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PREFACE. 


Mors  than  thirty  years  have  now  elapsed  since  this,  the 
longest  series  of  Authorized  Reports  ever  published, 
was  commenced. 

To  this  work  my  professional  life  has  been  nearly 
wholly  devoted,  and,  in  concluding  it,  I  am  bound  to 
express  my  deep  acknowledgments  to  every  branch  of 
the  Profession  for  their  uniform  and  valuable  assistance. 
To  the  Judges,  not  only  for  the  loan  of  their  written 
judgments,  with  which,  as  Authorized  Reporter,  I  have 
been  exclusively  favoured,  but  also  for  their  invaluable 
revision  of  every  judgment,  which  has  added  so  much 
to  their  authority  and  accuracy  and  has  relieved  me 
from' a  weight  of  responsibility. 

To  the  Members  of  the  Bar  I  must  testify  my  grati- 
tude, not  only  for  their  uniform  readiness  in  affording 
me  every  information  and  assistance  in  their  power,  but 
also  for  their  numerous  acts  of  personal  kindness. 


To  the  Solicitors  of  the  Court  my  best  thanks  are  due 
for  the  unreserved  way  in  which  they  have  lent  me  the 
briefs  and  confidential  papers  in  the  causes,  without  which, 
especially  in  cases  of  construction,  perfect  accuracy  would 
be  impossible. 

With  these  remarks  I  take  my  leave  of  the  Profession 
in  my  character  of  the  last  of  the  authorized  Reporters 
of  the  Court  of  Chancery,  and  commit  my  three  dozen 
volumes  to  their  indulgent  consideration. 


C.  BEAVAN. 


Rolls  Yird, 

lOtk  June,  1869. 
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IN 


THE    ROLLS    COURT 


/»  re  THE    GENERAL    INTERNATIONAL 

AGENCY  COMPANY  (LIMITED).  ^^^ 

TN  ibis  case,  two  petitions  were  presented,  one  by  tbe  Upon  two  peti- 
chairman  and  secretary  of  the  company,  praying  |Jon»<^  ■Jaw- 
that  tbe  company  might  be  wound  up  voluntarily,  but  company,  one 
under  the  supervision  of  the  Court.     The  other  by  a  l^untfry''  * 

contributory,  who  prayed  for  the  usual  order  for  the  winding  up 

1  -J*  i»  Ai-  A  Tfc       •  •       1  under  the 

compulsory  wmdmg  up  of  the  company.    A  Provisional  supervision  of 

Liquidator  had  been  appointed  prior  to  the  hearing  on  *^*  Court,  and 
tbe  first  petition*  coftipuliory 

winainsapithe 
Court,  being 

There  was  no  question  but  that  the  company  must  be  unable  to  as- 
wound  up,  and  the  only  question  was,  as  to  the  mode  ^hes  of  the 

of  doing  it.  •hareholden, 

°  ordered  a  vo- 

|^i>^  luntavy  wind- 
ing up 
nnder  the  Bupervisioii  of  the  Court,  but  directed  that  any  shareholder  should  be  at 
liberty  to  inspect  the  books  and  accounts,  and  have  liberty  to  apply  to  the  Court 
touching  the  matter. 

Upon  a  petition  to  wind  up  a  company,  a  provisional  liquidator  was  appointed  prior 
to  its  being  heard.  Htldy  that  the  provisional  liquidator  was  not  enUtled  to  appear 
at  the  hearing  (though  served),  and  nb  costs  were  refused. 
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Mr.  SotUhgatt  and  Mr.  Broohtbank  argued  that  there 
.  ought  to  be  a  voluntary  winding  up. 

Mr.  8eltm/n  end  Mr.  G.  Haalingt  inaiBted  on  a  cont- 


Tbb  Oeherai. 


AuMcT       pulsory  order. 


{L«,,<D). 


Mr.  Boffffallay  and  Mr.  C.  A.  Tunur  for  the  com- 
pany. 

Mr.  Edmund  James  for  the  ProviBional  Liquidator. 


TAe  Mabtbr  of  the  Rollb. 

Although  the  Court  is  usually  in  the  habit  of  deferring 
ranch  to  the  wishes  of  the  shareholders,  in  accordance 
with  the  recommendation  to  that  efiect  contained  in 
the  statute,  still  it  is  in  the  discretion  of  the  Court  to 
adopt  or  reject  this  course.  Id  the  present  case,  it  is 
extremely  difficult  to  ascertain  the  wishes  of  the  share- 
holders, notwithstanding  the  vote  in  favor  of  the  volun- 
tary winding  np.  On  the  evidence  I  am  by  no  means 
clear  that  the  majority  are  not  in  lavor  of  a  compulsory 
winding  up;  but  their  wishes  are  so  coupled  with  an 
expression  in  favor  of  the  appointment  of  one  or  other 
of  two  gentlemen  as  OGBcial  Uqnidator,  that  it  is  very 
difficulty  to  satisfy  myself  as  to  their  wishes  on  the 
subject. 

Upon  the  whoK  I  think  that  the  voluntary  winding 
up  under  the  sapervision  of  the  Court  is  the  order  which 
I  ought  to  make  on  the  present  occasion.  By  these 
means,  if  it  should  appear  not  to  be  conducted  well,  it 
will  be  easy  for  any  one  of  the  shareholders  to  apply  to 
the  Court  for  a  compulsory  order ;  I  think  it  will  be 
less  ezpenuve  and  equally  effective.    I  shall  direct  that 

any 
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amy  shareholder  Bhall  have  liberty  to  inspect  the  books 
and  accoants  at  all  reasonable  timeSy  on  giving  reason- 
able notice,  and  that  every  shareholder  shall  have  liberty  j^^  Gembral 
to  apply  to  this  Coart  touching  the  matter.    This,  of     Imtbrma- 

TIOHAL 

coarse,  will  be  at  his  own  peril,  if  he  make  any  improper      Aoerct 
or  ill-jadged  application.  Compaht 

•*     ®       ^^'^  (Limited). 


Mr.  E.  James  asked  for  the  costs  of  the  Provisional 
Liquidator  of  the  petition  which  had  been  served  upon 
him.  He  referred  to  two  unreported  cases  of  Re  Snow^ 
bookj  ^e.  Company  ;  Re  East  JDyJiffe^  ^c.  Company ^ 
decided  in  </«/y,  1864 ;  but— 

The  Mastbb  of  the  Rolls  held  that  the  Provisional 
Liquidator  stood  in  the  same  position  as  a  Receiver, 
who  was  not  entitled  to  appear,  and  refused  his  costs. 


LAING  i;.  CAMPBELL. 


Dec.  Ay  5, 6f  8. 


TIHE  Plaintiff  Laing  and  the  Defendant  Campbell  Up  the  dit- 
^     carried  on  the  business  of  brokers  in  partnership,  partnership, 
from  1862  to  the  Slst  of  December,  1869,  when  the  and  the  eettle- 

'  '  ^  ment  of  all 

partnership  was  dissolved  and  Campbell  retired.    The  account!  be- 
dissolution  took  place  on  the  basis  of  Laing  retaining  q^^*^,  BMhe 
the  business,  of  his  paying  and  receiving  all  the  debts,  continuing 
and  paying  Campbell  his  share  of  the  capital  and  profits  gome  of  the 
down  to  the  dissolution.  \^^  "  f«^ 

m     debts.    One 
turned  out  to 
be  bad,  the  securities  for  it  having  been  fraudulently  abstracted  by  a  derk.    Hddy  that 
A,  B.  oould  not  sustain  a  bill  to  rectify  or  set  aside  the  settlement  of  accounts. 

The  account  of  a  customer  of  a  firm  consisted  of  debits  and  credits  arising  from  the 
purchase  and  sale  of  goods.  The  partnership  was  dlBsolved,  the  customer  being  then 
greatly  indebted  to  it,  but  the  account  was  continued  in  the  same  mode  by  the  suc- 
ceeding firm.  HMy  that  the  doctrine  of  appropriation  of  payments  fppfied  to  the 
debtors' account 
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1866.  To  ascertain  this,  the  accounts  were  gone  over  by  the 

partners,  and  they  agreed  on  such  of  the  debts  as  they 
deemed  good  and  on  the  losses  to  be  written  off  against 
those  accounts  which  were  considered  bad  or  doubtful. 
The  amount  thus  found  due  to  the  Defendant,  being 
ascertained,  was  paid  to  him,  and  mutual  releases  were 
executed. 

Amongst  the  customers  of  the  firm  was  a  Mr.  Barber ^ 
a  saltpetre  refiner,  and  the  usual  course  of  business 
between  them  was  this : — Barber  received  from  the  firm 
warrants  for  raw  saltpetre,  and  he  was  debited  with  the 
purchase  value,  and  this  saltpetre,  when  refined  by  him, 
was  sold  by  the  firm,  and  his  account  was  credited  with 
the  produce.  On  taking  the  accounts  on  the  dissolution 
of  the  partnership,  a  large  sum  appeared  to  be  due  to 
the  firm  from  Barber  on  the  deposit  of  warrants  and 
other  securities,  and  it  appeared  from  the  books  that  the 
debt  was  amply  covered  by  the  securities.  In  con- 
sequence, upon  the  settlement  of  the  partnership  ac- 
counts, Barber*8  debt  was  placed  in  the  list  of  good 
debts,  and  it  was  taken  as  such  by  the  Plaintiff. 

After  the  dissolution,  Laing  entered  into  partnership 
with  Mr.  MerrideWf  and  Barbers  account  was  con- 
tinued by  the  new  firm  in  the  same  manner  as  before, 
by  debiting  his  account  with  the  purchase-money  of  the 
raw  saltpetre,  and  crediting  it  with  the  amount  for  which 
the  refined  articles  were  sold.  But  in  1862,  it  was 
discovered,  that  during  the  partnership  between  the 
Plaintiff  and  Defendant,  the  warrants  and  securities 
deposited  by  Barber  had,  in  many  instances,  either 
immediately  or  shortly  after  their  deposit,  been  fraudu- 
lently delivered  up  to  Barber  by  two  of  the  clerks  of 
the  firm  {Ooodbum  and  Crowiher),  without  repayment 
of  the  advances  and  without  debiting  Barber  in  the 

books 
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books  of  the  firm  with  the  values  of  the  warrants  and  I865« 
securities  so  delivered  up.  It  was  then  discovered  that 
Barber  was  greatly  indebted  to  the  new  firm,  and  that 
he  was  hopelessly  insolvent  The  consequence  was  that 
his  debt,  though  taken  by  the  Plaintiff  as  good,  was 
really  bad,  and  the  amount  was  lost 

The  Plaintiff,  by  Uiis  suit,  insisted  that,  by  mutual 
mistake,  BarHer's  debt  had  been  taken  as  good,  and 
that  consequently,  the  Defendant  had  been  overpaid  to 
the  extent  of  1 ,750/.,  and  he  sought  either  to  recover  this 
from  the  Plaintiff,  or  to  set  aside  the  transaction. 

Mr.  Jesgel  and  Mr.  Watter,  for  the  Plaintiff,  argued 
that  the  debt  had  been  accepted  as  good  under  a  mutual 
mistake,  both  the  parties  supposing  that  the  debt  was 
folly  secured  by  warrants  and  securities  deposited  with 
the  firm,  whereas  they  bad  been  fraudulently  abstracted 
by  the  two  clerks.  That  the  Plaintiff  was  therefore 
entitled  to  open  the  accounts  and  have  the  error 
corrected. 

They  cited  Pritt  v.  Clay  (a) ;  Millar  v.  Craig  (b). 

Mr.  Selwyn  and  Mr.  Kekewick  for  Campbell*  There 
was  no  mutual  mistake,  the  Plaintiff  obtained,  as  a  con- 
sideration for  the  final  settlement,  the  good-will  of  the 
concern,  and  it  was  important  that  the  debts  due  to  the 
concern  should  not  be  pressed  for  or  got  in,  as  they 
would  have  been  if  the  concern  had  been  wound  up. 
It  was  necessary  that  the  usual  credit  to  the  customers 
should  be  continued,  in  order  to  preserve  the  business, 
and  for  that  purpose  an  estimate  only  was  made  as  to 
the  value  of  the  debts  outstanding.    The  Plaintiff  can 

no 
(a)  6  Beap.  503.  (6)  6  Beuv.  433. 
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1865.  no  more  ask  for  indemnity  against  a  bad  debt,  than 
the  Defendant  would  be  entitled  to  an  extra  payment 
from  the  Plaintiff,  if  a  debt  represented  as  bad  bad 
turned  out  good.  The  Plaintiff  has  had  the  benefit  of 
his  bargain  and  has  since  continued  the  business,  and 
it  would  be  impossible  for  the  Court  to  restore  the 
parties  to  their  former  position. 

Barber's  debt  was  discharged  by  the  subsequent 
dealings  between  him  and  the  new  firm,  for,  by  the 
doctrine  of  appropriation  of  payments,  all  the  subsequent 
credits  must  be  applied  in  the  discharge  of  the  oldest 
debts;  Devaynes  y.  Noble  (Clayton's  Case) (a);  Merri" 
man  ▼.  Ward(]b)\  Pennell  ▼.  DeffeU(c). 

Mr.  Jessel,  in  reply,  argued  that  the  doctrine  of  day" 
ton's  Case  could  not  apply  to  the  present;  that  it  had 
reference  only  to  cash  accounts  and  not  to  purchases  and 
sales  of  goods,  and  that  it  would  be  impossible  to  set  off 
saltpetre  against  cash.  Again,  payments  made  by 
Barber  to  Laing  and  Merridew  could  not  be  set  off 
against  a  debt  of  Lainff  and  Campbell,  and  that  Barber 
never  agreed  to  accept  Laing  2.nd  Merridew  for  creditors, 
in  the  place  of  Laing  and  CampbelL 

The  Master  of  the  Rolls. 

I  will  read  the  evidence;  but  at  present  there  ap- 
pear to  me  to  be  two  fatal  objections  to  this  bill.  In  the 
first  place,  it  is  very  di£Scult  to  hold  that  if  two  persons 
meet  together  for  the  purpose  of  dissolving  a  partnership, 
and  they  take  the  accounts  and  examine  the  books,  and, 
having  all  the  necessary  materials  before  them,  they 
agree  to  set  down  and  divide  some  of  the  debts  as 

good 

(a)  1  Mer.  668.  (c)  4  De  G.,  ill.  ^  G.  372. 

(b)  1  John.  4-  Hem.  371. 
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good  and  others  as  bad,  one  partner  can  afterwards       1865. 
come  and  say,  **  If  I  had  locked  more  closely  into  the 
amtter,  I  should  have  found  an  error,  and  I  would  not 
have  taken  this  debt  as  a  good  one/'  Campbell. 

It  would  be  a  very  different  tfaii^  if  there  had  been 
an  error  in  casting,  or  if  theacconot  had  not  been  entered 
in  the  books.  Both  these  parties  were  able  to  judge  for 
themselves,  and  it  appears  to  me  that  they  must  be 
bound  by  what  they  have  agreed  on  at  the  time. 

As  to  the  other  point  depending  on  CbiyUnC$  Case,  I 
cannot  see  any  difference  between  this  and  that  case. 
Here  the  ordinary  account  between  Barber  and  the 
firm  of  Laing  &  Campbell  is  afterwards  carried  on 
with  the  firm  of  Campbell  Sc  Merridew,  and  it  is 
treated  in  the  same  way,  and  although  some  of  the 
payments  are  made  in  eash  and  others  in  the  sales  of 
refined  saltpetre,  still  it  is  treated  as  one  running  ac- 
count and  no  difference  is  made^  If  payments  had  been 
made  in  cash  and  bills,  and  carried  to  the  general  ac- 
count, no  express  agreement  by  Barber  would  be  neces- 
sary for  applying  the  doctrine  of  appropriation  of  pay- 
ments. At  present  I  am  unable  to  appreciate  any 
difference  between  this  and  Clayton* b  Case. 


The  Master  of  the  Rolls.  Dec.  8. 

In  this  case,  I  am  of  opinion  that  the  Plaintiff  fails  in 
his  contention.  The  state  of  the  case  is  this  :— after  a 
partnership  between  the  Plaintiff  and  Defendant,  which 
had  lasted  six  or  seven  years,  it  was  put  an  end  to,  and 
they  ascertained  what  was  due  to  each  partner.  This 
bill  is  filed  on  the  assumption,  that,  in  the  settlement  of 
the  accounts  and  when  the  release  was  executed^  there 

was 
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was  a  commoD  mistake,  which  this  Court  will  remedy. 
The  facts,  as  proved,  shew  that  there  was  no  common 
mistake,  but  that,  if  any,  it  was  the  mistake  of  the 
Plaintiff,  and  not  of  the  Defendant.  The  mistake 
alleged  is  this : — they  took  Barher^s  as  a  good  account : 
on  it  a  balance  of  6,892/.  was  due  from  him,  to  meet 
which  it  turns  out  that  there  were  only  securities  for 
about  2,886/. 


Close  by  them,  at  the  time  of  the  settlement,  there 
was  not  only  a  book  of  warrants,  but  a  chest,  which 
contained  all  the  securities,  which  might  have  been 
ascertained  and  examined.  If  any  one  ought  to  have 
examined  them,  it  was  Laing^  for  Campbell^  of  course, 
wished  to  treat  all  as  good  debts.  Laing  had  the 
means  in  his  possession  of  ascertaining  the  truth,  but 
he  never  inquired,  and  after  subsequently  dealing  with 
Barber  for  several  years,  he  has  found  that  Barber  waa 
insolvent  at  the  time  of  the  settlement,  and  he  now 
contends  that  there  was  a  mistake,  and  that  the  arrange* 
ment  ought  now  to  be  set  aside. 


If  Zaing  had  a  book  containing  an  account  of  all 
the  securities  of  Barber j  can  he  justify  not  examining 
them  ?  No  account  would  ever  be  settled,  if,  by  not 
examining  the  accounts  and  securities,  a  party  to  a 
settlement,  several  years  afterwards,  could  insist  that 
there  was  a  common  mistake.  Campbell  supposed  the 
debts  taken  as  such  were  all  good,  and  he  now  admits 
that  Barber  could  not  pay  his  debt  But  that  does  not 
make  it  a  common  mistake,  or  enable  the  Court  to  set 
aside  or  alter  the  transaction. 

Another  important  consideration  is  this : — ^that  I 
cannot  put  the  parties  in  the  same  position  as  they  were 
before  this  settlement    If  Barber^s  account  had  been 

examinedi 


The  arrangement  was  this : — saltpetre  was  given  to 
Barber  to  refine^  it  was  then  soldi  and  credit  was  given 
to  him  for  the  produce  of  the  refined  saltpetre.  The 
argument  is,  that  these  must  not  be  set  off  against  one 
another.  If  they  had  been  kept  separate  in  the  books, 
something  might  have  been  said ;  but  nothing  of  the 
sort  was  done,  and  they  are  all  treated  as  sums  received 
from  Barber. 

It  is  one  regular  running  account,  in  which  one  item 
must  be  set  off  against  the  previous  one.  The  Plaintiff 
continued  these  books  for  two  years,  and  he  knew  or 
must  be  taken  to  have  known  the  state  of  them. 

The  bill  fails,  and  must  be  dismissed  with  costs. 

(a)  1  Mer.  568. 
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examined,  and  it  had  been  found  that  he  owed  7,000/.,        1865. 
but  that  the  securities  for  it  were  only  3,0007.,  means 
might  have  been  taken  to  make  him  pay ;  but  at  last, 
when  the  crisis  arrives,  the  new  firm  gets  only  1,7002. 
How  can  I  tell  that  more  might  not  have  been  obtained  ? 

The  new  firm  go  on  dealing  with  Barber  as  before, 
and  that  is  another  unanswerable  objection ;  for  the  con- 
sequence of  this  is,  that  all  the  payments  made  by 
Barber,  and  all  the  sums  put  to  his  credit,  ought  to  be 
applied  in  payment  of  the  balance  due  at  the  date  of  the 
settlement,  according  to  Clayton* s  Case  {a).  I  still 
retain  the  opinion  that  there  is  no  possibility  of  sepa- 
rating one  from  the  other.  Even  if  you  could  separate 
cash  payments  from  the  other  credits,  I  do  not  think, 
upon  looking  at  the  accounts,  that  it  would  be  very 
beneficial  to  the  Plaintiff. 
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1866. 


Mar.  15.     ^YDE  on  behalf,  &c.,  r.  THE  EASTERN  BENGAL 
^^  RAILWAY  COMPANY. 

A  comDanv 

one  purpose      ^T^Hlo  was  a  motion  for  an  injunction. 

cannot,  against    -^ 
the  will  of  any 

dinentient  mi-      ^^  ^^^  ^f  parliament  passed  in  the  twentieth  and 

nonty  (how-  ^  ^ 

ever  small)  twenty-first  years  of  the  reign  of  her  Majesty,  cap. 
b^n'^*  *  1^9,  intituled,  "  An  Act  for  incarparatifig  the  Eastern 
foreign  to  its  Bengal  Railway  Company^  and  for  other  purposes j*  and 
Thus  a  railway  which  received  the  Royal  Assent  on  the  26th  August^ 
company  can-   1867.    It  recited  that  several  persons  lately  associated 

not  become  a  i  . 

steam-boat  themselves  together  for  promoting  the  estabhshment  of 
"^^oir  *  company  (to  be  called  "  The  Eastern  Bengal  Railway 
brewery.  Compant/*)  for  making  and  maintaining  a  railway,  to 

of  th^e^ds°of  ^  called  ''  The  Eastern  Bengal  Railway ^^^  from  Cal* 

a  company  can  cuita.  on  the  left  bank  of  the  Hoogly,  through  the  dis- 
be  applied  m  /.«-.  .        «  •  j-r^.  t        -t 

procuring  the    tncts  of  Ktshnaghurf  Jessore  and  Puona^  to  the  nght 

wS"  OT  rSif-  ^^^  ^^  ^^^  Ganges  to  Kooshtee,  and  ultimately  to  the 

ferent  under-     city  of  Dacca. 
taking,  such  as 
soliciting  a  bill 

in  parliament        The  fifth   section  incorporated  the  company,  with 

powers  neces-    power  to  purchase,  take,  hold  and  dispose  of  lands  in 

sary  for  that     Jndia,  for  the  purposes  of  this  act,  and  to  make,  main- 

The  Court     tain,  regulate,  work  and  use  the  Eastern  Bengal  Rail-- 

roLl'onhe  ««y  as  now  proposed,  or  any  ,^Uway  in  India,  wholly 

F»ublic  into  con-  or  partly  in  lieu  thereof,  and  any  extensions  of  and 

when  asked  to  branches  from  the  same,  and  any  works  and  conve- 

intcrferewitha  niences  connected   therewith,  including    all    requisite 

ferries  and  connections^  by  means  of  floating  bridges  or 

otherwise,  across  rivers  and  waters,  and  other  means  of 

communications  by  water. 

Subsequently 
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Sabseqoently  to  the  passing  of  this  act,  a  deed  of       1866. 
settlement  was  executed,  dated  the  Ist  of  February, 
1858|  the  second  article  of  which  was  as  follows : — 


€i 


Ltdb 

Tbb  Eastiem 
The  directors  shall  have  the  fullest  power,  from      Bengal 

time  to  time,  at  their  discretion,  to  apply  to  parliament  Compamt. 
for  an  act  or  acts  for  conferring  on  the  company  all 
Bach  powers  for  extending  the  undertaking,  increasing 
the  capital  and  borrowing  money,  and  all  such  other 
powers,  for  any  other  purposes  incident  or  necessary  to 
any  of  the  purposes  of  the  undertaking,  as  the  directors 
from  time  to  time  think  fit,  and  may  take  all  such  mea* 
sures  in  that  behalf  as  they  think  fit,  and  may  procure 
the  introduction  into  any  such  act  of  all  such  provisions 
for  any  purposes  whatsoever  in  any  way  relating  to  the 
undertaking  as  they  think  fit,  and  may  assent  to  the 
introduction  into  any  such  act  of  any  provisions  re- 
quired by  parliament,  and  may,  in  all  other  respects, 
act  in  and  about  any  and  every  such  application  to  par- 
liament as  if  the  directors  were  absolutely  and  exclu- 
sively interested  in  the  undertaking." 

What  the  company  had  done  was  this : — ^They  had 
constructed  and  opened  the  railway  from  Calcutta  to 
Kooshtee,  a  distance  of  about  100  miles,  and  they  had 
contracted  with  the  Indian  government  for  an  extension 
of  the  railway  from  Kooshtee  to  Ooalundo,  which  was 
apparently  about  half  way  from  Kooehtee  to  Dacca; 
but  they  seemed  to  have  no  present  purpose  of  extending 
the  railway  from  Goalundo  to  Dacca.  Instead  of  doing 
so,  they  had  entered  into  arrangements  and  contracts 
for  conveying  passengers  from  Kooshtee  to  Dacca  by 
means  of  steam-boats,  which  either  ferried  across  the 
water,  or  occasionally,  when  the  waters  were  raised  in 
the  rainy  seasons,  by  traversing  the  country,  then  under 
water,  by  steam-boats  drawing  a  small  depth  of  water 

and 
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Ltos 


1866.       and  towing  after  tbem  flat-bottomed  boats  containing 
the  goods,  the  passengers  and  luggage  which  required 

to  be  transported  from  Kooshtee  to  Dacca, 

The  Eabtceh 
Bemoal 

CotnAMY*  '^^^  Plfuntiff  objected  to  this,  and  remonstrated  with 
the  Defendants,  whereupon  the  company  introduced  a 
bill  into  parliament,  which  proposed  to  give  to  the 
company  powers  to  acquire  and  employ  ships  and  yes- 
sels  to  carry  passengers,  &c.,  to  and  from  any  part  of 
their  undertaking,  and  to  acquire  coal  and  other  mines, 
and  lands  on  which  there  was  timber,  and  to  provide 
footways,  &c.,  in  connexion  with  the  undertaking, 
wbererer  approved  of  by  the  government  of  India.  In 
addition,  it  sought  a  general  power  for  the  enlargement 
of  the  objects  and  the  purposes  of  the  company,  and 
proposed  that  the  costs  of  the  act  should  be  paid  by  the 
company. 

This  bill  was  filed  by  a  shareholder  on  behalf,  &c., 
against  the  company  and  the  directors,  insisting  that  it 
was  ultra  vires  for  the  Defendants  to  employ  steam- 
boats, &c.,  and  that  it  would  be  a  misapplication  of  the 
company  to  pay  thereout  the  costs  of  the  act  of  parlia- 
ment.  The  bill  prayed  an  injunction  to  restrain  the  De- 
fendants from  so  using  steam  vessels,  &c.,  and  from 
applying  the  funds  of  the  company  to  that  purpose* 
It  also  asked  a  declaration  that  the  powers  sought 
were  not  authorized  by  the  second  article  of  the  deed 
of  settlement,  and  for  an  injunction  to  restrain  the 
Defendants  applying  the  funds  of  the  company  in  sup- 
port of  the  application  to  parliament 

A  motion  was  now  made  for  an  injunction. 

Mr.  Southgaie  and  Mr.  Swansian,  for  the  Plaintifi*. 

Sir 
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Sir  Hugh   Cairns,  Mn  BaggaUay  and    Mr.  Jifac-        1866. 

naghien  for  the  Defendants.  Vi^^v-^^ 

Ltdb 

The  following  cases  were  cited : — Colman  v.  Eagtern  The  Eastieit 
Counties  Railway  Company  (a) ;  Simpson  ▼•  Denison(b);      Railway 
Attamey-Oeneral  v.   Great  Northern  Railway  Com-     Comfant. 
pany(c);  Lancaster  ^c.  Railway  Company  v.  North- 
Western  Railway (d);  Great  Western  Railway  Com- 
pany v.  Rushout  {e) ;  Simpson  v.  7%e  Westminster  Palace 
Hotel  Company  (/). 


2^  Master  of  the  Rolls.  April. 

This  is  a  motion  for  an  injunction  to  prevent  the 
Defendants  from  employing  the  funds  of  the  company 
in  obtaining  powers  from  parliament  foreign  to  the 
objects  and  purposes  of  the  company  as  originally 
established. 

This  is  the  principal  object  of  the  motion,  but  besides 
this,  the  Plaintiff,  on  the  same  grounds,  seeks  to  restrain 
the  company  from  employing  steam-boats  for  the  con- 
veyance of  goods  and  passengers  beyond  the  limits  of 
the  railway.  The  first  object  mentioned  is  the  most 
important,  because,  if  the  bill  which  the  company  is 
now  soliciting  in  parliament  should  pass  into  an  act,  it 
will  enable  the  company  to  perform  all  the  acts  at  pre- 
sent complained  of,  which  the  Plaintiff  seeks  to  restrain, 
and  the  injunction  for  the  latter  object,  if  granted,  could 
only  operate  for  a  few  months. 

The 


(a)  10  Bewo.  1.  (d)  2  E.  ^  J.  293. 

{b)  7  RaOw.  Cat.  403.  (e)  5  DeG.^  Sm.  290. 

(r)  1  Drew.  ^  Sm.  164.  (/)  SH.qf  L.  Cat.  712. 
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1866.  The  general  priDcipIes  of  law  which  apply  to  this  sab- 

ject  are  well  and  unmistakeably  laid  down  in  the  yarious 
decisions,  and  which  were  cited  and  commented  upon  in 
Tbb  Eastbrk  the  argument.  It  i»  quite  settled  now,  that  a  company 
Railway  established  for  one  purpose  cannot,  against  the  will  of 
CoMPAHY.  ^^y  dissentient  minority,  however  small,  undertake  a 
business  foreign  to  the  objects  of  the  original  company. 
That  a  railway  company  cannot  become  a  steam-boat 
company,  cannot  carry  on  a  brewery  or  the  like.  It  is 
also  settled,  that  no  portion  of  the  funds  subscribed  for 
the  original  purpose  can  be  applied  in  procuring  or  in 
endeavouring  to  procure  the  means  of  carrying  on 
another  and  different  undertaking,  such  as  soliciting  a  bill 
in  parliament  to  confer  on  them  the  powers  necessary  for 
that  purpose.  This  unquestionably  cannot  be  disputed, 
and  indeed  is  not  disputed  by  the  Defendants,  but  they 
rely  on  the  special  words  of  the  act  by  which  they  were 
constituted,  and  of  the  deed,  the  articles  of  which  govern 
the  duties  and  functions  of  the  company. 

ft 

The  question  I  have  to  determine  resolves  itself  into 
a  question  of  construction  of  the  words  of  the  Act  of 
20  Sc  21  Vict.  cap.  cliz.,  intituled  '*An  Act  for  incor- 
porating  the  Eastern  Bengal  Railway ^  and  for  other 
purposes"  passed  in  August^  1867,  and  also  of  the  words 
of  a  deed  of  settlement  of  the  company,  made  on  the 
Ist  February i  1858,  which  has  been  executed  by  the 
Plaintiff*  and  the  other  shareholders  of  the  company. 
The  former,  viz.  the  statute,  applies  to  the  question  as  to 
whether  the  present  proceedings  of  the  company  in  the 
employment  of  steam-boats,  exceed  the  limits  of  the 
powers  given  to  them  by  the  act  which  incorporated  the 
company.  The  latter,  viz.  the  deed  of  settlement,  ap- 
plies to  the  question  whether  the  application  to  parlia- 
ment for  the  bill  they  are  now  soliciting  is  beyond  the 
powers  conferred  upon  the  directors  by  the  shareholders 

at 
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at  the  time  when  they  adraiioed  their  money  and  became       j  ggg 

members  of  the  company.  v^v^^/ 

Ltdh 

The  5th  section  enacts  that  the  shareholders  of  the  The  Eastrrn 
company  shall  be  united  ioto  one  body  corporate,  by  the  r^i"^^t 
name  of  "  I^  JSkutem  Bengal  Railway  Company^  and  Company. 
with  power  to  purchase^  &c.  [see  anUf  page  10].  What 
the  company  have  done  is  as  follows:— *They  have  con- 
structed and  opened  the  railway  from  Calcutta  to 
Kaoshteej  a  distance  of  about  100  miles,  and  they  have 
contracted  with  the  Indian  government  for  an  extension 
of  the  railway  from  Kooshtee  to  Ooalundo,  which  ap- 
parently is  about  half  way  from  KooBhtee  to  Dacca;  but 
they  seem  to  hare  no  present  purpose  of  extending  the 
railway  from  Ooalundo  to  Dacca*  Instead  of  doing 
so,  they  have  entered  into  arrangements  and  contracts 
for  conveying  passengers  from  Kooshtee  to  Dacca  by 
means  of  steam-boats,  which  either  ferry  across  the 
water,  or  occasionally,  when  the  waters  are  raised  in  the 
rainy  seasons,  by  traversing  the  country,  which  is  then 
under  water,  by  steam-boats  not  drawing  much  depth 
of  water  and  towing  after  them  flat-bottomed  boats  con- 
taining the  goods  and  the  passengers  and  luggage  which 
are  required  to  be  transported  from  Kooshtee  to  Dacca, 
At  least,  from  the  evidence  as  far  as  I  can  judge,  this 
seems  to  be  the  nature  and  character  of  the  employment 
of  the  steam-boats  used  by  the  company.  The  evidence, 
however,  is  not  very  distinct  on  the  subject,  and  I  think 
it  probable  that,  if  this  cause  should  come  to  a  hearing, 
more  clear  and  distinct  evidence  might  be  produced,  for 
the  purpose  of  accurately  describing  what  it  is  they  do, 
and  at  what  times  of  the  year,  it  being  I  think  evident, 
that  the  same  sort  of  water  communication,  or  at  all 
events  the  same  direction  of  water  communication,  is  not 
suited  for  all  periods  of  the  year ;  that,  during  the  dry 
season,  the  communication  must  be  confined  to  the 

rivers, 
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1866.       nren,  while,  io  the  wet  season,  it  niBy  probably  be  that 
^•■s^^      a  more  direct  route  may  be  accomplished.    But  eveii  aa 
^"'"        described  at  present,  I  should  feel  veiydoubtfiil  whether 
The  BwTikx  this  species  of  employment  and  nse  of  steam-boats  could 
rIvlwai     properly  be  brought  within  the  words  -  maintain,  r^n- 
CaMrAHT.     ]gte,  work  and  use  the  EoMtem  Bengtd  Railway,  or  any 
extensions  of  and  branches  from  the  some,  and  any 
works  and  conveniences  connected  therewith,  incloding 
all  requisite  ferries  and  connexion  by  means  of  floating 
bridges  or  otherwise  across  rivers  and  waters  and  other 
means  of  communication  by  water."     It  certainly  does 
not  come  within  the  words  "  ferries  and  connexion  by 
means  of  floating  bridges  or  otherwise  across  rivers  and 
waters,"  and  the  words  "  other  means  of  communica- 
tion by  water"  must,  I  think,  signify  means,  gutdem 
ffeneru,  with  ferries  and  floating  bridges.     Were  it  not 
so,  these  words  must  include  any  species  of  water  com- 
municatioa,  including  sea-going  vessels,  which,  even  if 
useful  for  some  extension  of  the  Eattem  Btngal  Rail' 
way,  were  not,  I  think,  within  the  scope  and  purpose 
of  this  act. 

This  was  contested  by  the  counsel  fer  the  Defendants, 
and  as  an  illustration  of  the  manner  by  which  a  railway 
company  might   legitimately  embark   in   projects   ap- 
parently inconsistent  with  its  means  and  objects,  it  was 
suggested,  that  coals  might  be  necessary  for  the  purpose 
of  the  railway,  and  that  thereupon  the  company  might 
work  a  coal  mine  for  that  purpose,  if,  by  eo  doing,  tt 
could  obtain  coals  cheaper  than  by  the  purchase  of  them, 
i  that  by  so  doing,  it  would  be  fair  and  proper  and 
t  really  inconsistent  with  the  objects  of  the  company, 
i  that  if  it  did  work  a  colliery  for  this  purpose,  it 
uld  be  foolish  to  prevent  the  company  from  obtaining 
>rofit  by  the  sale  of  soch  coals  as  were  raised  and  not 
[uired  for  the  company. 

The 
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Ltdb 


The  answer  to  this  argament  appears  to  me  to  depend        1866. 
upon  tbe  facts  of  each  particular  case.    If,  in  tnith,  the 
real  object  of  the  colliery  was  to  supply  the  railway 
with  cheaper  coals,  it  would  be  proper  to  allow  the  Tbe  Eabtbrn 
accidental  additional  profit  of  selling  coals  to  others ;      Railway 
but  if  the  principal  object  of  the  colliery  was  to  under-     Comfamt. 
take  the  buaness  of  raising  and  selling  coals,  then  it 
would  be  a  perversion  of  the  funds  of  the  company, 
and  a  scheme  which  ought  not  to  be  permitted,  however 
profitable  it  might  appear  to  be.    The  prohibition  or 
permission  to  carry  on  this  trade  would  depend  on  the 
conclusions  which  the  Court  drew  from  the  evidence. 
The  same  observations  apply  here ;  if  tbe  use  of  the 
boat  is  really  to  assist  the  tra£5c  on  the  existing  rail- 
way, it  is  lawful  and  proper ;  but  if  the  object  be  to 
extend  the  traffic  to  places  beyond  the  railway,  which 
tbe  railway  is  never  intended  to  reach,  then  it  is  illegal 
and  beyond  the  powers  of  the  company. 

I  am  also  of  opinion  that  the  circumstances  that  the 
railway  company  is  under  the  special  control  of  tbe  Indian 
government,  that  its  funds  are  held  by  the  government, 
its  expenditure  regulated  by  it,  cannot  alter  the  construc- 
tion to  be  put  on  the  words  of  tbe  act,  although  this 
government  control  may  afford  an  admirable  reason 
why  the  company  should  be  invested  with  much  larger 
powers  than  are  entrusted  to  an  ordinary  English  com- 
pany, who  are  unfettered  by  any  such  restriction. 

If  this  had  been  an  English  company,  and  tbe  matter 
had  depended  on  this  first  point,  I  think  I  should  not 
have  hesitated  in  granting  the  injunction  applied  for ; 
but  two  circumstances  peculiar  to  this  case  induce  me 
not  to  adopt  that  course  on  the  present  occasion.  In 
the  first  place,  it  is  the  duty  of  the  Court,  in  all  these 
cases,  to  take  into  consideration  the  interests  of  the 

VOL.  xxxvi— I.  c  public, 
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1866.       public,  aJB  was  laid  down  by  Lord  CoUenham  in  the  case 

^■^^^'^^^      of  Rigby  v.  Great  Western  Railway  (a).     In  this  case, 

9^  the  distance  of  the  place,  where,  the  acts  complained  of 

The  Eastbrn  qf^  being  carried  on,  and  the  ancertainty  of  the  evidence 

Bengal  ..         ••  ,      ,.  n 

Railway  on  this  subject,  consequent  on  such  distance,  would, 
toMFANT.  unaccompanied  by  any  other  circumstances,  make  me 
hesitate  before  I  could,  on  an  interlocutory  application, 
stop  the  acts  complained  of,  and  thus  possibly  produce 
a  suspension  of  an  important  traffic,  and  occasion  great 
public  inconvenience,  a  matter  which  would  be  easily 
judged  of,  if  the  place  where  all  this  was  going  on  was 
in  England^  but  very  difficult  to  be  ascertained  satis- 
&ctoriIy  with  regard  to  India.  In  the  second  place, 
there  is,  coupled  with  this  circumstance,  the  fact,  that 
the  railway  company  are  themselves  applying  to  parlia- 
ment for  powers,  which,  if  granted,  will  manifestly  in- 
clude the  power  of  doing  the  very  things  which  the 
Plaintiff  now  seeks  to  restrain,  in  consequence  of  which, 
the  determination  of  the  second  point  I  have  to  decide 
seems  to  me  an  essential  preliminary  to  the  determina- 
tion of  the  steps  to  be  taken  in  consequence  of  the 
decision  on  the  first  point  against  the  company ;  for  if 
the  company  are  justified  in  employing  the  funds  of  the 
company  in  soliciting  the  bill  in  question  before  parlia- 
ment, it  would  be  idle  to  restrain,  for  a  month  or  two, 
acts  which  parliament  might  think  fit  to  legalize  perma- 
nently, and  it  would,  in  that  case,  be  proper  to  suspend 
any  active  enforcement  of  the  decision  on  the  first  point, 
until  the  determination  of  parliament  as  to  the  second 
point  had  been  ascertained. 

If,  however,  on  examining  the  second  question,  I 
should  come  to  the  conclusion  that  the  company  is  not 
justified  in  employing  the  fiinds  entrusted  to  it  by  the 

shareholders, 

(a)  2  PhUl.  44;  14  Met.  ^  W.  811,  and  19  L.J.  {Chmc.)  470. 
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Bhareholdersy  for  the  purpose  of  a|5plyuig  to  parliament,        1866. 
then  it  would  be  proper  to  stay  the  employment  of  the      ^-■^/-^ 
steam-boats,  at  the  same  time  that  it  stays  the  application        ^l^' 
of  the  funds  of  the  company  for  the  solicitation  of  Tbb  Eastern 

forther  powers.  Railway 

COMFANT. 

The  second  question  depends  on  this  point,  whether 
the  application  to  parliament  is  included  in  the  powers 
conferred  on  the  directors  by  the  deed  of  1st  Febnary^ 
1868.  I  am  of  opinion  that  the  words  of  the  second 
article  fully  justify  the  directors  in  their  present  ap- 
plication to  parliament.  In  my  opinion  it  is  impos- 
sible to  frame  words  more  large,  or  giving  a  more  com- 
plete and  entire  power  to  apply  for  any  additional 
powers  of  any  possible  description,  than  the  words  here 
set  forth.  It  may  be  that  the  powers,  as  given,  would 
be  unprecedented,  and  indeed  dangerous,  as  far  as  the 
shareholders  are  concerned,  were  it  not  for  the  circum- 
stances to  which  I  have  already  referred,  viz.  that  the 
Indian  government  always  keeps  a  control  over  the 
afiairs  of  the  company,  regulates  its  proceedings  and 
moderates  the  application  of  its  funds.  But  this  is  not 
the  question  I  have  to  consider ;  whether  dangerous  or 
not,  this  is  the  contract  by  which  the  shareholders  have 
thought  fit  to  bind  themselves,  and  by  which  they  have 
agreed  to  act ;  they  have  chosen  to  embark  in  an  under- 
taking, and  advance  their  money  for  the  purpose  of  it, 
in  which  it  was  contemplated  that  new  and  extra- 
ordinary powers  might  be  required,  which  it  would  be 
difficult  or  impossible  to  define  beforehand;  and  this 
being  so,  they  have  consented  to  give  these  large  powers 
to  the  directors,  to  apply  to  parliament  for  any  such 
addition  as  they  might  think  fit.  The  Plaintiff  and 
the  other  shareholders  cannot  now  complain  that  the 
directors  act  accordingly ;  and  if  the  Plaintiff  and  the 
other  shareholders  think  the   powers  applied   for  are 

c  2  injurious. 
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18GG«       injofiouft,  their  only  mode  of  resisting  them,  io  my 

^"^^"^      opinion^  it,  by  obtaining  the  sense  of  the  shareholders 

V.  at  public  meetings  of  the  coiupanyi  duly  convened  for 

Bt*«Ax  **  ^^^  purpose,  or  by  inducing  parliament  to  come  to  the 

HAtiwkt     conclusion  that  the  powers  ought  not  to  be  conceded. 

This  being  my  view,  it  follows,  from  what  I  have 
already  staled,  that  it  would  not  be  proper  for  this 
Court  to  interfere  with  the  present  proceedings  of  the 
company ;  but  that  this  Court  shguld  wait  till  the  hear- 
ing of  this  cause,  and  see  what,  if  any,  additional  powers 
and  authority  parliament  may  have  thought  fit  to  confer 
on  this  company.  My  decision  therefore  on  this  matter 
is  that  of  which  I  expressed  the  result  before  the  vaca- 
tion, viz.  that  the  motion  should  be  refused,  but  that  the 
costs  of  it  should  be  costs  in  the  cause. 
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1864. 


MACKINTOSH  v.  STUART.  May  2. 3, 6. 

7,30. 

TJASTIE^  the  father,  died  iq  1808,  leaving  a  widow  il.,in7m/ui,on 
and  a  large  family  of  children  in  reduced  circum*  gibiJi^'J^T''*" 

stances*  Tested  money 

belonging  to 

In  1821,  six  of  these  children  were  living,  namely,  in  England  m 
four  sons,  Robert.  John.  James  and  Archibald,  and  two  ["^'S^'*  T^^^^]^ 

'  ,      he  consigned 

daughters,  Anne  and  Margaret.    Three  of  the  sons,  viz.  to  £.,  and  he 
Robert^  John  and  James^  were  carrying  on  a  considerable  hkn^jn  consi- 
business  as  coach  makers  at  Calcutta^  under  the  style  deration  of  hia 
or  firm  of  Stuart  §p  Co.^  and  they  were  occasionally  jng  oo!mmi"^" 
engaged  in  commercial  speculations.    Archibald  Hastie  "°"» *P  settle 

^  ^         .  .      '^  .  1,000/.  on  each 

was  carrying  on  business  as  a  saddler  in  London^  and  of  bis  two  sis- 
acting  as  agent  to  Stuart  Sr  Co.,  his  brother's  firm  at  **">  "^^^f^  ^® 

o  o  ...  suggested 

Calcutta.    The  two  sisters  were  residing  with  their  should  be  in- 
mother,  and  during  this  time  were  supported  by  the  Jpeiterand 
united  contributions  of  the  four  brothers.    The  money  consigned  to 
obtained  for  the  goods,  which  Archibald,  in  the  course  b.  acceded  to 
of  his  trade,  consigned  to  his  brothers  in  Calcutta,  and  *^*^  ?"^  ^: 

'  **  .  '  sold  the  spelter 

which  were  taken  or  sold  by  them,  was  remitted  to  him  and  remitted 
in  England,  in  the  shape  of  goods  likely  to  realize  the  Jnea^lv^     ' 

most  profitable  return  in  the  English  market.    Accord-  4,OOo/.)  to  B. 
.     ».  X   r  •         i»  I  **  r  T  a     on  account  of 

iDgly  it  appeared  from  a  series  ot  letters  of  James  to  ^jg  sisters.    B. 
Archibald,  written  in  June,  July  and  October,  1822,  retained  the. 

"  monev  and 

that  gave  his  pro- 
missory notes 
to  his  sitters  for  the  amoont     Helil,  that  the  4,000/.  belonged  to  the  sisters,  and  that 
the  gift  of  it  could  not  be  recalled. 

In  1841,  sisters  voluntarily  surrendered  to  their  brother  his  promissory  notes  for 
money  owing  to  them,  but  under  such  circumstances,  that  the  transaction  could  not  be 
sustained  if  complained  of  in  due  time.  One  sister  died  in  1852  and  the  other  in  1857, 
and  the  brother  died  in  1860.  In  the  following  year,  a  bill  was  filed  by  the  represen- 
tative of  the  sisters  to  set  aside  the  transaction.  Heldf  that  the  Plaintiff  wholly  failed, 
ibii  being  an  attempt  to  rip  up  a  transaction  nineteen  years  old,  when  all  the  actors  in 
h  were'  deM,  and  which  transaction  they  all  understood  at  the  time. 
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1864.  that  James  had  invested  the  moneys  then  due  to  Archir 
'*^^^'^*^  bald  in  the  purchase  of  large  quantities  of  indigo,  which 
9,  *  he  consigned  to  his  brother,  and  which  he  anticipated, 
Stuart.  from  the  rise  in  prices  and  the  rate  of  exchange,  would 
realize  a  net  profit  of  from  16,0002.  to  20,000/.  to  Jrchi- 
bald.  James  said  that  he  had  done  this  on  liis  own 
responsibility,  and  that  he  had  not,  as  he  might  have 
done,  charged  any  commission  on  the  transaction ;  but 
that,  in  consideration  of  this  profit  to  Archibald^  and 
the  forbearance  on  his  part,  James  hoped  and  requested 
that  Archibald,  on  his  part,  would  settle  1,000/.  on  each 
of  their  two  sisters,  Anne  and  Margaret,  and  in  that 
case,  in  one  of  the  letters  written  in  April,  1823,  James 
suggested  that  the  2,000/.  should  be  invested  in  spelter 
and  sent  out  to  Stuart  ^  Co,  to  be  sold,  and  the  produce 
employed  for  the  benefit  of  the  two  sisters.  This  was 
accordingly  done ;  Archibald  acceded  to  the  suggestion, 
invested  the  2,000/.  in  spelter  and  consigned  it  to  his 
brother,  under  the  style  of  Stuart  §f  Co.,  by  whom  it 
was  sold  at  a  considerable  profit,  and  by  this  means 
and  the  high  rate  of  interest  obtained  in  India,  the 
2,000/.  were  greatly  augmented,  and  (after  it  had  been 
still  further  increased  by  a  contribution  of  260/.  by 
the  three  brothers  in  India)  it  amounted  in  the  whole 
to  4,001/.  6s.  bd.  This  sum  was  remitted  by  Stuart  ^ 
Co.  to  Archibald  Hastie  in  the  month  of  September^ 
1832,  and  duly  received  by  him  on  account  of  his  sisters. 
This  money  was  retained  by  Archibald  Hastie,  but  he 
gave  a  promissory  note  for  2,000/.  to  each  of  the  sisters, 
to  bear  interest  at  5/.  per  cent,  per  annum,  which  he  con- 
tinued to  pay  regularly  to  them  down  to  the  time  of  the 
transaction  complained  of.  The  promissory  notes  both 
bore  date  the  18th  February,  1833. 

\ti  July,  \9^,  Robert  Hastie,  one  of  the  brothers, 
died ;  he  made  a  will  by  which  he  left  all  the  residue 

of 


CASES  IN  CHANCERY.  23 

of  bis  property  equally  between  bis  three  surviving       1864. 
brothers  and  his  two  sisters,  and  be  made  the  three 
brothers  his  executors. 


Mackihtoib 

V. 

Stuart. 


Six  years  afterwards,  in  t/tc/y,  1840,  John^  another  of 
the  brothers,  died,  and  he  made  a  similar  disposition  of 
his  property,  dividing  bis  estate  between  his  two  sur- 
viving brothers  and  his  two  sisters. 

The  result  of  these  testamentary  dispositions  was, 
that  the  fortunes  of  the  two  sisters  were  greatly  in- 
creased, and  that,  instead  of  having  only  2,000/.  a- 
piece,  they  bad,  on  the  death  of  John^  a  fortune,  inde- 
pendently of  the  promissory  notes,  of  from  9,000/.  to 
10,000/.  each. 

Thereupon, in  October ^\%\\^Archihaid  jBiot^ttc applied 
to  each  of  his  sisters  to  return  to  him  the  promissory 
note  of  2,000/.  This  was  accordingly  done  by  each  of 
the  sisters,  by  Margaret  in  a  letter  dated  the  3rd  No- 
vember,  1841,  and  by  Anne  in  a  letter  on  the  following 
day.  Archibald  acknowledged  the  receipt  of  them  in 
a  letter  dated  7th  November,  1841. 

In  1850,  Margaret  married  the  Plaintiff.  Anne  died 
in  1862,  the  Plaintiff's  wife  (Af ar^areO  died  in  1856, 
and  Archibald  Mastie  died  in  November,  1857. 

This  suit  was  instituted  in  1861,  and,  in  addition  to 
other  things,  it  prayed  a  declaration  that  Archibald 
Hastie  fraudulently  obtained  from  his  sisters  Anne  and 
Margaret  (the  wife  of  the  Plaintiff)  the  sum  of  4,000/., 
and  it  asked  that  this  amount  might  be  made  good  out 
of  his  estate  to  the  estate  of  each. 

The  answer  set  up  to  this  was,  first,  that  the  trans- 
action 


Mackintosh 
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1 864.       action  specially  complained  of  was  bona  fide.    Secondly, 
that  it  was  not,  after  the  time  which  had  elapsed,  to  be 
now  disturbed;  and,  thirdly,  that  it  was  included  in 
Stuabt.      and  covered  by  settled  amounts  between  the  parties 
concerned. 

This  case  was  argued  by, — 

Mr.  Hobhouse,  Mr.  O.  L,  Russell  and  Mr.  Leitk  for 
the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Roberts  for  Stuart. 

Mr.  Wood  and  Mr.  Boys  for  other  parties. 

The  following  cases  were  cited :  Cooke  v.  Lamotte  (a) ; 
Randall  v.  Errington  (ft) ;  Aylward  v.  Kearney  (c). 


The  Master  of  the  Rolls. 

Mm/^  30.  Iq  substance,  this  suit  is  instituted  for  the  purpose  of 

setting  aside  the  transaction  respecting  the  4,000/.  The 
history  of  the  4,000Z.  involves  the  narrative,  not  I  believe 
an  uncommon  one  in  this  country,  of  the  rise  to  affluence 
and  prosperity  of  a  young  family,  left  in  indigent  cir- 
cumstances on  the  death  of  their  father,  mutually  assist- 
ing each  other,  and  supporting  the  mother  and  sisters, 
who  were  unable  to  co-operate  in  the  business  of  their 
brothers. 

[The  MjLSTEB  of  the  Rolls  stated  the  circum- 
stances of  the  case,  as  detailed  above,  and  the  letters  of 
Margaret,  Anne  and  Archibald  of  November,  1841.] 

Certainly, 

(a)  15  Beao,  239.  (c)  2  Bol/  ^  Beaitie,  463. 

(6)  10  Va.  423. 


Mackintosh 
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Certainly,  as  stated  in  the  letters*  the  transaction  does  1864. 
not  look  quite  straightforward.  If  the  transaction  had 
been  as  must  have  been  inferred  from  these  letters  it 
would  bear  the  aspect  of  a  brother  recalling  a  voluntary  Stuart. 
gift  made  to  his  sisters  to  support  them  during  indigence, 
but  liable  to  be  recalled  when,  from  any  cause,  that  indi- 
gence should  have  ceased.  But  this  was  not  the  trans- 
action, the  money  was  unquestionably  the  property  of 
the  sisters,  which  they  could  have  kept  or  invested  as 
they  pleased,  and  although  it  had  sprung  originally  from 
the  boanty  of  Archibald,  it  had  done  so  at  the  instiga- 
tion of  James,  by  whose  exertions  the  amount  has  been 
doubled. 

Judging  also  from  these  letters  alone,  the  surrender  of 
the  notes  has  not  the  appearance  of  a  voluntary  bonA 
fide  gift  by  the  sisters  to  their  brother,  and  if  they  had 
instituted  this  suit  against  their  brother  and  had  done  so 
recently  after  the  transaction  had  occurred,  and  as- 
suming also  that  there  were  no  more  evidence  respecting 
it  than  I  now  have,  it  would,  I  think,  have  been  very 
difficult  for  Archibald  Hastie  to  have  successfully  sus- 
tained  the  tmnsaction. 

But  the  event  occurred  in  November,  1841,  one  sister 
survived  the  transaction  eleven  years,  and  the  other 
fifteen  years,  and  neither  of  them  ever  complained  of  it. 
Archibald  HasHe  himself  died  in  November,  1857 ; 
and,  upwards  of  three  years  after  bis  death,  when  all 
the  actors  in  the  transaction  are  dead,  and  not  very  far 
short  of  twenty  years  after  the  transaction  itself,  this 
bill  is  filed  to  set  it  aside  and  to  obtain  restitution  of 
the  4,000/. 

On  behalf  of  the  PlaintiflT,  this  lapse  of  time  is  at- 
tempted to  be  got  over  by  reference  to  the  principle  of 

equity 


Mackintosh 

V, 
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1864.  equity  that  in  cases  of  fraud,  time  only  begins  to  run 
from  the  time  when  the  fraud  is  discovered,  and  that,  in 
this  case,  the  return  of  the  notes  was  obtained  by  the 
^TUART.  fraudulent  representations  of  Archibald,  and  that  this 
was  only  first  discovered  by  the  Plaintiff  in  searching 
amongst  his  wife's  papers  after  his  brother-in-law's 
death,  and  in  the  year  1869.  But  I  think  that  this 
attempt  to  get  over  the  lapse  of  time  cannot  be  allowed 
to  prevail.  In  the  first  place,  the  representations  of 
Archibald^  contained  in  his  letter,  though  not  strictly 
accurate,  are  not  devoid  of  truth;  he  had  given  the 
2,000(.  from  whence  the  money  arose.  Whether  he 
could  have  avoided  giving  it,  and  whether  James  might 
not  have  charged  commission  and  settled  the  amount  of 
such  commission  on  his  sister,  it  would  be  idle  to  inquire 
and  impossible  now  to  ascertain,  but  that  Archibald  did 
give  the  money  from  whence  the  4,000^  arose  is  certain. 
I  am  also  convinced  that  both  the  sisters  were  perfectly 
well  aware  of  what  the  transaction  was,  and  that  they 
cheerfully  acceded  to  it.  They  probably  felt  grateful 
for  all  the  support  they  had  received  from  him  and  their 
other  brothers,  when  it  was  unquestionably  pure  bounty 
on  their  part,  and  they  probably  wished  to  keep  up 
the  harmony  and  affection  which  seems  to  have  per- 
vaded the  whole  family,  and,  as  they  had  an  ample  inde- 
pendence from  other  sources,  that  they  might  well  give 
to  Archibald  what,  though  now  their  own,  had  originally 
sprung  from  his  bounty  and  affection  towards  them. 
It  was,  in  fact,  as  it  appears  to  me,  an  act  of  bounty 
and  a  gift  by  the  two  sisters,  and  this  is  confirmed  by 
the  indorsement  made  by  Archibald  Hastie  on  the  notes 
themselves  which  are  still  in  existence. 

That  Margaret  understood  what  the  transaction  really 
was  is  proved  by  the  letter  of  the  9th  July,  1850, 
written  before  her  marriage  with  the  Plaintiff^    Nothiag 

■ 

can 
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can  give  a  more  accurate  account  of  the  whole  trans- 
action than  her  letter.  She  had  nothing  to  enlighten 
hernnce  November ^  1841,  what  she  knew  in  1860  I  am 
convinced  she  knew  in  1841,  and  indeed  throughout  the 
whole  aflbir.  I  am  also  convinced  that  whatever  Mar*' 
garet  knew  relative  to  the  transaction  with  Archibald 
was  also  known  to  Anne;  and  it  is  too  much  to  allow 
her  legal  personal  representatives  ten  years  afterwards  to 
claim  against  the  estate  of  her  brother,  that  which  she 
obviously  abstained  from  claiming  against  her  brother 
when  she  was  alive.  With  respect  therefore  to  the 
4,00(N1, 1  am  of  opinion  that  it  is  an  attempt  to  rip  up  a 
transaction  nineteen  years  old  when  all  the  actors  in  it 
are  dead  and  which  transaction  they  all  understood  at  the 
time.     In  this  respect,  therefore,  the  bill  wholly  fails. 

The  bill,  so  far  as  it  seeks  to  undo  the  transaction 
relative  to  the  two  promissory  notes  of  2,0002.,  must  be 
dismissed  with  costs. 


1864. 

Mackintosh 

V. 

Stuart. 


WARDLE  V.  OAKLEY. 
rriHlS  summons  was  argued  by 

Mr.  Higgins  in  support  of  the  summons. 

Mr.  Bobhouse  and  Mr.  Jervis  for  the  Plaintiff. 

Mr.  Cole,  Mr.  Locock  Webb  and  Mr.  Pearson  in  the 
same  interest. 

The  following  cases  were  cited : — Roberts  v.  Croft  (a); 
Hunt  V.  JElmesijb);  Colyer  v.  /tnci(c);  Vcoigkan  v. 
Vanderstegen  {d). 

The 


(a)  24  Beav.  223;  2  De  G. 
ib)  2  Dt  G.,  F.  i  J.  578. 


(c)  5  H.  e^X.  Cos.  928. 

(d)  2  Drew.  289. 


N<n.  18,  20. 
Dte. 

A.  by  deed 
mortgaged 
freeholds  to 

B.  At  the 
eame  time,  the 
title  deeds  not 
only  of  the 
freeholds  but 
of  leaseholds 
belonging  toil, 
were  delivered 
toB.    Held, 
in  the  absence 
of  proof  to  the 
contrary,  that 
B.  had  no  liea 
on  the  lease- 
holds for  the 
money  ad- 
vanced. 
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The  Mastbb  of  the  Rolls. 

The  question  raised  on  this  summons  is  whether  the 
representatives  of  the  testator  Phillips  can  claim  an 
equitable  mortgage  on  certain  leaseholds  at  Ample^ 
forth  in  YiyrUhire.  The  suit  is  instituted  for  the  ad- 
ministration of'  the  estate  of  William  Phillips  who  died 
in  October,  1863. 

In  December,  1857,  Messrs.  Stevenson  ^  Salt,  who 
were  the  bankers  of  the  Defendant  Richard  Banner 
Oakley,  by  his  desire  delivered  to  Messrs.  Blair  5r  Co., 
who  were  the  solicitors  of  the  testator  William  Phillips 
and  of  Mr.  Oakley^  a  bundle  of  deeds  relating  to  a 
freehold  property  at  Oswald  Kirk  in  Yorkshire,  and  also 
to  two  leasehold  pieces  of  land  at  AmpUforth  in  the 
same  county,  for  the  purpose  of  enabling  the  Defendant 
OaJUey  to  raise  2,0001.  on  the  security  of  them. 

In  January,  1858,  2002.,  part  of  the  money  required, 
was  obtained  from  Mr.  Goodwin,  and  the  whole  of  the 
deeds  relating  both  to  the  freehold  and  to  the  leasehold 
were  deposited  to  secure  that  amount;  on  the  1st  of 
March,  1858,  this  sum  was  repaid  by  Mr.  Oakley,  and 
on  the  4th  of  March,  1858,  a  mortgage  was  duly  exe- 
cuted of  the  freehold  hereditaments  at  Oswald  Kirk  by 
the  Defendant  Mr.  Oakley  to  WiUiam  Phillips  to  secure 
the  sum  of  2,000/.,  but  which  deed  does  not  include  the 
leaseholds.  Mr.  Oould,  of  the  firm  of  Blair  ^  Co., 
says  he  prepared  the  indenture  from  instructions  received 
from  Mr.  Blair.  After  the  execution  of  the  mortgage 
all  the  deeds,  including  those  which  related  exclusively 
to  the  leaseholds,  were  handed  by  Mr.  Blair  to  the 
testator,  Mr.  Phillips. 

Afterwards,  on  the  24th  of  January,  1862,  a  further 

charge. 


CASES  IN  CHANCERY.  29 

charge,  by  way  of  iodorsementy  was  executed  on  the       1864. 
firet  deed  of  4th  March^  1868,  for  4,3602.,  and  this  deed 
does  not  include  the  leaseholds. 

Id  October,  1863,  the  testator,  Phillips,  died. 

Messrs.  Roy  ^  Cartwright,  in  December,  1863,  were 
the  solicitors  of  the  Defendant  Mr.  Oakley,  and  they 
bad  fall  notice,  at  that  time,  that  the  deeds  relating 
to  the  leaseholds  were  in  the  possession  of  the  testator 
at  his  death,  and  that  they  continued  to  be  and  were 
then  in  the  possession  of  his  l^al  personal  repre- 
sentatives. 

I  cannot,  on  the  evidence,  ascertain  whether  the  claim 
of  lien  on  the  leaseholds  was  communicated  to  Messrs. 
R^  ^  Cartwrighi  before  the  mortgage  to  Mr.  Wheldon. 
Gould's  affidavit  says  nothing  about  the  lien  claimed  on 
the  leaseholds.  The  paper  sent  on  1 6th  November ,  1863, 
is  lost  by  Messrs.  Roy  ^  Cartwrighi ;  they  ask  for  a 
copy,  and  the  answer  is  given  by  sending  particulars  of 
property  real  and  personal  on  mortgage  to  the  testator, 
in  which  paper  the  claim  of  lien  on  the  leaseholds  is 
expressly  set  forth ;  but  they  do  not  say  that  this  paper 
is  a  copy  of  that  which  was  sent  in  November,  1863, 
and  they  decline  to  give  any  other.  Upon  this  I  cannot 
come  to  the  conclusion  that  it  is  proved,  as  a  fact,  that 
communication  was  made  to  Messrs.  Roy  ft  Cartwrighi 
that  a  lien  was  claimed  on  the  leaseholds  on  behalf  of 
the  testator's  estate  before  the  mortgage  to  Wheldon. 
The  communication  of  the  fact  that  the  deeds  relating 
to  the  leaseholds  were  in  the  possession  of  the  testator 
at  his  death  is  proved,  as  I  have  already  stated.  But 
this  does  not  involve  the  fact  that  a  claim  was  made  for 
a  lien  on  the  leaseholds,  and  I  think  that  the  burthen 
of  proof  lies  on  the  representatives  of  the  testator  to 

establish 
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1864.       establish   that  such  notice  was  given  or  knowledge 
obtained  by  Roy  ^  Cartwright.    On  the  17th  November ^ 
1864,  Mr.  Oahley  mortgaged   the  freeholds  and  the 
Oaklbt.      leaseholds  in  question  to  Mr.  Wheldon  to  secure  5|000/. 

In  this  state  of  things^  I  have  come  to  the  conclusion 
that  the  estate  of  the  testator  is  not  entitled  to  any  lien 
on  the  leaseholds  for  the  amount  of  the  mortgage.  I 
think  that  the  extent  of  the  contract  between  the  testator 
and  Mr.  Oakley  is  shewn  by  the  contents  of  the  deeds 
of  the  1st  of  March,  1868,  and  the  24th  oi  June,  1862. 
There  is  no  evidence  of  any  deposit  with  the  testator 
independently  of  these  deeds  and  of  what  I  have  men- 
tioned. When  I  say  **  no  evidence  of  a  deposit,"  I  mean 
of  a  deposit  with  the  intention  thereby  to  secure  repay- 
ment of  an  advance  of  money.  It  is  true  that  they 
were  deposited  with  Ooodwin  for  that  purpose,  but 
Ooodwin  was  paid  off  by  the  Defendant  Oahley,  and 
Messrs.  Blair  ^  Co*  were  the  solicitors  of  both  PhUKps 
and  Oahley.  It  is  true  also  that  the  deeds  were  sent  to 
the  testator  by  Messrs.  Blair  ^  Co.  immediately  after 
the  execution  of  the  mortgage  of  4th  March,  1868,  but 
if  the  leaseholds  were  intended'  to  be  included  in  the 
mortgage  security,  why  were  they  omitted  from  the 
deeds,  and  why,  if  meant  to  be  an  additional  security 
by  way  of  deposit,  was  no  memorandum  made  of  it, 
and  why  is  there  a  total  blank  of  any  evidence  of  such 
an  intention  on  either  side  ? 

If  I  accidentally  deliver  a  box  of  deeds  to  a  creditor 
of  mine,  that  would  not  constitute  him  an  equitable 
mortgagee.  It  might  well  be  that  the  delivery  of  the 
deeds  would  be  prima  facie  evidence  of  such  intention 
which  would  throw  the  burthen  of  proving  the  negative 
on  the  owner;  but  if  that  is  so,  I  think  that,  in  the 
present  case,  this  burthen  is  fully  discharged  by  the  pro- 
duction 
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dacUon  and  examination  of  tlie  contents,  purport  and  1864. 
effect  of  the  two  mortgage  deeds  executed  by  Mr. 
Oakley  to  the  testator,  which  shew  the  extent  of  the 
contract  between  the  parties,  what  one  intended  to 
include  in  the  mortgage  and  what  the  other  accepted 
as  a  sufficient  security. 

I  am  of  opinion  that  the  deeds  in  question  were  sent 
by  mistake  with  the  deeds  relating  to  the  freeholds  to 
Mr.  Phillips,  and  that  he  neither  contracted  for  nor  in- 
tended to  contract  for  any  additional  security  on  the 
leaseholds  by  way  of  equitable  mortgage,  and  that  the 
possession  of  the  deeds,  in  such  circumstances,  confers 
no  lien.    Order  accordingly. 
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ABANDONED  MOTION. 
ISee  now  Ord.  z1.  28.] 

1.  The  Defendant,  having  abandoned  hii 
motbn,  was  held  liable  to  pay  taxed  coats, 
sad  not  forty  shillings.  Htrmy  v.  Smith, 
(No.  2.)  vol.  28,  p.  443 

1  Where  counsel  are  not  instructed  to  move 
on  the  seal  day  mentioned  in  the  notice 
of  motion,  the  Respondent  is  entitled  to 
the  costs  of  the  motion  as  abandoned,  and 
cooosel  for  the  motion  being  afterwards 
inatnicted,  cannot  subsequently  save  the 
motion  to  the  next  seal.  Re  Compton 
SmUk.  vol.  28,  p.  284 

8.  Where  the  Plaintiff;  after  answer,  gave 
notice  of  motion  for  a  Receiver,  but  filed 
00  affidavits,  and  he  ultimately  abandoned 
it,  the  question  of  whether  the  Defendant 
is  entitled  to  more  than  40«.  costs  depended 
00  whether  the  Plaintiff  had  given  notice 
to  use  the  answer.    Semble. 

Where,  on  a  notice  of  motion,  no  affidavit 
hai  been  filed,  it  might  be  abandoned  on 
payment  of  40#.  costs,  although  the  motion 
had,  on  a  former  oceasion,  been  reserved. 
Ganiff^.  Oorelff.  vol.  2S,  p.  284 

4  A  notice  of  motion  was  given  by  the  De- 
fendant to  dissolve  an  ex  parte  ii^unc- 
tioD  obtained  on  affidavit.  The  motion 
was  abandoned.  Held,  that  the  Plaintiff 
was  entitled  to  full  costs,  though  the  De- 
fendant had  filed  no  affidavit  in  support 
of  his  motion.  DavU  v.  The  South  Eastern 
Railway  Company,  vol.  28,  p.  549 

ABANDONMENT  OF  CLAIM. 
[See  Delay,.  Estoppel,  Waiver.] 
A»  and  fi.  had  charges  on  a  plantation  and 
the  slaves.  In  188i,  an  issue  was  ten- 
dered, in  a  suit  between  them,  as  to  their 
priorih^on  the  slave  compensation  money. 
B,  withdrew  his  claim,  and  the  bill  was, 
on  motion,  dismissed.  Sixteen  years  after- 
TOL.  zxxvi—  1,  • 


wards,  when  the  witnesses  were  dead,  B,*s 
executors  raised  the  same  question  of 
priority  in  regard  to  the  plantation  itself. 
Held,  that  they  were  concluded  by  the 
transactions  of  1884.    Buehbv  v.  Elite, 

vol  17,  p.  279 

ABANDONMENT  OF  CONTRACT. 

[See  Rescinding  Contract.] 

1.  Where  time  is  not  of  the  essence  of  the 
contract,  and  there  is  unnecessary  delay 
by  one  of  the  parties  in  completing,  the 
other  has  a  right,  by  notice,  to  limit  the 
time  for  completing  the  contract,  and  upon 
default  to  abandon  the  contract.  Green- 
wood V.  Pulrford,  vol.  2,  p.  180 

2.  B,  agreed  to  sell  her  estate,  and  raise 
1,000^.  for  A*z  use,  and  pay  off  two  mort- 
gages on  his  estate.  In  consideration  of 
which,  A.  agreed  to  pay  B,  interest  for 
life,  and  to  settle  his  own  estate  on  his 
wife  (if.'s  daughter)  and  their  children. 
The  1,000/.  was  raised  on  a  mortgage  of 
B.'s  estate,  and  the  joint  and  severu  co- 
venant of  A.  and  B,  Seventeen  years 
elapsed,  without  any  further  steps  being 
taken  to  carry  the  agreement  into  effect, 
and  A,  died.  Held,  that  the  agreement 
must  be  considered  abandoned,  and  that 
it  could  not  be  enforced.    Cubitt  v.  Blake. 

vol.  19,  p.  454 

See  Morris  v.  Timmins.     vol.  1,  p.  411 

8.  Notice  by  railway  company  to  take  land, 

held  abandoned  after  great  delay.  Hedges 

V.  The  Metropolitan  Railway  Company. 

vol  28,  p.  109 

ABANDONMENT  OF  ORDER. 

1.  Upon  a  motion  that  an  order  of  course  to 
tax  should  be  discharged  or  that  the  client 
should  give  security  for  costs,  the  Court 
ordered  the  latter  only.  Held,  tliat  the 
client  could  not  afterwards,  by  mere  no- 
tice, abandon  the  orders  and  file  a  bill  for 
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zi"  am*;  TT.i»-fr-    Sac^  3f'Xif<.'f:og»  har- 

•'jiiac*!  iti:  jfi  aii  rr-i-er  «*  cc-^rse,  acd  of 
L^iif  1.:  u.caiua.  fi*^  ▼•  5>a.::k.  is  rr 
ftwi  .1.  Tr^  12-  PL  1*4 

m  in  J~«rriiiir  jri^a'  ct  ororse  »  &X  at 

.i**!r^'  :d   u:d£bii:n  rt,  st-'c  te--J^T  to  his 

iti'^£narj  it  si«  cc«c&.     P:*  cn:<er  esse 

jrier.  inzL^  s^  zs  iiscc^ed.  oi  \xk  sccDe  re- 
r*iirj  cuurse.  md  wien  costs  a^  d:ie  to 
a  'DHT^.  tie  imcun.:  masc  be  jsc«rtiic«ii 
ui  1  r^iuir  cauEse.    Fittrct  r.  G^-xj, 

yqL  •!»  p^  127 

ABATEMENT  OF  SUIT. 

1.  Re-JeliTenr  cf  dccum«ccs  deocsiteil  m 
the  Mj'soer'ji  Office  tfru«;reU.  vhi  p<t::i'?a, 
in  «n  aouAid  siuc  ^-.idiirmuM  t.  oo^o 
«tj£air.  TcL  9.^  pL  il» 

2.  la  lin  alMttfd  suit,  the  Mi^cvr  had  do 
;un'<uict:oa»  ttcder  die  d*^  l>t\ier  oi  ISn 
vabrv^attfd\  ta  oitvct  liie  r«-*i«f^T«nr  at* 
papers  deposited  in  h;:$  ..*£v>f.     /7«u. 

SL  ^^  len  A  tVftfaJ^nt  vi.v.'^  hrs  cxev'ttlcrs 
cao'HX  cwatpei  tae  Flarndaf  w*  rvTive-  or. 
in  de~»u!t,  ha  »*r He  bili  >;'<;••  is«»fdL  H^rws 
¥.  Butt  ^oterrul^d  >V.Vii  ▼.  ff'ute,  2 
P.  M.  G.  <?::«\  vvL  15.  p.  1 15 

«!.  FUinfdTs  sixxntor  s^xi'd  cetttiy  ibmte^ 
Bene  to  the  Kc^strar.     J^e»  t.  IVfiprv. 

4L  A  IV«eTH.|jtBt  «fiesL  wrd  «  cveie$t  «»  to 
coe  «*  ^**  twttesert^nr  pjrer?  prwev^rd 
prv^ACe  Kfir^  ^atjimL  T'^e  Cjurt,  oa 
mocx'-OL  a**{.viute\l  tVe  executor  ■aa^ed 
in  h»  v>.i  lo  r«pce«ettt  tdi<e  «Mee«;$a^r« 
cs£:ite  in  die  cause^  ttcoer  r^  li  Jk  1» 

H  Oa  tbe  Am  A  »?f  one  rfse«enl  cv-F*a:a- 
cSjs  It  w-j*  «o*enr\L  tbit  tbe  survtwrs 

sacc'i  re«:te  ■::.>:»  a  liai::ed  axre^  «ic 
ibat  :>e  b;'.l>iiouic  3ed:*m;s!se\i.  kocv::!^ 
»£i-%i**^  tbere  W3*  aw  levG»»  iN:rs»x»ai  te«- 
prvsifutire^  It  be:-v  t^«r  i*^  fc>ci>Ciia 

?.  Aa  iba^fntent  ai^xfr  betiHo^  iiftk;e«»  bcc 
we^rfrr:  ;w:,^eci:  bes::^:  a^rutvced  <«  tie 
ilecree  5>eu"^  dr:i«r»ji  upw  0*.*it4*Mi  ^ 
l^'t^.  Tvi.  2lX  pk  3JJ 

Sw  A  «m^  ^T^o^  Wen  iost^trici^l  ^«  jik  x-rd 

«iied  i>eA.'«e  jwn:e>  It  n^ft  jcuentd^  va 
vciiv»im.  t!lxtt  J-  9ii^hi  otmr  mi  Ue  pr\K 
i^rede^  M-i^  :»  <f-^  e\ev*uo.»«  lau  ie>* 
utesee^k     h*«/4A  ».  iTue..  nvi  W.  p»  ^*J 

91  s\  $u^c«  nN  cN  ^«»  S^fn  n^cd  ^r  <tt^?re 
t^j*  r«ec*^   iie«:ift  c.»  :>^  be   re^'.^ed. 

\^^  t^t<  ^«  se*vTiI  co-f*;!  n:vjjs^  wt»  ict^ 
at  the  aa:i^  c^t  ;be  Jkvrvrw  jnd  tbe  $u;; 


^be  wpigigBUtim  appearing  and  mb- 
■Lirdrr  tn  be  boond,  the  Cooft  revived 
the  (uit.  and  authorized  the  aimriving 
F.x:^:  f>  do  prosecute  the  decree.  SmUk 
T.  Hi-^zlL  ▼ol.  24,  p.  831 

1 1.  A  f  ersoo  scrred  vith  die  decree  after- 
«r>ris  Birried.  Held,  that  the  proper 
WIT  of  briefing  the  trustees  of  her  mar- 
ni^ce  setdexieot  before  the  Court  was  by 
fenioe  cl  the  decree.     ITMle  v.  Stewart. 

▼oL  S5,  p.  304 

12.  Drier  fjr  representatiTe  of  deceased 
PLi  sns  u>  revive  or  that  bill  should  be 
drsris^ed.  Ckamiek  ▼.  Dime*.,  hut  A  CJb'- 
chdf*<T  V.  Hv»£er.        ToL  3,  pp.  290, 401 

13L  \^'a^£re  a  suic  abates  after  a  demurrer 
Lis  been  ^ed.  but  before  it  has  been 
heari.  VLe  Pvuatin  and  those  represent- 
ip«^  hi-n  mav  ftie  a  bill  of  revivor  and 
sapctesies:  Sor  the  pin  pose  of  having  die 
der^crrer  disposed  of;  but  the  equity  of 
the  onjr^ju  bill  beinjr  challenged  by  the 
demvirrer.  t^  PUinoif  in  the  second  bill 
is  Ecc  at  obextv  to  claim  the  same,  or 
nidix^iul  rciiet  by  adding  supplemeDtal 
Kitter  in  conoboratmB  of  the  origintl 
cLi  3&.  acd  not  repaired  lor  the  puipme 
of  saewiT^  by-  and  against  whom  an 
crier  to  revtre  Bsay  be  propcrlr  obtained. 
B^am^im.  ▼.  rwrimml.  voL  5,  p«  330 

14^  A  party  as  a  special  case  dM  after  it 
hni  been  sec  de«n ;  libcstj  ma  given  to 
ameod  by  making  his  uptiautatives 
partus..    Jmamrnrtk  v.  dkmmu 

v«L14wp.597 

lik  After  iecrccw  a  Plaintiff  hacaane  hank- 
ncpc  xc  V3S  ordered  that  he  and  his 
nss:yrnees  s&MiJi  elect  cither  In  file  a  sup- 
ptetseatai  htIL  m  that  aO 
sOhHiiJd  be  stavedL     Clmts  t. 

ifi.F.12 

ABATEVEXT  OF  LEGACIES. 
^.Jae  L£v:act»  PmioaiTT  or  Assets.] 

psnu  or  mncaopni  hv  wSL  Bflriawill 
he  rivn  t«n  amms  of  4.0001.  amd  5001. 

sftrr :  .•^r  thereonc  ami  the  naMae^  after 
<Atfdijectac  thenk  «»  his  sam.  At  the 
ViiiLoit  «<  hiis  nifl  aad  at  his  4eath  the 
nmd  cuoamaed  of  7,1001.  S|  per  cent. 
Ky  pAvmeuc  of  bin  dehm  aad  ike  costs, 
t^  Vnod  becanw  Isas  iham  AiiOOi.  ater- 

lanm  mere  nat  to  abate  pro- 
ly     but  thaa  An  rcasdnnij  gilt 

vuL  14^  n.  197 
2>  A  awftaair  Atvieed  eenl  ettaaeH  in  fee,  in 
ortMC  Si/  pMiy  a»  ^  JL  one  of  the  rents,  a 
renc^«:bk3c^  vncil  he  attoaed  mcnty- 
ii«e.  and  40VL  4  Tear  to  C  A.  far  life, 
ami  atetf  ^hinng  cfee  mimsrity  of  any 
ftnoat  uk  at.  'js  poaaessMa  1  jtt.  a^-year 
3K«  ):«  auLncenanccL  And  **withoot 
pcr;tMhce  to  dhe  onaito*  aferesnd,  and 
<»  n»  any  >nscmpe  to  he  cfiafted  maier  the 
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power  themaafttr  eoDtained,"  to  pay  the 
foipliif  rent  to  the  mother  of  A.  B,  until 
J,  B,  should  be  entitled  to  pouetsion  of 
the  estate  (which  was  to  be  at  twenty- 
five).  And  *'  subject  to  the  trusts  afore- 
said/' the  trustees  were  to  hold  in  trust 
for  J.  B,  for  life,  with  remainder  to  his 
eldest  son  in  tail,  with  power  to  J,  B. 
to  limit  a  jointure  for  his  wife,  with 
powers  of  distress  and  entry,  and  to 
create  a  term  to  secure  it.  J,  B.  ap- 
pointed the  jointure  and  died,  leaving  an 
m&nt  tenant  in  taiL  The  income  being 
deficient,  held,  that  C,  /X's  rent-charge, 
the  widow's  jointure,  and  the  tenant  in 
tail's  maintenance,  must  abate  pari  pauu, 
Coare  ▼.  Todd,  vol.  28,  p.  92 

i.  A  testatrix  bequeathed  various  sums  of 
her  bank  stock,  part  of  9,000t  like 
stock,  to  several  legatees,  and  all  the 
residue  of  ber  said  bank  stock  to  C,  C. 
The  stock,  at  ber  death,  was  insufficient 
to  pay  the  specified  sums.  Held,  that 
aU  these  legacies,  including  the  residue 
to  C.  C,  must  abate  in  proportion. 
Elwe*  V.  GsailM.  vol.  80,  p.  654 

1  A  testator  gave  800/.  to  his  daughter  for 
life,  and  after  her  death  he  directed  600/. 
to  be  paid  to  ber  issue,  "  and  that  after 
such  payment,  the  remaining  part  of  the 
said  principal  800/.,  that  is,  800/.," 
should  revert  to  his  "  next  lawftil  heirs." 
The  assets  were  insufficient,  and  only 
400/.  waa  paid  in  respect  of  the  legacy. 
Held,  that  the  legatees  of  the  600/.  had 
no  priority  over  the  legatees  of  the  800/., 
and  that  the  fund  must  be  apportioned 
rateably  between  tbe  two  legacies.  Hom- 
Itwood  V.  Orten,  vol.  28,  p.  1 

6.  The  testatrix,  by  will,  **  out  of  the  residue 
of  her  property,"  gave  a  legacy  to  J. 
By  a  codicU,  she  directed  her  executors, 
'*oot  of  the  residue  of  her  estate  in  case 
there  should  be  sufficient,"  to  invest  a 
legacy  for  B.  The  residue  being  de- 
ficient: Held,  that  these  legacies  must 
abate  pari  passu,    Eavest^f  v.  AtuHn, 

vol.  19,  p.  691 

ABATEMENT  OF  PURCHASE 
MONEY. 

[&e  Specific  Performance  with 
Compensation.] 

ABSCONDING  DEFENDANT. 

[See  Process.] 

1«  A  Defendant  who  bad  absconded  **  to 
avoid  service  of  legal  process."  Held 
to  be  within  the  81st  Order  of  May,  1846 
(Ord.  X.  6),  and  service  of  process  by 
notice  in  the  London  Oazette  was  di- 
rected.    Barton  v.  IVhUeombe* 

vol.  16,  p.  206 

2.  Where  a  Defendant  had  absconded,  and 
the  Plaintifis  were  unable  to  serve  a  sub- 
panui  to  hear  judgment,  liberty  was  given 


to  advertise  notice  in  the  Gaxeitty  and 
upon  which  a  foreclosure  decree  was 
made,  on  the  non-appearance  of  the  De- 
fendant at  the  hearing.  Lechmere  v. 
Clamp,  (No.  2.)  vol.  80,  p.  218 

8.  An  appearance  had  been  entered  for  an 
absconding  Defendant.  Liberty  was  given 
to  advertise  in  the  Gatetie  the  notice  of 
having  filed  a  replication.  Lechmere  v. 
Clamp.  vol.  29,  p.  269 

ABSENT  PARTIES. 

[See  Suing  on  bebalf  of,  &c.] 

ABSOLUTE  INTEREST. 

[See  Life  Estate,  Limitation  of  Gift, 
Successive  Interests.] 

1.  A  testator  directed  his  trustees  "  to  raise 
8,000/.  for  his  daughter,"  and  to  invest 
"his  said  daughter's  Ugacff**  and  pay 
the  interest  to  her  for  /i/e,  for  her  sepa- 
rate use,  and  not  to  be  under  the  control 
of  any  husband,  with  remainder  to  her 
children  absolutelv ;  and  be  gave  her  the 
power  of  appointing  a  life  interest  to  ber 
husband.  The  will  contained  no  ultimate 
limitation  of  the  property,  but  charged 
the  legacy  on  the  real  estate  in  case  of  a 
deficiency  of  the  personalty.  Held,  that 
subject  to  the  interests  given  to  the 
children,  the  daughter  took  an  absolute 
interest,  and  having  died  unmarried,  that 
her  personal  representatives  were  entitled 
thereto.     Meyer  v.  Townsend, 

vol.  8,  p.  448 

2.  A  testator,  resident  abroad,  gave  a  legacy 
to  ji.,  **  or  in  case  of  his  decease,  to  be 
equally  divided  amongst  his  children," 
He  gave  other  legacies  in  similar  terms 
to  B.t  C,f  &c.,  and  he  directed  these  sums 
to  be  paid  to  the  above  persons,  then  re- 
siding in  Wales,  and  he  appointed  exe- 
cutors in  trust  to  send  them  to  the  r^ 
spective  individuals  within  six  months. 
Held,  that  the  parents  took  absolute 
interests.    Arthur  v.  Hughes, 

vol.  f ,  p.  806 
8.  A  testator  gave  a  fund,  subject  to  the 
life  interest  of  his  wife,  to  J.,  B.^  and  C, 
equally  to  be  divided  between  them; 
**  but  in  case  of  the  decease  of  C.  without 
leaving  lawful  issue,"  he  gave  her  one- 
third  between  A,  and  B,  Held,  that 
upon  the  decease  of  the  wife,  C,  who  was 
then  living,  became  absolutely  entitled  to 
one- third  of  the  fund.    Barker  v.  Cocks. 

vol.  6,  p.  82 

4.  Devise  of  leaseholds  on  trust  for  A.  for 
life,  and  afterwards  to  his  issue  malo 
severally  and  respectively,  according  to 
their  seniorities,  and  in  default  to  his 
heirs  according  to  their  seniorities,  and 
in  default,  over.  Held,  that  A,  took  an 
absolute  interest.    Jordan  v.  Lowe. 

vol.  6,  p.  880 

5.  Bequest  of  2,000/.  to  A»,  and  in  the  event 
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of  her  death  without  children^  to  her  heirs, 
the  nearest  relations  of  her  g^and  aunt  A, 
Held,  that  J.  took  an  absolute  interest 
Yearwood  ▼.  Yearwood,         vol.  9,  p.  276. 

6.  A  testator  bequeathed  his  residue  to  his 
three  sons,  in  trust,  to  be  divided  between 
bis  three  sons  and  his  daughter,  and  he 
directed  his  daughter's  share  to  be  kept 
in  the  hands  of  his  sons,  for  her  **or" 
her  children's  sole  use,  free  from  the  con- 
trol of  her  husband.  The  daughter  sur- 
vived. Held,  that  she  took  absolutely. 
Wfuicher  v.  Penley.  vol.  9,  p.  477 

7.  A  testator  gave  fourteen  Phcenix  tharet 
on  trusty  to  pay  the  produce  of  ten  to  his 
daughters  for  life,  and  afterwards  to  his 
son,  atid  afterwards  to  the  son's  "children ;" 
and  he  gave  the  other  four  shares  to  his 
son  for  liCe,  and  afterwards  to  his  "  chil- 
dren.;" and,  in  default,  of  *'such  issue  " 
of  his  son,  he  gave  all  the  shares  to  his 
**  daughters**  and  their  **isiu€**  share 
and  share  alike,  such  issue  not  to  be  en- 
titled to  or  take  more  than  their  deceased 
parent's  share.  The  son  died  without 
issue.  Held,  that  the  daughters  took 
absolute  interests,  and  that  their  children 
took  only  by  way  of  substitution  for  their 
parents,  and  not  by  way  of  limitation  or 
succession.    Hedges  v.  Harpur, 

vol.  9,  p.  479 
B.  Bequest  to  a  daughter  of  1,000^  stock 
and  70i.  a  y^ar  for  life,  which  two  sums 
were  to  be  under  the  trust  of  the  execu- 
tors, and  not  to  permit  her  to  assign  "her 
said  annuities,"  and  pay  the  interest  from 
the  1,000^  to  her  for  her  life,  and  at  her 
decease,  to  dimde  it  between  her  children, 
H£ld«  tliat  the  daughter  took  for  life  only 
and  not  an  absolute  interest,  subject  to  be 
defeated  by  the  interests  given  to  her 
•children.     Scawin  v.  Watson. 

vol.  10,  p.  200 
Sf.  Distinction  between  an  absolute  bequest 
with  a  subsequent  gift  in  derogation,  and 
a  limited  bequest  followed  by  a  subse- 
quent restricted  gift  over.  In  the  former 
case,  the  absolute  gift  remains,  upon 
/ailure  of  the  subsequent  gift,  but  in  the 
latter  the  limited  bequest  is  not  enlarged 
by  such  an  event  Ibid. 
10.  By  settlement,  personal  estate  was 
limited,  after  the  death  of  the  husband 
and  wife,  in  trust  for  all  the  children  as 
tenants  in  common,  and  the  several  issue 
of  the  body  of  such  children ;  and,  failing 
issue  of  any  such  children,  their  shares 
to  the  use  of  the  surviving  children,  as 
tenants  in  common,  and  the  issue  of  their 
bodies.  There  was  a  gift  over,  in  case 
there  should  be  no  issue  of  the  marriage, 
or  any  issue  of  such  issue,  or,  being  such, 
all  should  die  before  their  shares  should 
become  payable.  Held,  that  the  children 
of  the  marriage  took  absolute  interests, 
and  that  the  representatives  of  a  child 
who  died  an  infant,  without  issue,  in  the 


life  of  his  parents,  were  entitled  to  a  share. 
Mount  V.  Mount,  vol.  IS,  p.  333 

11.  Bequest  of  personalty  to  a  woman  for 
life,  with  a  power  to  appoint  at  her 
death.  Held,  an  absolute  gift.  Cam- 
bridge Y.  Rouse.  vol.  25,  p.  574 

12.  Bequest  to  a  woman  of  the  dividends  of 
a  sum  of  stock  for  her  separate  use,  with 
a  direction  that  at  her  death  ^he  might 
leave  it  to  her  children,  or  whom  she 
might  choose.  Held,  an  absolute  gift, 
and  that  she  was  entitled  to  payment 
Southouse  v.  Bate.  vol.  16,  p.  132 

13.  A  testator  gave  the  residue  of  his  estate 
to  trustees,  upon  trust  to  permit  his  wife 
to  receive  the  rents,  issues  and  profits, 
and  carry  on  his  trade  for  her  man  benefit, 
and  to  enable  her  to  bring  up,  maintain, 
and  educate  his  children,  durante  viduitate. 
Held,  that  the  wife  was  absolutely  en- 
titled to  the  business.  Jones  v.  Greattoood. 

vol.  16,  p.  527 

14.  A  testatrix  by  her  will  directed  her 
executors  to  pay  to  M.  S.  or  her  assigns, 
or  permit  her  to  receive  the  income  of  her 
residuary  personal  estate  after  payment 
of  debts,  and  she  then  bequeathed  certain 
legacies  payable  after  the  death  of  Af.  S» 
By  a  second  codicil,  she  gave  a  legBcy 
payable  after  the  death  of  M.  &  Hela, 
that  M.  S,  took  an  absolute  interest  in 
the  residuary  personal  estate.  Jenings  v. 
Baily.  vol.  17,  p.  118 

15.  Bequest  "  to  A.**  (who  was  enceinte  at 
tlie  time)  "and  her  children."  Held, 
that  A.  and  her  children  took  as  joint 
tenants,  and,  no  child  having  survived  the 
testator,  that  A,  was  absolutely  entitled  to 
the  legacy.    Mason  v.  Clarke. 

vol.  17,  p.  126 

16.  A  bequest  by  a  testator  of  100/.  to  his 
wife,  *'  for  her  present  expenses  of  herself 
and  the  children."  Held  to  be  an  abso- 
lute gift  to  the  wife.    Hart  v.  Tribe. 

vol.  18,  p.  215 

17.  A  tesutrix  bequeathed  as  follows:^ 
I  will  to  S.  B.,  **if  living,  the  interest  of 
my  property  in  the  3|  per  cents. ;  and  if 
not  livmg  at  my  decease,  I  will  the  in- 
terest of  that  property"  to  E.  S,  for  life, 
ahd  afterwards  to  be  divided  amongst  her 
children.  Held,  that  S.  B.  took  an  abso- 
lute interest,  and  that  the  gift  over  only 
took  effect  in  the  event  of  S.  B.  pre- 
deceasing the  testatrix.  Boosey  v.  Gardner. 

vol.  18,  p.  471 

18.  Bequest  of  personalty  to  trustees  for  a 
lady,  to  be  paid  at  twenty-one,  with  a 
direction  to  settle  her  share  on  her  for 
life,  and  afterwards  on  her  children.  The 
age  of  A,  rendering  it  impossible  that  she 
should  have  children:  Held,  that  the 
absolute  interest,  given  to  her  in  the  first 
instance,  remained  intact,  and  that  she 
was  entitled  to  payment  Lyddon  ▼. 
Ellison.  voL  19,  p.  5Q& 

19.  A  testator   bequeathed  his  residuary 
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€ttate  to  hU  wife,  **her  executors,  ad- 
miaistrators  and  assigns/'  but  if  she  died 
intestate,  then  his  will  was,  that  it  should 
be  bequeathed  to  A,  and  B.  The  wife 
predeceased  the  testator.  Held  (inde- 
pendently of  that  circumstance)  that  the 
gift  over,  after  an  absolute  interest,  was 
void.    Hughes  ▼.  Eliis,       vol.  20,  p.  193 

20.  The  testator  devised  his  real  ana  per- 
sonal estate  to  trustees  to  convert  and 
invest,  and  pay  the  income  to  his  daughter 
for  life,  and  after  her  decease,  to  divide 
the  lund  among  *'  all  her  children  then 
living,"  provided  all  such  children  may 
then  have  attained  twenty-one ;  if  not, 
he  directed  the  fund  to  be  placed  out  at 
interest,  and  the  interest,  &c.  to  be  ap- 
plied for  the  maintenance  and  bringing 
up  of  all  such  children,  until  the  youngest 
should  attain  twenty- one,  when  the  fund 
was  to  be  di9ided  amongst  such  children 
as  should  be  then  living  and  the  issue  of 
such  of  them  as  should  be  dead,  the  issue 
to  take  their  parent's  share.  Held,  that 
a  child  who  survived  the  mother,  attained 
twenty -one^  but  died  before  the  youngest 
attained  twenty- one,  took  an  absolute 
vesud  interest.    Brockhbank  v.  Johnson. 

vol.  20,  p.  206 

21.  A  testator,  by  virtue  of  a  power,  ap- 
pointed a  fund  to  trustees  for  his  four 
children,  in  four  equal  portions  and  sub- 
ject to  Uie  trusts  thereinafter  contained 
respecting  his  own  residuary  estate.  Some 
of  those  trusts  were  to  the  children  for 
life,  with  remainder  to  their  children,  and 
(as  regarded  the  fund  subject  to  the 
power)  the  appointment  to  grandchildren 
was  void  for  remoteness.  Held,  that  the 
children  took  absolutely  in  the  first  in- 
stance, and  that  the  subsequent  attempt 
to  limii  the  absolute  gift  being  void,  the 
children  took  the  fund  absolutely.  Stephens 
V.  Gadsden,  vol.  20,  p.  463 

22.  A  testator  gave  a  fund  to  A.  for  life, 
and  afterwards  to  his  surviving  children, 
but  if  he  died  without  any,  he  gave  one- 
half  of  it  **  to  be  disposed  of  as  A.  should 
think  proper."  The  son  never  married. 
Held,  that  he  took  an  absolute  interest 
in  the  one- half,  and  not  a  life  interest, 
with  a  power  of  appointment.  In  re 
MojtwelVs  Will.  vol.  24,  p.  246 

23.  Bequest  of  1,000^.  to  a  married  woman 
for  her  own  use,  nevertheless,  during  her 
life,  to  pay  the  dividends^  during  her  life, 
for  her  separate  use,  independent  of  any 
husband.  Held,  an  absolute  interext. 
Gurney  v.  Goggs.  vol.  26,  p.  334 

24.  Appointment  to  A.  B,  (an  object  of  a 
power),  to  be  settled  for  her  separate  use, 
and  to  be  divided,  at  her  death,  amongst 
her  children.  The  gift  to  the  children 
being  void,  they  not  being  objects.  U eld, 
that  Al.  B.  took  for  life  only,  and  not  an 
absolute  interest  ineffectually  attempted 
to  be  cut  down.    Reid  v.  Reid. 

vol  25,  p.469 


25.  A  testator  devised  real  and  personal 
estate  to  A.  for  life,  with  a  direction  to 
the  executors,  after  A.*s  death,  to  divide 
it  amongst  all  her  children  and  their  law- 
ful issue,  share  and  share  alike.  There 
was  a  gift  over  of  the  leaseholds  to  other 
persons  on  a  total  failure  of  issue  of  the 
children.  Held,  that  the  children  took 
estates  in  tail  in  the  realty,  and  absolute 
interest  in  the  personalty,  and  that  cross 
remainders  were  not  to  be  implied  in  re- 
gard to  the  leaseholds.    Beaver  v.  NoweU 

vol.  25,  p.  551 

26.  A  testator  directed  that,  as  his  sons 
attained  twenty- five,  his  executors  should 
pay  them  a  share  of  his  estate  and  effects, 
It  being  his  will  that  his  sons  and  daugh- 
ters should  receive  equal  shares  of  his 
estate.  And  as  his  daughters  attained 
twenty- five,  the  executors  were  to  invest 
1,000/.  each  for  them  for  life,  and  to 
pay  the  difference  between  this  and  their 
share  to  them.  In  case  any  daughter 
*<  should  die  without  issue,**  the  1,000(. 
was  to  be  divided  "  amongst  such  of  his 
children  as  might  be  then  living,  and  the 
issue  of  such  as  might  be  dead,  share  and 
share  alike,"  the  issue  to  take  the  like 
share  as  the  parent  would,  if  living,  have 
been  entitled  to.  Held,  that  the  gift 
over  was  on  an  indefinite  failure  of  issue ; 
that  there  was  an  absolute  gift  of  the 
1 ,000/.  in  the  first  instance  to  the  daugh« 
ters,  which  had  not  effectually  been  cut 
down,  and  that  the  daughters  were  abso- 
lutely entitled  to  the  1,000/.  Webster  ▼. 
Parr.  vol.  26,  p.  236 

27.  Bequest  of  personalty  to  four  daughters 
**  and  their  issue."  Held,  that  they  took 
absolutely.    Re  Stanhope's  Trusts. 

vol.  27,  p.  201 

28.  A  testator  gave  the  interest  of  all  his 
money  in  the  funds  to  his  daughter  C.  S.^ 
and  he  desired  his  outstanding  money  to 
be  put  into  the  funds.  He  then  desired 
the  interest  of  the  moneys  directed  to  be 
put  into  the  funds  to  be  paid  to  his 
daughter  C.  S.,  *'  as  and  for  her  own  and 
issue's  proper  moneys."  But  in  the  event 
of  her  dying  without  issue,  he  desired 
the  whole  of  his  funded  property  to  be 
divided  between  his  brothers  and  sisters 
and  their  children*  C.  S.  died  without 
issue.  Held,  that  she  took  the  funds 
absolutely,  and  that  the  gift  over  was 
inoperative.    Re  Andrew's  Will. 

vol.  27,  p.  608 

29.  A  testator  bequeathed  his  residue  to 
his  wife,  *'  with  power  for  her  to  dispose 
of  the  same"  amongst  his  children,  or 
any  of  them,  for  such  interest,  temporary 
or  lasting,  as  she  should  see  most  ntting. 
Held,  that  the  wife  took  absolutely. 
Howorth  V.  Dewell.  vol.  29,  p.  18 

80.  A  testator  directed  his  executors  to 
raise  a  legacy  '*  to  or  in  trust  for  his  son." 
It  was  to  be  invested  in  the  names  of 
trustees,  and  life  annuities  were  given  tq 
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share,  he  retained  no  interest  in  the  sub- 
sequent accumulations.  Rauth  v.  Huichin- 

vol.  8,  p.  581 


ion. 


6.  Devise  in  trust  for  A.  for  life,  with  re- 
mainder to  any  of  his  children,  as  he 
should  appoint.  At  the  date  of  the  will 
A.  had  no  child,  but  at  the  death  of  the 
testator  he  had  a  son,  B.,  three  years  old. 
A,  by  will,  appointed  the  property  to  two 
trustees  and  their  heirs,  in  trust  for  B. 
and  his  heirs,  and  to  be  conveyed  to  him 
at  twenty,  three,  with  a  gift  over  to  other 
sons  if  D,  died  under  twenty-one ;  and 
he  directed  the  rents  to  be  accumulated 
until  B.,  or  such  other  sons,  should  attain 
twenty,  three,  and  then  to  pay  them  over. 
Held,  that  the  gift  was  not  too  remote, 
and  that  the  direction  to  accumulate  was 
valid.   Petirdv.  Kekewieh,  vol.  15,  p.  166 

7*  Under  a  trust  during  twenty-one  years, 
to  accumulate  until  the  same  "  should 
amount  to  the  aggregate  sum  or  value  of 
25,000/."  and  then  invest  it  in  land,  the 
value  of  part  of  the  property  being  vari- 
able, it  was  held,  that  the  trust  for  accu- 
mulation ceased  on  the  day  the  funds,  if 
realized,  would  produce  25,000/.  Hut' 
kisson  V.  Lrfevrt.  vol.  26,  p.  157 

8.  Where  a  testator  directs  the  accumula- 
tion of  a  fiind  to  commence  at  a  time  sub- 
sequent to  his  decease,  the  accumulation 
becomes  void  at  the  expiration  of  twenty- 
one  years  from  his  decease,  although 
at  that  period  there  has  been  on  the 
whole  less  than  twenty- one  years  of  ac- 
cumulation.    Webb  V.  Webb, 

vol.  2,  p.  493 

9.  A  testator  gave  annuities  to  A,  and  B. 
respectivelv,  charged  on  money  in  the 
funds;  and  he  directed  that  when  either 
died,  the  annuity  should  accumulate 
until  the  death  of  the  survivor.  J,  died 
some  time  after  the  testator;  B.  being 
still  living.  Held,  that  the  accumula- 
tion must  cease  at  the  expiration  of 
twenty-one  years  from  the  testator's  de- 
cease, and  not  from  twenty-one  years 
from  the  decease  of  A,     Ibid, 

10.  A  testator  devised  his  real  estate  to 
trustees  in  fee  to  accumulate  until  the 
youngest  child  of  if.  attained  twenty-one, 
and  then  to  divide  it.  After  the  expira- 
tion of  twenty-one  years,  and  before  the 
youngest  child  attained  twenty- one,  the 
heir  of  the  testator  died.  Held,  that  the 
forbidden  accumulation  subsequent  to 
the  heir's  death,  being  in  the  nature  of 
a  chattel  interest,  passed  to  the  personal 
representatives  of  the  heir  of  the  testator. 
Sewell  V.  Denny,  vol.  10,  p.  315 

11.  The  rents  of  Irish  estates  were  directed 
to  be  accumulated  and  become  part  of 
the  personal  estate.  Held,  that,  although 
the  Thellusson  Act  did  not  apply  to  Irish 
estates,  yet  that  it  applied  to  the  rents, 
as  invested  from  time  to  time,  and  that 
although  the  rents,  which  ought  to  be. 


considered  as  corpus,  might  be  invested 
for  more  than  twenty-one  years  from  the 
testator's  death,  yet  that  the  income 
thereof  could  not.    Elli$  v.  Maxwell, 

vol.  12,  p.  104 

12.  By  operation  of  law,  an  accumula- 
tion for  more  than  twenty- one  years  may 
legally  take  place.    Bryan  v.  Collin*. 

vol.  16,  n.  14 

13.  The  scope  and  object  of  the  Thellus- 
son Act  was  directed  against  testator's 
making  an  accumulation  of  property  be- 
yond twenty-one  years,  but  not  against 
an  accumulation,  which,  although  not 
directed  or  anticipated  by  the  testator, 
might  take  place  by  operation  of  law. 
Tench  v.  Cheete,  vol.  19,  p.  3 

14.  The  ThellussoQ  Act,  as  a  disabling 
statute,  has  been  construed  strictly  and 
not  liberally.    Ibid, 

15.  Where  there  is  no  *'  direction  **  to  ac- 
cumulate, the  case  does  not  fall  within 
the  Thellusson  Act,  although,  by  the 
nature  of  the  limitations,  the  enjoyment 
is  postponed,  and  an  accumulation  takes 
place  beyond  twenty-one  years  from  the 
testator's  death.     Ibid. 

16.  A  testator  gave  his  real  and  personal 
estate  to  trustees,  in  trust  to  pay  an  an- 
nuity to  M.,  and  if  she  should  have  chil- 
dren, to  raise  4,000/.  for  the  younger 
children,  and  he  gave  the  residue,  "  with 
the  accumulations,  which  he  directed  his 
trustees  to  place  out  on  mortgage,"  upon 
trust  for  the  eldest  son  of  if.,  on  his  at- 
taining twenty- one  and  taking  the  testa- 
tor's name,  and  if  there  should  be  no 
child  of  M,t  then  on  trust  for  JS.,  upon 
attaining  twenty-five,  and  taking-  the 
testator's  name.  At  the  expiration  of 
twenty-one  years  from  the  testator's 
death,  Jf.  had  no  child.  Held,  that  there 
was  no  direction  to  accumulate,  that  the 
case  was  not  within  the  Thellusson  Act, 
and  that  the  accumulation  must  therefore 
go  on  until  some  person  obtained  a  vested 
interest  in  possession  in  the  property. 
Tench  v.  Cheese  (reversed).     voL  19,  p.  3 

17.  A  testator  gave  a  sum  of  stock,  pro- 
ducing 180/.  per  annum,  in  trust  to  pay 
life  annuities  of  20/.  each  to  seven  per- 
sons, and  at  the  decease  of  any,  to  ac- 
cumulate his  annuity,  and  after  the  death 
of  the  last  annuitant,  to  divide  the  stock 
and  accumulations  amongst  the  surviv- 
ing children  of  the  annuitants.  Held, 
that  this  was  not  within  the  exception 
of  the  Thellusson  Act  of  '*  portions  "  for 
"  children  "  of  persons  taking  an  interest 
under  the  will,  and  that  the  trust  for  ac- 
cumulation beyond  twenty-one  years 
after  the  testator's  death  was  void.  Z)rev- 
elt  v.  Pollard,  vol.  27,  p.  196 

18.  The  provision  for  payment  of  debts, 
excepted  from  the  Thellusson  Act,  is  not 
confined  to  debts  existing  at  the  date  of 
the  will  or  at  the  death  of  the  testator. 


GENERAL  INDEX. 


46 


Tbenfore  where  a  tettotor  made  a  be- 
quest of  four  shares  in  a  newspaper,  to 
one  for  life,  but  he  directed  the  income, 
beyond  200/.  a  year,  to  "  be  reserved,  as 
a  kind  of  sinking  fund  for  the  protection 
of  those  four  shares."  Ueid,  that  the 
sccttmulation  was  valid  beyond  twenty- 
one  years  from  the  testator's  death,  this 
being  a  provision  for  the  debts  of  some 
"other  person  or  persons"  within  the 
exception  in  the  Tbellusson  Act.  Farlo 
T.  Padam.  vol.  27,  p.  255 

19.  Upon  the  marriage,  in  Ireland,  of  a 
domiciled  Englishman  with  the  daughter 
of  a  domiciled  Irishman,  funds  provided 
by  the  husband  and  by  the  father  of  the  lady 
were  settled  on  trusts  for  accumulation 
during  the  lives  of  the  husband  and  wife. 
Held,  that  the  trust  was  valid,  during  the 
life  of  the  husband,  as  to  the  whole  fund ; 
for,  so  far  as  it  was  a  settlement  by  the 
lady's  father,  it  was  an  Irish  settlement, 
and  not  affected  by  the  Tbellusson  Act ; 
and,  so  far  as  it  was  a  settlement  by  the 
husband,  the  accumulation  might,  under 
the  act,  lawfully  continue  at  least  during 
the  life  of  the  settlor.  Heywood  v.  Hey^ 
woods  vol.  29,  p.  9 

20.  Where,  after  an  absolute  pit  to  A,  B^ 
there  is  superadded  a  direction  to  accu- 
mulate, which  is  partially  void  under  the 
Thelliisson  Act  (89  k  40  Geo.  3,  c.  98), 
if.  6.  is  entitled  to  the  void  accumula- 
tions.    Combes  V.  Hughes. 

vol.  34,  p.  127 


ACKNOWLEDGMENT  OF  DEED. 

1.  The  acknowledgment  of  a  deed  by  a 
married  woman  under  the  "Act  for  the 
Abolition  of  Fines  and  Recoveries  "  (3  & 
4  fVUL  4,  c.  74)  may  be  made  after  the 
deed  is  enrolled,  and,  if  so  made,  will  be 
valid.  In  re  the  London  Dock  jfct,  Ex 
parte  Tavemer.  vol.  20,  p.  490 

2.  A  feme  covert,  tenant  in  tail,  executed 
a  disentailing  deed  on  the  12th  of  De- 
cember, 1842,  which  was  enrolled  on  the 
10th  of  June,  1843,  but  was  not  acknow- 
ledged by  her  until  the  17th  of  Septem- 
ber, 1846.  Held,  that  it  was  effectual  to 
bar  the  entail.    Ibid, 


ACKNOWLEDGMENT  OF  DEBT. 

1.  In  snswer  to  an  application  for  payment 
of  a  debt,  the  debtor  wrote :  "  1  hope  to 
be  at  H.  soon,  when  I  trust  everything 
will  be  arranged  with  W.  (the  creditor) 
apeeable  to  her  wishes."  Held,  a  suffi- 
cient promise  to  take  it  out  of  the  statute 
of  limitations.     Edmondt  v.  Goater, 

vol  15,  p.  415 


2.  A  mortgagee,  after  being  in  possession 
more  than  twenty  years  without  account 
or  acknowledgment,  wrote  to  the  plain- 
tiff's solicitor, — "  I  have  received  yours 
of  the  2nd  instant ;  I  do  not  see  the  use 
of  meeting  either  here  or  at  i/.,  unless 
some  one  is  ready  with  the  money  to  pay 
me  off"  Held,  that  tbia  was  a  sufficient 
acknowledgment  to  take  the  case  out  of 
the  statute  3  &  4  miU  4,  c.  27,  s.  28. 
Stan^fieid  v.  Hobton.  vol.  16,  p.  236 

3.  In  a  case  unaffected  by  Lord  Tenter- 
den's  Act,  the  words  "interest  on  this 
note  paid  up  to  the  13th  day  of  May, 
1825,"  indorsed  upon  a  promissory  note 
in  the  handwriting  of  a  person  who  was 
in  the  habit  of  transacting  business  for 
both  the  maker  and  payee  of  the  note, 
was  held  sufficient  to  take  the  note  out 
of  the  operation  of  the  statute.  Briggt 
▼.  fFilson.  vol.  17,  p.  330 

4.  When  the  owner  of  an  estate  contracts 
for  valuable  consideration  with  his  mort- 
gagees to  put  a  man  in  possession,  and 
directs  him  to  apply  the  rents  in  pay- 
ment of  the  interest  on  the  first  mort- 
gage, and  then  the  interest  on  the  second, 
the  mortgagor  cannot  afterwards  urge, 
that  the  statute  of  limitations  excludes 
the  second  mortgagee  because  the  rents 
were  no  more  than  sufficient  to  pay  the 
first,  and  the  second  mortgagee  bad  for 
more  than  twenty  years  received  nothing. 
Knight  V.  Bowyer.  vol.  23,  p.  609 

5.  Payments  made  by  a  receiver  in  a  suit, 
but  which  were  not  authorized  by  the 
order  appointing  him,  held  not  to  take 
the  case  out  of  the  statute  of  limitations. 
Wmiey  V.  Lowe.  vol.  25,  p.  421 

6.  On  the  death  of  a  mortgagor  in  1833, 
his  widow  (who  was  entitled  to  dower) 
took  possession  of  the  mortgaged  estate, 
with  the  consent  of  the  co-heirs,  and  she 
paid  interest  on  the  mortgage.  In  1858, 
the  mortgagee  instituted  a  suit  to  realize 
his  mortgage,  in  which  it  did  not  appear 
that  any  interest  had  been  paid  by  one  of 
the  co-heirs  during  the  interval.  Held, 
that  the  payment  of  the  interest  by  the 
widow  prevented  the  statute  running,  for 
either  such  co-heir  was  himself  barred, 
or  the  payment  of  interest  had  been  made 
on  his  behalf.     Amee  v.  Mannering, 

vol.  26,  p.  585 

7.  A  mere  letter  of  licence  by  a  creditor  to 
his  debtor  does  not  suspend  the  operation 
of  the  Statute  of  Limitations.  Fuller  v. 
Redman.  vol  26,  p.  614 

8.  An  acknowledgment  to  take  a  case  out 
of  the  Statute  of  Limitations  must  be 
made  to  the  creditor ;  and,  temble,  that 
one  to  his  agent  is  sufficient,     ibid. 

9.  In  a  letter  from  the  drawer  to  the  holder 
of  a  bill  of  exchange,  he  said,  '*  If  in 
funds,  I  would  immediately  pay  the 
money  and  take  the  bill  out  of  your 
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hands."  Held,  that  this  was  insaflBcient 
to  take  the  case  out  of  the  Statute  of  Li- 
mitatioDS.     Riehardton  ▼.  Barry, 

Tol.  29,  p.  22 

10.  Where  a  testator  charges  his  real  estate 
with  the  payment  of  his  dehts,  a  payment 
by  the  dedsee  of  one  estate,  which  pre- 
vents the  operation  of  the  statute  of  li- 
mitations, does  not  affect  the  devisee  of 
another  estate.     Dickin9on  ▼.  TeasdaU, 

vol.  31,  p.  £11 

11.  After  an  administration  decree,  an  ex- 
ecutor has  no  right,  as  against  the  parties 
interested  in  the  estate,  to  give  an  ac- 
knowledgment to  take  a  debt  barred  by 
the  statute  of  limitation  out  of  its  opera- 
tion.   PkiUipt  ir.  BeaL    (No.  2.) 

vol.  82,  p.  26 

12.  A  devise  of  real  estate  subject  and 
charged  with  legacies  does  not  create  an 
express  trust  in  favour  of  the  legatees, 
and  therefore  such  legacies  are  barred  by 
the  8  &  4  mil.  4,  c.  27,  after  twenty 
years,  unless  there  has  been  some  pay- 
ment  or  signed  acknowledgment.  Proud 
V.  Proud.  vol.  82,  p.  284 

18.  A  debtor  wrote  to  his  creditor,  "  I  will 
pay  vou  as  soon  as  I  get  it  in  my  power." 
Held,  that  the  statute  of  limitations  did 
not  commence  running  until  the  debtor 
became  of  ability  to  pay.  Hammond  v. 
Smith.  vol.  82,  p.  452. 


ACQUIESCENCE. 
.  [See  Delay,  Waiver.] 

ACT  OF  BANKRUPTCY. 

In  March,  a  trader  assigned  all  his  goods, 
&c.  to  J.  B.t  to  secure  a  composition  to 
his  creditori,  and  A.  B.  became  liable 
for  the  payment.  The  wife  of  the  trader 
became  surety  to  A.  B.  in  respect  to  her 
separate  estate.  In  November,  the  trader 
was  made  bankrupt,  and  A,  B,  entered 
into  an  arrangement  by  which  he  gave 
up  the  goods  to  the  assignee.  Held, 
that  A.  B.*B  assignment  was  an  act  of 
bankruptcy,  and  that  the  wife's  separate 
estate  as  surety  was  not  released.  Hard- 
wick  V.  Wright,  vol.  35,  p.  183 

ACT  OF  PARLIAMENT. 

1.  In  a  railway  company  there  were  two 
classes  of  shareholders.  A  general  meet- 
ing authorized  the  directors  to  apply  to 
parliament  for  an  act  which  would  very 
materially  alter  the  existing  rights  and 
interest  of  the  two  classes  inter  se.  Held, 
that  such  an  application  was  not  a  breach 
of  trust  or  duty,  and  that  to  hold  other- 
wise would  be  applying  too  strictly  to  a 
Railway  Company  the  principles  admitted 


to  be  applicable  to  private  partBenhtps 
resting  oo  private  contracts  ancomiected 
with  public  duties  and  interests,  and 
capable  of  disscJution.  Stevene  v.  The 
South  Dewn  Bailwap  Company. 

vol.  13,  p.  43 
2.  Upon  the  application  of  a  shareholder 
for  an  injunction  to  restrain  the  com- 
pany from  applying  to  parliament  for  an 
act  altering  the  constitution  of  the  com- 
pany, the  court  refused  to  restrain  the 
application  to  parliament  or  the  use  of 
the  corporate  seal  for  that  purpose,  but 
restrained  the  application  of  the  funds 
and  moneys  of  the  company  towards  the 
payment  of  the  costs.    /M. 


ACTION  AT  LAW. 
[See  Issue  at  Law.] 

1.  A  motion  being  made  for  an  injunction, 
it  stood  over  with  liberty  to  the  Plain- 
tiff to  bring  an  action  to  establish  his 
right.  The  Plaintiff  neglecting  to  pro- 
ceed therein,  the  motion  was  refused 
with  costs.    Perry  v.  TruefUt. 

voL  6,  p.  418 

2.  Distinction  between  directing  an  issue 
and  giving  liberty  to  bring  an  action  at 
law  to  try  a  legal  right.  I n  the  former  case, 
application  for  a  new  trial  must  be  made 
in  this  Court,  when  all  the  proceedings 
at  law  will  be  examined ;  but  m  the  latter, 
application  for  a  new  trial  must  be  made 
to  the  Court  of  law,  and  this  Court  will 
look  merely  to  the  result  of  the  action. 
Hope  V.  Hope.  Smith  v.  The  Barl  ofEf- 
fingham,  vol.  10,  pp.  581,  589 


ADDITIONAL  LEGACIES. 
[See  Reference  (Gift  by).] 

ADEMPTION. 

[See  Leqacies  (Ademption),  Satis- 
faction.] 

1.  A  testator  bequeathed  "  the  principal 
sum*'  secured  to  him  by  a  mortgage  in 
fee.  It  was  afterwards  voluntarily  paid 
off  in  the  testator's  lifetime.  Held,  that 
the  legacy  was  adeemed.  Phillips  v. 
Turner.  vol.  17,  p.  IW 

2.  A  testator  bequeathed  leaseholds,  sub- 
ject to  the  payment  thereout  of  an  an- 
nul tv  to  A,  B.  He  afterwards  nsngncd 
the  leaseholds  on  other  trusts,  and  re- 
served a  power  to  appoint  a  like  annuity 
to  A.  B,  Subsequently,  he  confirmed 
his  will,  but  he  did  not,  in  terms,  execute 
his  power.  Held,  that  the  annuity  failed. 
Cooper  V.  ManielL    (No.  1.) 

vol.  22,  p.  228 
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ACCOUNT. 

[See  DfscoTBRY,  Mortgagor  and  Mort- 
gagee (Accounts),  Partnership  (Ac- 
counts).] 

1.  It  is  not  Decenary  for  a  PlaiDtiiF  in  a 
bill  for  an  account,  to  submit  to  account 
hijinelf;  a  demurrer  on  the  ground  of 
the  omission  of  such  a  submission  was 
therefore  ovenuled.    Clarke  ▼.  Tipping. 

vol.  4,  p.  588 

2.  The  Court  refused  to  open  accounts, 
though  of  a  general  and  summary  na- 
ture, not  containing  the  items,  whicn  had 
been  rendered  by  a  surviving  partner  to 
the  repesentatives  of  a  deceased  partner, 
sod  had  remained  unquestioned  for 
twenty-two  years,  but  it  decreed  an  ac- 
count limited  to  the  subsequent  receipts 
of  the  surviving  partner  which  it  was  ad- 
mitted had  taken  place.    SeoU  v.  Hihe, 

vol.  5,  p.  215 
S.  Where  a  bill  for  an  account  which  relies 
on  certain  items  as  the  ground  for  trans- 
ferring the  matter  from  the  jurisdiction 
of  a  court  of  law  to  that  of  equity,  also 
contains  a  general  vague  charge  of  there 
being  voluminous  and  intricate  accounts 
between  the  parties ;  then,  if  the  Plaintiff 
fails  in  supporting  his  equity  upon  the 
particular  items,  he  cannot  maintain  the 
bill  against  a  demurrer  upon  the  latter 
vague  chaiges.     Detrthez  v.  Clemens, 

vol.  6,  p.  165 
Padwiek  v.  Hurat.  vol.  16,  p.  575 

4.  A  husband  carried  on  the  business  of  a 
victualler  with  stock,  &c.  which  formed 
the  separate  estate  of  the  wife ;  in  carry- 
ing on  the  business  he  disposed  of  the 
consumable  stock,  and  substituted  similar 
articles,  and  at  a  subsequent  period  he 
sold  the  stock  and  business.  By  the  de- 
cree an  account  was  directed  against  the 
husband  of  the  stock  comprised  in  the 
setdement  and  sold.  Held,  that  the 
Master  properly  included  the  substituted 
stock  in  the  account.    England  v.  Downs, 

vol.  6,  p.  269 

5.  In  charity  informations,  the  account  is 
sometimes  carried  back  to  the  date  of  the 
report  of  the  charity  commissioners,  some- 
times it  is  directed  from  the  filing  the 
information,  and  sometimes  from  the  de* 
cree,  according  to  the  circumstances  of 
each  case.  The  Jitomey-General  v.  The 
Drapers*  Company,  vol  6,  p.  382 

6.  Partnership  accounts  having  been  di- 
rected to  be  taken  by  the  Master,  in  a 
case  in  which  some  of  the  books  had 
been  lost,  the  Court  directed  the  Master, 
if  it  should  appear  in  taking  the  account 
that  any  necessary  books,  £c.  should  be 
wanting,  to  report  the  same  specially; 
and  whether,  in  consequence  of  the  want 
o/snch  books,  he  was  unable  to  proceed 
satisfactorily  in  taking  the  accounts. 
Millar  v.  Craig.  vol.  6,  p.  433 

See  Turner  v.  Coney.       vol.  5,  p.  515 


7.  DifBculty  in  making  a  decree  against 
parties,  depending  on  the  result  of  ac- 
counts, which  could  not  be  satisfactorily 
taken,  in  consequence  of  the  loss  of  the 
books  of  account.    Rowley  v.  Adams, 

vol.  7,  p.  395 

8.  A  testator  gave  large  legacies  out  of 
his  '*  surplus  capitaL"  By  the  decree 
special  accounts  and  inquiries  were  di- 
rected ;  but  the  Master  was  unable  to 
take  the  accounts,  by  reason  of  the  non- 

Eroduction  of  the  books.  He  found, 
owever,  on  the  imperfect  evidence 
before  him,  large  sums  aue  to  the  testator, 
and  large  partnership  assets,  which,  how- 
ever varied  in  each  of  his  three  reports : 
he  also  found  that  the  executors  might, 
with  due  diligence,  &c.,  have  possessed 
themselves,  out  of  the  partnership  pro- 
perty, of  sufficient  to  pay  the  two  legacies. 
The  Court,  however,  was  of  opinion,  that 
there  was  no  reason  for  thinking  that  the 
testator's  surplus  capital  could,  if  at  all, 
have  been  realized  without  putting  an 
end  to  the  business,  which  the  executors, 
under  the  circumstances,  were  not  bound 
to  do ;  that  though  the  executors  had  not 
fully  or  properly  performed  their  duty, 
still  it  was  more  a  matter  of  coi^ecture 
than  of  proof  what  the  assets  and  lia- 
bilities  were :  that  the  results  were  not 
accurate  or  approaching  to  accuracy, 
and  that  it  had  not  been  satisfactorily 
made  out,  either  that  there  were  partner, 
ship  assets,  out  of  which  the  legacies 
could  have  been  recovered  or  secured, 
nor  that  the  assets  were  such  as  to  make 
it  impracticable  for  the  executors  to  ob- 
tain payment  of  the  legacies.  The  Court, 
in  this  state  of  things,  declined  to  charge 
the  executors.  Ibid, 

9.  A  builder  entered  into  a  contract  to 
build  an  union  workhouse  on  certain 
specified  terms,  but  became  bankrupt 
before  it  was  completed,  and  it  was 
finished  by  the  guardians.  A  bill  by 
the  assignees  to  have  an  account  taken 
of  what  had  been  done  was  dismissed 
with  costs,  on  the  ground  that  it  was  not 
a  proper  subject  for  a  suit  in  equity. 
Ambrose  v.  Dunmow  Union*   vol.  9,  p.  508 

10.  Under  a  decree  to  lake  an  account  of 
the  testator's  debts,  and  to  compute  in- 
terest on  such  of  his  debts  as  carried  in- 
terest, the  Master  has  not  jurisdiction  to 
allow  a  compensation  to  a  party  for  un- 
liquidated damages  on  a  breach  of  cove- 
nant; but,  upon  an  application  to  the 
Court,  proper  directions  will  be  given 
for  the  investigation  of  such  a  claim. 
Cox  V.  King,  vol.  9,  p.  530 

11.  A  person  died  intestate.  His  brother 
took  out  administration,  and  placed  him- 
self in  loco  parentis  to  the  intestate's 
children.  One  of  them  attained  twenty- 
one  in  September,  1823,  and,  in  May^ 
1825,  came  to  a  settlement  of  account 
with  the  administrator,  which  he  signed 


48 


GENERAL  INDEX. 


the  sale  of  the  real  estate  proves  insuffi- 
cient for  payment  of  the  debts.  Sirai- 
ford  V.  Rttton,  vol.  10,  p.  25 

11.  ji.f  as  surety  to  a  firm,  signed  a  joint 
and  several  bUl  of  exchange,  on  the  faith 
that  B.  would  join  as  co-surety.  B,  never 
signed  it,  but  jt.  was  afterwards  compelled 
to  pay  it,  by  proceedings  at  law,  at  the 
suit  of  an  indorsee.  One  of  the  firm 
died.  Held,  that  the  firm  were  not  en- 
titled to  avail  themselves  of  the  bill,  and 
were  liable  to  repa^  the  amount  of  the 
costs  of  the  proceedings  both  at  law  and 
equity;  and  that  the  claim  of  A.  was 
sufficient  to  support  a  creditors'  suit  for 
the  administration  of  the  estate  of  the 
deceased  partner.    Rice  v.  Gordon, 

vol.  11,  p.  265 

12.  A  creditors'  suit  was  instituted  in  1803, 
and  in  1806,  the  usual  decree  was  made, 
and  a  sum  was  paid  into  Court.  The 
suit  became  defective  in  1807|  by  the 
death  of  the  personal  representatives  of 
the  debtor,  and  the  decree  was  not  pro- 
secuted. In  1868,  the  representatives  of 
the  Plaintiff,  having  revived  the  suit 
against  the  administrator  de  bonit  non  of 
the  debtor,  petitioned  for  payment  of  his 
debt  out  of  the  money  in  Court.  The 
Court  gave  leave  to  prosecute  the  decree 
as  to  the  debts.  Fortter  v.  JIPKenzie, 
Forster  v.  Menziet,  vol.  17,  p*  414 

18.  After  decree  in  a  creditors'  suit  the 
Plaintiff  died,  leaving  no  personal  repre- 
sentative. The  Court  refused  to  allow 
the  suit  to  proceed  upon  the  motion  of 
the  accounting  parties,  but  offered  to  do 
so  if  a  creditor  applied.  Johnson  v.  Ham- 
mertley.  vol.  24,  p.  498 

14.  The  only  remaining  assets  of  a  testator 
consisted  of  a  devised  real  estate,  which 
was  liable  to  his  bond  for  securing  an 
annuity.  Before  the  annuity  had  fallen 
into  arrear,  the  annuitant  instituted  a  suit 
for  administration,  and  for  an  injunction 
and  receiver.  Th e  Court  merely  declared 
the  Plaintiff^s  annuity  a  charge  on  the 
real  estate,  but  ordered  the  Plaintiff  to 
pay  the  Defendant's  costs  of  suiL  NoT" 
man  v.  Johnton,  vol.  29,  p.  77 

15.  A  testator  gave  his  real  and  personal 
estate  to  trustees,  in  trust  to  convert  his 
personal  estate  (except  his  leaseholds), 
and  out  of  the  produce  *'  to  appropriate 
a  sufficient  portion"  to  pay  an  annuity 
which  he  had  agreed  to  pay  on  the  mar- 
riage of  his  daughter.  He  gave  his  trus- 
tees a  discretionary  power  to  sell  his  real 
and  leasehold  estates,  and  they  were  to 
bold  the  produce  in  the  manner  directed 
concerning  the  money  arising  from  his 
residuary  personal  estate.  The  debts 
exhausted  the  personal  estate,  but  the 
realty  and  leaseholds  were  sufficient  to 
pay  the  annuity.  A  bill  having  been 
filed,  before  the  annuity  was  in  arrear,  to 
have  a  fund  set  apart  to  secure  it :   Held, 


that  the  trustees  were  not  bound  to  sell, 
and  the  Court  only  made  a  declaration 
that  the  annuity  constituted  a  charge  on 
the  whole  estate,  and  made  the  Plaintiffs 
pay  the  costs  up  to  the  hearing.  Burrell 
V.  Delevante.  vol.  80,  p.  550 

16.  A  testator  directed  his  debts  to  be  paid 
out  of  his  personal  estate,  and,  in  a  sub- 
sequent clause,  out  of  a  mixed  fund  com- 
posed of  realty  and  personalty.  Held, 
on  the  context,  that  the  latter  direction 
prevailed.    Hopkinton  v.  EUiM, 

vol.  10.  p.  169 

17.  Mode  of  distributing  a  deficient  esute, 
where  there  were  life  annuities  and  gross 
sums  charged  thereon.    Heath  v.  Iilugent, 

vol.  29,  p.  226 

18.  A  bill  was  filed  by  a  creditor,  claiming 
in  respect  of  an  admitted  breach  of  trust, 
against  B.  and  the  representatives  of  S^ 
deceased ;  and  it  prayed  that  the  accounts 
might  be  taken,  and  the  real  estate  of  S. 
sold  and  applied  in  paying  the  amount 
due  to  the  Plaintiff,  and  the  other  debts. 
A  sum  of  money  was  paid  into  Court  in 
this  suit,  and  a  decree  was  made  against 
the  assets  of  S,  only,  and  accounts  and 
inquiries  were  directed.  A  creditors' 
suit  was  subsequently  instituted  against 
the  representatives  oiS.,  and  the  common 
decree  made.  The  Plaintiffs  in  the  first 
suit  claimed  the  fund  in  Court,  in  priority 
of  the  creditors  in  the  second.  Held, 
however,  that  after  payment  of  the  costs 
of  the  first  suit,  it  ought  to  be  applied,  in 
a  due  course  of  administration,  towards 
payment  of  all  the  creditors  of  &  Smith 
V.  Bireh,  vol.  3,  p.  10 

19.  An  estate  was  administered  under  the 
Court,  and  all  claims  being  provided  for, 
the  devisee  was  let  into  possession.  A 
further  claim  was  afterwards  made  against 
the  estate.  Held,  that  the  trustees  of 
the  will  were  not  justified,  of  their  own 
authority,  in  taking  possession  to  pro- 
vide for  it     Underwood  v.  Haiion. 

vol.  5,  p.  Z6 

20.  Where  the  Court  administers  the  assets, 
the  trustees  are  protected  against  sll 
claims  on  the  testator's  estate,  but  lega- 
tees still  remain  liable  in  respect  of  their 
beneficial  interest.    Ibid, 

21.  Under  a  decree  in  an  administration 
suit,  certain  parties  only  were  allowed  to 
attend  before  the  master.  The  master 
approved  of  some  suits  being  instituted 
by  the  receiver,  who  was  to  be  indem- 
nified out  of  the  estate.  The  funds  ap- 
pearing by  affidavit  to  be  "  abundantly 
ample,"  the  Court  ordered  the  institution 
of  the  suits,  and  the  payment  of  costs  out 
of  the  fund  standing  to  the  general  credit 
of  the  cause,  upon  service  on  those  only 
whom  the  master  had  authorized  to  attend 
him  on  the  reference.    Lockhari  v.  Hardy, 

vol.  6,  p.  267 

22.  After  an  estate  has  been  fully  adminis- 
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fied  with  the  eTidence  of  it«  deitruetion, 
directed  the  ieaue  of  a  Dew  cheque,  od  the 
groBDd  that  the  other  cheque,  bein^  more 
than  a  year  old,  would  not  be  paid  if 
presented.    Taylor  y.  Serhetu, 

vol.  1,  p.  571 

S.  Where  a  matter  ia  pressing,  the  account- 
ant-general will  grant  his  direction  to  pay 
money  into  the  Bank  itutanter.  Foley  v. 
Swriih.  vol.  13.  p.  118 

S.  Prospective  order  for  payment  by  the 
aoeountant-general  to  the  tenant  for  life 
of  the  income  of  funds  hereafter  to  be 
paid  into  Court,  to  the  lame  account.  In 
n  CkamberUdn,  yol.  22,  p.  286 

4.  Accountant-general  ordered  to  pay  the 
income  of  a  fund  in  Court  to  the  vicar  of 
&  for  the  time  being.    In  re  Pearee, 

voL  24,  p.  491 


ACCRUER. 

[ACROSS Remainders,  Rbfkrential 

Trusts.] 

1.  Accruing  share  held  to  go  over  with  the 
original  share  by  force  of  the  words  "  part 
share  and  interest."  A  testator  gave  his 
estate  to  one  for  life,  with  remainder  to 
her  children  equally,  with  a  gift  over  (in 
case  of  the  death  of  any  child  in  the  life 
of  the  tenant  for  life),  of  the  "part  and 
parts,  share  and  shares  and  interest"  of 
such  child  to  his  issue.  Held,  that  the 
gift  over  comprised  the  accrued  as  well 
as  the  original  share.  Douglas  v.  Andrews, 

vol.  14,  p.  847 

2.  The  general  rule  is,  that  where  a  fund 
is  given  to  a  class  of  persons,  with  a  di- 
rection that  on  the  death  of  any  of  them 
their  "  shares"  are  to  go  over,  the  origi- 
nal and  not  the  accruing  shares  will  go 
over.  But  a  testator  may  express  a  con- 
trary intention  thus: — ^where  he  shews 
an  intention  to  keep  the  fund  ''aggre^ 
gate  "  and  unseverea,  the  rule  does  not 
apply.     Ibid. 

3.  Bequest  to  four  equally,  "  and  as  each 
dies,  his  or  her  part  shall  be  equally 
divided  amongst  the  others  that's  living." 
Held,  that  the  accrued  shares  did  not  go 
over.     Goodwin  v.  Finlayson, 

vol.  26,  p.  65 

4.  Tlie  word  "  share  "  alone,  when  there  is 
no  gift  over  of  the  whole  fUnd,  in  case  of 
the  failure  of  all  the  members  of  the  class, 
is  not  sufficient  to  carry  over  an  accrued 
share.    Eeans  v.  Evans,      vol.  26,  p.  81 

5.  ** Shares"  directed  to  go  over.  Held,  to 
include  accrued  shares,  from  the  circum« 
stance  of  there  being,  in  the  will,  an  in- 
tention, plainly  shewn,  of  keeping  the 
estate  together,  so  as  to  go  over  ulti- 
mately in  one  aggregate  mass.  Button 
V.  Crowdy.  Tol.  83,  p.  272 


6.  A  testator  gave  his  estate  to  his  wife  and 
his  four  children  in  equal  proportions; 
but  his  wife  was  to  have  "  her  propor- 
tionate part"  for  her  life,  and  it  was 
given  afterwards  to  the  four  children. 
And  as  to  '*the  part  of  his  esUtes," 
thereinbefore  given  to  his  daughter,  she 
was  to  have  it  for  life,  with  remainder  to 
her  children.  Held,  that  the  *'  part "  of 
the  daughter  included  her  share  in  the 
part  given  to  the  wife  for  life ;  and  that, 
therefore,  she  was  only  entitled  to  a  life 
interest  in  it.     Watson  v.  Pryce. 

vol.  84,  p.  71 


ACCUMULATION. 

1.  The  Thellusson  Act  (39  k  40  Geo.  8,  c. 
98),  which  permits  accumulation  during 
a  minority  does  not  permit  it  between 
the  death  of  the  testator  and  the  com- 
mencement of  the  minority.  El&s  v. 
Magweli.  vol.  8,  p.  687 

2.  The  Thellusson  Act  does  not  permit  ac- 
cumulation in  favour  of  any  person  who 
would  not,  for  the  time  being,  if  of  full 
age,  be  entitled  to  the  annual  produce  of 
the  fund.    Ibid, 

8.  A  testator  directed  the  accumulation  of 
the  whole  of  his  personal  estate  for  the 
benefit  of  his  grandchildren ;  and  he  gave 
to  his  wife  "  any  thing  which  he  might 
not  have  sufficiently  disposed  of."  Held, 
that  the  accumulations  of  the  fund,  which 
were  void  under  the  Thellusson  Act,  be- 
longed to  the  widow,  notwithstanding 
that  the  grandchildren  took  vested  in- 
terests.   Ibid, 

4.  A  testator  bequeathed  leaseholds  in 
Church  Street,  having  sixty  years  unex- 
pired, and  as  to  which  there  was  no  obli- 
gation  on  the  part  of  the  lessor  to  renew, 
to  A,  for  life,  with  remainder  to  the 
children  she  should  leave,  and  in  default 
to  B.  He  bequeathed  to  trustees  other 
leaseholds,  upon  trust  to  accumulate  the 
rents,  until  the  leases  of  the  Church  Street 
property  **  should  become  nearly  ex- 
pired ;>'  and  then  to  apply  such  part 
thereof  as  should  be  necessary  in  the  re- 
newal of  the  Church  Street  property,  "  for 
the  benefit  of  the  respective  persons  to 
whom  he  had  before,  by  his  will,  given 
the  same;"  and  the  residue,  after  an- 
swering the  purpose  aforesaid,  he  gave  to 
his  residuary  legatees.  The  testator  died 
before  the  Thellusson  Act  came  into  ope- 
ration. Held,  that  the  truat  for  accumu- 
lation and  renewal  was  void  for  remote- 
ness and  uncertainty.    Curtis  v.  Lukin, 

vol.  6,  p.  147 

6.  Trustees  were  to  accumulate  a  reaidue 
ibr  a  class  of  children,  after  maintaining 
them.  Held,  on  the  context,  that  after 
one  attained  his  age  and  received  his 


50 


GENERAL  INDEX. 


4,771    dollars.     Farquhar  v.   The  East 
India  Company.  vol.  8,  p.  260 

2.  The  Court  will  not  determine  a  question 
between  two  parties,  on  admission  offsets 
on  which  they  reserve  to  themselves  the 
right  of  afterwards  adducing  evidence. 
Sidebolkam  v.  Barrington,     voL  8,  p.  524 

3.  Little  reliance  is  to  be  placed  on  one 
unsupported  witness  testifying  to  an  oral 
admission  by  the  Defendant  of  the  Plain- 
tiff's case.     Oreenslade  v.  Dart. 

vol.  20,  p.  284 

4.  A  trustee,  having  power  to  vary  trust 
funds,  admitted  he  had  sold  out  trust 
funds,  but  did  not  shew  how  the  produce 
had  been  invested.  Held,  on  such  an 
admission,  that  he  was  liable  to  make 
good  the  fund,    ^feyer  v.  Montriou. 

vol.  5,  p.  146 

5.  Assignment  of  all  and  every  the  household 
goods,  Sec,  the  particulars  whereof  were 
stated  to  be  more  fully  set  forth  in  an 
inventory  signed  by  the  grantor,  and 
annexed  thereto.  There  was  no  such  in- 
ventory. Held,  nevertheless,  that  the 
assignment  was  effectual ;  it  appearing 
from  the  answer  of  the  party  resisting  its 
validity,  that  the  particulars  could  be 
ascertained.    EngUmd  v.  Down*. 

vol.  2,  p.  522 


ADMISSION  OF  ASSETS. 

1.  Executors  paid  some  interest  on  a 
legacy,  and  about  nine  years  after  the 
tesutor's  death,  passed  their  accounts  at 
the  legacy  duty  office,  shewing  a  con- 
siderable residue.  Held,  that  the  legatee 
was  entitled  to  an  immediate  decree  for 
payment  of  the  legacy,  without  first 
taking  the  accounts  of  the  testator's 
estate.     Whitth  v.  Henmng. 

vol.  2,  p.  396 

2.  Payment  of  interest  by  an  executor, 
commencing  six  years  after  the  testator's 
death,  and  continuing  seven  years.  Held 
to  be  such  an  admission  of  assets  as  to 
make  the  executor  personally  liable. 
Attorney' General  v.  Chapman. 

vol.  3,  p.  2SS 

3.  The  Court,  on  further  directions,  refused 
to  hold,  that  by  payment  of  interest  the 
executors  had  admitted  assets,  such  a 
conclusion  being  wholly  at  Tariance  with 
all  that  had  been  previously  done  in  the 
suit.    Rowley  v.  Adamt*      vol.  7,  p.  396 

4.  Upon  an  application  to  be  relieved  from  a 
decree  containing  an  admission  of  assets. 
Held,  that  whether  fraud  or  mistake  had 
been  committed,  yet  that  under  the  cir- 
cumstances of  the  case,  justice  could  not 
be  done  upon  a  mere  rehearing  of  the 
cause.     Davenport  v.  Stqford. 

vol.  8,  p.  603 

6.  Annuities  given  by  a  will  were  regularly 

paid  by  the  executors  for  six  years»  and 


irregular  payments  on  account,  were 
made  by  them  for  the  next  four  years. 
Semble,  that  this  of  iteelf  would  be  an  ad- 
mission of  assets.     Payne  v.  Little. 

voL  22,  p.  69 

6.  This  Court  does  not  bind  executors  by  an 
admission  of  assets,  if  new  claims  on  the 
estate  afterwards  arise.    Ibid. 

7.  Payments  to  legatees,  made  under  a  de- 
cree in  a  legatees'  suit,  cannot  be  allowed, 
as  against  creditors,  if  made  without 
having  the  accounts  taken,  and  therefore 
as  upon  an  admission  of  assets.  The 
Offidat  Managers  qf  the  Newcastle,  S^. 
Banking  Company  v.  Hymert. 

vol.  22,  p.  367 

8.  Distinction  between  a  decree  to  admi- 
nister the  estate  of  A.  B.  and  a  decree 
directing  his  leg«l  personal  representa- 
tive either  to  admit  asseu  or  to  account. 

George  v.  George.    (No.  1.) 

voLS8,p.350 


ADULTERINE  BASTARDY. 

1.  Observations  as  to  the  nature  and  extent 
of  proof  necessary  to  establish  a  case  of 
adulterine  bastardy,  and  as  to  what  kind 
of  evidence  is  admissible  in  such  cases. 
Hargrawe  v.  Hargrem.  vol.  9,  p.  652 

2.  A  child  bom  of  a  married  woman  is,  in 
the  first  instance,  presumed  to  be  legiti- 
mate. The  presumption  thus  established 
by  law,  is  not  to  rebutted  by  circumstances 
which  only  create  doubt  and  suspicion, 
but  it  may  be  wholly  removed  by  shewing 
that  the  husband  was,  1.  Incompetent 
2.  Entirely  absent,  so  as  to  have  no  in- 
tercourse or  communication  of  any  kind 
with  the  mother.  3.  Entirely  absent  at 
the  period  during  which  the  child  must, 
in  the  course  of  nature,  have  been  begot- 
ten. 4.  Only  present  under  circum- 
stances as  afford  clear  and  satisfactory 
proof  that  there  was  no  sexual  inter- 
course. Such  evidence  as  this  puts  an 
end  to  the  question  and  establishes  the 
illegitimacy  of  the  child  of  a  married 
woman.    Ibid. 

3.  It  is,  however,  very  difficult  to  conclude 
against  the  legitimacy,  in  cases  where 
there  is  no  disability  and  where  some 
society  or  communication  is  continued 
between  husband  and  wife  during  the 
time  in  question,  so  as  to  have  afforded 
opportunities  of  sexual  intercoune;  and 
in  cases  where  sach  opportunities  have 
occuired,  and  in  which  any  one  of  two  or 
more  men  may  have  been  the  father, 
whatever  probabilities  may  exist,  no  evi- 
dence can  be  admitted  to  shew  that  any 
man*  other  than  the  husband,  may  have 
been,  or  probably  was,  the  lather  of  the 
wife's  child.  Throughout  the  investiga- 
tion the  presumption  in  favour  of  ^e 
legitimacy  is  to  have  its  weight  and  to- 


GENERAL  INDEX. 


51 


floenee,  and  the  evidence  againit  it  ought 
to  be  strong,  distinct,  satisfactory,  and 
eooclusiTe.    Uargravt  y.  Hargrove, 

V(9.  9,  p.  552 
4.  The  child  of  a  married  woman  held  to 
be  illegitimate,  on  proof  of  non-access  of 
the  husband,  and  of  conduct  and  admis- 
sions of  the  wife  and  her  paramour.  R$ 
Smeiay,  vol.  17»  p.  523 


ADVANCEMENT. 

[Sn  Ademption,  Advancement  in  Life, 
HoTCHpoTy  Maintenance,  Pubchase 

BT  FaTBEB  in  name  OF  SON.] 


ADVANCEMENT  IN  LIFE. 

ISee  Maintenance.] 

A  power  of  advancement  for  putting  or 
j^acing  the  issue  of  the  marriage  "  to  any 
profession,  trade,  or  business,  or  for  their 
sdvancement  in  life."  Held,  to  authorize 
the  pajHnent  of  part  of  the  trust  funds  to 
a  daughter  on  ner  marriage.  Lhyd  v. 
C§eker,  voL  27,  645 


ADVERSE  POSSESSION. 

1.  Trusteea,  with  the  consent  of  i#.  B,y  the 
tenant  for  life,  had  a  power  to  sell  the 
trust  estate,  and  invest  the  produce  in 
other  real  estate.  In  1810,  A,  B.,  with 
the  conenrrence  of  the  trustees,  sold  the 
estate  for  8,440/.,  and  received  the  pur- 
chase money.  About  the  same  time 
(but  whether  with  the  concurrence  of  the 
trustees  was  not  proved),  A,  B.  purchased 
another  estate  for  17.400/.  Of  the  8,440/., 
8,124/.  was  paid  by  A,  B.  in  part  payment 
for  the  second  estate ;  the  remainder  was 
paid  partly  out  of  ^.  B.'s  monies,  and 
partly  by  money  raised  by  a  mortgage  of 
the  estate.  Tlie  estate  was  conveyed  by 
if.  B.  in  fee.  No  acknowledgment  or 
declaration  of  trust  was  ever  made  by 
jt.  B.,  and  he  retained  possession  of  the 
estate  till  thirty  years  after,  when  he 
became  bankrupt.  The  Court,  against 
A.  B.'s  assignees,  presumed,  under  these 
circumstances,  that  the  purchase  had  been 
made  under  the  power  for  the  benefit  of 
the  trust,  and  held  that  there  had  been 
no  such  adverse  possession,  and  no  such 
acquiescence  on  the  part  of  the  trustees, 
ss  to  preclude  the  Court  making  a  decla- 
ration that  they  had  a  lien  on  the  estate 
to  the  extent  of  the  trust  monies  invested 
in  its  purchase.    Prke  t.  Blakewre. 

vol.  6,  p.  507 

2.  Where  property  is  under  lease,  adverse 
possession  runs  against  the  reversioner 
from  the  expiration  of  the  lease,  or  horn 


the  time  when  the  tenant  pays  rent  to 
one  claiming  wrongfully  to  be  entitled  in 
immediate  reversion.  Chadwiek  v.  Broads 
•"«•*  vol.  3,  p.  808 

3.  Tenant  for  life  paving  oflf  charge  on 
settled  estate,  he  taking  no  steps  for  more 
than  twen^  years  to  keep  it  alive,  the 
Statute  of  Limitations  held  not  to  spply. 
Burrell  v.  The  Earl  of  Egremont, 

vol.  7,  p.  205 

4.  Though  under  the  8  &  4  Will.  4,  c.  27, 
s.  84,  the  right  is  extinguished  at  the  end 
of  twenty  years,  still  adverse  possession 
by  a  succession  of  independent  trespas* 
sers,  for  a  period  ezceedmg  twenty  years, 
confers  no  right  on  any  one  of  them  who 
has  not  himself  had  twenty  years  unin- 
terrupted possession,  except  as  furnishing 
a  defence  to  a  trespasser  in  possession 
against  an  action  by  the  rightful  owner. 
IHxim  V.  Qayifw^  Flmker  v.  Gordon. 

vol.  17,  p.  421 

5.  After  both  the  trustee  and  ctttui  que 
trutt  had  been  out  of  possession  more 
than  twenty  years  an  ejectment  was 
brought  by  A.  6.,  the  heir  of  the  tres- 
passer, in  the  name  of  the  trustee,  and  he 
obtained  judgment.  The  trustee,  who, 
disclaiming  all  personal  interest,  then 
instituted  a  suit,  seeking  to  have  the 
rights  declared  as  between  the  rightful 
owner  and  the  heir  of  the  trespasser,  and 
the  Court,  by  its  roceivtr,  took  possession. 
A,  B.  afterwards  instituted  a  suit  against 
the  trustee  and  the  rightful  owner  to  re- 
cover the  property.  Held,  that  the  Court 
being  in  fotseetien,  the  Statute  of  Limi. 
tations  had  conferred  no  right,  and  did 
not  apply.    Ibid. 

6.  A,  wrongfully  entered  and  died  intestate : 
his  widow  entered.  Held,  that  the  pos- 
session of  the  widow  was  not  a  continu- 
ance of  that  of  her  husband,  it  not  being 
shewn  that  she  was  entitled  to  dower, 
and  such  a  rivht  not  entitling  her  to  enter 
into  the  whole  estate.    Ibid. 

7.  A.*B  furniture  was  seized  under  an  exe- 
cution by  the  sheriff,  who  assigned  it  to 
the  judgment  creditor.  A.*b  friends 
afterwards  purchased  it  from  the  judg- 
ment creditor,  and  the  sheriff's  officer 
then  retired  and  left  the  goods  in  A,'s 
possession,  who  remained  in  undisturbed 
enjoyment  for  more  than  six  years. 
After  his  death,  the  furniture  was  claimed 
by  his  friends  who  had  purchased  it,  and 
adversely  by  his  administratrix.  Held, 
that  the  rights  of  the  former  were  not 
barred  by  the  Statute  of  Limitations,  and 
that  as  A,**  possession  was  rightful,  the 
statute  could  only  apply  from  six  years 
from  a  conversion.    Edwards  v.  day. 

vol.  28,  p.  145 

8.  The  testator  held  2,000/.  belonging  to 
his  nephew,  on  which  for  eight  years  he 
paid  interest,  notwithstanding  the  nephew 
owed  him  1,000/.  on  his  promissory  note. 

E  2 
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Though  the  nephew  had  paid  no  interest 
on  the  note,  and  had  given  no  acknow- 
ledgment of  the  debt.  Held,  that  although 
the  remedy  for  recovering  the  1,000/.  was 
barred  by  the  Statute  of  Limitations, 
still  the  right  of  the  executors  to  set  it 
off  against  the  2,000/.  remained.  Gee  v. 
Liddell.    (No.  2.)  vol.  35,  p.  629 


ADVOWSON. 
ISee  Patronage.] 

1 .  A,,  seised  of  an  advowspn,  of  which  his 
son  JF.  J,  was  incumbent,  devised  it  to 
trustees  to  sell  on  his  son's  death  and 
divide  the  produce  between  his  own  nine 
children.  Held  by  the  Master  of  the 
Rolls,  and  afterwards  by  the  Lord  Chan, 
cellor  and  Lords  Justices,  that,  on  the 
death  of  W,  J.,  the  right  of  presentation 
which  then  accrued  and  could  not  be 
legally  sold,  passed  by  the  will,  and  did 
not  descend  to  the  heir.  Held  also,  by 
the  Master  of  the  Rolls,  that  the  Court 
had  authority  to  make  a  partition  of  an 
advowson,  and  would  follow  by  analogy 
the  rule  as  to  co-parceners,  and  give  the 
right  of  presentation  to  the  members  by 
seniority;  but  the  Lord  Chancellor  and 
Lord  Justice  Knight  Bruce  held,  that 
the  right  to  present  was  to  be  deter- 
mined between  the  children  by  lot. 
Johnttone  v.  Sober.  voL  22,  p.  562 

2.  A  testator  devised  his  advowson  to  trus- 
tees, to  sell  on  the  death  of  J.  and  di- 
vide the  produce  amongst  certain  persons. 
j1.  was  the  incumbent,  so  that  on  his 
death  no  sale  could  be  made  until  the 
vacancy  was  filled  up.  Held,  that  the 
Court  had  no  jurisdiction  to  authorize 
a  sale  in  the  lifetime  of  A.  on  the  ground 
that  it  would  be  beneficial  to  the  parties. 
Johnttone  v.  Baber,  vol.  8,  p.  233 

3.  J.p  by  will,  directed  trustees,  upon  the 
death  of  the  present  incumbent,  to  pre- 
sent A.  to  the  living  of  S.,  in  case  he 
should  take  orders ;  and  if  he  should  not, 
or  taking  orders  should  die  in  the  life- 
time of  B,,  then  to  present  £.,  in  case 
he  should  take  orders;  and  after  their 
several  deceases,  or  of  such  of  them  as 
should  take  orders  and  be  presented,  or 
in  the  event  of  neither  talcing  orders, 
she  devised  the  advowson  to  C.  in  fee. 
Held,  that  the  gifts  in  favour  of  A,  and 
B.  were  in  succession  and  not  alterna- 
tive, and  that  on  the  death  of  A.,  B. 
was  entitled  to  be  presented.  Hatch  v. 
Hatch,  vol.  20,  p.  105 

4.  A  testator  having  the  power  of  disposing 
of  an  advowson  (subject  to  the  existing 
incumbency  of  A,,  and  a  contingent  right 
of  Ji.  to  be  afterwards  presented)  devised 
"the  next  avoidance  thereof"  in  favour 
of  C.  Held,  that "  the  next ' '  meant,  the 
next  the  testator  had  power  to  dispose 


of,  viz.,  that  following  the  incumbency 
of^.andofJ?.     Haidi  y.  Haidi. 

voL  20^  p.  105 


AFFIDAVIT. 

[See  Affidavit  as  to  Documents,  Affi- 
davit OF  Service,  Evidence,  Exhibit,  . 
Office  Cofibs,  Swearing  Affidavits, 

Witness.] 

1.  Effect  of  affidavits  as  to  fiscts  on  beUrf 
only  is  to  put  the  opposite  party  to 
answer  them.    Busk  v.  Beethaau 

▼ol.  2,  p.  537 

2.  Affidavits  in  the  Master's  office  ought 
to  be  regularly  filed,  like  other  affidavits. 
Stubbt  V.  Sargon.  vol.  2,  p.  496 

3.  Affidavits  sworn  before  a  master  extra- 
ordinary, who  was  the  clerk  of  the  Plain- 
tiff's attorney,  rejected.  JFood  v.  Har- 
per, vol.  3,  p.  290 

4.  Pending  a  reference  of  affidavits  for  im- 
pertinence, they  cannot  be  used.  The 
Court,  however,  will,  in  such  a  case,  put 
the  parties  under  terms,  so  as  to  meet 
the  justice  of  the  case.    Pearte  v.  Brook, 

vol.  3,  p.  337 

5.  In  a  pressing  case  an  affidavit  was  al- 
lowed to  be  sworn  in  open  Court.  The 
Mercert?  Company  v.  The  Great  Northern 
Railway  Company.  voL  14,  p.  20 

6.  After  answer,  the  original  bill  was 
amended,  and  the  Defendant  obtained 
time  to  answer  it ;  the  Plaintiff  then  gave 
notice  of  motion  for  a  special  injunction, 
and  filed  affidavits  in  support  of  it.  The 
motion  coming  on,  the  Defendant  ob- 
tained time  to  answer  the  affidavits,  and 
then  filed  both  her  answer  and  affidavits 
in  opposition.  Held,  that  the  second 
answer  must  be  treated  as  an  affidavit, 
and  that  the  affidavits  in  support  of  the 
motion  might  be  used  to  qualify  the 
second,  but  not  the  first  answer.  Maden 
V.  Veevert.  vol.  5,  p.  503 

7*  A  motion  for  an  injunction  and  receiver 
being  brought  on,  stood  over  at  the  re- 
quest of  the  Defendant,  who  filed  his 
answer  the  next  day.  Held,  that  the 
Plaintiff'might  use  affidavits  subsequently 
filed,  in  contradiction  to  the  answer, 
which,  under  these  circumstances,  must 
be  treated  as  an  affidavit.  Gibson  v. 
Nieol,  voL  6,  p.  422 

8.  Remarks  on  the  impropriety  of  making 
the  statutory  affidavit  as  to  belief^  in  the 
statements  of  a  petition  to  wind  up, 
without  inquiry  as  to  the  truth  of  such 
statement.  In  re  The  Anglo-Greek  Steam 
Navigation  and  Trading  Company  (Li' 
mited).  vol.  35,  p.  399 

9.  An  affidavit  not  received  in  evidence  on 
further  directions.  Attorney-General  v. 
Gell.  vol.  8,  p.  362 

10.  On  a  motion  for  an  issue  to  try  the 
Plaintifi^s  heirship,  affidavits   of  facts 
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of  which  the  Defendant  by  hU  answer 
professes  to  be  ignorant  are  inadmissible. 
Lancashire  v.  Lancathire.      vol.  9,  p.  259 

11.  Affidavits  not  admitted  at  the  hearing 
under  13  &  14  Vict,  c.  35,  s.  28,  if  they 
raise  a  new  issue.    Hoghton  ▼.  Hoghton. 

▼ol.  15,  ^.  278 

12.  In  1843,  a  tenant  in  tail  joined  in  re- 
settling one  of  two  family  estates.  He 
disputed  the  validity  of  the  transaction, 
and  subsequently,  in  1845,  married.  On 
that  occasion  a  settlement  was  executed, 
making  provision  for  the  younger  chil- 
dren only  of  the  marriage.  The  instruc- 
tion stated,  that  it  was  desired  to  keep 
his  landed  estates  free  from  any  settle- 
ment, and  contained  this  note:  "  N.B.— 
The  eldest  son  will  take  the  family  es- 
tate." In  a  suit  to  set  aside  the  re- 
settlement of  1843,  affidavits  were  pro- 
duced, on  behalf  of  the  infant  eldest  son 
of  the  marriage,  to  shew  that,  on  the 
negotiation  for  the  marjriage,  it  was  un- 
derstood that,  under  existing  settlements, 
the  eldest  son  would  become  entitled  to 
considerable  landed  estates,  and  there- 
fore, that  it  was  only  necessary  to  pro- 
vide for  the  younger  children.  Held, 
first,  that  these  affidavits  were  inad- 
missible under  Sir  George  Turner's  Act 
(13  &  14  FieL  c.  35,  s.  28);  and  se- 
condly, that  if  admitted,  they  did  not 
shew  that  the  marriage  proceeded  on  the 
faith  of  the  re-settlement  of  1843,  and 
that  in  this  suit  no  decree  or  inquiry 
could  be  made  in  favour  of  the  infant. 
Ibid. 


AFFIDAVIT  AS  TO  DOCUMENTS. 

[See  Production  of  Documents.] 

1.  Practice  as  to  requiring  a  Defendant  to 
make  a  further  affidavit  as  to  documents. 
Warden  ▼.  Peddington,        vol.  32,  p.  639 

2.  Where,  after  a  Defendant  has  made  a 
sufficient  affidavit  as  to  documents,  the 
PUuntifi*  amends  his  bill,  introducing  new 
matters,  he  is  entided  to  have  from  the 
Defendant  a  further  affidavit  of  docu- 
ments as  to  the  amendments.  Warden  v. 
Peddington.  vol  32,  p.  639 

8.  By  a  consent  order  made  in  an  adminis- 
tration suit,  a  purchaser  was  to  be  bound 
by  any  order,  as  if  he  were  a  party  to  the 
suit  and  his  contract  had  been  the  sub- 
ject of  it  Upon  a  dispute  arising  be- 
tween the  purchaser  and  vendors; — Held, 
that  the  purchaser  was  entitled  to  call 
on  the  vendors  to  make  an  affidavit  of 
documents  and  to  produce  them.  Dent 
▼.  Dent.  vol.  35,  p.  126 


AFFIDAVIT  OF  SERVICE. 

An  affidavit  of  personal  service  of  an  order 
for   payment,    under   the    Winding-up 


Acts,  need  not  state  where  the  service 
was  effected.  Re  Job.  Re  The  Nantle  Vale 
Slate  Company,  vol.  27,  p.  32 

AFTER  ACQUIRED  PROPERTY. 
[See  Covenants  to  Settle.] 

AGENT. 

[See  Principal  and  Agent.] 

An  agent  assisting  in  a  breach  of  trust  is 
personally  responsible.  The  Attorney- 
General  v.  The  Corporation  ei  Leicester, 

vol.  7,  p.  176 

AGREEMENT. 

[See  Compromise,  Contract,  Covenant, 
Specific  Performance,  Statute  op 
Frauds,  Uncertainty.] 

1.  One  partner  by  letter  proposed  to  the 
other  either  to  retire  or  to  refer  to  arbi- 
tration. The  other  partner,  in  answer, 
said  he  concurred  in  the  retirement,  but 
subject  to  a  condition  as  to  the  taking 
the  accounts.  Held,  that  the  partnership 
was  not  dissolved.    Hall  v.  Jiall, 

vol.  12,  p.  414 

2.  A  client,  by  letter,  undertook  to  pay  his 
solicitor  interest  on  balance  appearing 
against  him  from  time  to  time,  upon  the 
principle  of  annual  rests.  Held,  that  the 
agreement  was  unilateral  and  n^t  bind- 
ing, and  that  even  if  it  had  been  duly 
signed  by  both  parties,  it  was  not  such 
an  agreement  as  could  be  enforced  be- 
tween solicitor  and  client,  being  entered 
into  while  that  relation  was  subsisting 
between  them.  Moss  v.  Bainbrigge, 
Bainbrigge  v.  Moss,  vol.  18,  p.  478 


ALIEN. 

!•  A  devise  of  lands  was  made  to  £ii^/mA  sub- 
jects, in  trust  to  sell,  and,  after  payment 
of  mortgages,  to  invest  the  surplus  monies 
in  the  funds,  in  trust  for  persons,  some 
of  whom  were  aliens.  Held,  that  the 
Crown  was  not  entitled  to  the  share  of 
the  aliens  either  in  the  land  or  the  pro- 
duce.    Du  Ilourmelin  v.  Sheldon, 

vol.  1,  p.  79 

2.  By  the  settlement  made  on  the  marriage 
of  an  English  lady  with  a  foreigner,  her 
Bank  annuities  were  settled  in  trust  for 
her,  her  husband,  and  their  children; 
and  her  real  estates  were  directed  to  be 
sold  and  the  produce  held  on  similar 
trusts.  And  it  was  agreed  between  nil 
the  parties,  and  the  husband  covenanted, 
that  in  case  any  real  or  personal  estate 
should,  vest  in  tlie  wife,  or  in  him  in  her 
right,  he,  as  far  as  he  lawfully  could, 
would,  either  alone  or  in  concurrence 
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with  his  wife,  settle  the  same  upon  the 
trusts,  and  subject  to  the  powers,  &c. 
therein  expressed  concerning  the  Bank 
annuities.  Real  estates  descended  on 
the  wife.  Tlie  husband  and  some  of  the 
children  were  aliens.  Held,  that  the 
lands  descended  were  bound  by  the  cove- 
nant, and  that  they  ought  to  be  sold  and 
the  produce  invested  on  the  same  trusts 
as  the  Bank  annuities.  Master  v.  De 
Croiitnar,  vol.  11,  p.  184 

3.  A  patentee  applied  to  the  Court  of 
Chancery  to  stay  all  proceedings  on  a 
icire/aeias  to  repeal  the  patent,  or  that  a 
noUe  prosequi  might  be  entered,  on  the 
ground,  that  the  prosecutor  was  an  alien. 
Held,  that  the  Court  had  no  authority  to 
interfere  in  the  matter.  The  Queen  v. 
Prosser,  vol.  11,  p.  306 

4.  An  illegal  monopoly  is  a  public  griev- 
ance, and  the  Crown  having  been  in- 
formed of  such  a  grievance,  and  having 
the  power  and  duty  to  remove  it,  if  it  be 
such,  ought  not  to  be  disabled  ^om  di- 
recting the  necessary  proceedings  to 
ascertain  the  truth,  because  the  informa- 
tion was  given  by  an  alien.    Ibid, 

5.  The  Court  will  enforce,  for  the  benefit 
of  the  Crown,  a  trust  of  real  estate  cre- 
ated in  favour  of  an  alien.  The  devise 
being  valid,  and  there  being  a  cestui  que 
trust,  who  can  take  bat  not  hold,  the 
Crown  becomes  entitled  beneficially,  and 
not  the  trustee  or  heir  at  law.  Rittson  v. 
Stordif  (3  Smale  ^  Giffard,  230)  dissented 
from.     Barrow  v.  Wadkin.     vol.  24,  p.  1 

6.  The  words  in  the  IS  Geo,  3,  c.  21,  s.  3, 
are  to  be  read  "  aliens'  duties,  customs, 
and  impositions,"  and  not  **  aliens,  du- 
ties, customs,  and  impositions,"  and 
therefore  the  grandchild  of  a  natural-  horn 
iubfeetf  born  out  of  the  Queen's  alle- 
giance, is  entitled  to  the  benefit  of  Uiat 
statute,  in  regard  to  holding  lands  as  a 
natural-born  subject,  although  he  has 
not  complied  with  the  formalities  speci- 
fied in  the  third  section.  Barrow  v. 
Wadkin.    (No.  2.)  vol.  24,  p.  327 

7>  An  alien  who  had  served  on  board  a 
British  man-of-war  for  four  years  in  time 
of  war, — Held  to  be  a  natural-born  sub- 
ject, under  the  18  Geo.  2,  c  3.  Re  Giraud. 

vol.  32,  p.  385 

ALLOWANCE. 
[See  Payment  out  op  Court.] 

ALTERATION  OF  DEED. 

[See  Deed.] 

A  mortgagor  executed  a  mortgage  deed  to 
A.  B,t  the  solicitor  who  prepared  it.  On 
the  following  morning,  A.  B.  filled  in  the 
date,  the  names  of  the  tenants  and  the 
date  of  the  proviso  for  redemption: — 


Held,  that  this  alteration  did  not  render 
the  deed  void.    Adsetts  v.  Hives. 

voL  33,  p.  52 

ALTERNATIVE  GIFT. 

Effect  may  be  given  to  a  gift  over  in  one 
of  two  alternatives  which  happens  though 
the  other  is  too  remote.  Thus  upon  a 
bequest  to  trustees  for  ^.  for  life,  and 
after  her  decease  to  divide  between  her 
children  when  they  should  attain  twenty- 
seven,  and  in  the  event  of  A.  not  leaving 
any  child  at  her  death,  then  over.  J. 
had  no  issue,  it  was  held,  that  the  gift 
over  took  effect    Cambridge  ▼.  Rous. 

vol.  25,  p.  409 

ALTERNATIVE  RELIEF. 

1.  A  bill  may  insist  on  a  repudiation  of  a 
transaction,  and,  in  the  alternative,  ask- 
ing to  have  the  accounts  taken,  and  the 
rights,  &c.  of  the  parties  determined. 
Cruikshank  v.  JT  Vicar.        vol.  8,  p.  106 

2.  On  a  bill  seeking  to  set  aside  deeds  in 
totOf  and  praying  no  alternative  relief, 
the  Court  will  not,  adversely,  grant  an 
account  on  the  footing  of  their  validity. 
Selby  v.  Jackson.  Vol.  6,  p.  192 


AMENDMENT. 
[See  Time  for  Amendment.] 

1.  Upon  the  allowance  of  a  demurrer  the 
question  of  costs  and  liberty  to  amend 
are  in  the  discretion  of  the  Court,  and 
for  the  purpose  of  determining  them,  the 
Court  to  some  extent  has  regard  to  the 
statements  in  the  bill,  though  admitted 
only  for  the  purposes  of  the  demurrer. 
Schneider  v.  Lizardi.  vol.  9,  p.  461 

2.  A  bill  sought  to  charge  two  trustees 
severally,  with  trust  moneys  retained 
with  their  several  privity  by  third  par- 
ties. After  the  evidence  had  closed,  the 
Plaintiffs  sought  to  withdraw  the  repli- 
cation and  to  amend  the  bill,  so  as  to 
charge  the  Defendants  for  moneys  which 
they  had  jointly  allowed  the  third  parties 
to  retain.  The  application  waa  refused 
with  costs.  Norton  v.  Brocklehurst. 
(No.  1.)  voL  29,  p.  503 

3.  A  second  order  to  amend,  obtained  as  of 
course  after  an  answer  has  been  put  in, 
is  irregular,  though  the  first  has  not  been 
acted  on.  Brooks  v.  Purton.    vol.  4,  p.  494 

4.  Liberty  being  given  to  amend,  the  bill 
was  amended  by  striking  out  the  names 
of  several  co- Plaintiffs,  and  suing  by  one 
on  behalf,  &c.  of  the  others.  Held  irre- 
gular :  but  the  Court  allowed  the  amend- 
ment to  stand,  security  being  given  for 
costs.    Fellowes  v.  Deere,     vol.  3,  p.  353 

5«  After  one  of  several  Defendants  has 
answered,  the  Plaintiff  can  only  obtain 
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one  order  of  course  to  amend.  Any  fur- 
ther leave  must  be  obtained  on  special 
application.     Davis  v.  Prout. 

vol.  5,  p.  875 
See  Haddelola  v.  Nemlle.  vol.  4,  p.  28 
0.  Amendment  is  a  waiver  of  notice  of  mo- 
tion.    Goufhwait  ▼.  Rippon.    vol.  1,  p.  54 

7.  A  Plaintiff  does  not,  by  obtaining  an 
order  to  amend,  between  the  time  of 
giving  a  notice  of  a  motion  for  the  pro- 
duction of  documents  and  its  being  heard, 
waive  his  right  to  their  production. 
Ckidwick  V.  Prehble.  vol.  6,  p.  264 

8.  Where  the  bill  is  amended  before  an- 
swer, it  is  not  necessary  to  serve  a  tub- 
peena  to  answer  the  amendments.  iSlfan- 
ley  V.  Bond,  vol.  6,  p.  420 

9.  A  special  order  to  amend,  without  pre- 
judice to  an  injunction,  had  to  be  made 
to  the  Court  and  not  to  the   Master. 
Wright  V.  King.  vol.  9,  p.  161 

10.  Practice  as  to  permitting  a  bill  to  be 
amended  after  replication.  Price  v.  Sa- 
luihury.  vol.  32,  p.  446 

See  Hitchcock  v.  Jaques.     vol.  9,  p.  1 92 

11.  A  Plaintiff,  having  one  of  the  Defend- 
ants under  his  control,  kept  back  his 
answer.  Another  Defendant  put  in  his 
answer,  and  after  great  delay,  on  the 
part  of  the  Plaintiff,  moved  to  dismiss 
for  want  of  prosecution.  The  Plaintiff 
to  defeat  the  motion,  obtained  an  order 
of  course  to  amend.  Held  that,  as  there 
was  an  answer  outstanding,  the  order  to 
amend  could  not  be  considered  "irre- 
gular."  But  it  was  afterwards  dis- 
charged on  other  grounds.  Fonnan  v. 
Gray.  vol.  9,  p.  196 

12.  An  order  of  course,  though  obtained 
within  the  time  limited  by  the  General 
Orders,  discharged,  on  the  ground  of  the 
inexcusable  delay  of  the  Plaintiff,  in 
proceeding  and  getting  in  the  answer  of 
a  Defendant  under  her  control,  and  be- 
cause it  had  been  obtained  for  the  pur- 
pose of  defeating  a  motion  to  dismiss  for 
want  of  prosecution.    Forman  v.  Gray, 

vol.  9,  p.  200 
IS.  The  expressions  "last  answer"  and 
"the  last  of  several  answers"  in  the 
General  Orders  regulating  the  period 
within  which  a  Plaintiff  may  obtain  an 
order  of  course  to  amend,  mean  the  last 
answer  required  in  the  then  state  of  the 
record.     Ibid, 

See   Guardiam  of  Wimborne  Union  v. 
Mauon.  vol.  7,  p.  809 

14.  The  Orders  of  1845  did  not  limit  the 
time  within  which  an  application  for  an 
order  to  amend  is  to  be  made.  See  now 
Ord.  ix.  15.     Potit  v.  fVhitmore, 

vol.  10,  p.  177 

15.  After  the  expiration  of  the  time  for 
obtaining  an  order  of  course  to  amend, 
the  Plaintiff,  being  unable  to  make  the 
aflBdavit  required  by  the  68th  Order 
(Ord.  ix.  15),  applied  to  the  Court,  in 


the  first  instance,  simply  for  leave  to 
amend,  and  obtained  the  order  on  affi- 
davit of  service.  Held,  that  the  order 
was  irregular,  and  it  was  discharged. 
Semble,  that  the  application  ought  to  have 
been  made  to  the  Court,  under  the  21st 
Order  (Ord.  xxxvii.  18),  to  enlarge  the 
time  for  obtaining  the  order  to  amend  with- 
out the  special  affidavit.  Pott*  v.  Whit' 
moro,  vol.  10,  p.  177 

16.  After  answer,  a  Plaintiff  obtained  an 
order  of  course  to  amend.  He  then 
made  A.  a  party;  but  finding  that  A, 
was  dead,  he  before  answer  to  the  amend- 
ment, obtained  a  second  order  of  course 
to  amend,  and  substituted  A*%  repre- 
sentatives with  apt  words  to  charge  them. 
The  second  order  was  discharged  for 
irregularity,  with  costs.  Hortley  v.  Faw- 
cett,  vol.  10,  p.  191 

See  Edge  v.  Duke.  vol.  10,  p.  184 

17.  After  one  of  several  Defendants^  has 
put  in  a  sufficient  answer,  the  Plaintiff 
cannot  obtain  more  than  one  order  of 
course  to  amend,  although  the  other  De- 
fendants may  not  have  answered.     Dun^ 

'    combe  v.  Lewis.  vol.  10,  p.  278 

Bainbrigge  v.  Baddeley,    vol.  12,  p.  152 

18.  A  Defendant  put  in  an  insufficient 
answer,  and  the  Plaintiff  obtained  an 
order  of  course  to  am^nd  within  fourteen 
days,  and  that  the  Defendant  might  an- 
swer the  amendments  and  exceptions 
together.  No  amendment  was  made 
within  fourteen  days.  Held,  that  a  se- 
cond order  to  amend  could  not  be  ob- 
tained, ex  parte,    Dolly  v.  Challin. 

vol.  11,  p.  61. 

19.  Under  all  orders  to  amend  a  Plaintiff 
must  amend  within  fourteen  days,  as 
where  he  obtains  leave  to  amend  on  the 
allowance  of  a  demurrer.,  and  no  time  is 
then  limited.     Bainbrigge  v.  Baddeley. 

vol.  12,  p.  152 
Armitstead  v.  Durham,    vol.  11,  p.  428 

20.  The  66th  Order  of  May,  1845  (Ord.  ix. 
13),  is  applicable  to  bills  of  discovery. 
Peile  V.  Stoddart.  vol.  1 1,  p.  591 

21.  A  Plaintifi'  took  exceptions,  which  he 
gave  notice  of  abandoning: — Held,  that 
be  had  thereby  shortened  the  time  al- 
lowed for  amending  as  of  course.    Ibidm 

22.  A  Plaintiff,  after  the  time  allowed,  ob- 
tained an  order  of  course  to  amend.  The 
order  was  discharged  with  costs,  and  the 
amended  bill  was  ordered  to  be  taken  off 
the  file.    Ibid, 

23.  Pending  the  usual  reference  to  inquire 
which  of  two  suits  is  most  beneficial,  it 
is  irregular  to  obtain  an  order  of  course  to 
amend.  Fletcher  v.  Moore,    vol.  1 1 ,  p.  6 1 7 

24.  Order  to  amend  an  information  obtained 
on  the  affidavit  of  the  solicitor  alone ; 
and  which,  after  detailing  certain  cir- 
cumstances, stated,  '<  that  having  regard 
to  these  circumstances,"  the  amendments 
could  not,  with    reasonable    diligence, 
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have  been  sooner  intrcduced.  Held,  re- 
gular. The  Attorney-General  ▼.  The  Cor- 
poration of  London,  vol.  13,  p.  313 

25.  Assignees  of  bankrupt  Defendant 
allowed  to  be  made  parties  by  amend- 
ment. London  Gaslight  Company  ▼.  Spot- 
tiswoode.  vol.  14,  p.  264 

26.  A  party  to  a  special  case  died  after  it 
had  been  set  down  ;  liberty  was  given  to 
amend  by  making  his  representatives 
parties.     Ainsworth  ▼.  Alman. 

vol.14,  p.  597 

27.  Under  an  order  giving  liberty  to  add 
parties  by  amendment  or  supplemental 
bill,  a  Plaintiff  may  do  both.  Minn  v 
Slant,  vol.  15,  p.  129 

28.  The  common  order  to  amend  obtained 
altera  claim  had  been  set  down  for  hear- 
ing. Gwynne  v.  The  Britiih  Peat,  Char- 
coal, and  Manure  Company,    vol.  17,  p.  7 

29.  The  original  bill  sought  relief  against 
the  Defendant,  as  mortgagee  in  posses- 
sion. The  Defendant,  by  his  answer, 
claimed  under  a  conveyance  from  the 
Plaintiff:  By  amendment,  the  Plaintiff, 
abandoning  the  relief  under  the  mortgage 
title,  sought  to  avoid  the  conveyance.  A 
motion  by  the  Defendant,  that  the  amen- 
ded bill  might  be  taken  off  the  file,  or 
that  the  Plaintiff  might  pay  the  costs  up 
to  the  amendment,  was  refused.  Allen  v. 
Spring,  vol.  22,  p.  615 

SO.  A  bill  was  filed  by  a  judgment  creditor, 
which,  as  such,  could  not  be  sustained, 
but  pending  the  suit  he  got  in  a  mort- 
gage  and  claimed  the  benefit  of  it  by 
amendment  Held,  that  the  Plaintiff 
could  not  support  his  suit  by  this  supple- 
mental title.     Godfrey  v.  Tncker. 

vol.  83,  p.  280 


ANCIENT  LIGHTS. 

1.  Where  A.^  being  entitled  to  ancient 
lights  overlooking  B.'s  property,  alters 
and  extends  them,  and  afterwards  B. 
builds  up  and  obstructs  the  ancient 
lights,  the  Court  will,  at  the  suit  of  A,, 
grant  an  injunction  against  B.,  upon  the 
condition  of  A,*8  consenting  to  restore 
the  lights  to  their  former  position. 
Cooper  V.  Huhhuek,  voL  30,  p.  160 

2.  Injunction  to  restrain  the  obstruction  of 
ancient  lights  refused,  on  the  ground  of 
the  Plaintifi^s  delay,  the  bill  being  re- 
tained, with  liberty  to  proceed  at  law. 
Ibid, 

3.  Any  alteration  of  ancient  lights  although 
not  prejudicial  to  the  owner  of  the  ser- 
vient tenant,  gives  him  a  right  to  ob- 
struct them.     Cotching  v.  Bassett, 

vol.  32,  p.  101 

4.  The  owner  of  a  dominant  tenement,  in 
the  course  of  rebuilding,  materially 
altered  his  ancient  lights ;  this  was  done 
after  communication  with  the  owner  of 


the  servient  tenement,  and  with  the 
knowledge  and  under  the  inspection  of 
his  surveyor,  but  without  any  express 
agreement  Held,  that,  in  equity,  the 
lights,  as  altered,  could  not  be  Interfered 
with,  and  a  perpetual  injunction  was 
granted.     Cotching  v.  Batsett, 

vol.  32,  p.  101 

5.  If  the  owner  of  one  of  several  hooses 
throws  out  a  bow  in  the  rear,  of  the  depth 
of  eight  feet  (the  whole  space  opposite 
being  open),  his  next  door  neighbour 
cannot,  on  the  ground  of  an  interference 
with  his  ancient  lights,  prevent  it.  But 
it  would  be  a  sufficient  injury,  if  con- 
trary to  an  express  covenant,  to  induce 
the  Court  to  interfere.  Western  v.  Mac- 
dermot,  vol.  35,  p.  243 

6.  A  suit  cannot  be  sustained  for  the  pur- 
pose of  recovering  damages  for  an  inva- 
sion of  ancient  lights  when  the  injunction 
is  refused.     Calcrrft  v.  Thompson, 

vol.  35,  p.  559 

7.  An  act  of  parliament  alone  can  give  any 
person  the  right  of  taking  the  property 
of  another  without  his  consent  on  pay- 
ment of  an  adequate  pecuniary  compen- 
sation, and  the  right  to  light  and  air  is  as 
much  property  as  the  land  which  enjoys 
this  easement  on  the  land  of  auodier. 
Dunhall  v.  Walters.  vol.  35,  p.  5^6 


•*AND"READ"OR." 

[&e  "Or"  read  "  And,"  Vesting.] 

1.  On  the  construction  of  a  will,  held  that 
the  word  *'  and  "  could  not  be  read  dis- 
junctively as  *'  or."  Secenshe  v.  Edwards, 

vol.  28,  p.  440 

2.  Bequests  to  A,  for  life,  and,  after  his  de- 
cease, to  his  eldest  son  ;  but  in  case  A. 
should  "die  tinder  age  and  without 
issue, "  over.  H  eld,  that  the  word  *'  and' ' 
was  not  to  be  read  "or,"  and  that  A,*s 
son,  in  his  father's  lifetime,  took  a  vested 
interest,  not  subject  to  be  divested.  Mal- 
colm V.  Malcolm,  vol.  21,  p.  225 

3.  A  testator  gave  to  each  of  four  persons, 
when  and  as  they  respectively  attained 
twenty-one,  one-fourth  of  his  residue  for 
life,  and  in  case  either  of  them  "  should 
happen  to  die  under  the  age  of  twenty- 
one  years  and  without  leaving  lawful 
issue,"  then  he  gave  his  share  to  the 
survivors  for  life.  And  from  and  after 
the  decease  of  either  of  the  l^atees  leav- 
ing lawful  issue  surviving,  he  bequeathed 
his  share  to  such  issue.  And  if  all  four 
legatees  should  die  without  leaving 
lawful  issue,  there  was  a  gift  over.  One 
of  the  legatees  attained  twenty-one  and 
died  without  issue: — Held,  that  her  share 
was  undisposed  of,  the  Court  being  of 
opinion  that  "and"  could  not  be  read 
"  or."     CoaUs  v.  Hart,       vol.  32,  p.  349 

4.  A  testator  gave  his  residue  to  his  nephew 
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for  life,  and  after  his  decease,  provided 
he  should  leave  a  child  surviving,  then  to 
such  persons  as  he  should  by  will  ap- 
point; but  if  his  nephew  should  die 
without  leaving  any  child  him  surviving, 
"  and  "  should  not  "  make  any  appoint- 
ment as  aforesaid,"  then  to  A.t  B,  and  C. 
Held,  first,  that  "and"  could  not  be 
read  **  or ;"  secondly,  that  the  power  to 
appoint  only  arose  provided  the  nephew 
left  a  child  surviving  him ;  consequently, 
that  an  appointment  by  the  will  of  the 
nephew,  who  died  childless,  was  inopera- 
tive, and  that  A.,B,and  C.  were  entitled. 
Barker  v.  Young.  vol.  SS,  p.  S53 

5.  A  power  of  sale  and  exchange  was  given 
to  the  trustees  of  a  settlement,  at  the 
request  of  the  person  for  the  time  being 
"  seised  of  the  freehold  and  inheritance 
of  the  manors,"  &c.  Held,  that  read- 
ing the  word  *'and,"  conjunctively,  the 
power  could  not  be  exercised  at  the  re- 
quest of  a  tenant  for  life  who  (subject  to 
intervening  limitations)  had  the  ultimate 
remainder  in  fee.  Held,  also,  that  the 
word  ''and"  could  not  be  read  disjunc- 
tively  as  "  or."  The  Earl  qf  Maltnetbury 
▼•  The  Counieta  rf  Malmetbtury  ;  PhilUpson 
V.  Turner,  vol.  31,  p.  407 


ANNUITY. 

[iSee  Absolute  Interest.] 

1.  The  dividends  of  a  sum  in  court  being 
iasufficient  for  the  payment  of  an  annuity 
charged  upon  it,  a  prospective  order  was 
made  (or  the  sale,  from  time  to  time,  of 
9o  much  of  the  corpus  as  would,  together 
with  the  dividends,  be  necessary  for  rais- 
ing the  amount  of  the  annuity.  Hodge  v. 
Lewin.  vol.  1,  p.  431 

r  ;  A  sum  of  money  in  the  5  per  Cents.,  set 
apart  to  answer  an  annuity,  was  reduced 
to  S^  per  Cents.,  and  the  dividends  hav- 
ing become  insufficient  to  pay  the  an- 
nuity, the  Court  made  a  prospective 
order  for  the  sale,  from  time  to  time,  of 
a  sufficient  part  of  the  capital  to  meet 
the  accruing  payments  of  the  annuity. 
Swallow  V.  Swallow,        vol.  1,  p.  432,  n. 

2.  A  perpetual  annuity  was  granted  by  king 
Charles  II.  to  A.  and  his  heirs,  payable 
out  of  the  coal  duties.  Held,^hat  though 
descendable  to  the  heirs,  it  was  personal 
and  not  real  estate.    Radbum  v.  Jervis, 

vol.  3,  p.  450 

3.  Power  to  appoint  an  annuity  held,  under 
the  circumstances,  to  authorize  the  ap- 
pointment of  the  principal  sum  invested 
in  the  funds  for  securing  it  Samuda  v. 
lAtusada.  vol.  7,  p.  243 

4.  Held,  that  the  annuitants  were  not  en- 
titled to  be  paid  the  arrears  out  of  the 
corpw,  though  the  rents  were  insufiieient 
to  keep  down  all  the  incumbrances. 
Philippe  y.  PhUipps,  vol.  8,  p.  193 


5.  A  testator  gave  to  each  of  his  five 
daughters  4002.  per  annum,  for  their 
lives ;  and  after  their  respective  deceases, 
he  gave  the  same  to  their  children 
respectively;  and  in  case  any  of  the 
daughters  died  without  issue,  the  annuity 
to  cease.  Held,  that  the  children  of  the 
daughters  took  for  life  only  a  proportion 
of  the  annuity.    Hedges  v.  Harpur, 

vol.  9,  p.  479 

6.  A  testator  gave  several  life  annuities, 
one  of  which  was  (expressed  in  the  alter- 
native) either  lOJ^.  a  year,  or  ^l.  and  a 
tenement  (part  of  the  JV.  estate),  and  he 
charged  them  all  on  the  N,  estate.  H eld , 
that  all  the  annuities  were  charged  ex- 
clusively on  that  estate.   LomoM  v.  Lomar. 

.vol.  12,  p.  28.5 

7.  A  testator  directed  the  investment  of  his 
property  in  the  funds,  and  bequeathed  to 
A.  B.  50L  per  year  for  her  and  her  three  chil- 
drei! ;  gnd,  after  her  decease,  the ''money" 
to  be  paid  to  each  of  them,  as  they  at- 
tained the  age  of  twenty-one;  but,  if 
either  of  them  died,  to  be  paid  to  the 
survivors.  Held,  upon  the  context,  that 
this  gave  a  perpetual  annuity,  or  such 
a  sum  in  the  funds  as  would  produce 
501,  a  year.  Where  there  is  a  simple 
bequest  of  an  annuity,  it  implies  no  more 
than  a  gift  for  life,  unless  there  is  some- 
thing else  in  the  will  to  enlarge  the  gift. 
Potter  y.  Baker,  vol.  13,  p.  273 

8.  A  testator  (subject  and  charged  with  the 
payment  of  his  annuities)  devised  his 
real  estate  to  trustees,  as  to  part  for  his 
wife  for  life,  and  then,  in  the  first  place, 
out  of  the  rents,  to  pay  the  annuities,  and 
subject  to  the  life  estate  of  his  wife  and 
the  annuities,  to  A,  for  life,  &c.  &c. 
Held,  that  the  real  estates  were  liable  to 
be  sold  for  payment  of  the  arrears  of  the 
annuities.    Picard  v.  MitehelL 

Tol.  14,  p.  103 

9.  A  testatrix  being  entitled  to  an  an- 
nuity during  the  life  of  B,,  efiected  an 
assurance  on  B,*s  life,  and  bequeathed 
the  annuity  to  C,  Held,  that  the  policy 
did  not  pass.     Hamilton  y.  Baldwin, 

vol.  15,  p.  232 
10  A  testator  directed  his  property  to  be 
invested  in  the  funds,  for  the  best  advan- 
tage of  those  he  should  after  name  ;  and 
he  bequeathed  50/.  a  year  to  A,  for  life, 
and,  after  her  decease,  then  that  the  501, 
a  year  should  go,  half  to  fi.  and  the  other 
half  to  C,  Held,  that  the  annuity  was 
perpetual,  and  that  B,  and  C.  were  en- 
titled to  such  a  sum  in  the  funds  as  would 
produce  501,  a  year.    Potter  v.  Baker, 

vol.  15,  p.  489 

11.  Held,  that  arrears  of  an  annuity  were 
a  charge  upon  the  corpus  of  the  trust 
property,  and  that  the  tenant  for  life  was 
only  bound  to  keep  down  the  interest  of 
such  arrears.  Platffair  v.  Cooper,  Prince 
V.  Cooper,  vol.  17,  p.  187 

12.  A  testator  directed  his  executors  to 
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purchase,  in  their  names,  an  annuity 
from  government  or  any  public  company, 
for  A,  B.  Held,  that  A.  B,  was  entitled 
to  have  a  government  annuity  purchased, 
and,  at  his  option,  to  take  the  price  in 
lieu  of  the  annuity.     Ford  v.  Batley, 

vol.  17,  p.  SOS 
IS.  Upon  a  bond  with  a  penalty  for  secur- 
ing an  annuity.  Held,  that  interest  was 
not  payable  on  the  arrears,  except  from 
the  date  of  the  decree,  as  directed  by  the 
General  Orders.  A  creditor  is  not  en- 
titled, under  the  46th  General  Order  of 
Augustt  1841  <Ord.  xlii.  10),  to  interest 
"  from  the  date  of  the  decree,"  on  a  debt 
which  accrues  subsequently.  Lainsonv, 
Laituon.    (No.  2).  vol.  18,  p.  7 

14.  A  testator. gave  an  annuity  ''from  his 
funded  property,"  which  was  insufficient 
to  pay  it  Held,  that  the  deficiency 
must  be  made  good  out  of  the  general 
assets.    AUwater  v.  Attwater. 

vol.  18,  p.  SSO 

15.  A  bequest  to  F.  P.  of  60/.  a  year  out  of 
the  4Z.  per  cent  bank  stock,  followed  by 
a  direction  that  it  was  not  to  be  sold  till 
after  the  death  of  F.  P,  and  his  wife,  nor 
until  his  youngest  child  should  attain 
twenty-one,  is  in  point  of  duration  a  per- 
petual annuity.    Pawton  v.  Pawson, 

vol.  19,  p.  146 

16.  The  corpus  of  an  estate  charged  with 
annuities  was  held  liable  to  their  pay- 
ment.    Byam  V.  Sutton,      vol.  16,  p.  556 

17.  A  testator  directed  two  trustees  to  stand 
possessed  of  5,000/.,  in  a  certain  event, 
"  upon  such  trusts  as  were  thereinafter 
declared  concerning  the  sum  of  20,000/., 
thereinafter  bequeathed  in  trust  for  the 
benefit  of  his  son  tViUiantf  his  wife  and 
children.'*  He  afterwards  bequeathed 
to  two  other  trustees  20,000/.,  in  trust, 
upon  a  different  event,  to  pay  fVWiam*B 
wife  an  annuity  of  200/.  a  year.  Held, 
by  the  Master  of  the  Rolls,  that  she  was 
entitled  to  two  annuities,  one  out  of  each 
fund,  if  the  income  were  adequate.  (  Re- 
versed by  the  Lord  Chancellor.)  Hindle 
V.  Taylor.  vol.  20,  p.  109 

18.  Annuities  held  not  payable  out  of  cor- 
pus.    Jbid. 

19.  The  testator  gave  his  real  and  personal 
estate,  on  trust  to  raise  such  a  sum  of 
money  as,  when  invested,  the  dividends 
would  realize  the  clear  annual  sum  of 
200/.  a  year,  and  to  pay  such  dividends 
to  his  widow  for  life,  and  afterwards  to 
stand  possessed  of  the  principal  or  trust 
moneysin  trust  forhis  brothers  and  sisters. 
There  was  a  gift  to  the  same  person  of 
the  residue,  "after  raising  thereout  the 
money  sufficient  to  realize  the  annuity 
to  his  wife.  On  a  deficiency  of  assets, 
held,  that  the  corpus  was  liable  to  make 

food  the  widow's  annuity.    In  re  Baker, 
\aker  v.  Baker.  vol.  20,  p.  548  . 

20.  The  testator  directed  the  investment  in 
{he  funds  of  sufficient  to  produce  40/.  a 


year,  and  the  dividends  to  be  paid  to  his 
wife  for  life,  and  he  bequeathed  his  gene- 
ral residue  and  the  fund  invested  (after 
her  death)  to  other  persons.  An  invest- 
ment was  made  in  Five  per  Cents.,  which 
were  reduced  and  produced  less  than  40/. 
Held,  that  the  widow  was  entitled  to 
have  the  deficiency  made  good  out  of  the 
corpus  of  the  fund.     Mills  v.  DrewitL 

vol.  20,  p.  6S2 

21.  Gift  of  "SO/,  each  yearly,  so  long  as  A. 
and  B.  shall  live."  Held,  to  be  several 
annuities  to  each  during  their,  several 
lives.    Lill  v.  LilL  vol.  2S,  p.  446 

22.  A  n  annuity  was  granted  free  of  all  taxes, 
**  except  the  property  tax,"  and  the  deed 
contained  a  proviso,  that  in  case  the  in- 
come tax  should  be  reduced,  the  reduction 
should  enure  to  the  benefit  of  the  grantor. 
This  proviso  was  omitted  in  the  memo- 
rial. Held,  that  the  memorial  was  suffi- 
cient.    Knight  V.  Bowyer.    vol.  2S,  p.  609 

23.  An  annuity  held  payable  out  of  the  in- 
terest only  of  a  fund,  and  not  out  of  the 
corpus,  and  to  fail  upon  a  deficiency  of 
the  income.   Earle  v.  Bellingham.  ( No.  1 .) 

vol.  24,  p.  445 

24.  Bequest  of  an  annuity  or  rent-charge 
to  A.  for  life,  and  after  her  decease,  unto 
her  children  equally,  to  be  applied  in 
their  maintenance  until  the  youngest  at- 
tained twenty-one,  and  then  to  be  sold 
and  the  produce  divided  amongst  them. 
Real  estates  were  then  devised  to  B, 
charged  with  the  annuity.  Held,  that 
the  rent-charge  was  perpetual  and  not 
for  life.     Manser gh  v.  Campbell. 

vol.  25,  p.  544 

25.  Generally  speaking  annuities  are  le- 
gacies, although  a  distinction  is  made 
between  them,  in  many  cases,  arising 
from  the  peculiar  terms  of  the  will.  Ward 
V.  Grey.  vol.  26,  p.  485 

26.  Trustees,  who  had  a  power  to  sell  and 
mortgage  and  manage  aud  receive  the 
rents  of  an  estate,  were  directed  to  pay  a 
life  annuity,  out  of  the  rents  of  any  other 
moneys  held  by  them  upon  the  trusts. 
Held,  that  "other  moneys "  referred  to 
those  ejusdem  generis,  and  that  the  annuity 
was  payable  out  of  income  only  and  not 
out  of  capital.     Clifford  v.  Arundell. 

vol  27,  p.  209 

27.  Under  a  trust,  by  sale  or  mortgage,  of 
real  estate,  to  pay,  first,  personal  debts, 
and  secondly,  the  mortgages  on  the«state, 
with  a  direction  to  pay  an  annuity  to  A. 
until  the  mortgages  should  be  paid  off. 
Held,  that  the  annuity  was  payable  until 
both  the  personal  debts  and  mortgages 
had  been  satisfied.     Ibid. 

28.  When  the  corpus  of  an  estate  charged 
by  will  with  annuities  is  insufficient  to 
pay  the  arrears,  it  will  be  divided  between 
the  annuitants  in  proportion  to  the  value 
of  their  respective  annuities.  If  all  the 
annuitants  be  living  at  the  period  of  the 
division,  the  value  must  be  ascertained 
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as  at  the  death  of  the  testator.  If  they 
he  a]l  dead,  the  values  most  he  taken  to 
be  the  respective  amounts  of  arrears; 
but  if  some  be  dead  and  others  living,  the 
value,  as  to  the  former,  will  be  taken  at 
the  amount  of  their  arrears,  and  as  to  the 
latter,  at  the  amount  of  their  arrears 
added  to  the  calculated  value  of  the  future 
payments.  Todd  v.  Bielby.  vol.  27,  p.  353 

29.  A  testator  bequeathed  to  his  daughter 
a  perpetual  annuity  of  2501.  a  year.  By 
a  codicil,  he  directed  that,  instead  of  the 
money  being  paid  to  her,  it  should  be 
paid  to  trustees  for  her,  and  he  proceeded 
thus : — ''  after  my  daughter  CL's  dea^,  I 
give  the  above  money  to  be  divided  as 
follows:— -to  her  sister  Anna  M.  ICOl.  a 
year,  and  all  the  rest  to  be  equally  divided 
between  her  other  brothers  and  sisters  or 
their  children."  All  her  brothers  and 
sisters  predeceased  C.  Held,  first,  that 
Jmna  Af.  was  entitled  to  a  capital  sum 
sufficient  to  produce  lOOL  a  year.  Se- 
condly, that  the  grandchildren,  who  sur- 
vived their  parents,  took  by  substitution ; 
and  thirdly,  that  they  took  per  ttirpes, 
Thmhu  v.  Siaekhouse.  vol.  27t  p*  43i> 

30.  A  testatrix  directed  a  government  an- 
nuity to  be  purchased  for  an  annuitant, 
and  declared,  that  the  annuitant  should 
not  "  be  allowed  to  accept  the  value  of 
the  annuity  in  lieu  thereof.' '  H eld ,  tha t 
this  declaration  was  ineffectual,  and  that 
the  annuitant  was  entitled  to  receive  the 
purchase-money  instesd  of  the  annuity. 
Siokes  V.  Cheek,  vol.  28,  p.  620 

31.  One  of  the  liabilities  of  a  testator's 
estate  was  a  life  annuity.  Held,  that  in 
tiie  administration  of  the  estate,  the  an- 
nuitant  was  not  entitled  to  the  value  of 
the  annuity  in  a  gross  sum.  YtUea  v. 
Yates,  vol.  28,  p.  637 

32.  The  periodical  payments  of  an  annuity 
for  which  the  testator  was  liable,  held 
payable  by  the  tenant  for  life  and  remain- 
derman under  his  will,  in  proportion  to 
the  values  of  their  respective  interests  in 
the  estate ;  the  property  having,  for  some 
years,  been  unproductive.    Ibid. 

33.  Life  annuities  bequeathed  by  will,  to 
be  issuing  and  payable  out  of  leaseholds 
and  personalty,  with  power  to  recover 
them  when  in  arrear  "  by  distress  or 
sale,"  in  like  manner  as  rack  rents  are 
recovered  by  law.  Held,  to  be  charged 
on  the  income  and  not  on  the  corpus. 
Addeeott  v.  AddecotU  vol.  29,  p.  460 

34.  A,  B.,  resident  in  Brtuteht  was  in- 
debted to  C.  D.,  resident  in  London.  In 
August,  1838,  C.  D.  went  over  to  A,  B, 
and  settled  accounts,  and  advanced  him 
a  further  sum  of  money,  and  it  was  agreed 
that  A,  B,  should  give  a  pott  obit  security 
for  part,  and  his  notes  for  the  remainder 
of  the  debt  This  was  not  completed, 
but  in  January,  1889,  C.  D,  went  over 
again,  when  it  was  arranged  that  A.  B, 


should  grant  an  annuity  in  lieu  of  the 
post  obit  security,  and  a  bill  at  ten  days 
was  given  by  A,  B,  for  the  amount,  which 
was  delivered  up  upon  the  execution  by 
A.  B.  of  the  annuity  deed  in  February  at 
Brussels,  Held,  that  this  was  one  trans- 
action, that  the  annuity  was  granted  for 
money  or  money's  worth,  and  that  the 
deed,  not  being  enrolled,  was  void  under 
the  Annuity  Act.  Held  also,  that  the 
contract  was  English  and  not  Belgian. 
Burgess  v.  Richardson,        vol.  29,  p.  487 

35.  Life  annuity  bequeathed  by  will,  held 
payable  out  of  the  corpus  of  the  estate. 
Howarth  v.  Rothwell,         vol.  30,  p.  516 

36.  A  testator  bequeathed  "a  sum"  of 
Consols  to  trustees  for  his  daughter  L, 
for  life,  with  remainder  to  her  children. 
By  a  codicil  he  directed  **  that  the  sum 
of  200/.  per  annum  be  added  to  the  sum  *' 
by  his  will  **  granted  to  his  daughter  Z, 
during  her  life,  and  invested  in  the  same 
manner  and  trusts  '*  as  governed  the  wilL 
Held,  that  the  words  *' during  her  life" 
were  words  of  reference  and  not  of  limi- 
tation, and  that  the  gift  by  the  codicil 
was  of  a  sum  sufficient  to  produce  200/. 
a  year,  which  was  to  be  held  for  the 
daughter  for  life,  with  remainder  for  her 
children.    Auldjo  v.  Wallace, 

vol.  31,  p.  193 
87.  Bequest  of  an  annuity  to  husband  and 
wife  *' during  their  natural  lives."  The 
wife  predeceased  the  testator.  Held, 
that  the  husband  was  entitled  to  the 
annuity  for  his  life. '  Alder  v.  Lawless. 

vol.  32,  p.  72 

38.  A  testator  devised  his  real  estates  to 
trustees,  upon  trust,  in  the  first  place,  out 
of  the  rents,  issues  and  profits,  to  pay 
life  annuities,  "and,  subject  to  the  trusts 
aforesaid,"  to  pay  the  residue  of  the  rents, 
issues  and  profits  to  his  four  grandsons 
for  life,  and  as  any  of  them  died,  he  de- 
vised one-fourth  of  the  real  estates  to 
their  children  in  tail.  Held,  that  the 
annuities  were  not  charged  on  the  corpus 
of  the  estate.    Sheppard  v.  Sheppard, 

vol.  32,  p.  194 

39.  A  sura  of  £5  per  Cents,  was  held  on 
trust  to  pay  a  number  of  annuities  which 
originally  exactly  exhausted  the  income, 
and  the  capital  was  given  over.  The  fund 
was  converted  into  £S  per  Cents.,  and, 
under  a  proviso,  the  annuities  abated  in 
proportion.  Afterwards,  by  the  death  of 
an  annuitant,  the  income  again  became 
sufficient  to  pay  the  existing  annuities  in 
full.'  Held,  on  the  construction  of  the 
deed,  that  the  existing  annuitants  were 
entitled  to  be  paid  in  full  their  annuities. 
Re  Kenneth  Mackenzie's  Settlement. 

vol.  32,  p.  253 

40.  Upon  the  grant  of  an  annuity  during 
the  grantor's  life,  the  grantee  undertook, 
that  when  the  annuity  **  came  to  be  paid 
off"  and  "  as  soon  as  the  annuity  was 
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redeemed "  he  would  assign  a  policy  on 
the  grantor's  life  to  the  grantee.  The 
policy  was  effected  by  and  paid  for  by  the 
grantee.  Held,  on  the  death  of  the 
grantor  without  having  redeemed  the  an- 
nuity, that  the  representative  of  the 
grantor  was  not  entitled  to  the  produce 
of  the  policy,  or  even  to  the  surplus  be- 
yond the  redemption  money.  Bashford 
▼.  Cann.  vol.  33,  p.  109 

Hawkins  v.  Woodgate.       vol.  7,  p.  565 

41.  The  grant  of  an  annuity*  secured  on 
land  of  which  the  grantor  was  seised  in 
fee,  was  prepared  by  the  solicitor  of  the 
grantee,  and  thereby  the  grantor  cove- 
nanted  that  there  were  no  incumbrances 
whatever  on  it.  But  it  afterwards  turned 
out,  that  the  solicitor  himself,  with  other 
persons,  had  a  mortgage  on  the  property. 
Held,  that  the  grantee  bad  not,  through 
his  solicitor,  constructive  notice  of  the 
mortgage,  and  that,  although  the  interest 
on  the  mortgage  rendered  the  annual 
value  insufficient  to  pay  the  annuity, 
still  tliat  the  deed  was  within  the  excep- 
tion contained  in  the  53  Geo.  3,  c.  14,  s.  10, 
and  did  not  require  enrolment.  Thompson 
V.  Cartwright.  vol.  33,  p.  178 

42.  A.  B.  granted  a  life  annuity  of  139/.  for 
five  years,  secured  on  fee  simple  lands, 
and  after  that  period  the  annuity  was  to 
be  increased  to  199/.  Held,  that  in  de- 
termining the  annual  value,  under  53 
Geo.  3,  c.  14,  s.  10,  the  land  must  be  con- 
sidered as  charged  with  the  larger  an- 
nuity.    Ibid. 

43.  A  testator  directed  a  sale  of  his  estate 
and  a  sufficient  sum  to  be  laid  out  in  the 
funds  to  produce  annuities  for  his  nieces, 
and  he  gave  his  residue  to  his  wife  for 
life.  H eld,  that  the  surplus  income,  after 
paying  the  annuities  which  occurred 
prior  to  the  sale  and  investment  being 
made,  was  liable  to  make  up  the  fund 
necessary  to  produce  the  annuities,  and 
that  it  did  not  belong  to  the  widow.  An- 
derson V.  Anderson.  vol.  33,  p.  223 

44.  A  testator  gave  to  the  Plaintiff  an  an- 
nuity of  100/.  for  life,  "  to  be  raised  out 
of  h  is  freehold  property."  This  consisted 
of  a  reversion,  subject  to  a  life  estate,  in 
freeholds  which  trustees  had  power  to 
lease,  sell  and  exchange.  Held,  that  the 
annuity  was  payable  from  the  testator's 
death,  and  that  the  Plaintiff  was  entitled 
to  have  the  payment  of  it  provided  for  by 
a  sale  of  the  reversion.  Pettinger  v. 
Ambler.  vol.  34,  p.  542 

45.  A  testator  directed  his  trustees  to  con- 
vert the  residue  of  his  real  and  personal 
estate,  and  to  invest  so  much  money  as 
would  produce  200/.  a  year,  and  to  pay 
it  to  his  wife  during  her  life.  And  he 
gave  the  residue,  not  wanted  for  that  pur- 
posei  to  other  persons.  The  widow  sur- 
vived five  yean,  and  the  deficiency  of 
the  income  of  the  residue  to  pay  her 


annuity  amounted  to  nearly  700/.  Held, 
that  the  deficiency  was  payable  out  of 
the  corpus,    Percy  v.  Percy. 

vol.  85,  p.  295 


ANSWER. 

[See  Discovert,  Exceptions,  Suffici- 
ENCT  OF  Answer,  Time  to  Answer.] 

1.  A  joint  and  several  answer  filed  for  two 
persons,  by  a  solicitor  having  authority 

.  from  one  only,  will  not  be  ordered  to  be 
taken  off  the  file  on  the  application  of 
one  party  in  the  absence  of  the  other. 
Wiggins  ▼.  Peppin.  vol.  2,  p.  403 

2.  The  rule,  that  where  a  Defendant  sub- 
mits to  answer  he  must  answer  fully,  does 
not  apply  where  the  matter  of  discovery 
is  immaterial  to  the  relief  sought  by  the 
bill.     Wood  V.  Hitchsmge.     vol.  8,  p.  504 

8.  Where  a  Defendant  is  called  on  to 
answer  an  interrogatory  of  a  specified 
number,  he  must  answer  all  the  succeed- 
ing questions,  until  he  comes  to  the  next 
number.    Bomicher  v.  Branecombe. 

vol.  5,  p.  541 

4.  A  motion  for  an  injunction  and  receiver 
being  brought  on,  stood  over  at  the  re- 
quest of  the  Defendant,  who  filed  his 
answer  the  next  day.  Held,  that  the 
Plaintiff  might  use  affidavits  subsequently 
filed,  in  contradiction  to  the  answer,  and 
which,  under  these  circumstances,  must 
be  treated  as  an  affidavit'  Gibttm  v. 
Nicol.  ^  vol.  6,  p.  422 

5.  As  to  the  necessity  of  infants  and  the 
Attorney-General  raising  the  points  of 
their  defence  specifically,  by  the  answer, 
instead  of  putting  in  what  is  termed  the 
common  answer.    Lane  v.  Hardwicke. 

vol.  9,  p.  148 

6.  Proceedings  of  contempt  for  want  of 
answer  staved,  on  proof  of  the  Defend- 
ant's inability,  by  reason  of  illness,  to 
put  in  his  answer.  Hicks  v.  Lord  Alwau' 
leif.  vol.  9,  p.  168 

7.  Where  a  bill  was  amended  before  an- 
swer, an  answer  expressed  to  be  "  to  the 
bill  of  complaint  &c.,"  is  regular ;  but 
where  the  amendments  take  place  after 
answer,  the  subsequent  answers  should 
be  headed,  "to  the  amended  bill  of  com- 
plaint."    Rigby  V.  Rigby,    vol.  9,  p.  811 

8.  A  Defendant  submitting  to  answer,  can- 
not avail  himself  of  Order  xv.  4,  and 
decline  to' answer  part  of  the  bill,  on  the 
ground  that  the  bill  is  wholly  demur* 
rable.     Fisher  v.  Price,       vol.  11,  p.  194 

9.  A  Defendant  in  custody  for  want  of 
answer  filed  a  written  answer,  and  was 
discharged;  but  he  neglected  to  file  a 
printed  answer.  The  Court  refused  to 
direct  the  Record  and  Writ  Clerk  to 
issue  his  certificate,  to  enable  the  Plain- 
tiff to  set  down  the  cause  for  hearing. 
B/MOfli  ▼•  CMcketter,  vol  84,  p.  76 
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APPEAL. 

[Set  Discharge  of  Orders.] 

1.  Tb«  time  appointed  for  redemption  en* 
lar^,  on  terms,  pending  an  appeal  to 
the  House  of  Lords.  Finth  v.  ^aw, 
Csljfer  V.  Finch,  vol.  20,  p.  555 

2.  Defendant  ordered  to  pay  costs,  ap- 
pealed. A  motion,  that  upon  payment 
of  the  amount  into  Court,  proceedings 
to  compel  payment  might  be  stayed 
pending  the  appeal,  ou  the  ground  that 
the  Plaintiff  would  be  unable  to  repay 
them,  was  refused.     Archer  v.  Hudson, 

▼ol.  8,  p.  321 

3.  Motion  by  a  party  to  a  suit  to  stay  pro- 
ceeding to  sell  an  estate  pending  an  ap- 
peal, refused  with  costs,  the  applicant 
not  hsTing  himself  appealed.  Rowlet/  v. 
Adam,  vol.  9,  p.  348 

4.  A  demurrer  had  been  allowed  with  costs, 
but  an  appeal  had  been  heard,  and  was 
standing  for  judgment.  A  motion  to 
stay  the  proceedings  for  costs  was  re- 
fused with  cosU.  Bainbrigge  v.  Bad- 
deky,  vol.  10,  p.  35 

5.  Application  by  vendors^  in  a  suit  for 
specific  performance,  to  suspend  the 
execution  of  the  conveyance  pending  an 
appeal  to  the  House  of  Lords,  refused, 
the  purchaser  consenting  that  notice  of 
the  appeal  should  be  indorsed  on  the 
conveyance.  Wilton  v.  The  West  Hart' 
lepooli  Jjfc.  Railway  Company.    (No.  2.) 

vol.  34,  p.  414 

APPEARANCE. 

{Set  Emtebino  Appearance,  Petition 
(Costs).] 

1.  The  Defendant  having  made  default  in 
entering  his  appearance,  and  the  service 
of  the  iubpcena  and  order  having  been 
properly  authenticated,  the  Court,  under 
the  4  &  5  Will.  4,  c.  82,  ordered  an  ap- 
pearance to  be  entered  by  the  six  clerk. 
Doddv.  Webber.  vol.  2,  p.  502 

2.  Privileged  Defendant  who  had  appeared, 
held  not  to  have  waived  his  right  to  in- 
sist CD  his  privilege  by  demurrer.  Tite 
Duke  of  Brunswick  v.  King  of  Hanover, 

vol.  6,  p.  1 

3.  Where  a  Defendant  has  entered  a  spe- 
cial appearance,  it  is  not  necessary  to 
enter  a  memorandum  of  service  of  the 
copy  bill.  Attorney'General  v.  Donning- 
'«  Hospiial.  vol.  12,  p.  551 

4.  Parties  against  whom  a  supplemental 
order  had  been  made,  under  the  15  &  16 
^ict,  c.  86,  s.  52,  not  having  entered 
their  appearance,  liberty  was  given  to 
*he  Plaintiff  to  enter  an  appearance  for 
them.    Crots  v.  Thomas,      vol.  16,  p.  592 

5.  A  Plaintiff  entered  an  appearance  for  a 
Defendant,  and  he  afterwards  amended 
his  bill.  Held,  that  it  was  unnecessary 
to  enter  a  second  appearance,  but  that 
*he  Defendant  being  served  with  the 


amended  bill,  bis  time  to  demur  or  pat 
in  a  voluntary  answer  ran  from  the  time 
of  such  service.  Cheeseborough  v.  Wright. 

voK  28»  p.  178 


APPOINTMENT. 

[5ier  New  Trustee,  Power  (Execution).] 

1.  Where  there  is  an  absolute  appointment 
to  A.,  an  object  of  the  power,  followed  by 
a  qualification  limiting  the  interest  of  A. 
to  a  life  interest,  with  remainder  to  per- 
sons not  objects  of  the  power,  the  latter 
being  void.  A.  takes  absolutely  under 
the  prior  appointment.  Gerrard  v.  But- 
ler,  vol.  20,  p.  541 

2.  A  trust  term  was  created  for  raising  the 
sum  of  10,000/.,  with  interest  from  the 
death  of  the  tenant  for  life,  for  his  younger 
children  as  he  should  appoint,  and  in  de- 
fault to  them  equally.  He  appointed 
the  fund  to  his  two  younger  children,  in 
unequal  proportions,  qfter  the  decease  of 
himself  and  of  his  mother.  Held,  that  the 
intermediate  interest,  between  the  death 
of  the  tenant  for  life  and  his  mother,  was 
unappointed,  and  that  it  belonged  to  the 
two  children  equally,  and  did  not  pass  as 
accessory  to  the  capital  appointed.  Watts 
V.  Shrimpton.  vol.  21,  p.  97 

3.  Devise  to  the  use  of  such  of  the  children 
of  A.  B,  and  their  heirs,  ''for  such  es- 
tates,'* and  in  such  manner  and  form  as 
A.  B.  should  appoint.  Held,  upon  the 
context,  to  authorize  an  appointment  to 
a  grandchild.    Fowler  v.  Cohn, 

vol.21,  p.  360 

4.  A  power  to  appoint  an  estate  authorizes 
an  appointment  to  trustees  to  sell  and 
divide  the  produce  between  the  objects. 
Ibid. 

5.  Hereditaments  were,  by  deed  of  1836, 
conveyed  to  a  trustee  for  sale,  tl>e  pro- 
duce to  be  held  as  A,  and  B.  should  ap- 
point. Part  of  the  property  was  taken 
by  a  railway  company,  and  the  purchase- 
money  was  laid  out  in  the  purchase  of 
cottages,  which,  in  1850,  were  conveyed 
to  the  trustee.  In  1851,  by  deed  poll, 
reciting  that,  by  the  settlement,  the  pro- 
perty (describing  it)  had  been  conveyed 
to  the  uses  above  mentioned,  A,  and  B. 
appointed  all  the  monevs  to  arise  from 
the  sale  of  the  aforesaid  hereditaments, 
and  the  said  hereditaments  until  such 
sale.  Held,  that  the  cottages  were  not 
included  in  the  appointment.  CoUinson 
V.  CoUinson.  vol.  24,  p.  269 

6.  A.  B.  had,  under  her  father's  will,  a 
power  to  appoint  10,000/.  By  changes 
in  the  investment,  the  fund  had  in- 
creased to  11,495/.,  of  which  10,000/. 
was  lent  on  mortgage  to  C,  and  1,495/. 
on  mortgage  to  A.  B.  By  her  will, 
after  reciting  the  power  in  her  father's 
will  to  appoint  10,000/.,  A.  B.,  in  exer- 
cise of  her  power,  appointed  '*  the  said 
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sum  of  10,0002.  now  secured  on  mort- 
gage of  C.*t  estate,  and  any  other  moneys 
representing  the  same."  Held,  that  the 
whole  11,495/.  was  well  appointed.  Col^ 
Union  v.  Collinson,  vol.  24,  p.  269 

7.  A  testatrix  had  ground  rents  of  her  own, 
and  ground  rents  of  which,  under  the 
will  of  her  husband,  she  was  tenant  for 
life,  with  power  to  appoint  to  her  chil- 
dren. By  her  will,  she  gave  a  son  an 
annuity,  payable  "out  of  mv  ground 
rents."  The  court  having  held,  on  an- 
other clause  of  her  will,  that  **  my  pro- 
perty"  included  the  husband's  also,  came 
to  the  conclusion,  that  "my  nound 
rents"  also  included  the  husband's. 
Beid  V.  Reid.  vol.  25,  p.  469 

8.  A  testatrix  having  property  of  her  own, 
and  a  power  to  appoint  to  her  children 
other  property  of  which  she  was  tenant 
for  life,  gave  "  the  whole  of  the  residue 
of  her  property,"  &c.  ("  except  her  free- 
hold property"  disposed  of  by  a  contem- 
poraneous codicil)  to  A,  The  excepted 
freehold  property  was  part  of  the  subject 
of  the  power.  Held,  in  consequence  of 
the  exception,  that  the  residue  of  the 
property  subject  to  the  power  passed. . 
Ibid. 

9.  An  appointment  was  made  to  a  person 
not  an  object  of  a  power,  with  remainder 
to  an  object.  The  first  appointment 
being  void,  it  was  held,  that  the  second 
was  not  accelerated,  but  failed  with  the 
first.    Ibid. 

10.  A  power  was  given  to  A.  B.  to  appoint 
a  fund  by  will  to  his  wife  alone,  or  to  his 
wife  and  such  of  his  children  as  he 
should  direct  The  wife  died,  and  A,  B, 
appointed  the  fund  exclusively  to  five 
out  of  his  seven  children.  Held,  that 
the  appointment  was  valid.  Paske  v. 
HateJJooU  vol.  33,  p.  125 

11.  A  tenant  for  life  had  a  power  to  ap- 
point 5,900/.  consols.  She  appointed 
1 ,400/.  to  each  of  her  three  sons,  but  not 
to  vest  until  her  death,  and  reserved  to 
herself  a  power  of  revocation.  She  also 
appointcdf,  irrevocably,  to  her  daughter 
the  residue  of  the  5,900/.,  after  setting 
apart  a  sufficient  portion  to  satisfy  the 
appointment  to  the  three  sons,  to  vest  in 
the  daughter  instanter.  Held,  that  the 
appointment  to  the  daughter  comprised 
only  a  residue,  after  deducting  4,200/. ; 
and  the  appointment  in  favour  of  two  of 
the  sons  having  failed  by  their  deaths  in 
the  life  of  the  appointor,  held,  that  the 
shares  intended  for  them  went  as  in  de- 
fault of  appointment.    Lafiin  v.  Lakin, 

vol.  34,  p.  443 

12.  A»  and  his  wife  had  a  power  of  ap- 
pointing a  fund  to  the  children,  which, 
in  default,  was  settled  on  the  children 
who  attained  twenty-one,  and  in  default 
thereof,  on  the  next  of  kin  of  the  wife. 
There  were  powers  of  maintenance  and 
advancement.     There   being   but   one 


child,  of  the  age  of  three,  of  robust 
health,  and  the  wife  being  seriously  ill, 
A,  and  bis  wife  appointed  the  whole 
fund  to  the  child,  reserving  a  joint 
power  of  revocation.  The  child  died 
three  years  after,  an  infant,  and  her 
father  became  entitled  to  her  property. 
The  appointment  was  held  valid.  Beere 
V.  Hqffmeitter.  vol.  23,  p.  101 

13.  A  tenant  for  life  had  power  to  appoint, 
to  any  of  his  children,  an  estate,  which, 
in  default,  was  limited  to  his  eldest  son 
in  fee.  The  eldest  son  attained  twenty- 
one  in  January f  1841,  and  in  February 
the  father  appointed  the  estate  to  him 
absolutely.  In  May,  the  father  and  the 
son  mortgaged  the  estate  for  the  father's 
debts,  and  in  July  the  father  and  eldest 
son  conveyed  the  estate  to  a  trustee,  to 
indemnify  the  son  against  the  mortgage 
debts,  and  then  to  sell  and  divide  the 
surplus  between  all  the  children  equally. 
Semble,  that  the  latter  deed  was  not  void 
as  part  of  a  transaction  constituting  a 
fraud  on  the  power.  But  held,  that  the 
deed  of  July  must  be  treated  as  valid 
until  set  aside  by  an  independent  pro- 
ceeding for  that  purpose  in  a  suit,  by  a 
younger  child,  to  carry  it  into  execution. 
Beddoet  v.  Pugh.  vol.  26,  p.  407 

14.  A  testator  gave  his  real  and  personal 
estate  to  his  wife  for  life,  and  after  her 
decease  "unto  and  amongst  hb  three 
children,  P.,  E,  and  T.,  and  their  lawful 
issue,  in  such  proportions,  manner  and 
form,  and  subject  to  such  charges,  &c. 
as  his  wife  should  appoint."  Held,  that 
in  default  of  appointment,  the  children 
took  estates  tail,  and  that  an  appoint- 
ment to  a  deceased  child  and  the  heirs  of 
her  body  was  invalid.  Martin  v.  Swan' 
nelU  vol.  2y  p.  249 

APPORTIONMENT. 

[See  Apportionment  Act,  Apportion- 
ment op  Costs,  Equality,  Life  ten- 
ant AND  Remainderman.] 

1.  A  testator  directed  his  trustees  to  invest 
1,400/.  for  his  widow  for  life,  with  re- 
mainder to  his  daughter  for  life,  and 
800/.  for  his  daughter  for  life.  And  after 
the  death  of  his  daughter,  he  gave  the 
two  sums  to  her  children,  and  if  she  died 
unmarried  (which  happened)  he  gave 
the  said  principal  sums  of  1,400/.  and 
800/.  in  manner  following: — 800/.,  "part 
thereof,"  to  A.,  "  and  the  remainder  of 
the  said  sums"  to  B.  The  daughter 
died  in  the  life  of  the  widow  unmarried. 
Held,  that  the  800/.,  thus  released,  was 
divisible  between  A.  and  B,  in  the  pro- 
portion of  eight  to  fourteen.  Hewitt  v. 
George.  vol.  18.  p.  522 

2.  This  Court  has  no  jurisdiction  to  order  the 
cancellation  of  articles  of  apprenticeship 
and  the  return  of  a  portion  of  the  premium, 
on  the  ground  of  the  wrongful  refusal  of 
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the  master  to  continae  to  instruct  his 
apprentice  in  his  trade,  according  to  his 
agrefment.     Webb  v.  England. 

vol.  29,  p.  44 

APPORTIONMENT  ACTS. 

1.  A  life  estate  in  realty  was  created  hy 
a  deed  in  1787*  The  estate  was  sold, 
and  invested  in  1821  in  consols.  The 
tenant  for  life  died  on  the  9th  of  Decem- 
ber, 1841.  Held,  that  her  executors 
were  not  entitled  to  an  apportionment  of 
the  dividends  under  the  4  &  5  fVill.  4, 
c.  22.  MieheU  ▼.  MichelL      vol.  4,  p.  549 

2.  Executora  were  directed  to  apply  a  cora<* 
petent  part  of  the  interest  of  a  fund  to- 
wards  the  maintenance  and  education  of 
the  testator's  son,  during  his  minority, 
and  accumulate  the  rest;  and,  after  he 
attained  twenty- one,  to  apply  a  moiety 
of  the  dividends  for  his  support  till  he 
attained  twenty-iive,  and  to  transfer  the 
fund  at  twenty-five,  with  a  gift  over  if 
he  died  between  twenty-one  and  twenty- 
five.  The  son  attained  twenty-one  be- 
tween the  periods  of  payment  of  the  half- 
yearly  dividends.  Held,  that  there  should 
be  no  apportionment,  and  that  he  was 
entitled  to  the  whole  half-yearly  divi- 
dend received  after  he  came  of  age. 
CampbeU  v.  CampbelL  vol.  7,  p.  482 

3.  The  ''instrument"  referred  to  in  the 
Apportionment  Act  is  not  the  instru- 
ment creating  the  periodical  payments, 
but  that  creating  a  life  interest  therein. 
Knight  V.  Bougkion.  vol.  12,  p.  312 

4.  A  testator  died  in  1838,  having,  by  his 
will,  given  real  estates  to  trustees,  in 
trust,  after  keeping  up  his  mansion,  &c., 
to  pay  five-eighths  of  the  net  rents  to  his 
widow  for  life.  The  widow  died  in  1847, 
and  rents  were  receivable  on  the  next 
rent  day,  under  leases  created  by  the 
testator  anterior  to  the  Apportionment 
Act  Held,  that  the  rents  were  appor- 
tionable.    Ibid, 

5.  The  income  of  a  fund  belonging  to  a 
charitable  corporation,  having  for  its  ob- 
ject the  support,  relief  and  maintenance 
of  a  master  and  five  poor  persons,  held 
apportionable  between  the  new  and  the 
representatives  of  deceased  masters, 
though  not  within  the  Apportionment 
Acts.    Attomeff*  General  ▼.  Smyihiet. 

vol.  16,  p.  385 

6.  Apportionment  in  case  of  partnership. 
AtteU  V.  Wright.  vol.  23,  p.  77 

^irey  v.  Borhanu  vol.  29,  p.  620 

7.  Royalties  payable  periodically  under 
leases  granted  subsequent  to  the  Appor- 
tionment Act  (1834)  by  a  tenant  for  life 
under  a  power  contained  in  a  settlement 
prior  to  that  act.  Held,  apportionable. 
Ueweltyn  v.  Rom.  vol  35,  p.  591 

S.  The  Apportionment  Act  (1834)  applies 
both  to  the  case  where  iJie  instrument 


creating  the  life  interest  is  subsequent 
to  that  act,  and  also  where  the  lease  is 
subsequent  to  it.    Llewellyn  v.  Roue, 

vol.  35,  p.  591 

APPORTIONMENT  OF  COSTS. 

1.  Costs  of  suit  apportioned  between  real 
and  personal  estate.    Johnston  v.  Todd. 

vol.  8,  p.  489 

2.  An  information  related  to  two  objects, 
one  failed,  and  the  decree  dismissed  so 
much  of  the  information  as  related  to  it, 
without  costs,  and  ordered  the  Defendant 
to  pay  the  informant  his  costs  of  the  suit. 
Held,  that  the  Taxing  Master  was  wrong 
in  apportioning  the  general  costs  of  suit 
between  the  two  objects.  The  Attorney- 
General  v.  Lord  Carrington.   vol.  6,  p.  454 

APPRENTICE. 

1.  A  fiat  of  bankruptcy  issued  against  the 
roaster  of  an  apprentice,  but  was  after- 
wards annulled,  by  means  of  a  composi- 
tion between  the  bankrupt  and  his  cre- 
ditors. Held,  that  the  indentures  of 
apprenticeship  were  discharged.  Allen 
V.  Cotter.  vol.  1,  p.  274 

2.  This  Court  has  no  jurisdiction  to  order 
the  cancellation  of  articles  of  apprentice- 
ship and  the  return  of  a  portion  of  the 
premium,  on  the  ground  of  the  wrongful 
refusal  of  the  master  to  continue  to  in- 
struct his  apprentice  in  his  trade,  accord- 
ing to  his  agreement.     Webb  v.  England. 

vol.  29,  p.  44 

3.  A  hill  for  the  specific  performance  of 
articles  of  apprenticeship  cannot  be 
maintained.     Ibid. 

4.  Jurisdiction  in  case  of  apprentice.  Ther- 
man  v.  Abell,  vol.  29,  p.  58 

APPROPRIATION  OF  ASSETS. 

1.  An  executor,  who  was  also  trustee,  di- 
vided the  assets:  he  paid  to  the  adult 
legatees  their  shares,  and  invested  the 
shares  of  the  infants  in  his  own  name, 
but  he  executed  no  declaration  of  trust 
thereof:  he  afterwards  applied  these  sums 
to  his  own  use.  Further  assets  having 
unexpectedly  fallen  in:  Held,  that  they 
ought,  in  the  first  instance,  to  be  applied 
in  making  good  the  infants'  legacies. 
Wilmott  v.  Jenkine.  vol.  1,  p.  401 

2.  A  mortgagor  died,  and  a  bill  was  filed 
by  the  mortgagee  for  the  administration 
of  the  estate,  and  payment  of  the  mort- 
gage. The  mortgaged  property  was  sold, 
and  the  produce  paid  into  Court  to  a 
general  account,  and  accumulated  for  a 
series  of  years.  Held,  that  the  mort- 
gagee had  no  right  to  treat  the  fund  as 
appropriated  to  the  mortgage,  and  take 
the  accumulations.    Irby  v.  Irby. 

vol.  22,  p.  217 
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APPROPRIATION  OF  PAYMENTS. 

1.  A,  B,j  an  equitable  mortgagee,  lent  the 
title  deeds  to  C.  2).,  the  mortgagor,  to 
enable  him  to  arrange  a  sale  of  the  pro- 
perty. C.  D.  was  indebted  to  A.  B.,  both 
on  the  mortgage  and  on  a  trade  account, 
C,  D.  paid  to  A,  B,  a  part  of  the  produce 
of  the  sale ;  but  there  was  no  evidence 
of  his  having  made  any  express  appro- 
priation of  that  payment.  Held,  that  it 
must  be  understood  that  the  payment 
was  made  on  the  mortgage  account,  and 
that  A,  B,  had  no  right  to  appropriate  it 
to  the  trade  account.     Young  v.  English, 

vol.  7,  p.  10 

2.  A*  B.,  a  married  woman,  conveyed  her 
separate  estate  to  C.  D.,  in  trust  to  sell, 
&c.,  and  pay  a  debt  due  to  him  from  her, 
and  further  advances,  not  exceeding  in 
the  whole  400/.,  and  to  hold  the  surplus 
for  her  separate  use.  C.  D,  afterwards 
made  further  advances  far  exceeding  the 
limit,  part  of  which  was  paid  upon  bills 
drawn  on  him  by  A.  B.  with  directions 
"to  charge  the  same  to  the  account  of" 
her  separate  estate.  Held,  that  C.  D. 
was  not  entitled  to  appropriate  his  re- 
ceipts, in  the  first  place,  in  payment  of 
the  advances  not  covered  by  the  security, 
and  that,  upon  the  true  construction  of 
the  instruments,  C.  D.  was  bound  to 
apply  the  separate  estate  which  he  re- 
ceived, in  satisfaction  of  the  charge,  and 
could  only  consider  the  surplus,  after 
such  satisfaction,  as  subject  to  the  dis- 
position of  C.  D.,  or  liable  to  such  ordi- 
nary lien  as  he  might  acquire  by  ad- 
vancing money  to  her.    Smith  v.  Smith, 

vol.  9,  p.  80 
8.  The  rule  in  Clayton* t  can  (1  Mer,  572), 
that  subsequent  payments  must  be  ap- 
propriated to  the  discharge  of  the  oldest 
debts,  has  ever  since  been  acted  on.  Re 
Medewe't  Trust,  vol.  26,  p.  688 

Laing  v.  Campbell.  vol.  36,  p.  3 


APPURTENANCES. 

1.  A  testator  devised  all  the  freeholds  to 
which  he  might  be  entitled  at  his  decease, 
**  situate  in  the  parish  of  C,  with  their 
appurtenances."  Held,  that  it  did  not 
pass  pieces  of  land  in  two  other  parishes, 
which  had  always  been  let  with  the  lands 
in  C.  as  one  farm,  and  occupied  by  the 
same  tenant.    Evans  v.  Angell, 

vol.  26,  p.  202 

2.  It  is  settled  by  the  earliest  authority, 
repeated  without  contradiction  to  the 
latest,  that  land  cannot  be  "appurte- 
nant" to  land,  and  the  word  ^  appurte- 
nances" only  includes -incorporeal  here- 
ditaments,  such  as  rights  of  way,  &c.,  but 
does  not  include  additional  land.  Lister 
V.  Pickfird,  vol.  34,  p.  576 


ARBITRATION. 

1.  Several  actions  and  suits  being  pend- 
ing between  the  Plaintiff  and  Defendant, 
one  of  such  actions  came  on  for  trial  in 
the  Queen's  Bench,  when,  by  consent,  all 
matters  in  difference,  including  the  suits 
at  law  and  in  equity  then  depending  be- 
tween the  parties,  were  referred  to  arbi- 
tration. The  Plaintiff  in  equity  after- 
wards served  a  subpoena  to  hear  judgment 
and  set  down  the  causes.  The  Court,  on 
motion,  set  aside  the  subpana  with  costs, 
and  struck  out  the  causes  from  the  list 
Ambler  v.  Tebbutt,  vol.  2,  p.  442 

2.  Arbitration  clauses  in  deeds  are  not 
binding  on  the  parties,  so  as  to  oust  the 
jurisdiction  of  the  Court.  The  Earl  of 
Mexborough  v.  Bower,  vol.  7,  p.  127 

3.  Upon  the  face  of  an  award,  the  arbitrator 
appeared  to  have  improperly  disallowed 
a  sum  of  8182.  On  an  application  to  a 
Court  of  Equity  to  set  aside  the  award, 
the  Respondent  offered  to  allow  it.  Held, 
nevertheless,  that  the  award  must  be  set 
aside.    Skipworth  v.  Skipworth, 

vol.  9,  p.  135 

4.  Upon  a  reference  by  order  of  this  Court, 
the  award  may  be  enforced  before  it  has 
been  made  a  rule  of  Court.  Wood  v. 
Taunion,  vol.  11,  p.  449 

5.  A  railway  contractor,  on  the  completion 
of  the  works,  brought  an  action  against 
the  companv  to  recover  the  balance.  By 
an  order  of  Court,  all  matters  iu  differ- 
ence were  referred  to  arbitration,  with 
full  powers;  and  the  Court  was  em- 
powered to  refer  back  the  award  from 
time  to  time.  The  award  was  made  in 
July,  1848,  and  in  January ,  1850,  the 
Company  filed  a  bill,  alleging  fraud  in 
the  performance  of  the  works  practised 
in  collusion  with  their  engineer,  and 
discovered  since  the  award,  and  seeking 
to  set  aside  the  award,  and  have  the  ac- 
counts taken.  A  general  demurrer  was 
allowed,  on  the  ground  that  the  matter 
was  already  before  another  jurisdiction 
competent  to  reconsider  the  matter  and 
decide  all  questions.  Londonderry  and 
Enniskillen  Railway  Company  v.  Leishwuuu 

vol.  12,  p.  423 

6.  Refusal  to  refer  to  arbitration  in  pur- 
suance of  an  agreement,  is  not  of  itself 
a  sufficient  reason  for  refusing  costs  to  a 
successful  party.     Lees  v.  Lrforest. 

vol.  14,  p.  250 

7.  The  committee  of  a  benefit  building 
society  authorized  the  vice-president  to 
purchase  a  real  estate  for  the  society,  and 
furnished  him  with  part  of  the  funds. 
He  purchased, but  appropriated  the  estate 
to  himself.  Held,  that  the  jurisdiction 
was  not  ousted  by  a  rule  of  the  society 
for  referring  disputes  to  arbitration.  Af«/- 
loek  V.  Jenkins.  vol.  14,  p.  628 

8.  A  n  arbitrator  in  taking  accounts,  allowed 
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one  iMTtf  an  ioterview  in  the  absence  of 
the  other:  the  award  was  set  aside,  flor- 
cey  f.  SMton.  Tol.  7,  p.  455 

9.  Miscenduet  on  the  part  of  tiie  person 
spplyioflr,  wiU  not  prevent  the  Court  set^ 
ting  ttiae  the  award,  for  the  matter  con* 
ccnu  the  dne  administration  of  justice. 

10.  A  motion  was  made  to  dismiss  a  bill  in 
parsmooe  of  an  award :  it  came  on  upon 
the  last  day,  on  whicb,  under  the  statute^ 
an  ipplication  could  be  made  to  set  aside 
the  award.  The  rMpondent  then  made 
objectbns  to  the  award,  and  tbe  motion 
W8I  ordered  to  stand  over,  with  liberty 
fff  the  respondent  to  give  notice  of  mo- 
tion to  dispute  the  award.  Held,  that 
this  operated  as  an  extension  of  the  time. 


11.  Accounts  being  directed  to  be  taken  by 
the  Master,  liberty  was,  by  consent,  given 
to  the  parties  to  submit  to  arbitration 
any  question  of  account  The  Court  also 
giTo  liberty  to  the  Master  to  adopt  the 
condosions,  but  would  not,  even  by  con- 
sent, make  it  compulsory.  Scale  y. 
Potkergitt.  vol.  8,  p.  861 

12.  Parties  entered  into  a  contract  to  pur- 
chase a  brewery  and  plant  at  a  price  to 
be  fixed  hy  arbitrators,  who  were  to 
choose  an  umpire  before  entering  upon 
the  valuation.  The  arbitrators  could  not 
agree  on  an  umpire.  Held,  that  Uie 
Court  had  no  authority,  under  the  17  &  18 
Vkt,  c  125,  as.  1, 2,  to  appoint  an  umpire 
for  such  a  purpose*    CdUnt  v.  ColUns* 

vol.  26,  p.  806 

15.  An  arbitrator  allowed  two  bills  of  costs 
*ent  to  him  by  one  side  after  the  last 
meeting,  without  communicating  them  to 
the  other  side,  and  he  being  authorized 
under  the  reference  to  appoint  an  ac- 
countant *'  not  objected  to  by  any  of  the 
parties,"  appointed  one  without  commu- 
nicating with  the  parties.  The  award 
^as  set  aside.    JU  TidnffelL 

vol.  SSf  p.  218 
14.  An  arbitrator  awarded  that  a  sum  which 
he  found  due  from  one  party  should  "  be 
fivthwith  paid  and  accounted  for  by  him 
and  brought  into  the  trust  accounts." 
Hdd,  that  this  was  too  uncertain  and 
&tal  to  the  award.  Ibi4L 
I  j.  Observations  as  to  remitting  an  award 
back  to  the  same  arbitrator  under  the 
17  ft  18  Fiet,  c.  125,  s.  8.     Jhid. 

16.  A  railway  company  gave  to  a  lease- 
holder the  usual  notice  to  treat,  and  it 
was  referred  to  arbitration  to  ascertain 
the  value  of  the  premises  and  the  damages 
sustained  by  the  execution  of  the  works 
and  the  compensation  to  be  paid  by  the 
company  in  respect  thereof.    The-arbi- 
tntflr  awarded  2,700/.  as  the  compensa- 
^  to  be  paid  for  all  the  leaseholder's 
tntcreat,  of  whatefer  nature,  in  the  lease- 
*^   Upon  a  bill  by  the  leaseholder  for 


a  specific  performance.  Held,  that  the 
award  was  oad,  and  the  bill  was  dismissed 
with  costs.  WaJufield  v.  The  Uanelly 
RaUway  and  Dock  Ccmpamy. 

vol.  84,  p.  245 


ARTICLES  OF  ASSOCIATION. 

[See  Sha&eboldkr.] 

ARTICLES  OF  PARTNEBfiHIP. 
[See  PARTRBisBir.] 

ASSENT  TO  LEGACIES. 
[See  Executor.] 

ASSETS. 

[See  Administration,  Conversion  of 
Assets, Exoneration,  Following  As- 
sets, Order  of  Assets,  Payment  or 
Debts  and  LEOAciEi.] 


ASSIGNEE  IN  BANKRUPTCY. 

1.  The  nrovisional  assignee  of  an  insol- 
vent debtor  having  'Seen  made  a  De- 
fendant to  a  suit  by  a  mortgagee  to  fore- 
close the  insolvent  and  those  claiming 
under  him.  Held  to  be  entitled  to  his 
costs,  to  be  paid  by  the  Plaintiff,  who 
was  to  add  them  to  his  securi^.  Parker 
V.  Bumey.  vol.  1,  p.  492 

2.  Official  assignee  of  defaulting  trustee 
whose  estate  had  been  distributed  waa 
refused  costs.     Williams  v.  Nixon, 

voL  2,  p.  472 
8.  Upon  a  taxation  assignees  of  a  bank- 
rupt solicitor  are  personally  liable  for 
the  costs  of  taxation  of  a  bill  of  costs 
delivered  by  them,  where  more  than  one- 
sixth  is  taken  off.    Re  Peere. 

vol.  21,  p.  520 
Re  Peile,  vol.  25,  p.  561 

4.  Bond  fide  sale  of  bankrupt's  property  by 
the  creditors'  assignee  alone,  wi^out  the 
concurrence  of  the  official  assignee,  held 
valid.    In  re  Ward^e  Legacy, 

vol.  26,  p.  207 

5.  A  vendor  resisted  a  bill  for  specific  per- 
formance* He  became  bankrupt,  and 
his  assignee  afterwards  continued  the  re- 
sistance, but  failed  at  the  hearing.  Held, 
that  the  assignee  must  pay  the  plaintiff's 
costs  of  suit  incurred  subsequent  to  the 
bankruptcy.    Fotwell  v.  Greatores.  Fo»- 

I       well  V.  Tanier.  vol.  SZ,  p.  845 

'  F 
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ASSIGNMENT. 

[See  Equitable  Assignment,  Assign- 
ment Pendente  Lite,  Chose  in  Ac- 
tion.] 


ASSIGNMENT  PENDENTE  LITE. 

1.  The  Plaintiff  in  a  bill  to  redeem  trans- 
ferred the  mortgage  property  pendente 
lite.    Held,  that  the  suit  could  not  pro- 

'  ceed  in  the  absence  of  the  transferee. 
Johnton  v.  Thomas.  vol.  11,  p.  501 

2.  Pending  a  suit  by  a  mortgagor  for  re- 
demption, the  Plaintiff  became  an  insol- 
vent, and  he  also  aliened  the  property. 
Neither  his  assignees  nor  his  alienee 
were  made  parties,  and  in  their  absence 
an  order  was  made  foreclosing  the  Plain- 
tiff. Held,  that  the  assignees  in  insol- 
vency were  not  bound  by  it,  the  assign- 
ment to  them  by  the  insolvent  being  in 
invitum,  but  that  it  was  binding  on  the 
Alienee  pendente  lite  and  those  claiming 
under  him.  Held,  also,  that  the  latter 
could  not  avail  themselves  of  the  objec- 
tion of  the  absence  in  the  suit  of  the 
former.    Wood  v.  Surr,      vol.  19,  p.  651 


ATTACHMENT. 

[Se$  Attachment  of  Person,  Sub- 

P(ZNA.] 

ATTACHMENT  OF  PERSON. 

1.  A  second  attachment  ordered,  where 
Defendant  had  been  discharged  for  not 
having  been  brought  up  in  time.  Robey 
v.  WhUewood.  vol.  7,  p.  77 

2.  The  old  practice  does  not  authorize  a 
party  prosecuting  a  contempt  to  make 
out  process  into  a  county,  in  which  it  is 
known  the  party  prosecuting  is  not.  Bot- 
eheiti  V.  Power.  voL  8,  p.  180 

3.  According  to  the  old  practice,  an  at- 
tachment returnable  immediately  could 
not  be  issued  without  a  previous  order. 
Ibid. 

4.  An  attachment  for  want  of  answer  re- 
turnable immediately  against  a  Defend- 
ant resident  out  of  the  jurisdiction  is 
irregular.    Zulueta  v.  Finent. 

vol.  15,  p.  278 

5.  An  attachment  issued  against  Defend- 
ants in  the  County  Palatine  for  not 
making  an  affidavit  of  documents.  The 
sheriff,  after  caption,  let  the  Defendants 
out  on  bail,  they  having  filed  the  affida- 
vit. The  sheriff  being  afterwards  ordered 
to  return  the  writ,  made  default,  and  on 
a  motion  that  he  should  return  the  writ 
or  sund  committed:  Held,  that  it  was 
not  competent  for  the  sheriff  to  object  to 
the  first  order,  on  the  around  that  it  ought 
to  have  been  directed  to  the  Chancellor 
of  the  County  Palatine  of  Lancaster  and 


not  to  the  sheriff;  and  secondly,  tbat 
the  Court  would  not,  on  this  occasion, 
allow  him  to  enter  into  the  merits,  to 
shew  that  the  Plaintiffs  had  not  been 
prejudiced  by  the  irregularity,  but  that  a 
return  must  be  made.    Sugden  v.  HaiL 

vol.  28,  p.  26S 
6.  An  order  for  an  attachment  may  be 
niade  ex  parte  against  a  married  uwmau 
who  has  obtained  an  order  to  answer 
separately  and  has  made  default  in  pat- 
ting in  her  answer.  Home  v.  Patrick, 
(No.  1.)  vol  30,  p.  405 


ATTESTATION. 

[See  Codicil,  Mortmain,  Will.3 

ATTORNEY. 
[See  Solicitor.] 

ATTORNEY-GENERAL. 
[See  Charity,  Information.] 

1.  The  Attorney-General  oannot  be  pro- 
ceeded against  by  service  of  copy  bill 
under  the  23rd  Order  of  JuguU^  1841. 
Ckrietopher  v  Cleghom.        vol.  8,  p.  314 

2.  The  Courts  exercise  over  the  Attorney- 
General  the  same  authoritjr  which  they 
exercise  over  every  other  suitor ;  and  the 
Attorney-General  would  not,  any  more 
than  any  other  suitor,  be  permitted  to 
prosecute  any  proceeding  which  vraa 
merely  vexatious,  or  had  no  legal  object : 
but  the  Attorney-General  conducts  the 
proceedings  on  a  teire  faeia*  accordiogf 
to  his  own  judgment  and  discretion,  and 
may.  when  he  thinks  fit,  stay  the  pro- 
ceedings,  or  enter  a  nolle  prosequi.  The 
control  which  the  Attorney.General  ex- 
ercises is  subject  only  to  the  responsi- 
bility to  which  every  public  servant  is 
liable  in  the  discharge  of  his  duty,  and 
subject  to  the  jurisdiction  which  theCourts 
may  have  over  him,  upon  a  charge  pro- 
perly brought  against  him,  for  a  negli- 
gent or  erroneous  performance  of  his 
duty.     The  Queen  v.  Prosser. 

vol.  11,  p.  806 

3.  There  is  no  such  rule  in  equity,  that  the 
Attorney-General  is  not  entitled  to  re- 
ceive costs.  The  Jltomey-General  v.  The 
Corporation  qf  London,        vol.  12,  p.  171 

4.  Costs  awarded  to  the  Attorney-General 
to  be  paid  by  Defendants,  who  had  failed 
in  exceptions  to  the  Master's  report. 

Ibid. 

5.  The  Attorney-General  possesses  the  en- 
tire dominion  over  every  information  in- 
stituted in  his  name,  whether  it  be  filed 
ex  officio,  or  at  the  instance  of  a  relator. 
The  Jttomeff-'General  v.  Haberdaeher^ 
Company.  voL  16,  p.  397 
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6.  A  tpeeud  petition  bETiog  been  prewnted 
byrelttora  in  the  name  of  the  Attorney- 
General,  the  Court  first  directed  the  At- 
tomey-General  to  be  served,  and  at  the 
hearing  ordered  the  petition  to  stand 
over,  with  a  request  to  the  Attorney- 
General  to  certify  the  course  he  thought 
it  desirable  to  adopt  on  the  petition. 
The  relators  appealed,  when  the  Attor- 
ney-General asked  that  the  petition 
might  be  dismissed,  which  was  done  ac- 
cordingly by  the  Lord  Chancellor,  wiUi 
costs,  notwithstanding  the  opposition  of 
the  relators.  Jtiarney'General  ▼.  Wyg- 
getton's  HotpUah  toI.  16,  p.  SIS 

See  Attorney' General  v.  Payne, 

vol.  27,  p.  168 

7.  The  Attomey-General  attended  in  a 
cause  to  which  he  was  not  a  party,  to 
support  a  claim  for  legacy  duty  upon  a 
fund  in  Court.  The  claim  failed.  Held, 
that  the  Crown  was  not  entitled  to  costs. 
Bobton  V.  Neale.  vol.  17,  p.  178 

8.  Rule  88  to  the  appearance  of  the  Attor- 
ney-General in  charity  cases.  Ware  v. 
Cumherlege.  vol.  20,  p.  503 

9.  Power  of  the  Attorney-General  to  sanc- 
tion a  compromise  in  charity  cases.  M- 
toney^General  v.  Boueherett, 

vol.  25,  p.  116 

10.  A  suit  against  a  corporation  to  compel 
the  performance  of  a  public  trust  should 
be  by  information  by  the  Attorney-Gene- 
ral   Evan  V.  The  Corporation  rf  Awn, 

vol  29,  p.  144 


AUCTIONEER. 

{See  Opbnim G  BiDDnras,  Reserved 
Biddings.] 

SmbUf  that  a  vendor  cannot,  after  real 
esute  has  been  knocked  down  at  an 
auction,  and  before  the  signature  of  the 
written  contract,  revoke  the  authority  of 
the  auctioneer.    Day  v.  Wells, 

vol.  SO,  p.  220 


AUDITA  QUERELA. 

Tbe  Court  declined  to  direct  a  writ  of 
ssdito  querela  to  issue  upon  an  ex  parte 
motion,  saying  that  if  it  was  a  matter  of 
right  it  would  issue  as  of  coqrset  but 
that  if  the  Court's  judgment  must  be 
exercised,  the  other  side  must  be  present, 
frpip  V.  Bicardo,  vol.  9Z,  p.  122 


AUTHORITY  TO  SUE. 

[See  SoLiciTOB.] 

!•  A  joint  and  several  answer  filed  for  two 

£  arsons,  by  a  solicitor  having  authority 
cm  one  only,  will  not  be  ordered  to  be 
taken  off  the  file  on  the  application  of 


one  party  in  fh«  abMQe«  of  tbe  other. 
Wiggim  V.  Peppin,  vol.  2,  p.  40S 

2.  A  petition  was  presented  in  the  names 
of  ^.  and  B.,  but  without  the  authority 
of  ^.  Held,  that  having  regard  to  the 
rights  of  the  Respondents,  the  petition 
could  not  be  ordered  to  be  taken  off  the 
file  on  the  application  of  ^.  Tarbuek  v. 
Tarbuck.  vol.  6,  p.  1S4 

3.  A  bill  being  filed  without  the  written 
authority  of  one  of  several  co-Plaintiffs, 
and  the  evidence  being  unsatisfactory  as 
to  the  retainer,  his  name  was  struck  out 
as  oo-Plaintiff  with  costs  to  be  paid  by 
the  solicitor.    Phtner  v.  Knighte, 

voL  6,  p.  174 

4.  A  bill  filed  without  the  authority  of  the 
Plaintiff,  was  dismissed  with  costs,  and 
the  Plaintiff  was  taken  under  an  attach- 
ment  for  nonpayment  of  costs.  The 
Court,  on  motion,  ordered  the  solicitor  to 
indemnify  A.,  but  refused  to  release  A, 
as  against  the  claim  of  the  Defendants. 
Held  also,  that  A.  was  not,  on  such  ap« 
plication,  to  be  deprived  of  bis  right 
against  the  solicitor  to  damages  for  nis 
imprisonment.    Hood  v.  PhilUpe. 

vol.  6,  p.  176 

5.  The  name  of  a  person  who  had  been 
made  tbe  next  friend  of  an  infant  Plain- 
tiff without  his  authority,  ordered  to  be 
struck  out,  but  liberty  was  given  to  the 
co-Plaintiffs  to  amend  by  naming  a  new 
nextfiiend.  Ward r.  Ward.  vol.  6,  p.  251 

6.  As  to  the  liability  of  the  next  friend  in 
such  a  case  as  regards  the  Defendant. 
Ibid. 

7.  A  suit  was  prosecuted  through  a  soli- 
citor, and,  as  the  Plaintiffb  alleged,  with- 
out Aeir  authority.  The  Defendant 
gave  notice  of  motion  to  dismiss  tbe  bill 
ror  want  of  prosecution,  which,  being 
served  on  the  solicitor,  he  requested  the 
Plaintiffs  to  name  a  new  solicitor,  which 
they  refused  to  do.  The  solicitor  then 
moved  that  he  might  be  dismissed  as 
solicitor.  Held,  that  no  such  order  could 
be  made,  but  personal  service  on  the 
Plaintiffs  of  the  notice  of  motion  to  dis- 
miss was  ordered.  The  Plaintiffs  took 
no  step  to  relieve  themselves  from  their 
liability.  Held,  that  the  Defendant  was 
entitled  to  have  the  bill  dismissed,  with 
costs  to  be  paid  by  the  Plaintifib,  leaving 
them  to  obtain,  as  against  the  solicitor, 
any  remedy  they  might  have.  Tarbuek 
V.  Woodcock.  vol.  6,  p.  581 

8.  A  bill  of  costs  was  taxed  nominally  at 
the  instance  of  the  client,  but  without 
his  sanction,  qtusre  as  to  his  remedy.  Re 
Thompson  ^  Debenham,       vol.  25,  p.  245 

BANKER. 

[See  Banking  Act.] 

1.  Explanation  of  the  nature  of  the  relation 
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between  banker  and  customer.    JVatit  v. 
ChruHe.  vol.  11,  p.  546 

2.  Bankers  have  no  lien  on  the  deposit 
of  a  partner  of  a  firm  on  his  separate 
account  for  a  balance  due  to  the  bank 
from  the  firm.    Ibid. 

3.  A  fund  was  standing  to  the  account  of 
two  trustees  in  the  books  of  some  bank* 
era,  who  had  notice  that  it  was  a  trust 
fund.  By  the  direction  of  the  tenant  for 
]ife  alone  they,  in  1843,  transferred  it  to 
his  account,  and  thereby  obtained  pay- 
ment of  a  debt  due  from  him  to  them. 
Held,  that  the  trustees  might  sue  the 
bankers  in  this  Court  to  have  the  trust 
fund  replaced,  and  that  the  Statute  of 
Limitations  was  inapplicable.  Bridge 
man  ▼.  OilL  vol.  24^  p.  802 

4.  A  security  given  by  a  customer  to  his 
bankers  for  the  balance  "  which  shall  or 

.  may  be  found  due  on  the  balance  of"  the 
account.  Held,  to  cover  the  existing 
balance  only,  and  not  to  be  a  continuing 
security  for  the  floating  balance.  Re 
Medew^t  Trutt.  vol.  26,  p.  588 

5.  Where  the  account  between  a  banker 
and  his  customer  is  kept  at  compound 
interest,  and  the  customer  dies,  the  final 
balance  at  his  death,  in  the  absence  of 
contract,  carries  no  interest.  It  is  the 
same  where  the  balance  is  in  the  cus- 
tomer's favour,  and  the  banker  dies,  or 
ceases  to  carry  on  business,  or  becomes 
bankrupt.  Cnukiil  v.  Bower  ;  Bower  v. 
Turner,  vol.  32,  p.  86 

6.  When  the  accounts  between  banker  and 
customer  have  been  carried  on  for  a  series 
of  years  on  a  particular  principle,  the 
Court  will  assume  there  is  an  agreement 
to  that  effeot;  but  acquiescence  in  it 
does  not  amount  to  a  settlement  of  ac- 
count    Motte  V.  Salt,        vol.  32,  p.  269 

7.  Bankers  had  a  mortgage  and  a  banking 
account  with  their  customer.  Held, 
that  in  ascertaining  the  amount  due  be- 
tween them,  the  accounts  must,  in  the 
first  instance,  be  taken  separately  and  on 
different  principles.    Ihid, 

BANKING  ACTS. 

1.  The  remedies  given  by  the  Banking  Act 
(7  Oeo.  4,  c.  46)  are  not  cumulative,  but 
substitutional  for  the  prior  liabilities  of 
partners,  and  therefore  proceedings  can- 
not be  had  against  a  party  three  years 
after  he  has  ceased  to  be  a  member. 
Barker  v.  Buttrest,  vol.  7,  p.  134 

2.  Under  the  7  &  8  Viet.  c.  32,  the  right  of 
a  country  bank  to  issue  notes  belongs 
beneficially,  on  the  death  of  a  partner,  to 
the  surviving  partner.    Snuth  v.  Everett, 

vol  27,  p.  446 

BANKRUPTCY. 
[See  AssiONSE  in  Bakkruptct,  Bank- 


rupt Trustee,  Fraudulbmt  Pekfrr- 
EMCE,  Reputed  Ownership,  Set-off.] 

1.  Proceedings  in  insolvency  held  not  to  be 
superseded  by  a  subsequent  bankruptcy 
founded  on  an  act  of  bankruptcy  prior  to 
insolvency,     ^debotham  v.  Barrington,. 

vol.  8,  p.  524 

2.  Injunction  granted  to  restrain  a  party 
from  taking  inequitable  proceedings  in 
bankruptcy.    Attwood  v.  Banke, 

vol.  2,  jp.  192 

3.  After  a  demurrer  had  been  put  in  to  a 
bill,  the  sole  Plaintiff  became  bankrupt. 
Upon  the  motion  of  the  Defendant  who 
had  demurred,  the  Court  ordered  that 
the  assignee  should  remedy  the  defect  in 
the  suit  within  a  mondi,  or  that  the  bill 
should  be  dismissed  without  costs.  Lord 
Huntingtower  v.  Sherhom.    vol.  5,  p.  8S0 

Clarke  v.  Tipping.  voL  16,  p.  12 

4.  A,  died,  and  a  considerable  sum  was  due 
from  his  partner,  B.,  to  his  estate.  B, 
continued  the  trade,  with  the  assent  of 
the  executors,  but  at  the  end  of  six 
months  they  insisted  on  payment,  or  to 
have  the  business  wound  up ;  whereupon 
B.  assigned  to  them  his  share  in  all  the 
partnership  assets,  upon  trust  to  pay  the 
joint  creditors,  and  tnen  the  debt  due  to 
A,*B  estate,  and  the  residue  to  B,  Held, 
upon  ^.'s  subsequent  bankruptcy,  that 
the  assignment  was  not  an  act  of  bank- 
ruptcy.   Payne  y.  Hornby,  vol.  2^, p.  280 

5.  A,i  as  surety  to  a  firm,  signed  a  joint  and 
several  bill  of  exchange.  The  firm  hav- 
ing become  bankrupt : — Held,  that  A^e 
claim  was  of  such  a  nature  as  not  to  be 
proveable  under  the  bankruptcy,  and 
therefore  not  barred  by -the  certificate. 
Bice  V.  Gordon.  vol.  11,  p.  265 

6.  Form  of  reference  under  the  7  &  8  Viet. 
c.  Ill,  in  the  case  of  a  bankrupt  joint- 
stock  company.  Jn  re  The  Fourth  Marine 
Insurance  Company.  vol.  9,  p.  469 

7.  Under  a  marriage  settlement  the  hus- 
band was  entitled  to  a  life  interest  in  all 
the  wife's  after-acquired  property.  The 
husband  became  bankrupt,  and  obtained 
his  certificate.  The  wife  afterwards  be- 
came entitled  to  the  residuary  estate  of 
her  deceased  sister,  as  next  of  kin. 
Held,  that  the  assignees  were  not  en- 
titled to  the  husband's  life  interest  in  this 
property.    In  re  Jnkeon'e  Truete. 

voL  21,  p.  310 

8.  Interests  given  to  an  uncertificated 
bankrupt,  contingently  on  his  obtaining 
his  certificate.  Held,  to  pass  to  his 
assignees  on  the  happening  of  that  event 
Davidton  Y.  Chalmert :  Penyv.Ckaimert. 

voL  33,  p.  658 

9.  A  testatrix  provided  that  in  case  her 
nephew,  who  was  an  uncertificated  bank- 
rupt, should  obtain  his  certificate,  so  u 
to  be  enabled  to  hold  and  enjoy  real  and 
personal  estate  for  bis  own  absolute  per- 
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Booal  use,  enjoyment  and  benefit,  free 
from  the  control  of  any  other  person,  the 
income  of  her  residue  should  be  paid  to 
him  for  Kfe,  on  his  subsequent  discbarge, 
apder  the  Bankntptcv  Act.  Held,  that 
his  life  interest  passed  to  his  assignees  as 
a  contipgent  interest  then  coming  into 
poasession.  Davidson  Y.Chalmen!  Perry 
T.  Ckaburt,  vol.  33,  p.  653 

10.  A  debt  doe  by  one  partner  in  a  firm  to 
his  co-partners  cannot  be  proved  against 
the  joint  estate  until  all  the  joint  debu 
bare  been  paid  in  full ;  but  it  can  pro- 
perly be  proved  against  the  separate 
estate  of  the  debtor  as  soon  as  the  joint 
debts  of  the  partnership  have  been  dis- 
chaiged  by  the  solvent  partner.  Seott  v. 
^«w«  voL  34,  p.  434 

11*  Under  an  agreement  for  a  lease  for 
three  years,  with  an  option  to  the  lessee 
to  have  an  extension  of  the  term,  the 
option,  on  the  bankruptcy  of  the  lessee, 
paaaes,  with  the  interest,  to  the  assignees, 
Qoder  the  141st  section  of  the  12  &  13 
yku  c.  106,  and  stmhU  not  as  a  power 
mder  the  147th  section.  Auckland  ▼. 
P^lm,  vol.  86,  p.  281 


BANKRUPT  TRUSTEE. 

1*  An  executor  became  bankrupt ;  his  co- 
executors,  who  had  become  liable  through 
his  de&ult  for  payments  which  they  had 
made,  were  allowed  to  prove  against  his 
ettate.    Lincoln  v.  IFright,    vol.  4,  p.  427 

2.  i.  authorized  the  sale  of  bis  share  in  a 
brewery  to  B.,  his  surviving  partner, 
whom  he  appointed  one  of  his  executors. 
B.  conceivmg  he  had  duly  become  the 
Pprcbaser,  carried  on  the  business  until 
his  death,  and  it  was  subsequently  carried 
on  ly  C.  his  executor.  Afterwards,  upon 
a  bill  filed,  the  sale  was  set  aside,  and 
the  estate  of  J,  became  entitled  to  share 
in  the  profits  made  subsequent  to  A.^s 
death.  C.  afterwards  became  bankrupt, 
having  the  whole  trade  property  in  nis 
possession.  Held,  that  the  property  was 
not  within  the  order  and  disposition  of 
the  bankrupt    Sloeken  y.  Dawson. 

vol.  9,  p.  239 

3.  Where  a  trustee  who  is  indebted  to  the 
trost  becomes  bankrupt,  it  is  his  duty  to 
prove  the  debt,  and  if  he  neglect  so  to 
do,  he  is  liable  for  the  loss,  notwithstand- 
ing his  certificate.  Orre/«  v.  Corseri 
Coner  v.  Orrett.  vol.  21,  p.  62 

*.  When  a  testator  has  authorized  the  em- 
ployment of  his  estate  in  trade,  though 
the  finn  in  which  it  is  so  employed  be- 
comes bankrupt,  no  proof  can  be  made 
against  the  estate  of  the  bankrupts,  in 
respect  of  the  money  of  the  testator  so 
employed.    Scoity.Ixon.   voL34,p.  434 


BAPTISTS. 

The  trusts  declared  of  a  chapel  were  "  for 
the  use  and  benefit  of  a  congregation  of 
Particular  Baptists."  The  congregation 
were  divided  as  to  the  doctrine  of  strict 
and  free  communion.  On  an  informa- 
tion and  bill  to  restrain  the  practice  of 
free  communion  in  the  chapel,  the  Court, 
on  the  evidence,  came  to  the  conclusion, 
that  ^  each  congregation  of  Particular 
Baptists  had  a  right  to  regulate  its  own 

Sractice,  except  as  to  essential  and  fiin- 
amental  doctrines  of  their  faith.  That 
the  doctrine  in  dispute  was  not  one  of 
that  character,  but  was  an  open  question, 
and  that  the  majority  of  full  members 
nnight,  notwithstanding  a  contrary  usage 
since  1746,  alter  the  practice  in  respect 
of  communion,  and  adopt  the  practice  of 
free  communion  or]  of  strict  communion, 
as  they  should,  from  time  to  time,  think 
fit  to  determine.  The  Attomey^Oeneral 
y.  ChnUL  vol.  28,  p.  485 


BENEFICE. 
lSe€  Advowson,  PatronaoBi  Simomt.] 

BENEFIT  SOCIETY. 
{See  Building  Socibtt.] 


BEQUEATH. 

The  word  ''bequeath*'  is  laige  enough  to 
carry  real  estate  if  distinctly  applied  to 
it.     Whieksr  v.  Hume,        voL  14,  p.  618 


BEQUEST. 

ISee  Absolute  Interest,  Accelera- 
tion, Children,  Condition,  Contin- 
GENT  Gift,  Description  of  Gift, 
Devise,  Dying  without  Issue,  Gift 
TO  A  Class,  Legacies,  Limitation  of 
Gift,  Reference  (Gift  by),  Succes- 
sive Intbrests,  Vesting.] 


BILL. 

[See  Cross  Suit,  Filing  Bill,  Infor- 
mation, Suit,  Taking  Bill  off  File.] 


BILL  OF  COSTS  (DELIVERY). 

[See  Taxation.] 

BILL  OF  EXCHANGE. 
1.  A  banking  company,  by  its  articleSi  had 
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a  first  and  paramount  lien  upon  the 
shares  of  any  shareholder,  "for  all 
moneys  due  to  the  company  from  him." 
The  bank  held  bills  of  a  shareholder  for 
a  debt  due  to  the  bank.  Held,  that  the 
amount  of  the  bills  was,  before  they 
arrived  at  maturity,  ''moneys  due  to  tlie 
company,"  for  which  it  had  a  lien  on  the 
shares,  though  the  remedy  for  recovering 
the  amount  was  postooned,  and  that, 
therefore,  the  lien  on  the  bank  had  pri- 
ority over  a  charge  created  on  the  shares 
by  the  shareholder  before  the  bills  arrived 
at  maturity.  In  re  The  London,  Birming- 
ham and  South  Staffordthire  Banking  Corn- 
Company  { Limited),  vol.  34,  p.  332 
2.  Where  a  customer  of  bankers  gets  them 
to  discount  bills  at  a  time  when  his 
account  is  largely  overdrawn,  and  the 
amount  is  simply  carried  to  the  credit  of 
his  account,  tne  bankers  are  lioidera  for 
value,  though  no  money  was  actually 
paid.    In  re  Carew't  Ettaie  Act,  (No.  2.) 

vol.  31,  p.  39 


BILL  OF  REVIEW. 

1 .  Bill  ordered,  upon  motion,  to  be  taken 
off  the  file,  on  the  ground  that  it  was  a 
supplemental  bill  in  the  nature  of  a  bill 
of  review,  which  ought  not  to  have  been 
filed  without  the  leave  of  the  Court. 
Davie  v.  Bluek,  vol.  6,  p.  393 

2.  A  contract  was  entered  into  for  the  sale 
of  the  vendor's  interest  in  a  lease  and 
premises  at  Doneaeter,  known  as  the  bet- 
ting rooms,  for  the  remainder  of  the  lease 
granted  by  J,  A  bill  for  specific  per- 
formance was  filed  by  the  purchaser,  in 
which  and  in  the  decree  the  agreement 
was  treated  as  comprising  the  premises 
held  of  jt.f  and  an  account  of  the  rents 
was  directed.  It  turned  out  that  the 
rooms  and  premises  were  partly  under 
A,  and  partly  under  B,,  whereupon  the 
vendor  filed  a  second  bill,  praying  a  de- 
claration that  the  whole  was  comprised 
in  the  agreement.  Held,  however,  that 
the  Plaintiff  could  not,  upon  a  rehearing, 
obtain  the  relief  asked  by  the  second  bill, 
nor  could  he,  by  such  second  bill,  obtain 
the  relief  thereby  prayed,  whilst  the  de- 
cree stood  in  its  present  form ;  that  to 
obtain  the  relief  asked,  the  original  cause 
must  be  reheard  with  the  second,  and, 
consequently,  that  the  second  bill  was  a 
■upplemenul  bill  in  the  nature  of  a  bill 
of  review,  which  ouglit  not  to  be  filed 
without  leave  of  the  Court.    Ibid. 

3.  Property  was  held  by  A.,  B.,  and  C,  in 
trust  for  D,  for  life,  with  remainder  to 
her  children.  The  children  filed  a  bill 
against  the  tnisteet  for  a  breach  of  trust, 
and,  by  the  decree,  the  trustees  were  or- 
dered to  replace  the  fund.    C,  after- 


wards, being  in  contempt  for  nonper- 
formance of  the  decree,  filed  a  bill  against 
the  other  trustees,  and  the  tenant  for  life, 
alleging  that  they  had  received  and  re- 
tained the  produce  of  the  breaches  of 
trust,  and  seeking  to  make  them  and  the 
life  estate  liable  to  indemnify  CL  Held, 
that  such  a  bill  was  not  in  the  nature  of 
a  bill  of  review,  and  therefore  that  it 
might  be  filed  without  the  leave  of  the 
Court     Taylor  v.  Taylor,    vol.  12,  p.  220 

4.  Decree  made  in  favour  of  eettuie  qw 
truets,  upon  an  original  bill  and  without 
A  bill  of  review,  upon  the  discovery  of 
fresh  evidence,  although  a  contrary  de- 
cree had  previously  been  made  in  an- 
other suit  as  to  the  same  matter,  to  which 
the  eettuie  que  trutte  were  not  parties. 
Pierce  v.  Brady.  vol.  23,  p.  64 

6,  A,  insured  his  life  and  assigned  the 
policy  to  B,  A.  became  bankrupt,  and 
B.  died,  having  bequeathed  the  policy  in 
trust  for  C.  In  a  suit  between  the  assig- 
nees of  A.  and  the  trustee,  and  in  coose- 
Suence  of  the  trustee  not  having  proved 
lat  notice  of  the  assignment  had  been 
given  to  the  office,  the  fund  was  ordered 
to  be  paid  to  A*e  assignee,  as  beingwithin 
the  order  and  disposition  of  the  bankrupt. 
Parties  claiming  under  C  afterwards 
filed  their  orip^inal  bill  against  the  assig- 
nee, and  having  proved  that  notice  had 
been  given,  recovered  the  fund.     Ibid, 

6.  A  petition  for  leave  to  file  a  bill  of  re- 
view on  newly  discovered  evidence  can- 
not be  sustained,  if  supported  merely  by 
an  affidavit  of  the  Petitioner  upon  his 
information  and  belief.  Tkomae  v.  Rauh 
linge,    (No.  3.)  voL  84,  p.  50 

7.  Liberty  given  to  file  a  bill  of  review, 
after  a  former  petition  for  the  same  ob- 
ject had  been  refused  on  the  ground  of  a 
deficiency  of  evidence.    Ibid, 

8.  Upon  an  application  to  file  a  bill  of  re- 
view on  the  discovery  of  new  evidence, 
the  question  is,  whether  the  new  evidence 
would  have  induced  the  Court  to  make  a 
different  decree;  and,  secondly,  if  the 
application  is  made  with  due  diligence 
after  the  discovery.    Ibid, 

9.  An  estate  was  devised  in  equal  moieties 
to  two  colleges  on  charitable  trusts,  and, 
upon  an  information  relating  only  to  one 
moiety,  a  decree  had  been  made  and  en- 
rolled. Held,  that,  Jiaving  regard  to  the 
pleadings  and  parties,  it  was  no  bar  to  a 
subsequent  information  which  embraced 
the  two  moieties.  The  Attorney-  General 
V.  Sidney  Sussex  College,  Cambridge; 
IVinity  College,  Orford,  and  Frederick 
Greenhill.  vol  84,  p.  654 


BILL  TO  PERPETUATE  TESTI- 
MONY. 

[See  Perpbtuation  op  Testimony.] 
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BLENDING  ASSETS. 

[&ff  Charge  or  Debts,  Order  of  Ab- 
SBTS,  Payment  (Debts  and  Leoa- 
cieb).] 


BOND. 
ISee  Debt,  Joint  Liability.] 

1.  Whether  hoods  issued-  hy  a  puhlic  com- 
pany, in  which  the  names  of  the  obligees 
are  left  in  blank,  are  valid,  qtusre.  In  re 
Strand  Mutie  Hall  C&mpamp  {Limited), 

vol.  85,  p.  158 

2.  A  bond  was  given  by  a  broker  to  the 
Corporation  of  London,  to  secure  the  due 
pertormaoce  of  his  duties.  He  made 
default.  Held,  on  his  death,  that  the 
corporation  held  the  amount  recovered 
on  the  bond  as  equitable  assets,  and  in 
trust  for  the  general  body  of  his  creditors, 
and  not  exclusively  for  iho»e  who  had 
snfiered  by  his  delaultB.  Nath  y.  Bryant, 

vol.  25,  p.  583 


BONUS. 

1.  Bonuses  on  a  policy  held  to  he  subject 
to  the  trusts  of  a  marriage  settlement 
GiOsf  V.  BurUjf,  vol.  22,  p.  619 

2.  Upon  the  construction  of  a  settlement, 
it  was  held,  that  a  policy  effected  in 
the  names  of  trustees  was  itself  settled  ; 
but  that,  under  the  covenant  of  the  hus- 
band and  the  rules  of  the  company,  the 
husband  was  entitled  to  an  option  to  have 
any  bonus  applied  in  reduction  of  the 
premiums.  Bonuses  having  been  de- 
clared, the  husband  continued  to  pay  the 
full  premiums,  and  it  was  held,  on  his 
death,  that  the  bonuses  were  accretions 
to  the  trust,  and  did  not  belong  to  the 
executors.    Ibid. 

3.  The  manager  of  a  chartered  company 
bequeathed  ten  shares,  specifically  to  his 
son.  After  the  testator's  death  a  large 
sum  was  recovered  by  the  company  from 
his  estate,  under  a  compromise  sanctioned 
by  the  Court,  in  respect  of  the  testator's 
defalcations.  The  company  thereout  de- 
clared a  large  bontu.  Held,  that  such  bonus 
did  not  belong  to  the  specific  legatee,  but 
that  it  formed  a  portion  of  the  residue. 
Maelaren  v.  Stainton,  vol.  27,  p.  460 

4.  Similar  case  as  between  a  tenant  for  life 
and  remainderman.  Edmondson  v.  Crot' 
thwaite.  vol.  84,  p.  30 

A  testatrix  specifically  bequeathed  her 
Carron  Company's  shares  upon  trust  to 
pay,  yearly,  "  the  dividends,  interest  and 
proceeds"  to  A.  B.  for  life,  with  remain- 
ders over.  She  died  on  the  29th  of  May, 
but  on  the  previous  26th  of  May,  the 
company  declared  a  large  bonus  on  the 
shares,  payable  on  the    10th  of  June. 


o. 


Held,  that  the  bonus  did  not  pass  by  the 
specific  bequest    Lock  v.  Fenables, 

vol.  27i  p.  598 

6.  Bequest  of  the  2,600/.  insured  on  my 

life  with  the  H.  Company.    Held,  to  pass 

a  bonus  due  at  the  testator's  death.   Ae- 

herts  V.  Edwards.  vol.  Zd,  p.  259 


BOBOUGH  ENGLISH. 

Devise,  after  a  tenancy  for  life,  of  Borough 
English  lands  for  sale,  and  to  divide  the 
moneys  among  all  the  testator's  sons  and 
daughters  which  might  then  be  living, 
and  to  the  heir  and  heirs  of  them  which 
might  be  deceased,  share  and  share  alike. 
Held  that,  under  the  gift  to  the  heirs,  the 
common  law  and  not  the  heirs  in  Bo- 
rough English  took.    Polley  v.  Pplley.  . 

vol  81,  p.  Z^ 


BOROUGH  RATE. 

[5m  Municipal  Corporation  Act.] 

BORROWING  POWERS. 

iSee  Ultra  Vires.] 

1.  The  78th  clause  of  articles  of  association 
limited  the  power  of  directors  of  borrow- 
ing to  10,000/.,  unless  authorised  by  a 
'*  general  meeting."  By  the  85th  clause, 
a  *'  special  meeting"  might  authorize  the 
borrowing  of  Such  sums  as  it  thought  fit. 
Held,  that  the  directors  might  be  autho- 
rized to  borrow  beyond  10,000/.,  either 
by  a  general  or  a  special  meeting.  In  re 
Strand  Music  HaU  Company  (LimiUd). 

vol.  85,  p.  153 

2.  Whether  bonds  issued  by  a  public  com« 
pany,  in  which  the  names  of  the  obligees 
are  left  in  blank,  are  valid,  quare.    Ibid. 


BREACH  OF  TRUST. 

[5iM  CoNTBRSfON  OF  ASSETB,  DEVASTA- 
VIT, Inoemnitt,  Investment,  Pur- 
chase BY  Trustee,  Trustee  pbofit- 
iNo  BY  Trust.] 

1.  The  interest  of  a  cestui  que  trust,  who 
concurs  with  a  trustee  in  a  breach  of 
trust,  is  liable  to  indemnify  the  trustee. 
Booth  v.  Booth,  vol  1,  p.  125 

2.  A  trustee  acting  bond  fide  and  with  tho 
concurrence  of  the  heir  at  law,  under  a 
will  which  was  supposed  to  be  valid  as 
to  real  estate,  but  which  afterwards  turns 
out  to  be  invalid,  is  entitled  to  be  in- 
demnified out  of  the  personal  estate. 
Edgeettmbe  v.  Carpenter.      vol.  1»  p.  171 

8.  The  trustee  of  a  marriage  settlement 
concurred  in  a  breach  of  trust,  by  lend* 
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iog  the  fund  to  the  hushand  on  a  secu- 
rity not  warranted  by  the  settlement 
Held,  that  the  representatifes  of  such 
trustee  could  maintain  a  bill  against  the 
husband  and  the  other  eesiuis  que  trustt, 
for  the  restitution  of  the  fund.  Oreen- 
loood  ▼.  Wakrford.  yol.  1,  p.  676 

4.  A  person  knowingly  inducing  trustees 
to  lend  trust  money  to  his  debtor  on  a 
security  not  warranted  by  the  trusts,  in 
order  that  such  debtor  may  obtain  pay- 
ment thereout  of  his  debt,  is  accountable 
to  the  eettuis  que  trusts,   Fyler  t.  Fyler, 

vol.  8,  p.  660 

6,  Trustees  investing  trust  money  on  an 
unauthorized  security,  are  responsible 
for  any  future  loss  traceable  to  wat  first 
error.     Ibid, 

6.  In  the  answer  to  a  bill  for  relief  in  re- 
spect to  a  breach  of  trust,  it  was  alleged 
that  some  of  the  eestuis  aue  trusts  had 
assented  thereto.  Held,  that  the  parties 
sought  to  be  charged  were  entitlea  to  an 
inquiry.     Ihid,  < 

See  Lincoln  ▼.  Wright,      vol.  4,  p.  427 
Meyer  v.  MontrunU.     vol.  9,  p.  52 1 

7.  A  father  on  the  marriage  of  his  daughter, 
agreed  to  pay,  by  way  of  portion,  a  sum 
of  money  to  trustees,  to  be  held  in  trust 
for  the  husband,  daughter  and  children  of 
the  marriage  in  succession.  The  trustees 
named  in  the  settlement  having  refined 
to  act,  the  father  paid  the  money  to  the 
husband.  Held,  that  the  payment  was 
wrongful;  and  the  money  having  been 
lost,  that  the  fiither  was  held  liable,  at  the 
suit  of  a  child  of  the  marriage,  to  pay  it  a 
second  time.   Bwansv.John,   vol.  4,  p.  85 

8.  Consols  were  settled  to  the  separate  use 
of  the  wife  for  life,  with  a  power  to  ap- 
point it  by  will,  and  the  settlement  con- 
tained a  power  for  the  trustees,  with  the 
consent  in  writing  of  the  wife,  to  alter 
the  securities.  The  trustees,  without 
•ttch  consent,  sdd  the  Consols,  and  in- 
vested the  produce  in  Long  Annuities, 
which  they  afterwards  sold  and  lent  the 
money  on  bond,  which  was  afterwards 
received  bv  the  husband,  who  invested 
it  in  leaseholds.  The  wife  received  the 
Long  Annuities  until  sold,  and  afterwards 
joined  her  husband  in  executing  a  deed, 
reciting  that  the  sale  of  the  Long  An- 
nuities and  the  subsequent  investments 
had  been  with  her  consent  Held,  that 
the  appointees  of  the  fund  under  her  will 
were  entitied,  as  against  the  husband  and 
trustees,  to  have  the  Consols  replaced, 
and  that  the  interest  over  which  the  wife 
had  a  general  power  of  appointment  was 
not  liable  to  make  good  the  breach  of 
trust  Keitaway  v.  Johnson,   vol.  5,  p.  31 9 

9.  A  trustee  wilmlly  applying  trust  moneys 
to  his  own  use  is  chargeable  with  interest 
at  5/.  per  cent;  but  where,  under  the 
tirusts  of  a  doubtful  will,  the  tenant  for 
life,  who  WB8  also  a  trustee,  neglected  to 


make  proper  investments,  she  was  held 
chargeable  with  interest  at  4/.  per  cent 
only,  and  the  decree  was  made  without 
costs.     MousUy  v.  Carr,        vol.  4,  p.  49 

10.  If  trustees  are  directed  to  invest  trust 
money  on  government  or  real  securities, 
and  they  do  neither,  they  are  answerable, 
at  the  option  of  the  eestuis  que  trugts, 
either  for  the  money  or  the  stock  which 
might  have  been  purchased  therewith. 
Watts  V.  Oirdlestone.  vol.  6,  p.  188 

See  Ames  v.  Parkinson,     vol.  7,  p.  879 
Pride  v.  Fooks,  vol.  2,  p.  230 

Sadler  v.  Lee.  vol.  6,  p.  824 

Watts  V.  Oirdlestone.    vol.  6,  p.  188 

11.  A  trustee  was  empowered  to  invest  in 
the  public  funds  or  on  real  security.  He 
had  in  his  hands  a  sum,  which,  in  the 
interval  between  receiving  and  investing 
in  a  contemplated  real  security,  he  in- 
vested in  exchequer  bills,  which  he  left 
in  the  hands  of  a  broker,  who  misapplied 
them.  Held,  that  the  trustee  having 
exercised  his  discretion,  though  impro- 
perly, was  liable  for  the  value  of  the  ex- 
chequer bills  at  the  time  of  the  loss,  and 
not  for  the  stock  which  the  money  would 
have  purchased.    Matthews  v.  Brise. 

vol.  6,  p.  239 

12.  A  trustee  properly  invested  trust  money 
in  exchequer  bills,  but  he  left  them  un- 
distinguished in  the  hands  of  a  broker ; 
upon  a  misapplication  of  them  by  the 
broker,  held,  tnat  the  trustee  was  per- 
sonally liable.    Ibid, 

18*  A  municipal  corporation  were  trustees 
of  a  charity.  They  permitted  their  town 
clerk  to  receive  and  retain  the  trust 
moneys,  instead  of  seeing  it  applied  to 
the  purposes  of  the  trust  Held,  that 
the  corporation  and  the  .town  clerk  were 
liable  for  the  breach  of  trust  Attorney' 
General  v.  Corporation  qf  Leicester, 

voL  7,  p.  176 

14.  Executors  employing  an  auctioneer, 
who  became  insolvent,  held,  under  the 
circumstances,  not  personally  responsible 
for  the  loss  of  deposit.   Edmonds  v.  Peaks. 

vol  7,  p.  289 

15.  A  trustee  cannot,  by  contract^  waive 
his  right  to  resort  to  the  life  interest 
of  a  tenant  for  life,  for  the  .purpose  of 
replacing  a  trust  fund,  which,  in  oreach 
of  trust,  he  has  lent  to  the  tenant  for  life. 
Fuller  V.  KnighU  vol.  6,  p.  205 

16.  Where  trustees  for  sale  sell  the  trust 
property,  and  place  the  conveyance,  ex- 
ecuted by  them,  and  having  their  receipt 
endorsed,  in  the  hands  of  a  solicitor,  who 
receives  and  misapplies  the  purchase- 
money,  they  are  liable  for  a  breach  of 
trust.     Gkott  V.  Waller.       vol.  9,  p.  497 

17*  If  a  trustee  be  sued  in  Chancery  for  an 
account,  and  it  appears  that  he  has  pro- 
perly expended  sums  of  money  for  the 
protection  and  safety,  or  for  the  malnte^ 
nance  and  support,  of  his  eestuis  que  trusts 
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at  a  time  when  he,  though  adult,  was  in- 
capable of  taking  care  of  himself,  the 
Court  wiU  allow  him  credit  in  account, 
for  such  sums  of  money.  Nelson  v.  Dim* 
eoflite.  vol  9,  p.  211 

18b  IVustees  made  personally  responsible 
for  the  consequences  of  their  neglect  to 
enforce  a  covenant  contained  in  a  mar- 
riage settlement.    Femriek  v.  OreenweU. 

vol.  10,  p.  412 

19.  By  a  marriage  settlement  it  was  cove- 
nanted and  agreed,  that  5,0002.  Consols, 
part  of  the  wife's  property,  should  be 
transferred  to  trustees,  upon  certain 
trusts  for  the  husband,  wife  and  children. 
At  the  time  of  the  settlement,  a  sum  of 
4,9462.  was  standing  in  the  name  of  the 
wife;  but  the  trustees  took  no  steps  to 
enforce  a  transfer,  and  it  was  sola  out 
and  misapplied  by  the  husband.  Held, 
that  the  trustees  were  personally  respon- 
sible for  the  loss ;  and,  secondly,  that 
they  were  not  relieved  from  their  lia- 
bility, by  the  trustee  indemnity  clause, 
declaring  that  they  should  not  be  liable 
"for  any  casual  or  involuntary  loss," 
without  their  wilfol  deftiult,  but  *'  for  such 
monies  only  as  should  actually  come  to 
their  hands."    Jbid. 

20.  Trustees  authorized  to  lay  out  trust 
money  in  the  public  funds  or  on  mort* 
gage,  invested  it  on  a  mortsage.  The 
mor^;age  was  paid  off,  and  we  amount 
was  received  by  the  tenant  for  life,  who, 
contrary  to  the  trusts,  invested  it  in  real 
estate.  Held,  that  Uie  eethii$  que  trusts 
had  the  opium  vf  eharghig  the  tenant  for 
H/e,  either  with  the  sum  sterling  received, 
or  with  the  amount  of  3  per  cents,  which 
might  have  been  purchased  therewith,  at 
the  time  the  breach  of  trust  was  com- 
mitted.   OuseUy  v.  AnstnUher, 

vol.  10,  p.  456 

21.  A,,  on  her  marriage,  assigned  a  debt 
due  to  her  from  B,  to  three  trustees,  upon 
trust,  when  requested  by  her,  to  call  it  in 
and  invest  it,  and  hold  it  in  trust  for  A,, 
her  husband,  and  children.  B.,  with  full 
notice,  but  without  such  request,  paid 
part  of  the  money  to  the  husband  by 
order  of  the  trustees,  and  other  part  to 
the  trustees  for  the  express  purpose  of 
being  advanced  to  the  husband  in  breach 
of  trust.  The  money  was  lo^t.  Held, 
that  B.9  as  well  as  the  trustees,  was  re- 
sponsible for  the  breach  of  trust.  Andrews 
V.  Bat^fkld.  vol.  10,  p.  51 1 

22.  Where  a  testator  prescribes  a  time  for 
realizing  his  share  m  a  trading  concern 
in  which  he  is  a  partner,  and  his  legal 
personal  representative  extends  that  time 
to  the  surviring  partners,  who  have  no- 
tice of  the  trusts,  the  transaction  is  not 
so  entirely  vitiated,  as  to  make  the  sur- 
viving partners  accountable  for  the  sub- 
sequent profits,    Qumbers  v.  HoweU, 

Tol.  11,  p.  6 


23.  It  is  a  rule,  without  exception,  that  to 
authorize  executors  to  carry  on  a  trade 
with  the  property  of  a  testator  held  by 
them  in  trust,  there  ought  to  be  the  most 
distinct  and  positive  authority  and  di- 
rection given  by  the  will  itself  for  that 
purpose.    Kirkman  y.  Booth, 

vol.  11,  p.  273 

24.  When  trust  funds  are  invested  on  seve« 
ral  improper  securities,  the  trustees,  in 
accounting,  are  not  entitled  to  set  off  the 
g^in  on  one  against  the  loss  on  the  other. 
Robinson  v.  Robinson,  vol.  11,  p.  871 

25.  Where  trustees  authorized  to  invest  on 
either  of  two  kinds  of  securities,  adopt 
neither,  they  are  liable  to  be  charged  m 
a  manner  most  beneficial  to  the  persons 
entitled,  and  where  they  had  done  so  for 
the  benefit  of  the  tenant  for  life  who 
took  on  himself  the  responsibility.  Held, 
that  the  tenant  for  /(^  could  not  exercise 
the  option  against  those  in  remainder. 
IHd, 

26.  A  sum  of  3,0002.  was  vested  in  A.  and 

B.  on  certain  trusts.  The  eestuis  que 
trusts  mortgaged  it  to  C  for  1,2002.  and 

C.  transferred  the  mortgage  to  £.  and  F. 
on  family  trusts,  with  power  to  £.  and  F. 
to  give  receipts.  The  solicitor  of  A.  and 
B,  having  notice  of  the  secondary  trusts, 
paid  the  1,2002.  to  F.  alone.  Held,  that 
A,  and  B.  were  personally  liable  to  repay 

.  the  money,  with  interest  and  costs.  Hall 
V.  Franck,  vol.  11,  p.  519 

27*  In  1826  a  debt  due  from  a  firm  at 
Calcutta  was  assigned  to  trustees  in  Eng- 
land, in  trust  to  call  in  and  invest  on 
Indian  securities,  and  accumulate.  The 
debtors  became  bankrupts  in  1830,  and 
the  trustees  not  having,  in  the  mean- 
time, taken  proper  steps  to  call  in  the 
money,  a  considerable  portion  of  the  debt 
was  losL  Held,  that  they  were  liable 
for  the  breach  of  trust,  and  ought  to  make 
good  the  accumulation  which  would  have 
been  produoed ;  but  that  they  were  to  be 
excused  during  such  a  reasonable  time 
as  was  necessary  in  order  to  communi- 
cate between  England  and  India.  Byrne 
V.  Norcott.  vol.  13,  p.  336 

28.  Pending  a  suit  to  make  trustees  liable 
for  the  improper  investment  of  trust 
moneys  on  an  Irish  estate,  the  property 
was  put  up  for  sale  under  the  Encum- 
bered Estates  Act,  and  an  order  was 
made  giving  the  trustees  liberty  to  buy, 
which  they  did.  Held,  that  this  order 
did  not  relieve  the  trustees  from  any  lia- 
bility in  the  cause,  although  it  was  not 
expressed  to  be  made  **  without  preju- 
dice."   Norru  Y.  Wright    vol.14,  p.  291 

29.  Trustees  are  liable  for  not  taking  proper 
steps  to  get  the  trust  fund  transferred 
into  their  names.  JltGaehenw^Dew;  Dew 
V.  WGaehen.  vol.  15,  p.  84. 

30.  Trustees  lent  trust  moneys  on  a  second 
mortgage  of  house  property  greatly  out 
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of  repair,  and  the  principal  part  was  lost 
Held,  that  they  were  liable  as  for  a 
breach  of  trust,  notwithstanding  a  trustee 
indemnity  clause,  declaring  they  should 
not  be  liable  for  the  insufficiency  or  de- 
ficiency in  value  of  any  securities,  except 
through  their  wilful  default  Drotier  v. 
Brereton,  vol.  15,  p.  221 

31.  In  charging  trustees  for  breaches  of 
trust  and  the  costs  of  suit,  it  is  immate- 
rial bow  the  trust  was  created,  and  whe- 
ther for  valuable  consideration,  or  by  the 
voluntary  gift  of  the  trustees  themselves. 
Ibid. 

32.  A  married  woman,  cestui  que  tnui, 
having  separate  property,  who  had  con- 
tented  to  a  breach  of  trust,  was  held  not 
entitled  to  the  cottt  of  a  suit  against  the 
trustee,  and  had  to  pay  the  costs  of  the 
the  other  defendants.    Mant  v.  Leith. 

vol.  15,  p.  524 

33.  In  1846  an  executor  invested  part  of 
the  assets  in  exchequer  bills;  they  were 
ordered  into  Court  and  sold  in  the  same 
year  at  a  loss«  In  1848  it  was  declared 
by  the  decree,  that  the  investment  was 
improper,  but  at  that  time  the  price  of 
exchequer  bills  had  risen,  so  that  there 
would  have  been  no  loss  if  they  had  been 
retained.  Held,  that  the  executor  ought 
to  be  charged  with  the  amount  impro- 
perly invested,  and  credited  with  the 
produce  of  the  exchequer  bills  in  1846. 
Knott  V.  Cottee.  vol.  16,  p.  77 

See  Fletcher  v.  Green,      vol.  83,  p.  426 

34.  Trustees  who  had  improperly  allowed 
perishable  property  to  remain  in  specie 
and  to  be  enjoyed  by  the  tenant  for  life, 
being  made  liable,  were  allowed,  by 
means  of  an  inquiry,  in  the  same  suit,  to 
recover  back  against  the  estate  of  the 
tenant  for  life  the  amount  overpaid  to 
him.     Hood  v.  ClapJiam.       vol.  19,  p.  90 

35.  Where  it  is  the  duty  of  a  trustee  or  ex- 
ecutor to  obtain  payment  of  a  sum  of 
money,  he  is  exonerated* and  never  re- 
quired to  make  good  any  loss,  if  he  has 
done  all  he  could  to  obtain  payment  bat 
his  efforts  have  not  proved  successful. 
Nay  more,  if  he  has  taken  no  steps  at  all 
to  obtain  payment,  but  it  appears,  that 
if  he  had  done  so,  they  would  have  been, 
or  there  is  reasonable  ground  for  believ- 
ing they  would  have  been.  ineflTectual,  he 
is  exonerated  from  all  liability.  Clack 
V.  Holland.  vol.  19,  p.  262 

36.  Trustees  were  empowered,  with  the 
consent  of  the  wife,  to  lend  the  trust 
moneys  to  the  husband.  The  wife  au- 
thorized an  immediate  loan  of  part,  and 
of  the  remainder  at  such  times  as  the 
husband  might  require,  and  the  husband 
covenanted  to  pay  it  in  six  months.  The 
money  was  not  called  in,  and  waa  lost  by 
the  insolvency  of  the  husband.  Held, 
first,  that  the  wife's  consent  coiUd  not  be 
given  proepectiTely ;  and  secondly,  that 


the  trustees  were  not  bound  to  call  in  the 
money  at  the  end  of  six  months.  ChUd 
V.  Child.  vol.  20,  p.  50 

37.  A  Plaintiff  sued  his  trustee,  to  make 
him  responsible  for  a  trust  fund  which 
had  been  wrongfully  paid  to  the  Plain- 
tiff's father.  The  Plaintiff  had,  as  One 
of  the  next  of  kin  of  the  father,  received 
two-thirds  of  his  estate.  Held,  that  the 
father's  assets  in  the  hands  of  the  Plain- 
tiff were  'primarily  liable  to  make  good 
two- thirds  of  the  trust  fund,  in  exonera- 
tion of  the  trustee.     Orrttt  v.  Corsar. 

vol.  21,  p.  52 
See  Hope  ▼.  Liddell       vol.  21,  p.  183 

3&  A  testator  devised  a  real  eatate  to  A.  B. 
for  life,  in  terms  which  gave  him  the 
legal  estate,  and  he  bequeathed  to  bim 
his  personal  estate,  subject  to  some  an- 
nuities bequeathed  to  the  Plaintiffs,  and 
appointed  him  an  executor.  A.  B.  wasted 
the  assets.  Held,  that  his  life  estate  in 
the  realty  was  not  liable  to  make  good 
the  annuities.    Egbert  v.  Butter. 

▼ol.  21»  p.  560 

89.  A.  B.f  a  married  woman,  who  was  ab- 
solutely entitled  to  stock  in  Court,  being 
separately  examined,  desired  it  to  be 
transferred  into  the  names  of  trustees, 
"  upon  trust  for  her  absolutely,  and  that 
the  dividends  should  be  held  and  applied 
for  her  separate  use  for  her  life."  This 
was  accordingly  done.  Held,  that,  during 
coverture,  she  could  dispose  of  her  life 
interest  held  for  her  separate  use,  but 
not  of  her  reversionary  interest,  and  the 
trustee  having,  at  her  request,  advanced 
the  fund  to  her  husband,  whereby  it  was 
lost,  was  held  liable  to  replace  it  hut 
her  life  interest  was  made  answerable  for 
the  trustee's  indemnity.  Hanchett  v. 
Briscoe.  vol.  22,  p.  496 

40.  A  testator,  who  died  in  1841,  directed 
his  trustees  to  sell  his  real  estate,  and 
giving  them  some  discretion  therein.  In- 
stead of  selling,  they  mortgaged,  and  re- 
tained the  estate.  Held,  that  they  had 
committed  a  breach  of  trust,  and  the 
estate  having  become  depreciated,  that 
they  were  liable  for  the  loss.  Held,  also, 
that  the  mortgage  was  void  as  against  the 
mortgagee  with  notice,  but  that  he  was 
entitled  to  stand  as  a  creditor  on  the  pro- 
duce of  the  estate,  to  the  extent  to  which 
the  mortgage  money  had  been  properly 
applied.    Deoaynet  v.  Robinson. 

vol.  24,  p.  86 

41.  Where  a  loss  occasioned  by  a  breach 
of  trust  does  not  happen  until  after  the 
death  of  the  trustee,  his  assets  are 
equally  liable.    Ibid. 

42.  Under  a  will,  a  trustee  held  an  aggre- 
gate fund  in  trust,  as  to  one- third  each 
for  A.,  B.  and  C.  respectively  for  life, 
with  remainder  to  their  respective  chil- 
dren. He,  without  any  autnoritr  under 
the  will,  transferred  one- third  of  the  fund 
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to  the  trnstees  of  the  respectiTe  settle- 
ments of  A.,  B*  and  C.  The  there  of  B. 
having  heen  dissipated  by  her  trustees, 
held  that  B.'s  children  were  entitled  to 
participate  in  itf.'s  third,  which  was  still 
remaining  in  her  trustees'  hands.  Browne 
T.  ButUr,  vol.  24,  p.  159 

43.  The  PlaintiiF,  a  fima  eowert,  was,  from 
the  death  of  her  &ther  in  1889,  entitled 
to  maintenance  out  of  his  estate,  and  to 
a  share  of  the  residue  in  1854,  when  her 
youngest  brother  attained  twenty,  five. 
In  1848  the  enecutors,  in  breach  of 
trust,  and  without  her  previous  know- 
ledget  invested  the  residue  in  railway 
securities,  and  a  considerable  loss  oc- 
curred. The  Plaintiff  soon  after  the  in- 
vestment heard  of  it,  and  complained  of 
it  in  1850,  but  took  no  proceedings  until 
1855,  after  the  death  of  her  uncle,  an 
executor,  from  whom  she  had  expecta- 
tions, and  whom  she  was  unwilling  to 
displease.  Held,  that  she  was  noi  bound 
^  iaehes  or  concurrence.  Damet  v. 
HodgMm.  vol.  25,  p.  177 

44.  A  eettui  quo  trust,  having,  with  know- 
ledge, received  the  income  from  an  im- 
proper investmenti  was  held  bound  to 
give  credit  for  the  difference  between  it 
and  the  income  which  would  have  arisen 
from  a  proper  investment  of  the  trust 
frind.     GrifithM  V. Porter,    vol.25,  p. 286 

45.  The  personal  interests  of  a  trustee  in  a 
trust  fund  in  Court  will  be  made  applica- 
ble to  the  discharge  of  all  claims  against 
hiiB  as  trustee.    Irhy  v.  Irbif,    (No.  8.) 

vol.  25.  p.  682 

46.  A  wife  was  entitled  to  an  annuity  for 
her  separate  use,  which  was  psyable  out 
of  a  mortgage  on  her  husband's  estate. 
The  wife  lived  with  her  husband  and  was 
maintained  by  him.  The  wife's  trustee 
neglected  to  enforce  payment  of  the 
mortgage  and  interest,  and  was  held 
liable  for  the  breach  of  trust.  .Held, 
that  as  between  the  husband  and  wife, 
the  interest  applied  to  their  mutual 
benefit  must  be  taketi  in  discharge  of  her 
annuity,  and  that  the  trustee,  as  against 
the  wife,  was  entitled  to  the  benefit  of 
the  same  equity.    Paifne  v.  Little, 

voL  26,  p.  1 

47.  The  directors  of  a  Building  Society 
had  (as  it  was  held)  power  to  invest  un- 
employed moneys  in  the  purchase  of 
freeholds.  Having  only  621/.  in  hand, 
they  contracted  for  the  purchase  of  an 
estate  for  2,800/.,  payable  by  instalments. 
In  the  treaty,  they  held  themselves  out 
as  a  Land  Society,  and  they  paid  800/. 
on  account,  in  cheques  signed,  by  their 
order,  by  the  trustees,  who  were  not  di- 
rectors. Held,  first,  that  the  directors 
committed  a  breach  of  trust,  and  were 
liable  to  replace  the  800/. ;  secondly,  that 
the  vendor  was  under  no  liability ;  and 
diirdly,  that  the  tru$te§$f  who  had  only 


acted  minitteriallff,  under  the  directors, 
were  not  liable,  notwithstanding  there 
was  some  informality  in  the  authority 
given  to  them  by  the  directors.  Grimet 
V.  Harrison,  vol.  26,  p.  435 

48.  The  testator,  as  lessee,  was  bound  to 
insure.  The  ineuranee  expired  on  the 
25th  of  March,  and  the  testator  died  on 
the  27th,  without  having  paid  the  pre- 
mium. The  premium  was  not  paid  by 
the  executors,  and  the  house  was  burnt 
down  on  the  26th  of  May,  Held,  that 
the  executors  were  not  personally  liable 
for  not  having  kept  up  the  insurance. 
Fry  V.  Fry,  vol.  27,  p.  146 

49.  When  trust  funds  are,  without  autho- 
rity, lent  to  traders,  with  notice  of  the 
trust,  and  employed  in  their  business, 
such  traders  are  not  liable  to  account  to 
the  eettuis  que  iruttt  for  a  share  of  the 
profita  of  the  business.    Stroud  v.  Owyer, 

vol.  28,  p.  180 

50.  By  a  marriage  settlement,  tlie  husband 
assigned  a  policy  on  his  life  to  trustees, 
and  covenanted  to  keep  it  up.  The 
trustees  neglected  either  to  obtain  pos- 
session of  the  policy  or  to  give  notice  to 
the  office,  and  the  policy  was  mortgaged 
by  the  husband  and  afterwards  sold  and 
surrendered.  The  husband  appearing 
to  have  been  in  insolvent  circumstances 
and  unable  to  keep  up  the  policy,  and 
the  trustees  having  no  available  funds  for 
the  purpose.  Held,  that  the  trustees  were 
not  liable  for  the  loss.  Hobday  v.  Peters. 
(No.  8.)  vol.  28,  p.  608 

51.  Trustees  made  personally  liable  for  a 
loss  arising  from  placing  trust  moneys 
with  bankers  on  a  deposit  account,  which 
was  not  authorized  by  the  will,  and  that, 
notwithstanding  a  trustee  indemnity 
clause  against  losses  by  a  banker  of 
moneys  deposited  for  safe  custody. 
Rekden  v.  IVesUy,  vol.  29,  p.  213 

52.  A.  B.  was  the  sole  trustee  of  a  sura  of 
stock  for  X,  and  he  was  joint  trustee 
with  C,  B.  of  another  sum  of  stuck  for  Y, 
A.  B,  applied  X's  stock  to  his  own  use, 
and  he  replaced  it  by  a  transfer  of  T.'s 
stock,  which  he  persuaded  C.  i).  to  allow. 
A,  B.  informed  X,  of  the  investment,  who 
put  a  distringas  on  the  fund.  Held,  that 
the  fund  was  held  iu  trust  for  X,  and  not 
for  Y,     Case  v.  James,        vol.  29,  p.  512 

5Z,  A  trustee  has  a  primary  charge  (in  pri- 
ority of  the  general  creditors)  to  be  re- 
couped out  of  the  life  estate  of  a  deceased 
tenant  for  life,  the  amount  of  trust  moneys 
wrongfully  received  by  him  and  for  the 
costs  of  suit.     Williams  r, Allen.  (No.  2.) 

vol.  32,  p.  650 

54b  Trustees  lent  trust  money  on  mortgage, 
upon  a  valuation  made  on  behalf  of  the 
mortgagor.  The  security  proved  greatly 
deficient  Held,  that  the  trustees  were 
personally  liable  for  the  loss.  Ingle  v. 
Partridge,    (No.  2.)  vol.  84,  p.  411 
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55.  Trnstees,  being  anthorized  by  tbeir  tes- 
tator, embarked  the  assets  in  a  partner- 
ship trade.  In  1881  the  active  trustee 
became  bankrupt,  indebted  (as  was  al- 
leged) to  the  partnership,  and  through  it 
to  the  testator's  estate.  In  1865  parties 
still  under  disability  sought  to  charge  a 
co-trustee  with  the  loss  occasioned  by  his 
not  proving  the  alleged  debt  under  the 
bankruptcy,  but  they  did  not  prove  the 
debt  at  the  hearing.  The  Court  con- 
sidered that  the  right  of  proof  could  only 
be  ascertained  by  taking  the  partnership 
account,  and,  having  regard  to  the  lapse 
of  time,  the  deaths  of  parties  and  the 
trouble,  expense  and  difficulty,  declined 
to  direct  any  inquiry  on  the  subject,  and 
dismissed  the  bill  without  costs.  Scott 
V.  /son.  voL  S4,  p.  434 

56.  Where  trustees  are  made  liable  for  a 
breach  of  trust,  the  tenant  for  life  having 
received  the  benefit,  they  are  entitled  to 
be  recouped  out  of  the  interest  of  the 
tenant  for  life,  although  they  have  since 
ceased  to  be  trustees.    Barrati  v.  Wyatt, 

voL  80,  p.  442 
67.  A  trustee  employed  a  solicitor  to  invest 
trust  money.  The  solicitor,  who  was 
steward  of  Uie  manor,  sent  to  the  trustee 
some  title-deeds  and  a  copy  of  a  surren- 
der of  copyholds  to  secure  the  trust 
money,  but  misapplying  the  trust  money ; 
the  pretended  surrender  had  really  no 
existence.  Held,  that  the  trustee  was 
liable  to  make  good  the  loss.  Botioek  t. 
FA»y«r.  vol.  B6,  p.  60S 


BUILDER. 

In  building  contracts,  this  Court  interferes 
in  two  cases ;  first,  where  there  is  collu- 
sion between  the  employer  and  the  archi- 
tect to  injure  the  contractor,  and  secondly, 
where  the  accounts  are  too  complicated 
to  be  taken  at  law.  If  neither  of  these 
exist,  the  remedy  of  the  contractor  is  at 
law.    BiUt  V.  Smith,  vol.  84,  p.  60S 


BUILDING  ACT. 

[See  Metropolitan  Building  Act.] 


BUILDING  LEASE. 
A  building  lease  of  charity  property  for 
more  than  ninety-nine  years,  cannot 
stand  unless  there  be  some  special  grounds 
on  which  it  can  be  protected.  The  At- 
^emey^Qentral  v.  Foerd*       Vol.  6,  p.  288 


BUILDING  SOCIETY. 
!•  A  benefit  building  tociety  is  not  pre- 


cluded firom  investing  its  liEmds  in  the 
purchase  of  a  real  estate.  Mmlladt  v.  Jem- 
khu.  ToL  14,  p.  628 

2.  A  benefit  building  society  took  a  mort- 
gage firom  a  member  before  its  roles  had 
been  certified  and  deposited.  These 
formalities  having  afterwards  been  com- 
plied with,  it  was  held,  Aat  the  deed  was 
exempt  fix>m  the  stamp  dutyonder  the 

6  &  7  Will.  4,  c  82,  and  10  600. 4,  c.  56, 
ss.  7,  87.     WilWmu  y.  Hofward. 

Tol.  22,  ^  220 

8.  Distinction  between  a  Benefit  Building 

Society  and  a  Freehold  Land  Society. 

Grimet  v.  Harrieem*  voL  26,  p.  485 

4.  A  society  whose  rules  are  certified  as  a 
benefit  building  society,  under  the  6  &  7 
Will.  4,  c  82;  is  not  justified  in  acting  as 
a  freehold  land  society.    IHd, 

5.  A  rule  of  a  benefit  building  society  di- 
rected that  unemployed  money  should  be 
invested  "  in  sucn  manner  and  upon  such 
legal  security"  as  the  board  of  directors 
should  deem  necessary.  Held,  that  it 
might  be  invested  in  the  purdiaae  of 
freeholds.     Ibid, 

6.  The  estimated  probable  doration  of  a 
benefit  building  society  was  thirteen 
years.  Held,  on  the  rules  and  terms  of 
the  mortgage  deed,  that  an  adTanced 
member  was  entitled  to  redeem  on  pay- 
ment of  his  subscriptions  to  the  end  of 
the  thirteen  years,  alAougfa  he  was  still 
liable,  under  the  rules,  to  continue  to 
pay  subscriptions  until  120/.  a  share  had 
been  realized  for  every  member.  Sparrow 
Y.  Parmer,  voL  26,  p.  51 1 

7*  A  bill  by  a  retiring  member  of  a  benefit 
building  society  against  the  trustees,  to 
recover  the  Plaintifi''s  share,  was  sup- 
ported, and  inquiries  and  accounts  were 
directed.  Held,  also,  that  a  rule  to  refer 
to  arbitration  did  not  oust  the  jurisdic- 
tion of  this  Court  in  such  a  case.  Smith 
V.  Lloyd,  Yol.  26,  p.  507 

8.  Some  property  was  mortgaged  to  a  build- 
ing society,  and  afterwards  to  A,  The 
mortgagor  borrowed  money  from  B,  to 

Say  off  the  building  society,  which  was 
one  on  the  4th  of  SeptemieTf  and  a  re- 
ceipt was  indorsed  on  the  mortgage. 
Fourteen  days  afterwards,  the  mortgagor 
executed  a  new  mortgage  to  B.  Held, 
that  tlie  legal  estate  vested,  under  the  6  & 

7  Will,  4,  c.  82,  in  A,  and  not  in  B, 
Proeeer  v.  Bice.  vol.  28,  p.  68 

9.  An  advanced  member  of  a  building  so- 
ciety held  entitled  to  redeem  his  mort- 
gage on  payment  merely  of  his  fines  and 
the  subscriptions  to  the  end  of  the  thir- 
teenth ^ear  (the  estimated  duration  of 
the  society),  though  he  still  remained 
liable  for  the  subsequent  subscriptions. 
HandUy  v.  Farmer.  vol.  29,  p.  862. 

1 0.  The  mortgaged  (nroperty  of  an  advanced 
member  of  a  building  society  became 
saleable  in  consequence  -of  his  de&ult 
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The  propgfty  was  told  by  the  scxsiety  to 
the  rUintiff,  who  took  the  forfeited 
ihares,  part  of  the  purchase-money  beiDg 
payable  by  201.  instahnents.  Held,  that 
be  wai  liable,  under  the  rules,  to  fines 
for  nonpayment  of  the  instalments  of  the 
pnrchase-money.    H<mdley  v.  Farmer, 

Yol.  29,  p.  862 


BURIAL  ACT. 

1.  Ai  to  the  rights  of  the  cleigy  to  burial 
fees  under  the  Burial  Acto,  15  &  16  VieL 
c.  85,  and  16  &  17  FieU  c.  IS.  Hornby 
T.  The  Burial  Board  for  the  Extra-Paro^ 
ckud  Place  rf  Toxteih  Park. 

,    vol.  81,  p.  82 

2.  When  a  district,  being  part  of  a  parish, 
bas  separate  overseers  of  the  poor  and 
separately  maintains  them,  such  district 
is,  for  the  purposes  of  the  Burial  Acts,  to 
be  regarded  as  a  distinct  parish.     Jbid.   ■ 

3<  A  burial  ground  attached  to  a  district 
church,  the  right  of  interment  in  which 
was  not  confined  to  the  inhabitants  of 
the  district,  but  could  be  purchased  by 
any  stranger.  Held,  not  to  entitle  the 
incumbent  to  any  part  of  the  burial  fees 
derived  firom  a  cemetery  provided  for  the 
district  under  the  Burial  Acts.    IbitL 

4.  Under  the  Burial  Acts,  held,  that  nei- 
ther the  vicar  of  Walton  nor  the  incum- 
bents of  the  district  churches  of  Toxteih 
Park,  Liverpool,  collectively  or  indi- 
yidnally,  were  entitled  to  the  burial  fees 
io  a  cemetery  provided  in  Toxteih  Park 
uDder  the  Burial  Acts.        vol  31,  p.  82 


BURIAL  GROUND. 

1.  Persons  had  purchased  family  graves  in 
peipetuity  in  a  private  burying-ground, 
which  was  afterwards  closed  by  order  of 
the  Queen  in  counciL  There  was  no 
formal  grant  executed,  but  their  title  was 
merely  evidenced  by  a  receipt  for  the 
purchase-money,  stating  the  purchase. 
Held,  that  they  were  entitled  to  an  in- 
junction to  restrain  the  trustees  from 
remoring  or  injuring  the  graves  or  grave- 
•tones,  &c  But  held  also,  that  the  relief 
must  be  limited  to  the  spot  purchased 
by  the  Pkintifb,  and  that  the  rights  of 
the  trustees  to  the  remainder  was  unaf- 
fected.   Moreland  v.  ^chardson. 

vol.  22,  p.  896 

?.  The  mortgagee  of  a  burial  ground  has 
notice  of  uie  purposes  to  which  it  is  de- 
voted, and  is  bound  by  rights  of  burial, 
temporary  or  in  perpetuity,  grranted  by 
hii  mortgagor,  while  left  m  possession. 
MortUmd  v.  Rkkardeon*       vol.  24,  p.  33 

3.  In  1831  a  chapel  and  a  burial  ground 
adjoining  were  mortgaged.  The  mort- 
gagoTB  remained  in  possession,  and  after- 


wards, in  1833,  graves  were  sold  in  per- 
petuity to  different  persons,  without  the 
concurrence  of  the  mortgagees.  The 
burial  ground  was  closed  by  an  order  of 
the  Queen  in  council,  and  the  mortgagees 
thereupon  began  to  level  the  ground  and 
deface  and  destroy  the  tombstones,  &c. 
The  Court  held,  that  the  mortgagees 
were  bound  by  the  rights  granted,  and 
restrained  them  from  doing  any  act  which 
would  prevent  the  future  interment  in 
the  fiunily  graves,  with  the  permission  of 
the  Secretary  of  State,  and  from  remov- 
ing or  injuring  the  graves  or  the  tomb- 
stones, and  ordered  the  mortgagees  to 
replace  those  which  had  been  removed. 
Ibid, 

BYE-LAWS. 

[See  Railwat.] 


CAIRNS»  ACT. 

{^See  Damaqes,  Questions  of  Law  or 

Fact.] 

CALLS. 

ISee  CoMPAMT,  Shareholder,    Ultra 

Vires.] 

1.  Motion  to  restrain  a  company  from  de- 
claring a  forfeiture  of  shares,  by  reason 
of  the  nonpayment  of  calls  alleged  to 
be  made  for  illegal  purposes,  refused, 
although  it  appeared  that  the  directors 
had  conducted  the  proceedings,  in  many 
particulars,  in  a  very  improper  manner, 
It  being  sworn  that  mon^  was  wanted  to 
satisfy  existing  legal  obligations  of  the 
company,  and  it  being  denied  that  the 
company  sought  to  enforce  the  calls  for 
illegal  purposes.  Logan  v.  Earl  Cour- 
town,  vol.  18,  p.  22. 

2.  Specific  legatees  of  shares  in  a  bank- 
ing company,  held  liable  to  pay  the  calls 
made  subsequent  to  the  testator's  death. 
Armstrong  v.  Burnet*  vol.  20,  p.  424 

3.  After  a  charter  had  been  sealed,  and  be- 
fore the  deed  of  settlement  had  been  ex- 
ecuted, provisional  directors  were  allowed 
to  make  a  call.    Norman  v.  Mitchell, 

vol.  19,  p.  278 

4.  Directors  of  a  trading  company  incurred 
a  large  debt  to  the  bankers  beyond  the 
subscribed  capital.  Held,  that  they  were 
entitled  to  be  repaid  by  the  company  by 
means  of  a  call,  with  simple,  but  not 
compound,  interest,  or  with  rests,  as 
charged  by  the  bankers.  In  re  The  Nor- 
wich  Yam  Company*    Ex  parte  Bignold. 

vol.  22,  p.  143 
8.  Payments  to  legatees  is  no  answer  to  the 
claims  of  creditors,  though  no  debt  had 
arisen  at  the  time  of  such  payment 
Thus,  where  the  testator  held  shares  in  a 
bankhag  company,  and  nine  years  after 
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bis  death  the  bank  was  wound  up  and  a 
call  made,  it  was  held,  that  payments  to 
legatees  in  the  meantime  could  not  be 
allowed  to  the  executors  as  against  the 
official  manager  in  respect  of  the  call. 
The  Official  Managers  qf  the  Netoctutlef 
^.  Banking  Company  v.  Hymers, 

vol.  22,  p.  867 
6.  Where  shares  not  fully  paid  up  are  spe- 
ciBcally  bequeathed,  the  question,  whe- 
ther the  specific  legatee  or  the  residuary 
estate  is  liable  to  the  future  instalments, 
depends  on  whether  the  calls  are  actually 
made  before  the  testator's  death.  Addamt 
v.  Feriek,  vol.  26,  p.  884 


CANAL. 

1.  The  public  have  a  right  to  use  steam 
power  in  navigating  public  canals,  pro- 
vided it  occasions  no  more  than  the  ordi. 
nary  injury  to  it.  Case  v.  The  Midland 
Railway  Company,  vol.  27,  p.  247 

2.  Experiments  directed  to  be  made  by  a 
civil  engineer  to  ascertain  the  effect  of 
steam  navigation  on  a  canal.    IMd, 

3.  Perpetual  injunction  granted  to  restrain 
a  canal  company  from  preventing  the 
Plaintiffs  using  steam  power  on  their  ca- 
nal ;  the  Plaintiffs  undertaking  not  to  ex- 
ceed a  speed  of  three  miles  an  hour.  Ibid, 


CANCELLING  INSTRUMENTS. 
[jSp#  Delivery  up  of  iNSTRuiiENTfl.] 

CANONRY. 

A  canon  of  Windtw  granted  the  canonry 
and  the  profits,  &c  to  the  Plaintiffs  to 
secure  a  sum  of  money.  So  far  as  it  ap- 
peared on  an  interlocutory  application, 
the  estates  were  vested  in  the  corpo- 
ration, and  the  canon  was  entitled  to  an 
aliquot  share  of  the  profits.  There  was 
no  cure  of  souls,  and  the  only  duties 
were  residence  within  the  castle,  and  at- 
tendance in  the  chapel  twenty-one  days 
a  year.  Held,  upon  this  state  of  cir- 
cumstances, that  the  security  was  valid, 
and  a  receiver  of  the  profits  was  ap- 
pointed. 

Principles  of  public  policy,  on  which 
pay,  pensions,  &c.  are  held  unalienable. 
Grenfell  v.  The  Dean  and  Canons  of  IVind- 
MT,  vol.  2,  p.  544 


CAPITAL  AND  INCOME. 

[See  Life    Tenant   and   Remain- 
derman.] 


CASE  FOR  OPINION  OF  COURT. 

[See  Question  of  Law  or  Fact.] 

1.  By  the  Friendly  Societies  Act  disputes 
are  to  be  referred  to  the  County  Courts, 
which  are  to  make  such  orders  as  the 
Court  of  Chancery  may  make,  but  in 
Scotch  friendly  societies  the  jurisdiction 
is  given  to  the  sheriff.  Some  members 
of  a  Scotch  society  having  sought  relief 
before  the  sheriff,  the  Defendants  pleaded 
to  the  jurisdiction,  whereupon  the  sheriff 
directed  a  case  to  the  Court  of  Chancery, 
under  the  22  &  28  Viet.  c.  69,  to  ascer- 
tain whether  that  Court  had  jurisdiction 
in  such  a  case  in  England,  Held,  that 
the  case  did  not  come  within  the  statute, 
and  this  Court  declined  to  express  its 
opinion.    Re  Brodie  v.  Johnson, 

vol.  80.  p.  129 

2.  The  Court  declined,  upon  a  petition  for 
its  opinion  under  the  22  &  23  Frc/.  c. 

'  35,  s.  80,  to  decide  whether  an  intes- 
tate's estate  was  liable  upon  a  covenant 
to  be  implied  in  his  marriage  settlement. 
Re  Evans.  vol.  80,  p.  282 


CATCHING  BARGAINS. 

1.  A  reversion,  expectant  on  the  deceaw 
of  a  person  aged  fifty-six  without  issue, 
was  sold  for  20/.  On  a  reference,  the 
Master  found  that  it  was  worth  850/. 
The  sale  was  set  aside,  but  the  purchaser 
had  his  costs  of  suit,  except  those  of  the 
inquirv  before  the  Master  to  ascertain 
the  value.    Boothby  v.  Boothby, 

vol.  15,  p.  212 

2.  The  purchase  of  a  reversion  could  not 
stand  in  equity  unless  the  purchaser 
shews  that  he  paid  the  full  value  for  it; 
Salter  v.  Bradshaw,    Bradshaw  v.  Sailer, 

vol.  26,  p.  161 

St,  Albyn  v.  Harding,       vol.  27,  p.  1 1 

Foster  v.  Roberts,  vol.  29,  p.  467 

Jones  V.  Rieketts,  vol.  81,  p.  180 

Nesbitt  V.  Berridge,         vol.  82,  p.  282 

Lord  V.  Jeffkyns,  vol.  95,  p.  7 

8.  The  purchase  of  a  reversionary  interest 

supported,  though  the  consideration  given 

was  less  than  the  average  of  the  esti'. 

mated  valuations  of  the  witnesses,  on  the 

ground  that  the  interest  was  subject  to  a 

chancery  suit,  which  materially  affected 

its  value.    Perfect  v.  Lane.    vol.  80, 197 

4.  The  general  rule  is  this :— Where  a  per- 
son deals  with  an  expectant  heir  for  hia 
reversion,  the  burden  of  proof  lies  upon 
such  person  to  prove  the  fairness  of  the 
transaction.    Bromley  v.  Smith. 

vol.  26,  p.  644 
See  Addis  v.  Campbell,      vol.  4,  p.  401 

5.  The  application  of  the  rule  not  pr^ 
vented,  (i)  by  the  fact  that  the  transac- 
tion was  a  charge  and  not  a  sale;  nor 
(ii>  that  the  expectant  heir  was  a  person 
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of  mature  tflfe ;  nor(iii)  that  he  perfectly 
understood  the  nature  and  extent  of  the 
transaction ;  nor  (iv)  was  it  necessary  for 
the  heir  to  shew  that  he  was  in  pecu- 
niary distress  at  the  time.  Bromley  v. 
Smith,  vol.  26,  p.  644 

6.  A  dealing  by  an  expectant  heir  being  set 
aside :  Held,  that  he  must  bear  tlie  costs 
paid  for  the  securities.  BromUy  v.  Smith. 

vol.26,  p.  646 

7*  An  expectant  heir  charged  his  reversion 
in  1853,  and  afterwards  in  1855  to  the 
same  parties.  The  second  transaction 
cancelled  the  first.  The  second  being  set 
aside  by  the  Court :  Held,  that  the  first 
was  not  revived.    Bromley  v.  Smith, 

vol.  26,  p.  644 

8.  A  reversionary  sale  and  a  grant  of  a  re- 
versionary lease  stand  on  the  same  prin- 
ciples.    Groi9€nor  v.  SherralL 

vol.  28,  p.  659 

9.  A  mortgage  of  a  reversionary  interest, 
depending  on  a  gentleman  dying  without 
issue  male,  set  aside  for  inadequacy  of 
consideratioD,  although  the  risk  was  such 
as  not  to  be  susceptible  of  accurate  valua- 
tion.   Btnyon  v.  Finch,     voL  Z6,  p.  570 


CHAMBERS. 

[Sh  Accouktant,  Chief  Clerk's  Cer- 
TiTicATB,  Inquiries,  Patment(Debts 

AMD    LeQACIES),    SdMMONS    IN    CHAM- 
BERS.] 

1.  Cases  stated,  in  which  applications 
ought  to  be  made  to  the  Court  in  the 
first  instance,  and  not  to  the  Master. 
Strickland  v.  Strickland,        vol.  4,  p.  146 

See  Edge  v.  Dnke.         ^ol.  10,  p.  184 

2.  Where,  in  an  administration  suit,  it  was 
referred  to  the  Master  to  take  an  account 
of  the  debts,  &c.  and  claims  were  made 
against  the  estate  of  such  a  nature  that 
the  Master  could  not  conveniently  dis- 
pose of  them,  held  that,  application  must 
DC  made  to  the  Court,  whicn  would  either 
give  special  directions  to  the  Master  to 
proceed,  or  direct  a  suit,  action,  or  such 
other  proceeding  as  the  exigency  of  the 
case  required.    Loekhart  v.  Hardy, 

vol.  5,  p.  SOS 

3.  Where  a  party  took  his  state  or  facts 
into  the  Master's  office,  and  obtained 
leave  to  examine  witnesses  and  com- 
pleted the  examination,  his  opponent's 
stste  of  facts  might,  at  any  time  before 
publication,  be  amended  by  leave  of  the 
Mister.    Earl  Nelton  v.  Lord  Bridport, 

vol.  6,  p.  295 

4.  An  inquiry  being  directed  as  to  the  pro- 
priety of  taking  proceedings  to  set  aside 
a  leue  of  charity  property,  liberty  was 
given  for  the  lessee,  though  not  a  party 
to  the  cause,  to  aiiend*  Jitomey-  General 
V.  Pretyman,  vol.  8,  p.  S 1 6 


5.  Powers  of  Master  in  rotation.  Attetney^ 
General  v*  Haberdoihere*  Company, 

vol.  7,  p.  ISO 

6.  Powers  of  Vacation  Master.  Lord  Su/^ 
field  V.  Bond.  vol.  10,  p.  146 

7.  After  the  Master  had  issued  his  warr.int 
on  preparing  his  report,  an  accounting 
party  was,  by  consent,  permitted  to  bring 
in  his  discharge  and  his  evidence  in  sup- 
port During  the  proceeding,  new  evi- 
dence to  charge  was  discovered  by  the 
Plaintiff;  but  the  Master  declined  re- 
ceiving it.  Held,  that  the  Plaintiff  ought 
to  be  allowed  to  adduce  it  ShaUcrote  v. 
Wright,  vol  11,  p.  433 

8.  Transfer  from  Master's  office  to  cham- 
bers refused.    Saward  v.  M*DonelL 

vol.  19,  p.  228 
Wedderhurn  v.  Wedderbum, 

vol.  18,  p.  465 

9.  On  an  adjourned  summons  from  cham- 
bers, the  Court  did  not  make  any  decla- 
ration, but  directed  a  certificate  to  the 
same  effect  to  be  drawn  up  by  the  Chief 
Clerk  for  its  approval.  Morgan  v.  Hat' 
ehell.  vol.  19,  p.  86 

10.  Costs  caused  by  delsy  in  chambers 
ordered  to  be  paid  by  the  solicitor. 
Ridley  v.  Tiplady,  vol.  20,  p.  44 

11.  If  a  party  be  dissatisfied  with  the  ac- 
counts brought  in  and  vouched  in  the 
Judge's  chsmbers,  he  may  examine  the 
accounting  party  viod  voce,  but  he  should 
give  notice  of  the  points  as  to  which  he  is 
to  be  examined.  The  accounting  party 
may,  in  such  case,  be  required  to  pro- 
duce the  documents  at  his  examination, 
notwithstanding  an  existing  order  for 
production  elsewhere.    Wormely  v.  Sturt, 

vol.  22,  p.  398 

12.  Costs  of  an  unauccessful  claim  in  cham- 
bers ordered  to  be  paid  by  the  claimant. 
Yeomane  v.  Haynee,  vol.  24,  p.  127 

13.  A  party  interested,  being  summoned  to 
appear  as  a  witness,  is  not  justified  in 
refusing  to  be  sworn  before  the  Chief 
Clerk,  on  the  ground  that  he  will  not  be 
able  to  have  the  assistance  of  counsel  be- 
fore the  Chief  Clerk,  and  that  he  ought, 
therefore,  to  be  examined  before  the 
Judge  or  the  Examiner.  In  re  the  Electric 
Telegraph  Company  qf  Ireland.     (No.  2.) 

vol.  24,  p.  137 
14^  The  costs  of  counsel  in  chambers  are 
always  understood  as  being  allowetl,  un- 
less the  contrary  is  expressed.  Greville 
V.  Greville.  (No.  2.)  vol.  27,  p.  596 
15.  Residuary  legatees,  served  with  the  de- 
cree and  having  liberty  to  attend,  being 
very  numerous,  the  Court  declined  al- 
lowing them  more  than  one  set  of  costs  of 
attending  the  taking  the  accounts.  Re 
Taylor ;  Daubney  v.  Leake, 

vol.  85,  p.  811 

CHAMPERTY. 
1.  A  party  prosecuting  his  claim  to  a  fund 
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in  Court,  and  to  which  he  was  ultimately 
found  entitled,  mortgaged  it  pendente 
lite  to  enable  him  to  carry  on  his  claim. 
Held,  not  void  for  champerty.  Coekell 
V.  Taylor.  vol*  15,  p.  103 

2.  Annuitants  upon  an  estate,  relating  to 
which  and  to  the  incumbrances  on  which 
suits  were  pending  in  this  Court,  sold 
their  interests,  and  the  purchaser,  with 
the  annuitants,  instituted  this  suit  to  en- 
force their  claim.  Held,  that  this  trans- 
action was  free  from  champerty.  Knight 
V.  Bowyer.  vol.  2S,  p.  609 

3.  A  legatee  too  poor  to  sue,  assigned  the 
legacy  for  less  than  it  was  worth  to  the 
Plaintiff,  who  bought  it  for  the  purpose 
of  enforcing  payment  by  suit  Held, 
that  this  did  not  amount  to  champerty 
or  maintenance.     Tyson  v.  Jaekeon, 

vol.  30,  p.  384 

4.  Distinction  between  selling  a  mere  right 
to  set  aside  a  fraudulent  conveyance,  and 
selling  the  property  itself  after  such  a 
conveyance.  In  the  first  case  the  pur- 
chaser cannot  sue  to  set  aside  the  con- 
veyance, but  in  the  latter  he  can.  Z)icAr- 
inton  V.  Burrell,  vol.  35,  p.  257 

5.  In  1860  J,  B,  sold  and  conveyed  some 
property  to  C.  D,  Afterwards,  in  1864, 
^.  B.f  by  a  deed  reciting  that  the  deed  of 
1860  was  invalid,  voluntarily  conveyed 
the  same  property  to  trustees  for  himself 
for  life,  with  remainder  to  his  children: 
Held,  that  the  infant  children  of  A,  B, 
could  maintain  a  suit,  as  sole  Plaintiffs, 
to  set  aside  the  deed  of  I860 ;  the  right 
to  sue  being  incidental  to  the  property 
conveyed.    Ibid, 


CHARGE. 

[See  Charge  of  Debts,  Charging 
Order,  Equitable  Charge,  Judg- 
ment, Life  Tenant  and  Remainder- 
man, Merger,  Priority.] 


CHARGE  OF  DEBTS,  &c. 

[See  Exoneration,  Order  of  Assets, 
Payment  of  Debts  and  Legacies.] 

1 .  A  testator  directed  his  debts  to  be  paid 
out  of  his  real  and  personal  estate ;  and 
he  afterwards  provided  that  if  his  per- 
sonal estate  should  fall  short  in  paying 
his  debts,  then  he  empowered  his  execu- 
tors to  enter  into  the  receipt  of  the  rents 
of  his  freeholds,  until  the  same  should 
be  wholly  paid  off.  The  personal  estate 
was  sufficient  for  payment  of  the  debts. 
Held,  nevertheless,  that  a  trust  had  been 
created  for  payment  of  the  debts  out  of 
the  realty,  so  as  to  prevent  the  operation 
of  the  Statute  of  Limitations,  and  that 
the  real  estate  remained  liable  to  pav  a 
simple  contract  debt  wiiich  had  been  left 


unpaid  after  distribution  of  the  residuary 
personal  estate.    Crdllan  v.  Oulton. 

vol.  8,  p.  1 

2.  A  testator  devised  a  portion  of  his  real 
estate  to  trustees  for  sale,  and  directed 
them  to  apply  the  proceeds  and  his  per- 
sonal estate  in  payment  of  the  legacies 
and  annuities  thereby  bequeathed ;  and 
in  case  the  same  should  be  insufficient, 
he  charged  all  his  real  estate  with  the 
payment  thereof.  By  several  unattested 
codicils  he  gave  further  legacies  and 
annuities,  and  subsequently  he  executed 
a  duly  attested  codicil,  whereby  he  varied 
the  appointment  of  trustees  and  execu- 
tors. Held,  that  the  legacies  and  annui- 
ties bequeathed  by  the  unattested  codicils 
were  not  charged  on  the  real  estate. 
Radbum  v.  Jervis,  voL  8,  p.  450 

3.  Additional  pecuniary  portions  held  on 
the  context  of  the  will  to  be  primarily 
charged  on  the  real  estate.  Burrell  v. 
Earl  qfEgremont  V(A.  7,  p.  205 

4.  A  testator  gave  legacies,  and  charged 
his  executors,  to  whom  he  devised  real 
and  personal  estate,  with  the  payment 
thereof.  Held,  that  the  legacies  were 
charged  on  the  real  estate.  Crost  v.  Ken- 
nington,  vol.  9,  ][>.  150 

5.  A  testator  devised  certain  equitable 
real  estates  to  his  executors,  as  such,  in 
trust  for  his  wife  and  children,  and  be- 
queathed everything  else  to  his  wife; 
and  he  stated  as  follows :  *'  Hy  execiitors 
are  charged  with  the  payment  of  my  just 
debts,  of  which  I  shall  leave  an  account 
with  the  letter  to  my  wife.'*  Held,  that 
the  testator's  debts  were  charged  on  these 
real  estates;    and,  secondly,  that   the 

.  charge  was  general,  and  not  limited  to 
those  enumerated  in  the  accounL  DoT' 
may  v.  Borradaile.  vol.  10,  p.  263 

6.  A  testator,  by  his  wil),  made  a  general 
devise  of  his  real  estates  to  his  nephews, 
charged  with  his  debts  and  legacies. 
By  a  codicil,  he  devised  a  freehold  house 
to  A.  B.,  it  being  his  msh  that  she 
'should  reside  therein  if  she  should  think 
fit.  Held,  that  the  house  was  exempt 
from  the  charge  of  debts  and  legacies. 

.    Wheeler  v.  Claydon.  vol.  16,  p.  169 

7.  Whether  a  mere  charge  of  debts^  gives 
to  the  executor  a  power  of  sale  by  impli- 
cation.   Robinson  v.  Lowater, 

vol.  17,  p.  692 

8.  A  testator  gave  his  real  and  personal 
estate  to  trustees,  for  the  maintenance  of 
his  four  children  until  they  attained 
twenty-one.  As  they  arrived  at  that 
age,  respectively,  he  directed  it  to  be 
divided  as  follows : — A  legacy  of  lOOL 
to  his  son,  and  his  property  at  G,  (free- 
hold), between  his  daughters.  Held,  on 
a  deficiency  of  personal  estate,  that  the 
legacy  was  not  charged  on  the  real  es- 
tate.   Bentley  v.  Oldfield,    vol.  19,  p.  225 

9.  A  direction,  to  raise  legacies  out  of  the 
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"rents  tnd  profit*^  oft  real  estate,  is  a 
charge  oo  the  estate  itself,  and  empowers 
the  trustees  to  raise  the  money  on  it. 
Ltrd  Ltmdesbcrvmgh  t.  Som«r9iUe» 

vol.  19,  p.  295 

IQi  A  mere  desire  expressed  by  a  testator 

in  his  will  that  bis  debta  shall  be  paid, 

creates  a  charge  on  his  real  estate  for 

their  payment.     Wrigley  v.  Syket. 

▼oh  21,  337 

11.  A  general  charge  of  debts  on  the  real 
estate  gives  to  the  executors  an  implied 
power  of  aak.    Ibid, 

12.  Distinction  between  the  expression  of  a 
desire  that  all  deba  shall  be  paid,  fol- 
lowed by  m  gift  of  a  particular  esute  for 
the  payment,  and  a  general  charge  of  the 
real  estate  with  the  debta,  followed  by  a 
psrticular  provision  for  their  payment. 
Id  the  former  the  general  charge  is 
qnalified  and  limited  to  the  particular 
estate,  but  in  the  latter  it  is  not    Ibid* 

13.  A  *'  testator"  ordered  bis  debts  and  lege- 
cies  **  to  be  paid  and  discharged  out  of 
his  real  and  personal  estate."  He  subse- 
qnently  devised  bis  real  estates  to  trus- 
tees for  five  bundred  years,  and  subject 
thereto^  to  bis  five  sona  as  tenanta  in 
common  in  fee,  "upon  condition*'  that 
they  should  pay,  in  equal  shares,  certain 
legacies  and  his  debts ;  and  in  case  any 
■OQ  should  neglect  to  pay  bis  portion, 
the  trustees  of  the  term  were,  out  of  the 
reals  of  his  share,  to  raise  the  amount. 
He  appointed  the  five  eons  executors. 
Thirty-three  yeara  after  the  death  of  the 
testator  the  surviving  executors  sold  the 
estate,  as  they  alleged,  to  pay  the  debta. 
The  Court  held,  that  they  bad  power  to 
sell,  and  decreed  a  specific  performance 
Bgainst  the  purchaser.     IbUL 

H.  When  a  testator  devises  bis  real  estate 
to  his  executors  and  directs  them  to  pay 
all  his  debts,  that  constitutes  a  charge 
00  (he  real  estate,  although  they  take  no 
beneficial  intereat  in  it.  Hartland  v. 
MnrrtlL  vol  27.  p.  204 

15.  Where  a  teatator  gives  a  general  direc-- 
tioD  that  hia  debts  shall  be  paid,  this 
amounts  to  a  charge  of  the  debts  gene- 
nUy  upon  the  real  estate,  at  least  where 
the  real  estate  is  afterwards  disposed  of 
by  the  will.  But  an  exception  obtains, 
where  the  direction  that  the  debu  shall 
be  paid  is  coupled  with  a  direction  that 
they  must  be  paid  by  the  executor.  In 
that  case  it  is  assumed,  that  the  testator 
meant  that  the  debts  should  be  paid  only 
out  of  the  property  wbich  by  law  passes 
to  the  executor.     Cook  v  Dawton, 

vol.  29,  p.  123 

16.  A  testator  devised  bis  real  estate  to  hia 
executors  in  trust  to  sell,  and  he  declared 
that,  until  the  aale,  it  should  "  be  consi- 
dered aa  converted  into  personalty  from 
the  time  of  his  decease,"  and  that  the 
produce  should  "  be  deemed  part  of  bis 
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residuary  personal  estate."  He  be- 
queathed the  residue  of  bis  personal  es- 
tate to  several  persons.  The  personal  ' 
estate  proving  insufficient  to  pay  the  pe* 
cuniary  legacies.  Held,  that  they  were  a 
charge  on  the  produce  of  the  real  estate. 
FUld  v.  Pecketu    (No.  1.) 

voL  29,  p.  668 

17.  A  testator  devised  his  estate  charged 
with  the  payment  of  a  sum  to  trusteea 
and  with  interest  at  4/.  per  cent  The 
trustees  were  to  pay  the  interest  to  per- 
sons for  life,  and  after  their  deaths  to 
pay  the  money  charged  to  tbeir  children. 
Held,  upon  the  conatruction  of  the  will, 
that  the  owner  of  the  estate  had  a  right, 
in  the  life  of  the  tenanu  for  life,  to  pay 
off  the  charge.    Marath  v  Keith, 

vol.  29,  p.  626 

18.  A  testator  gave  hia  real  and  personal 
estate  to  trustees  upon  trust  out  of  the 
rents  and  produce,  or  by  a  sale  or  other 
disposition  thereof  to  raise  an  annuity 
for  bis  wife  and  certain  legacies,  and  to 
invest  the  surplus.  He  directed  a  sale 
of  hia  real  estate  after  the  death  of  his 
wife,  and  gave  his  residue  to  his  children. 
Held,  that  the  personal  estate  was  not 
primarily  charged  with  the  annuity,  but 
that  the  real  and  personal  esute  formed 
one  common  fund  for  its  payment.  Ae<i- 
fo9d  V.  Bedfwd.  vol.  36,  p.  684 

CHARGING  ORDER. 

1.  Form  of  charging  order  in  equity,  under 
the  I  &  2  Vict.c.  110,  a.  14.  SianU\i  v. 
hmd.  vol.  7,  p.  386 

2.  As  to  the  possibility  of  charging,  under 
the  1  &  2  Vict  c.  110,  a  part  only  of  a 
sum  of  stock  standing  in  the  name  of  a 
debtor.     Stanley  v.  Btrnd,      vol.  8,  p.  60 

3.  Parties  interested  in  a  fund  standing  in 
the  name  of  the  Accountant- General  in 
one  suit,  were  ordered  to  pay  the  De- 
fendants in  another  suit  their  costs. 
These  being  taxed,  and  a  minute  having 
been  left  with  the  senior  Master  of  the 
Common  Pleas,  this  Court,  on  petition, 
made  a  charging  order  on  the  fund  for 
such  costs,  and  granted  an  interim  stop 
order.     WttU  v.  Gibb;      vol.  22,  p.  204 

4.  A  judgment  at  law  was  given  to  be  dealt 
with  by  this  Court  A  charging  order 
csnnot  be  obtained  on  such  Judgment 
without  the  leave  of  this  Court  Sf^ee 
T.  Bn'jeoe.  vol.  26,  p.  699 

CHARITY. 

[See  Baptists. 
Benefice. 

Charity  (ADMiNiBTRATtoN). 
Charity  (Bequest). 
Charity  (JoRiaDicTioN). 
Mortmain. 
School. 
Visitor.] 
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€HA.RITY  (ADMINISTRATION). 

[See  Charity  (Costs),  Charter  ov 
Foundation.] 

1 .  Tnistees  of  charity  lands  may  alienate 
them  in  proper  cases.  Miomey' General 
▼.  South  Sea  Comptmy,  vol.  4,  p.  453 

:2.  Absolute  alienation  and  a  reversionary 
lease  of  charity  property  set  aside  as  im- 
provident   Attorney'  General  v.  Kerr, 

vol.  2,  p.  420 

•3.  By  letters  patent  £.  A.  was  empowered 
to  found  a  charity,  consisting  of  a  master 
and  a  specified  number  of  other  mem- 
bers, who  were  thereby  created  a  corpo- 
ration, with  power  to  take  certain  lands. 
£.  A,  was  empowered  to  make  ordinances 
for  the  government  thereof,  and  for  the 
better  ordering  of  the  estates.  E,  A,  es- 
tablished the  charity,  and  conveyed  the 
lands  to  the  use  of  the  master  and  other 
members,  of  the  numbers  specified  by  the 
letters  patent,  and  to  no  other  intent  and 
purpose  whatsoever.  He  afterwards 
made  ordinances,  whereby,  amongst  other 
things,  he  added  to  the  number  of  mem- 
bers specified  by  the  letters  patent,  and 
appropriated  to  them  a  portion  of  the 
revenues  of  the  charity  property.  Held, 
that  £.  A,  had  not  the  power  of  creating 
additional  members,  or  of  declaring  any 
trust  of  the  property  in  their  favour. 
Attorney 'General  v.  Dulwieh  College. 

vol.  4,  p.  265 

'4.  This  Court  has  authority  to  exercise  a 
discretion  in  charity  cases ;  and  where  it 
appears  that  the  prosecution  of  accounts 
and  inquiries  would  not  be  beneficial  but 
prejudicial  to  the  interests  of  the  charity, 
the  Court  will  refuse  them.  The  Court 
also  discourages  long  and  expensive  liti- 
gation in  charity  cases  for  matters  of 
small  value.  The  Attorney- General  v. 
Shearman.  vol.  2,  p.  104 

S.  Ten  acres  of  charity  land  were  alienated 
by  the  trustees  in  consideration  of  55/., 
and  a  fixed  rent-charge  of  6/.  Held,  that 
it  was  incumbent  on  those  claiming  the 
benefit  of  the  alienation  to  shew  that  the 
transaction  was  beneficial  for  the  charity, 
and  not  having  done  so  it  was  held  in- 
valid.   Attomey-General  v.  Brettingham, 

vol.  3,  p.  91 

>■$,  The  Court  does  not  consider  it  the  duty 
of  the  Attorney  .Genera  I  to  contend  for 
his  strict  rights  in  charity  informations; 
.in  cases  of  hardship  it  sanctions  his  acting 
«with  forbearance  towards  the  parties ; 
and  will  postpone  its  decision,  to  give 
the  parties  an  opportunity  of  entering 
into  an  arrangement  with  the  Attorney- 
OeneraL    Attorney-General  y.  Pretyman, 

vol.  4,  p.  462 

7.  A,  B.  entered  into  an  arrangement  with 
a  bodv  corporate  for  the  endowment  of  a 
school,  and  conveyed  real  esutes  to  them 
of  a  computed  definite  value.    Thecor- 


ponitioD  stipulated  to  naiBtstn  the  cha« 
rity  for  certain  fixed  auma,  payable  ont  of 
rents  of  a  computed  definite  amount,  by 
which  they  agreed  to  abide,  and  became 
bound  to  maintain  it,  though  the  rents 
shovld  fall,  and  certain  patronage  was 
given  to  the  corporation.  There  was  a 
clause  of  forfeiture  on  their  non-perfbrm- 
ance.  Held,  nevertheleea,  upon  the  con« 
text  of  the  foundation  deed,  thatalthou|^h 
the  corporation  were  bound  to  maintain 
the  charity,  even  if  the  lenis  fell  short, 
yet  that  the  charity  waa  entitled  to  the 
benefit  of  any  increase  in  ibe  rental. 
Attomey-'Gemeral  v.  Merekante  Vemtmrtr^ 
SoeUty,  vol.  fi,  p.  338 

8.  A  husbandry  lease  of  charity  landa  for 
200  years  at  a  fixed  rent,  cannot,  unless 
there  be  some  special  reason,  be  sup- 
ported in  eqiuty. 

Such  a  lease  of  ehari^  lands  cannot  be 
supported  upon  any  custom  of  the 
country  in  which  the  lands  are  aitunte. 
The  Attomey-Genorml  v.  Fargeier, 

veL  6,  p.  150 

9.  Lease  of  charity  property  for  ninety- 
nine  years  at  a  fixed  rent,  containing  no 
contract  to  repair  or  lay  oat  ai^  money 
thereon,  eet  aaide.  The  AiUmey"  Gmteral 
v.  Poard.  Tol.-tf,  p.  288 

10.  A  building  lease  of  charity  property  for 
more  than  ninety-nine  yearn  may  eund, 
if  there  are  some  special  grouods  on 
which  it  can  be  protected.  Attorney" 
General  v.  South  Sea  Compmmy. 

vol.  4,  p.  453 

11.  A  bequest  was  made  to  a  corporation, 
in  terms  which  devoted  the  whole  im- 
proved income  to  a  ^sharity.  In  1559 
the  corporation,  bv  their  anawer  in  a  suit, 
offered  to  apply  the  whole  income  to  the 
charity.  The  decree  directed  the  distri- 
bution of  the  whole  existing  income,  and 
provided  that  in  case  uf  an  incicase  the 
objects  ehould  receive  an  increase  limited 
to  16/.,  but  it  made  no  disposition  of  any 
surplus.  Held,  that  under  this  decree 
the  corporation  was  not,  by  implication, 
entitled  to  such  surplus.  The  Attorney' 
General  v.  The  Drofor^  Company, 

vol.  fi,  p.  382 

12.  Reference,  on  the  petition  -of  the  At- 
torney. General,  made  under  the 2  Will  4^ 
c.  57,  to  appoint  new  truateeaof  a  charity 
to  aettle  a  scheme,  and  to  ascertain  the 
property,  and  in  whom  the  legsl  estate 
waa  veated.     In  re  the  Fowey  Charitiea. 

vcd.  4,  p.  225 

13.  In  charity  informations  the  aocount  is 
sometimes  carried  back  to  the  date  of 
the  report  of  the  charity  commiasioners, 
sometimes  it  is  directed  from  the  filing 
the  information,  and  sometimes  from  the 
decree,  according  to  the  circumstances  of 
esch  case.  The  Attomey-Gonorai  v.  The 
Draper**  Company.  vol.  6,  p.  382 

14.  A  simple  declaration  that  chartty  le- 
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gacifet  «re  to  be  paid  out  of  pure  per- 
sonalty, will  not  give  to  such  legacies  m 
priority  upon  the  pure  pccaonalty  over 
other  legacies  and  charges;  nor  exempt 
any  part  of  the  estate  from  tlie  ordinary 
rules  of  applying  and  distributing  the 
aasetsu  Siurg9  v.  Dimsdale,  vol.  6,  p.  462 

1^.  A  testatrix  created  a  mixed  fond  of 
lealry  and  personalty  for  payment  of  ber 
debts  and  legacies,  but  she  directed  the 
eharity  legaoies  to  be  paid  out  of  pure 
personalty.  She  afterwards  directed  ber 
trustees  to  set  apart  a  sum  of  stock  suffi- 
cient to  ptovide  for  a  number  of  an- 
nuities, and  as  the  annuitants  died  the 
stock  let  loose  wss  to  be  applied  in  pay- 
ment of  the  charity  legacies.  Semble, 
that  the  direction  alone  was  oot  of  itself 
sufficient  to  exempt  the  charily  legacies 
from  being  paysble  out  of  the  realty,  in 
the  prop(Mlion  of  the  realty  to  the  per- 
sonalty, but  held,  tbst  the  second  part 
created  a  demoostrative  fund  of  pure  per- 
sonal^, out  of  which  the  charity  legacies 
were  to  be  paid.    Ibid, 

16.  A  testator  by  his  will  founded  a  charity, 
towards  which  he  directed  certain  and 
definite  sums  to  be  applied,  and  he  de- 
vised estates  to  a  company  for  that  pur- 
Eosa.  The  wiH  conuinsd  no  express 
eneficial  gift  to  the  company.  Held, 
however,  ooder  the  circumstsnces^  that 
the  ocMopany  was  entitled  to  the  iucreased 
rents  of  the  property  after  making  the 
fixed  payments.  The  AUomey'Getural 
T.  Tht  Gro€€rM*  Company,      vol  6,  p.  52fi 

17-  The  Crown,  in  consideration  of  the 
past  services  of  the  town,  the  situation 
and  importance  of  the  place,  the  injury 
and  damage  to  be  expected  from  the 
king's  enemies,  from  the  current  of  water, 
and  from  the  traffic  on  the  bridges,  and 
the  ruin  likely  to  take  place  if  the  means 
of  repairing  were  not  provided,  granted 
certain  tolls  to  the  corporation  of  Shrews- 
imr0,  to  be  applied  in  reparation  of  the 
bridges  and  walls,  without  yielding  any 
account  or  reckoning  thereof.  Held,  that 
the  grant  was  not  made  to  the  corpora- 
tion for  its  own  benefit  only  as  a  reward 
for  prior  services:  that  it  was  the  duty 
of  the  corporation  to  apply  so  much  of 
the  receipts  as  might  be  required  for  the 
purposes  atated: — that  this  was  a  {gift  tor 
a  public  and  general  purpose  tor  the 
benefit  of  the  town,  in  sid  of  a  general 
charge  or  burden  to  which  the  burgesses 
and  inhabitants  of  the  town  were  liable, 
and  tbat  it  waa  a  gift  to  charitable  uses 
under  the  statute  of  Eiizabeth,  and  was 
tberefiore  subject  to  the  jurisdiction  of  this 
Court.  Th9  Attorney' GetttrtU  v.  The  Cor- 
puriUiom  of  Shrewhtwy,        vol.  6,  p.  220 

1%.  A  testator  devised  property  then  in 
lease  at  a  rent  of  26^  to  the  principal  of 
Brus^n-uoet  CoUege,  the  bailifi"  of  Bir- 
mimgkam  and  the  mayor  of  Jiaverfordwest 


for  the  time  being,  to  hold  to  them  and 
their  successors  for  ever;  the  said  yearly 
rent  to  be  paid  in  manner  following:— 
the  sum  of  8/.  ld«.  ^d.  as  an  additional 
maintenance  to  the  school  st  Birming- 
Aam,  to  be  paid  to  the  schoolmMter  by 
the  direction  of  the  bailiff*  and  his 
brethren;  8/.  1S«.  4</.  to  Brasen'note  CoU 
lege  for  a  scholsr,  and  8/.  13f.  ^d,  to  the 
schoolmaster  of  Haoerfordwest.  And  he 
directed  that  at  the  expiration  of  the 
lease,  the  land  should  be  "  sett  forth  and 
improved  by  the  said  principal,  bailiff*, 
and  mayor  for  the  time  being,  or  their 
auccessors,  either  by  fine  or  otherwise,  so 
that  the  said  rent  of  26i.  be  for  ever  re- 
served and  paid  as  before  expressed,  and 
the  fine,  if  so  sett,  should  be  equally  di- 
vided betwixt  the  said  schools  and  col- 
lege." Held,  that  the  college  took  no 
beneficial  interest  in  the  increased  rents 
or  fines  afterwards  reserved.  The  4<- 
torney-General  v.  Gilbert,  vol.  10,  p.  517 

19.  An  old  tenant  from  year  to  year  of 
charity  lands  had,  by  an  outlay  of  capital, 
&c.,  greatly  enhanced  its  value.  The  old 
tenant  and  A.  B,  were  both  willing  to 
take  a  lease  at  a  rent  exceeding  the  value ; 
but  the  rent  offered  by  A.  B.  waa  the 
largest  The  Court  held,  that  notwith- 
standing the  fair  claims  of  the  old  tenant, 
the  benefit  to  the  charity  must  be  re- 
garded; and  that  A,  B-*b  offer  ought  to 
be  accepted,  if  the  excess  of  the  rent 
offered  by  him  exceeded  the  amount  of 
compensation  to  which  the  tenant  waa 
equitably  entitled  on  being  turned  out. 
The  Attorney  •General  v.  Gains. 

vol.  11,  p.  68 

20.  Reference,  under  the  circumstances  di- 
rected, to  ascertain  whether  any  and  what 
compensation  ought  to  be  paid  to  an  out- 
going tenant  from  year  to  year,  for  his 
outlay  of  capital  on  charity  lands.     Ibid, 

21.  Lease  of  charity  land  for  999  years,  sub- 
ject to  a  fixed  rent  of  10/.  and  a  covenant 
to  lay  out  800/.  in  building,  set  aside  after 
150  years,  and  an  allowance  for  the  build- 
ing refused.  The  Attorney- General  v. 
Pilgrim.  vol.  12,  p.  57 

22.  Ordinances  made  by  A.,  B.,  and  C. 
under  a  power  contained  in  a  royal  char- 
ter for  the  management  of  charity  pro- 
perty, followed  by  an  act  of  parliament, 
confirming  all  ordinances  made  or  to  be 
made  by  A.t  B.,  and  C,  held,  under  the 
circums^tances,  to  be  unauthorized  and  oot 
confirmed,  and  the  same,  after  a  great 
lapse  of  time,  set  aside.  The  Attorney^ 
General  v.  Wyggeston  Hospital. 

vol.  12,  p.  118 

28.  A  charity  was  established  in  the  reign 

of  Hen.  8,  for  two  chaplains  and  twelve 

I>oor.  In  1572  Queen  Elizabeth^  by 
etters  patent,  ordained  that  the  chap- 
lains and  poor  "  in  omnibus  et  per  omnia, 
se  gerenty  exhibebunti  comiserabuntur  et 
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«1igentuur,  juxta  ordinaciones,  regulas  et 
statuta,  in  hac  parte,"  to  be  made  by  A,, 
B,f  and  C.  In  1674  J^  B.,  and  C.  ac- 
•cordingly  made  regulations,  giving  to  the 
master  the  whole  management  «f  the 
charity  property,  and  authorizing  him  to 
let  on  fines,  and  appropriate  tlie  fines  to 
his  own  use.  In  1576  an  act  of  parlia- 
ment confirmed  the  charter  of  1572,  and 
the  ordinances  made  or  to  be  made  by 
^.,  B^  and  C.  By  letting  on  fines,  the 
•property,  which  was  worth  7,006/.  a  year, 
produced,  on  an  average,  only  1,200/., 
nearly  half  of  which  consisted  of  fines, 
and  was  received  by  the  Master.  The 
'Court  held,  that  this  ordinance  was  not 
;authorized  by  the  charter  or  confirmed 
by  the  act  of  parliament,  ttnd  that  even 
if  it  were,  still  that  this  proceeding  being 
shewn,  in  the  lapse  of  time,  to  be  preju- 
dicial to  the  objects  of  the  charity,  the 
'Court  would  direct  a  new  mode  of  ma- 
nagement to  be  adopted.  The  Attorney' 
General  v.  Wyggeeton  Hospital, 

vol.  12,  p.  113 

'Si.  A  testator  devised  property  producing 
47/.  a  year  to  a  corporation  in  "  trust  and 
confidence,"  to  pay  three  sums  of  20/., 
10/.,  and  10/.  to  three  charitable  objects; 
and  so  long  us  certain  taxes  continued, 
what  the  corporation  could  not  tpare 
"out  of  the  overplus  of  the  rent,"  viz. 
7/.,  should  be  deducted  out  of  the  two 
sums  of  10/.  and  10/.  The  rental  in- 
creased. Held,  that  the  corporation  took 
-merely  seven  fortv- sevenths  of  such  in- 
crease, and  that  also  subject  to  the  pay- 
ment of  the  ordinary  repairs,  &c.,  of  the 
.property.  The  Attorney -General  v.  The 
Corporation  (^  Beverley,      vol.  1 5,  p.  540 

Z26.  Rules  of  law  stated  as  to  the  rights  of 
^parties  to  the  increased  rents  of  charity 
testates.    IbitL 

M,  The  sale  of  charity  lands  authorized, 
under  Sir  Samuel  Romilly*B  Act,  it  being 
beneficial  to  the  charity.  Re  the  Overseers 
of  Ecclesdll.  vol.  16,  p.  297 

Jp.  Jn  the  case  of  a  charity  lease,  the  bur- 
,den  .of  proof  of  its  fairness  lies  on  the 
lessee.    jtttomey^General  v.  HtUL 

vol.  16,  p.  388 

:128.  A  lessee  taking  a  lease  of  property  be- 
longing to  a  charity,  but  without  notice 
of  that  fact,  may  protect  himself  as  a 
.purchaser  for  valuable  consideration, 
semble,  A  lessee  of  charity  property 
.held  to  have  constructive  notice  that  it 
was  trust  property,  the  circumstances 
rendering  it  incumbent  on  her  to  inquire 
us  to  the  lessor's  title,    fbid, 

^9.  Under  the  powers  of  an  act  of  parlia- 
ment, assented  to  by  the  Crown,  as  a 
lord  of  a  manor,  and  by  the  commoners, 
King  George  III.  granted  to  the  vestry 
of  &chmond  a  portion  of  the  common, 
for  a  workhouse,  a  cemetery,  and  "in 
Inist  fojr  the  emp1o|rni»nt  ana  support  of 


the  poor  of  the  «aiid  parish."  Held,  apon 
the  construction  of  the  act  and  the  grant, 
that,  although  this  was  a  charity,  the  in- 
come might  properly  be  applied  in  aid 
of  the  poor-rates  and  so  in  relief  of  the 
parish.    Attomey-General  v.  Blizard, 

vol.  21,  p.  283 

30.  When  lands  are  given  to  charity  par- 
poses  on  the  happening  of  a  panicolar 
event,  tfiere  is  a  resulting  trust  in  the 
meanwhile;  but  where  real  -estate  was 
vested  in  A.  in  trust,  out  of  the  rents,  to 
keep  it  ready  for  the  reception  of  plague 
patients,  during  their  sickness,  but  no 
longer,  and  for  a  burying- piaoe  for  tfaeni, 
and  for  no  other  use,  &c.-:  it  waa  held, 
first,  that  this  was  a  good  gift  to  chari- 
table purposes,  and  not  merely  a  gift 
contingent  upon  the  reappearance  of  the 
plague;  and,  secondly,  that  there  waa  no 
resuKing  trust  in  the  meanwhile  for  the 
donor  or  his  heirs,  thougfh  the  plague  bad 
not  reappeared  for  more  than  180  yeara. 
Attorney-  General  v.  Earl  of  Craven, 

.     vol.  21,  p.  892 

31.  Devise  to  a  corporation  "upon  condi- 
tion" of  making  certain  stated  paymenta 
to  a  school  and  other  charitable  objects, 
and  the  "overplus,"  which  the  testator 
estimated  at  about  60/.  a  year,  should  go, 
half  to  the  mayor  and  half  towards  re- 
pairing highways.  Held,  upon  the  con- 
text, that  the  increased  rents  were  divi- 
siUe  amongst  all  the  charitable  objects 
in  proportion.  The  Attorney-General  ^»  The 
Corporation  <^f  Southmolton,  vol.  1 4,  p.  857 

32.  Where  the  origin  of  a  charity  or  a  right 
is  lost  in  obscurity,  the  Coart  will  pre- 
sume, from  the  uniformity  of  the  practice 
or  use,  that  it  is  in  accordance  with  the 
original  foundation  or  right,  and  will 
presume  whatever  may  be  neceasary  to 
give  it  validity;  but  no  such  presump- 
tion can  arise,  from  practice  for  a  very 
long  period,  if  an  origin  contrary  to  such 
practice  is  proved.  Attorney -General  v. 
St.  Cross  Hospital.  vol.  17,  p.  485 

33.  Usage  is  only  presumptive  evidence  of 
the  trusts  of  a  charity.  Attorney^  General 
V.  Gotdd,  vol.  28,  p.  485 

34.  Part  of  the  property  of  a  foundation 
school  consisted  of  an  advowson  produc- 
ing no  income.  The  court  considered, 
that,  if  the  parish  were  within  a  reason- 
able distance  and  the  duties  of  it  light, 
the  living  might  properly  he  held  by  the 
master  or  usher;  but  that  not  being  the 
case,  the  advowson  was  ordered  to  be 
sold  for  the  benefit  of  the  charity,  which 
the  Court  considered  it  had  jurisdiction 
to  order.  Attorney-General  v.  The  Areh-^ 
bishop  of  York,  vol.  17,  p.  495 

35.  The  statutes  of  foundation  of  a  school 
(1548)  directed  that  the  rents  of  the 
charity  property  should  not  be  raiaed 
above  the  yearly  rents  then  payable. 
HMf  that  this  direction  was  aim  ply  hi- 
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opendve,  mad  that  the  taoit  most  be 

made  of  the  property.  AHorneff'  Generat  w, 

Thg  Jrchbiakop  rf  York,      toI.  1 7,  p.  495 

M.  The  proTinon*  in  the  statute  of  founda- 
don,  as  to  the  period  of  attendance  of 
the  master,  may  be  modified  by  the  Court 
in  settliog  a  scheme.    Ibid. 

87.  la  the  absence  of  express  directions,  it 
is  not  incumbent  on  the  schoolmaster  to 
reside  in  the  school- house,  provided  he 
Htc  within  a  convenient  distance,  temblt. 
Ibid. 

M.  Held,  that  an  absolute  alienation  of  a 
slip  of  cbarity.land  fronting  a  street, 
nesr  the  metropolis,  becoming  import- 
sat,  could  not  be  supported;  and  it  was 
set  aside  as  against  a  purchaser  with 
Botice,  though  made  bom6  Jide,  for  value, 
sod  without  fraud  or  collusion.  JttcT" 
ntf»G§mnl  ▼.  MagdaUu  College. 

vol.  18,  p.  223 

S9.  The  mioister  and  churchwardens  of  a 
parish  bad,  for  a  long  series  of  years, 
distribated  the  rents  of  some  property 
SBMrng  the  poor  of  the  parish ;  but  it 
wss  not  known  in  whom  the  property 
vss  vested.  By  act  of  parliament,  the 
psrish  wss  divided  into  two,  and  the 
ebanties  were  to  be  distributed  by  the 
ministcn  and  churchwardens  respec- 
tively but  no  estate  was  vested  in  them 
by  the  set  In  1790  the  ministers  and 
churchwardena,  and  two  principal  in- 
habitants  of  each  parish,  conveyed  the 
property  in  question,  in  consideration  of 
a  rent-charge  which  was  adequate  at  the 
time;  The  purchasers  had  notice  of  the 
charity  trust.  Upon  information,  filed 
in  1S62,  against  the  purchasers,  it  was 
held,  that  the  alienation  was  invalid,  and 
that  the  Statute  of  Limitations  was  no 
bv,  there  being  no  person  entitled  to  sue 
once  1790.  within  the  meaning  of  the 
itatote.  Ibid. 
40.  A  first  principle  applicable  to  charities 
it)  that  the  intentions  of  the  founder  are 
to  he  carried  into  effect,  as  far  as  they 
ire  cspable  of  being  so,  and  so  far  as 
they  are  not  contrary  to  law  ( using  the 
word  law  in  its  proper  and  widest  signi- 
fiestioo,  as  including  the  precepts  of  re- 
ligion and  morality).  1^  therefore,  the 
founder  has  directed  that  only  persons 
conforming  to  the  Church  of  England 
>1mU  he  recipienta  of  his  bounty,  his  will 
most  be  followed.  Aitom^y-Uenerai  v. 
CaiwerU  vol.  28,  p.  248 

^1>  If  a  charity  be  founded  to  support 
■MM  religious  establishment,  or  if  it 
Mek  to  promote  religious  education  (as 
in  the  case  of  Lady  Hewley**  Chari^ : 
f^t  V.  WiUon,  9  CI.  f  Fin.  ZSi),  and  if 
in  addition  to  this,  the  intentions  of  the 
raondsr  are  not  clearly  expressed,  or  if 
u>s  instrument  of  foundation  be  lost,  or 
*^  never  had  any  existence,  the  opi- 
I'lowiiid  religious  teoeta  of  the  founder 


have  a  most  material  bearing  on  this 
question,  who  are  the  objects  of  the  cha- 
nty, and  in  what  manner  the  trusts  of  it 
are  to  be  performed,  for  the  purpose  of 
carrying  into  effect  the  general  purpose, 
which  is  known  to  be  the  support  of  re- 
ligion. In  these  cases  the  presumption 
in  the  first  instance  is,  thst  the  founder 
intended  to  support  an  establishment  be- 
longing to  some  particular  l!orm  ef  reli- 
gion, and  that  he  intended  some  parti- 
cular doctrine  of  religion  to  be  taught. 
The  next  presumption  is,  that  the  estab- 
lishment and  that  tltis  doctrine  were  those 
which  he  himself  supported  and  jpro- 
fessed,  and  the  Court  will  look  carefully 
at  bis  course  of  life  and  conduct,  and 
speH  out  expressions  not  merely  in  the 
instrument  of  foundation,  but  in  bis  will 
and  works,  to  ascertain  what  were  the 
doctrines  and  opinions  entertained  and 
professed  by  him.  Atle/mey -General  v. 
Calvert.  vol.  28,  p.  249 

42.  To  some  extent,  though  in  a  far  less 
degree,  the  same  principle  applies  when 
a  charity  has  been  founded  for  purposes 
of  secular  education.  Here,  in  the  ab- 
sence of  expressed  intention,  the  Court 
will  not  assume  that  the  founder  intended 
any  particular  religious  doctrine  to  be 
combined  with  the  secular  education ; 
but,  on  the  contrary,  will  assume,  that 
the  object  was  for  secular  instruction  ge- 
nerally, and  that,  admitting  that  religieua 
education  is  to  form  part  of  the  instruc- 
tions given,  it  would  still  allow  each  per- 
son who  needed  the  secular  education  to 
obtain  the  benefit  of  it,  and  would  not, 
by  enforcing  particular  rules  relative  to 
religious  instructions,  prevent  all  deno- 
minations of  Christians  from  obtaining 
the  benefit  of  the  instructions  so  offered. 
But  here  again,  if  the  founder  has  ex- 
pressed an  intention  that  religious  in- 
struction of  a  particular  character  shall 
form  a  part  of  the  inxtruction  given,  the 
Court  will  follow  that  direction,  although 
the  effect  may  be  to  exclude  a  large  por- 
tion of  the  community,  most  in  need  of 
the  charity,  from  deriving  any  benefit 
from  it.  But  when  the  charity  is  purely 
eleemosynary,  a  different  class  of  con- 
siderations arises.    •  Ibid. 

48.  Prior  to  the  Reformation,  almshouses 
were  erected  and  endowed.  The  alms- 
people  were  required  to  attend  the  chapel 
and  say  Paternottert,  Jvet,  ^c,  and  pray 
for  ^e  souls  of  the  dead ;  and  if  they 
did  not  obey  the  ordinances,  were  to  be 
expelled.  The  parson  of  the  parish  and 
the  churchwardens  were  to  distribute  the 
rents.  Held,  that  dissenters  who  could 
conscientiously  comply  with  the  direc- 
tions laid  down  by  the  founder,  modified 
by  the  changes  produced  by  the  Reforms.^ 
tion  and  the  subsequent  statutesi  were 
not  excluded  from  obtaining  the.  benefit 
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of  the  cbarity;  and  that  if  a  Diiaenter 
conformed  to  the  rules,  the  truitees  could 
not  exaraitie  whether  he  did  to  sincerely. 
Attomejf- General  y.  Calvert. 

vol.  23,  p.  248 

44.  The  £eK:t  of  the  recipients  of  a  chanty 
being  required  to  rehearse  a  particular 
prayer  in  church,  or  sit  in  a  particular 
pew,  or  attend  at  the  church  porch  or  in 
the  church  itself  to  receive  the  bounty, 
does  not  justify  the  exclusion  of  Dis- 
senters from  participating  in  the  charity. 
Ibid. 

45.  In  ecclesiastical  charities,  the  religious 
opinions  of  the  founder  are  of  paramount 
importance ;  in  educational  charities,  his 
religious  opinions  are  only  of  value  where 
some  directions  are  given  as  to  the  reli- 
gious instruction  to  be  given;  but  in 
eleemosynary  charities,  the  founder's  re- 
ligious opinions  are  wholly  to  be  disre- 
garded.   Ibid. 

46.  An  estate  was  devoted  to  the  reparation 
of  the  parish  church  of  &  N.  Part  of 
this  parish  was,  under  the  6  &  7  yici.  c. 
67,  formed  into  a  new  district,  St.  M. 
Held,  that  the  church  of  St.  Af.  was  not 
entitled  to  an  apportioned  part  of  the 
income  of  the  charity.  Attorney-General 
V.  Love.  vol.  28,  499 

47.  Property  was  devised  to  the  town  and 
commonalty  of  Granthamt  fer  the  dis- 
charge of  the  tax  of  the  commonalty  to 
the  king  for  ever.  The  tax  referred  to 
was  unknown,  and  the  income  had  been 
applied  to  the  use  of  poor  freemen  and 
their  widows.  Held,  that  this  applica- 
tion was  improper;  that  this  was  a 
charity  property  belonging  to  the  town 
generally,  and  not  to  the  corporation  be- 
neficially; and  a  scheme  was  directed. 
Attorney-Generml  v.  Buehby. 

vol.  24,  p.  299 

48.  Where  property  ia  given  for  charitable 
purposes  which  do  not  exhaust  the  whole 
income,  one  rule  is,  that  th'iB,  primd  faeie, 
is  an  indication  of  intention  to  benefit 
the  donee.  The  Jttomey- General  y.  Tri- 
nity CoUege,  Cambridge,      vol.  24^  p.  883 

49.  In  charity  cases  the  contemporaneous 
acts  of  a  donor  are  of  importance  for  the 
purpose  of  putting  a  construction  upon 
the  instrument  of  gift,  but  the  contem- 
poraneous acts  of  the  donee  are  only 
valuable  as  shewing  the  intention  and 
view  of  the  donee  in  accepting  the  gifi 
Ibid, 

50.  When  property  is  given  for  charitable 
objects  which  do  not  exhaust  the  whole 
income,  and  the  question  is  as  to  the 
right  of  the  donee  to  the  surplus,  the  case 
is  varied  where  the  donee  is  a  charity, 
from  that  where  the  donee  is  a  trading 
corporation.    Ibid. 

^1.  In  1558  a  tesutor  devised  real  estates, 

which  he  described  as  of  **  the  clear 

.  yfuurly   valve   of  foursjQore   pouoda.  or 


thereabouts,'*  to  TrUHy  College, 
bridge^  **  to  their  only  proper  use  and 
behali"  to  the  intent  followiflg«  "  with 
part  of  the  rents"  to  keep,  find  and 
maintain  three  grammar  seh«H>la,  and  pay 
«very  master  \%L  6«.  6^..  aod  «*  with 
part  of  the  rents  keep,  Ac,  a  chaplain* 
and  pay  him  182.  6*.  8d.,*'  and  he  di- 
rected other  charitable  payments.  At 
the  testator's  death  the  rents  exceeded 
the  specific  payments  by  XL  6s.  &dm  The 
rents  having  greatly  increased,  the  Courtg 
on  a  critical  examination  of  the  will, 
came  to  the  conclusion,  that  af^er  pro-^ 
viding  for  the  cfaaritahle  obfecta,  the 
college  was  entitled  to  the  surplus  rents. 
The  Attorney 'General  w.  Trinitp  €:oiiege^ 
Cambridge.  vol  24.  p.  88S 

52.  Trustees  had  the  option  of  establishing 
a  charity  in  either  of  two  ways,  the  one 
valid,  and  the  other  invalid.  The  fund 
was  ordered  to  be  paid  to  then  without 
any  undertaking  as  to  the  mode  in  which 
they  would  apply  it,  and  without  any  de- 
claration or  direction  of  the  Court  on  the 
subject.  The  UnivereUy  of  l^amdme  t. 
Yarrow.  vol.  24,  p.  472 

6Z.  The  Military  KnigfaM  of  Wind^ir  held 
entitled  to  nothing  beyond  the  fixed  pay- 
ment given  them  by  the  original  foun- 
dation, and  to  have  no  interest  in  the 
increase  of  the  surplus  rents.  Aitomm^ 
General  v.  The  Dean  and  Canone  of  Wimdmor, 

vol.  24,  p.  679 

54w  Lands  of  the  annual  vaiae  of  6611. 6«.  8d. 
were  conveyed  to  the  Dean  and  Canons 
of  Windeor^  for  the  maintenance  of  spe- 
cified charitable  purposes,  amounting  to 
430/.,  including  thence  a  fixed  pajrment 
to  the  dean  and  canons,  **  and  the  re- 
sidue, being  (as  the  document  stated) 
231/.  6#.  8^.,  to  remain  for  the  vicar'a 
and  serving  priest's  wages,  and,  when 
need  requireth,  reparation  of  the  said 
lands,  the  officers'  fees,  and  for  the  relief 
of  the  said  dean  and  canons  and  their 
successors.*'  The  rental  increased  to 
about  14,000/.  a  year.  Held,  on  the  au- 
thority of  the  Attorney-General  v.  Betmriejf, 
that  the  dean  and  canons  took  beneficially 
the  whole  surplus  rents,  after  paying*  the 
fixed  chaises.     Ibid, 

55.  Lease  of  charity  property  in  a  town  for 
500  yeans,  at  a  fixed  rent  of  6/.,  set  aaidep 
though  a  large  expenditure  had  been 
made  in  rebuilding  and  repairs  on  the 
faith  of  the  lease.  Attorney- General  v. 
Daney,  vol.  10,  p.  521 

9$.  Held,  that  in  such  a  case  the  Statute  of 
Limitations  (3  &  4  Will.  4,  c.  27)  was 
inapplicable.    Ibid. 

57.  As  to  the  period  from  which  an  aeeoant 
of  rents  is  directed  in  setting  aside  a 
charity  lease.    Ibid. 

58.  An  order  was  made  in  a  suit,  that  the 
master  of  a  charity  should  be  at  liberty 
to  let  a  farm  to  the  old  tenant  lor  twenty* 
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oMycaisctftTerttof  soot  ayear.  After 
the  ]en»  had  bean  appfoTed  of,  but  be- 
fore h  had  beeD  executed  by  the  master 
an  offer  waa  made  of  an  increased  rent  of 
220L,  but  the  tenant,  in  the  meanwhile, 
had  laid  out  a  very  lai^e  sum  in  arti6cial 
manures  for  the  farm.  The  Court  held, 
that  the  offer  of  so  great  an  increase  of 
rent  eould  not  be  rdfuacd,  but  that  the 
<»ld  tenant  was  entitled  to  an  allowance 
for  hia  outlay.  Tkg  AUarneg-General  ▼. 
Frdj^aum.  vol  19,  p.  5S8 

59.  Obaer vations  aa  to  the  jurisdiction  and 
authority  of  the  Court  to  alter  or  modify 
chariuble  trusts.  Aitomfy^Gentral  v. 
Bomeksreti,  ▼ol.  25,  p.  II 6 

60.  When  the  founder  of  aaharity  commits 
the  administration  of  it  to  a  man  and  his 
heirs,  this  Court  cannot  interfere  with 
tbeir  discretion,  so  long  as  they  perform 
their  trust  properly,    ibid, 

il.  Priociplea  on  which  the  Court  pro- 
ceeds in  settUng  a  scheme  in  charity 
casca.  If  the  testator  has  clearly  pointed 
oat  hia  ioientiens,  the  Court  is  bound  to 
carry  them  into  effect.  But  where  the 
property  »  devoted  to  charity  generally, 
or  there  are  aecretiens  of  the  charity 
funds  not  specifically  disposed  of,  or 
where  the  particular  charity  wholly  fails, 
the  Court  hss  a  discretion.  Phitpott  ▼. 
SL  G9crg^$  Motpiial,       '  vol.  27,  p.  107 

62.  A  charity  was  founded  for  almsbeuses 
for  peor  men  and  women  **  reduced  by 
sickness,  misfortune  or  infirmity."  Held, 
that  this  did  not  authorize  the  Court,  in 
settling  a  acheme,  to  sanction  the  build- 
ing of  an  hospital  or  infirmary  with  ac- 
eommodation  h>r  the  almspaople.     Ibid. 

6Sb  A  testatrix  made  provision  for  six  alma- 
men  and  far  other  charitable  objects,  and 
ahe  gave  the  residoe  of  the  income  to  the 
six  almswomen.  The  income  having 
greatly  inareased,  Held,  that  the  alros- 
woanen  irera  not  entitled  to  the  surplus 
income,  as  the  effect  would  be  to  defeat 
the  intention,  hy  making  them  cease  to 
be  almswomen.  Held,  also,  that  the 
odier  objects  were  not  entitled  thereto, 
hut  that  it  waa  appliesble  to  charity  ge- 
ncrallT,  and  that  the  foundation  of  a 
Bchool  was  a  proper  object  to  apply  it  to. 
fie  AtbtmeB  OMrUy,  voU  27,  p.  1 1 6 

M.  A  acheme,  made  in  1855,  provided, 
that  no  person  should  act  aa  tniatee  of 
the  chanty  who  should  hold  or  occupy 
any  part  of  the  charity  property.  At 
dutc  time  one  of  the  trustees  held  a 
amall  piece  of  charity  land,  under  a 
twenty-one  years'  lease  granted  in  1847 
\y  paUic  tender.  Held,  that  he  muat 
either  give  up  the  leaae  or  the  trostee- 
■Up.    Fitrd  ami  Oih§r$  v.  Bakfr. 

vol.  27,  p.  198 

ff.  The  master  of  a  charitable  foundation 
waa  appointed  hy  the  presentation  of  a 
mmifiipal  coqiontioa  and  iMtitutioQ  by 


the  biahop  who  was  the  visitor.  No  part 
of  the  charity  property  waa  vested  in  the 
corporation.  Held,  that  the  case  waa 
within  the  7l8t  section  of  the  Municipal 
Corporation  Act  (5  &  6  miL  4,  c  76). 
and  trustees  of  such  right  were  appointed 
under  it.  Be  The  Huntingdon  Munieipai 
CharUiee.  vol.  27,  p.  214 

66*  Trustees  of  a  charity  authorized  to 
grant  building  leaaes  for  600  years,  such 
being  the  custom  of  the  neighbourhood, 
snd  it  appearing  beneficiaL  In  re  Cross's 
Charity,  vol  27,  p.  592 

67*  A  testator  devised  his  estate  for  pro- 
viding 108/.  a  yesr  for  scholars  and  exhi« 
bitioners  of  a  college,  and  the  remainder 
of  the  yearly  rents  for  purchasing  advow- 
sona  for  them.  By  a  codicil,  he  gave  for 
a  sdiool  and  schoolmsster  a  house  and 
land  at  Bala,  and  \6L  a  year  for  the 
master,  and  151.  to  the  scholars,  and  he 
gave  the  money  necessary  for  keeping 
the  school  in  repair ;  **  there  being  4/.  17«. 
of  the  present  rents"  of  his  eatate  io  Jlfe. 
rivnethshire,  above  the  1082.  to  the  scho- 
lars and  exhibitioners  at  the  coUege,  and 
15/.  to  the  schoolmaater  and  167.  to  the 
schotsrsat  Baiai  but  the  house  and  land 
at  Bala  ^^  being  of  the  yearly  rent  of 
SI.  I2s.t  being  so  much  of  the  41. 17«.« 
the  remainder  thereof  is  M.  6«.  per  an- 
num for  the  repairs."  The  rentsl  having 
greatly  increased.  Held,  that  the  school 
waa  entitled  to  such  a  proportion  of  the 
increase  as  4<.  17«.  bore  to  the  whole 
original  rents.  The  Attorney- General  v. 
Jetne  College,  Oxford,  vol.  29,  p.  168 

68>  A  trust  *'  for  printing,  publishing  and 
propagating  the  sacred  writings"  of  Jo- 
anna  Southrote,  iaa  charitable  trust,  which 
if  given  out  of  pure  personalty  will  ha 
enforced  and  regulated.  Thornton  v. 
Hotee.  vol.  81,  p.  14 

69.  In  respect  to  charitable  trusts  for  pint- 
ing  snd  ciroulsting  works  of  a  religious 
tendency,  this  Court  make«  no  distinc- 
tion between  one  sect  and  another,  unless 
their  tenets  include  doctrines  adverse  to 
the  foundation  of  all  religiou  or  subver- 
sive of  sll  morality,  in  which  case  this 
Court  will  declare  the  bequest  void. 
Ibid. 

70.  The  Court  having  inferred,  from  refer- 
ance  to  the  parish  church  in  the  deed  of 
endowment,  that  a  school,  founded  in  1 60 1 , 
was  a  Church  of  England  school,  held, 
that  the  trustees  snd  the  schoolmaater 
also  (if  possible)  ought  to  be  members  of 
that  church,  but  that  the  instruction  was 
open  to  scholars  of  every  religious  de- 
nomination.   Attorney' General  v.  Cl{fton. 

voL  82,  p.  596 

71.  The  Court,  though  holding  a  trustee  to 
have  been  originally  improperly  ap- 
pointed, declined  to  remove  him.    Ibid^ 

72.  Reaidenca  within  a  parish  being  a  ne* 
pesaary  %i»lifi^tion  of  trustees  on  their 
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appointment,  held,  thai  their  removal  out 
of  the  parish  after  their  appointment,  to 
■uch  a  distance  as  to  make  it  impossible 
to  attend  to  their  duties,  would  be  a  va- 
cating of  their  office.  At iomey  General 
V.  Clifton.  vol.  32,  p.  596 

73*  A  scheme  directed  for  regulating  the 
French  Protestant  Church  in  London  and 
the  charities  connected  therewith.    Jt' 
*  iomnf' General  v.  Daugaru 

vol.  S3,  p.  621 

74.  In  a  suit  for  a  scheme  for  a  charity,  the 
Court  declined  going  into  questions  as  to 
the  validity  of  the  appointment  of  ex- 
isting  officers  of  the  charity,  against 
whom  there  was  no  personal  imputation, 
or  to  remove  them.     Ibid. 

76.  In  a  suit  relating  to  the  validity  of  the 
removal  of  a  pastor,  the  trustees  were  or- 
dered to  pay  the  costs.  They  paid  them 
out  of  tlie  charity  funds ;  but  upon  an  in- 
formation by  the  Attorney- General  they 
were  ordered  to  replace  the  amount  Ibid, 

76.  The  Attorney-General  altered  the  set- 
tlement of  a  scheme  of  a  charity  to  pro- 
tect the  interests  of  all,  and  the  Court 
refused  to  allow  a  member  of  a  corpora- 
tion, consisting  of  a  master  and  thirteen 
brethren,  to  attend  the  settlement  of  a 
scheme  of  the  charity,  even  at  his  own 
expense.  Jltamey-General  v.  St,  Cross 
Hoipital,  vol.  18,  p.  475 

77.  A  grammar  school,  previously  founded, 
was  endowed  in  1671,  and  the  governors 
were  in  1577  incorporated  by  Royal 
Charter,  giving  them  powers  to  make 
rules  and  elect  governors.  Afterwards, 
various  other  charitable  gifts  were  made 
to  the  governors  connected  with  the 
school.  Held,  that,  though  improper 
conduct  was  even  alleged  against  the 
governors,  this  was  a  proper  case  for  a 
scheme  for  the  purpose  of  putting  the 
whole  under  one  uniform  system  of  ma- 
nagement. The  Attorney-General  v.  The 
Govemore  of  the  Free  Grammar  School  of 
Omen  Elizabeth  in  Dedham, 

vol.  28,  p.  S50 

78.  Held,  in  construing  a  legacy  "  aux  hoe- 
pieee  de  Parte  et  de  Londres"  in  the  will 
of  a  person  domiciled  in  France,  and  in 
regard  to  those  in  London,  that  the  word 
*'  hoepiee*'  was  to  be  construed  strictly  ac- 
cording to  its  meaning  in  France,  and 
that  the  word  **hoepice**  in  French  was 
not  equivalent  to  **  hospital "  in  English. 
Wallace  ▼•  Attorney-General,    (No.  2.) 

vol.  35|  p.  21 


CHARITY  (BEQUEST). 

[See  Cbarity  (Administation),  Mort- 
main.] 

1.  Bequest  to  trustees  to  be  divided  be- 
tween tb«  testator's  wife  and  six  poor 


members  of  a  chspel,  «hare  and  riimre 
alike.  Held,  that  the  wife  was  entitled 
to  one  seventh  absolutely,  and  that  the 
other  six  sevenths  formed  a  permanent 
charitable  fund,  the  interest  alone  of 
which  was  from  time  to  time  payable  to 
the  poor.  Gregory  v.  The  Attorney-Ge- 
neral, vol.  2,  p.  S66 

2.  A  corporation  holding  in  trust  for  a 
charity,  held  not  entitled  to  enrplue  rente, 
Attorney-General  v.  Merchants  Fenturert* 
Society.  vol.  5,  p.  338 

See  Attorney-  General  ▼.  Corporation  of 
Beverley.  vol.  15,  p.  540 

3.  A  charity  was  founded  *'  for  the  relief  of 
the  poor  of  &*'  Held,  that  the  charity 
funds  ought  to  be  exclusively  applied  to 
the  relief  of  parties  not  receiving  paro- 
chial relief.  The  Attorney-General  v.  fFil- 
kinson,  vol.  1,  p.  370 

4.  In  every  case  where  the  general  purpose 
of  a  gift  or  conveyance  is  declared  to  be 
charity,  and  the  particular  payments  do 
not  exhaust  the  whole  fund,  any  surplus 
will  belong  to  the  charity,  unless  there 
are  other  circumstances  from  which  a 
contrary  intention  of  the  testator  can  be 
collected.  Attorney -General  v.  The  Dra- 
pers' Company.  vol.  2,  p.  508 

5.  A  testator  bequeathed  1,0001.  to  **  the 
Jews*  poor.  Mile  End;"  there  were  two 
charitable  institutions  for  poor  Jews  at 
Mile  End,  and  it  not  appearing  which  of 
the  charities  was  meant.  Held,  that  the 
fund  ought  to  be  applied  ey-pree  .*  and 
the  Court  divided  the  bequest  between 
these  two  charitable  institutions.  Bennei 
V.  Hayter.  vol.  2,  p.  81 

6.  A  testator  in  whom  real  estatea  were 
vested,  subject  to  certain  rent-chargres, 
devised  them  to  the  Fishmongers*  Com- 
pany, **  in  aid  of  the  maintenance  uf  the 
poor  men  and  women  of  the  mystery  and 
community  aforesaid  for  ever;"  being 
precisely  the  same  terms  as  those  under 
which,  by  their  charter,  the  company 
were  licensed  to  hold  land  in  mortmain. 
Held,  under  the  circumstances,  that  the 
testator  was  a  mere  trustee  for  the  com- 
pany; and  an  information  being  filed 
against  the  company,  to  carry  into  execu- 
tion the  charitable  trusts  mentioned  in 
the  testator's  will,  was  dismissed  with 
coats.  Attorney- General  v.  The  Fishmong^ 
ert*  Company.  vol.  2,  p.  588 

7.  Bequest  of  residue  to  a  company,  to 
apply  the  interest  of  a  moiety  "  unto  the 
redemption  of  British  slaves  in  Turkey  or 
Barbary,**  one  fourth  to  charity  schools 
in  London  and  its  suburbs,  and  in  con- 
sideration of  the  care  and  pains  of  the 
company,  the  remaining  one  fourth  to- 
wards necessitated  decayed  freemen  of 
the  company.  There  were  no  such  Bri- 
tish slaves  to  redeem ;  and  a  reference 
was  made  to  the  Master  to  approve  of  a 
scheme  for  the  application  of.  the  fund 
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tha  unapplied,  haring  regard  to  all  the 
charitable  bequeata  io  the  will.  Held, 
that  the  application  of  the  fund  to  the 
education  of  the  Briiith  emancipated  ap- 
preoticed  n^roea  waa  not  a  ey-pret  ap- 
plication ;  secondly,  that  the  gift  to  the 
ftreoieo  of  the  company  waa  a  charitable 
bequest;  and  thirdly,  there  being  no  di- 
rect objecta  to  which  the  income  could 
be  applied,  regard  being  had  to  the  be- 
quest touching  BrUUh  captives,  that  the 
ippUcation  of  the  fund  to  the  second  and 
third  porpoaea  waa  aa  near  aa  could  be  to 
the  intention  of  the  teatator,  having  re- 
gard to  all  the  charitable  bequesu  in 
the  will. 
)  8.  Principles  on  which  the  Court  proceeds 
in  the  application  of  a  charity  fund  cy. 
f^»  Attonuff^Gentral  ▼.  The  Ironmongers' 
Company,  vol.  2,  p.  313 

9.  Where  a  teatator  clearly  delarea  an  in- 
tentton  of  devoting  the  whole  income  of 
a  property  to  charitable  purposes,  then, 
although  he  does  not,  in  apecifically  di- 
recting the  application  of  portions  of  it, 
exhaust  the  whole  income,  atill  the  ge- 
neral intention  that  the  whole  shall  be 
applied  to  charitable  purposes  will  pre- 
▼ad ;  and,  on  the  other  hand,  although 
he  does  not  make  any  such  general  decla- 
ration of  devoting  the  whole  to  charity, 
but  gives  each  ami  every  portion  of  the 
whole  income  at  the  time  to  some  cha- 
ritable purpose,  and  by  that  means  ex- 
hausts the  whole,  then,  if  the  income 
should  afterwarda  increase,  the  increase 
will  also  be  applicable  to  the  charitable 
purposes.  MUnmey- General  v.  The  Coop- 
m*  Company,  vol.  3,  p.  29 

10.  A  tesutor  devised  a  house  to  the  Coop- 
ers' Company,  upon  condition,  and  to 
die  use,  intent,  and  purposes  of  main- 
taioing,  augmenting,  and  supporting  a 
school  at  J2.,  lately  erected,  and  the  same 
'rat,  which  he  represented  to  be  11/., 
■hould  be  bestowed  in  manner  following. 
He  then  gave  different  sums  to  different* 
objects,  amounting  in  the  whole  to  8/., 
and  amongst  them  5$.  to  the  Coopers' 
Company,  and  then  gave  3/.,  which  he 
presented  aa  that  which  remained  un- 
giveo,  to  the  Coopers'  Companv,  to  put 
in  their  common  box,  towards  the  repair 
of  the  house  when  need  be ;  and  if  the 
^nae  should  fall  into  decay  by  sudden 
niiafortune,  whereby  no  rent  should  be 
^'^^  then  the  legacies  to  atay  until  it 
iboald  be  made  tenantable,  which  he 
trusted  the  company  would  do  within  two 
years,  and  when  tenantable,  the  company 
to  go  on  with  his  will,  *'  to  avoid  the  pe- 
nalty and  danger  which  foUoweth."  He 
then  gave  the  house  over  benpflciatly  to 
the  Grocers'  Company  if  the  Coopers'  did 
not  bestow  the  84  as  he  willed  them  to 

*  do.  Therentt  increased  to  75A 


Held,  that  all  the  objecta  of  the  tea« 
tator'a  bounty  were  entitled  to  partici- 
pate in  the  increased  rents,  and  that 
the  Coopera'  Company  took  the  three 
eleventha  beneficially,  aubject  to  the  re- 
pairs. Attorney- General  v.  The  Coopert* 
Company.  vol.  3,  p.  20 

11.  A.  B.  bequeathed  to  a  company  a  aum 
to  purchaae  landa  of  the  clear  value  of 
100/.  a  year,  and  gave  96/.  to  charity,  and 
"  the  residue  of  the  said  sum  of  100/. 
being  4/.  yearly,  to  the  company  for  their 
pains."  Held,  that  all  the  objects  were 
entitled  rateably  to  the  increased  rents. 
Attorney' General  v.  Drapert*  Company. 

vol.  4,  p.  67 

12.  A  testatrix,  after  reciting  that  the  rent 
of  a  property  waa  10/.,  devised  it  to 
Christ  e  Hospital  (a  charitable  foundation), 
in  trust  aa  to  6/.  for  the  poor  of  three 
parishes,  and  as  to  4/.  to  A-  B.  for  life, 
and  after  her  death,  in  trust  for  the  three 
parishes.  Held,  that  Christ's  Hospital 
took  no  intereat  in  the  increaaed  renta. 
Attorney' General  v.  Christ's  HospitaL 

vol.  4,  p.  73 

13.  Charitable  bequeat  to  the  Rector  and 
corporation  of  fV,  W,  being  a  vicarage, 
payment  waa  ordered  to  be  made  to  the 
Vicar  and  corporation.  Hopkinson  v.  Ellis, 

vol  5,  p.  34 

14.  A  gift  to  be  divided  *' among  poor 
pioua  persona  male  or  female,  old  or  in- 
firm, aa  the  executora  aee  fit,  not  omit- 
ting large*  and  aick  families  if  of  good 
character,"  ia  a  valid  charitable  bequest  ( 
the  word  "poor"  extending  through  the 
whole  sentence.    Nash  v.  Merley, 

vol.  5,  p.  177 

15.  Bequest  **  to  the  poor  on  the  testatrix'a 
little  estate  in  Suffolk.'*  The  teatatrix  in 
1784  had  an  estate  in  Suffolk,  but  which 
was  settled  in  that  year,  and  the  testatrix 
had  merely  a  rent-charge  issuing  there- 
out. Held,  that  there  waa  a  valid  cha- 
ritable gift  to  the  poor  on  the  estate. 
Bristow  v.  Brittow.  vol.  5,  p.  289 

16.  Bequest  of  personalty  to  trustees,  to  be 
"  applied  for  the  relief  of  domestic  dis- 
tress, asaiating  indigent  but  deserving  in- 
dividuals, or  encouraging  undertakinga 
of  general  utility."  Held,  void  aa  a  cha- 
ritable bequeat.    Kendall  v.  Granger. 

vol.  5,  p.  300 
17*  Bequest  to  the  governors  of  a  society 
instituted  for  the  "increase  and  encou- 
ragement of  good  servants,"  &c.  &c. 
No  auch  institution  could  be  found. 
Held,  that  the  gift  was  charitable  and 
did  not  fail.     Loseomhe  v.  Wintringham, 

vol.  18,  p.  87 
18.  Charitable  gift  to  the  use  of  the  repa- 
ration of  the  church  of  U.,  and  to  the  usa 
of  the  reparation  of  the  bridge  of  U., 
and  to  the  use  of  other  things  needful 
within  the  pariah  of  l/^.,  at  the  diacre- 
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rioii  of  the  tniiCeM,  to  be  applied  and 
distributed  for  ever.  Held,  that  the 
discretion  applied  to  the  third  branch 
only,  and  that  the  three  objects  took 
equally.    Rt  HalVt  Charity. 

▼ol.  14,  p.  115 

19.  A  gift  to  trustees  to  apply,  in  such 
manner  as  they  in  their  uncontrolled  dis- 
cretion should  think  proper,  **for  the 
benefit,  advancement,  and  propagation  of 
education  and  learning,  in  every  part  of 
the  world,  as  far  as  circumstances  will 
permit,  is  a  good  charitable  bequest. 
Whicker  v  Hmmt.  vol.  14.  p.  609 

20.  A  testatrix,  who  had  established  a 
school  at  Genoa,  by  her  will  directed 
1,000/.  to  be  paid  to  J.  /.,  the  consular 
chaplain  there,  for  its  support.  /.  7. 
being  dead,  the  legacy  was.  after  an  in- 
quiry, ordered  to  be  carried  to  a  separate 
account,  and  the  dividends  paid  to  the 
consular  chaplain  for  the  time  being,  he 
rendering  periodically  an  account  to  the 
Judge  at  chambers,  and  to  the  Attorney- 
General,  of  its  application.  AHemey^ 
General  v.  Siurge.  vol.  19,  p.  697 

21.  A  bequest  by  a  Jew,  who  died  in  1821, 
of  104  per  anmmm  to  be  paid  to  three  per- 
sons to  learn,  in  their  Beth  Hammadrass, 
or  college,  two  hours  daily,  and  on  every 
anniversary  of  the  testator's  death  to  say 
the  prayer  called  in  Hebrew  **  Candish," 
and  which  is  a  short  Hebrew  prayer  in 
the  praise  of  God  and  expressive  of  re- 
signation to  His  will,  is  valid.  In  the 
Matter  rf  MichePe  Trutt,     vol.  28,  p.  89 

22.  A  gift  of  a  legacy  to  be  divided  **  be- 
tween twenty  sged  widows  and  spinsters 
of  the  parish  of  P "  is  a  good  chari- 
table gift.     Thompeon  v  Corby, 

vol.  27,  p.  649 
28.  A  testator  gave  4,000/.  to  his  executors 
upon  trust,  with  the  concurrence  of  his 
sister,  to  settle  it  by  deed  on  trust  to  pro- 
vide stipends  and  annuities  for  indigent 
persons,  not  exceeding  nine.  The  deed 
was  also  to  regulate  the  management,  &c. 
of  the  institution.  He  also  devised  nine 
fireehold  houses  to  his  sister,  suggesting 
to  her,  but  without  imposing  any  obliga- 
tion, legal,  equitable,  or  moral,  that  they 
might  be  converted  into  almshouses,  for 
the  recipienta  of  the  income  of  the  le- 
gacy. By  a  codicil  he  revoked  such 
pai  ta  of  his  will  "  as  related  to  the  build- 
ing of  certain  almshouses"  (there  was 
none),  and  released  his  executors  **  from 
carrying  out  the  same  and  the  stipends 
and  annuities  connected  therewith.'* 
Held,  first,  that  the  charitable  gift  was 
validt  and  secondly,  that  it  had  been  re- 
voked by  the  codicil*  Baldwin  v.  Bald* 
win.  vol.  22,  p.  418 

24.  Bequest  to  "  the  treasurer  of  the  fund 
for  the  superannuated  preachers  and 
widows  of  Wesleyan  miaistenu"    There 


being  no  such  ftind.  Held,  that  ^'The 
Itinerant  Methodist  Preachers^  An- 
nuitant Society'*  might  take.  BmmUmg  v. 
Marriott.  voL  19.  p.  168 

28.  Bequest  for  founding  and  upholding 
an  institution,  for  investigating,  studying 
and  curing  maladies  of  quadrupNeds  or 
birds  uselul  to  man,  and  for  providing  a 
superintendent  or  nrofessor  to  fpve  free 
lectures  to  the  public.  Held  good,  as  a 
charitable  legacy.  The  Univereity  ef  Lm- 
don  V.  Yarrow.  vol  23.  p.  189 

26.  Devise  to  two  colleges  equally,  for  the 
use  and  education  of  the  aescoDdanta  of 
my  brothers,  &c,  **or  in  default  of  such, 
to  their  next  poor  kindred."  Held,  that 
this  u  as  a  good  charitable  trust,  but  that, 
if  no  objectt  existed,  the  property  was 
given  beneficially  to  tba  two  colleges. 
Jltorney-Oeneral^,  Sidney  Sueeox  College, 
Cambridge.  voL  84,  p.  684 


CHARITY  (COSTS). 

1.  The  Defendant  in  a  charity  information, 
who  had  been  ordered  to  pay  the  costt  of 
the  Attorney- General  and  of  trustees, 
being  insolvent  and  unable  to  pay,  such 
costs  were  ordered  to  be  paid  out  of  the 
charity  estate.  Tke  Attorney' Oomeral  v. 
Lewie,  vol.  8,  p.  179 

2.  In  raising  coeta  out  of  charity  property 
by  a  mortgage,  the  Court  is  anxious  to 
provide  for  ita  extinction  by  a  sinking 
fund.  Attorney' General  v.  ArekbiMhop  if 
York.  vol.  17,  p.  495 

8.  One  reference  having  been  made  to  settle 
a  scheme  as  to  twenty  charities,  tbecosta 
were  paid  out  of  an  existing  available  fund 
belonging  to  three  of  them.  But  it  was 
ordereid  that  they  should  be  ultimately 
borne  rateably  by  the  twenty  charities. 
Be  The  Stegord  Chariike.    wui.  26,  p.  867 


CHARITY  (JURISDICTION), 
[See  Attornet-Gbnekai.,  Juaii* 

DICTION.] 

1.  Costa  of  relator  in  charity  informations 
allowed  as  between  solicitor  and  client. 
Attormey»General  v.  JTerr.     voL  4,  p.  297 

2.  The  payment  into  Court  under  the  Trus- 
tee Relief  Act,  prior  to  the  Charitable 
Trusta  Act,  1858,  is  not  such  *'  a  suit  or 
matter  actually  pending"  as  to  relieve  a 
party  from  the  necessity  of  obtaining  the 
assent  of  the  commissioners  under  the 
latter  act  to  a  subsequent  application. 
In  re  MarkwelVe  Legacy.    voL  17,  p.  618 

8.  A  legacy  given  generally  to  an  uoen- 
dowed  cbsritable  institution,  supported 
in  part  by  voluntary  contributions,  ia  not 
within  "The  Charitable  Trusta  Act, 
1888."    In  re  WUton*e  WilU 

▼ol.  19,  p.  894 
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i  When  trtMten  hm^9  an  option  to  apply 
fundi  to  patpooet  which,  though  liberal 
or  bMCTolenu  aro  not  auch  aa  are  in  this 
Court  understood  to  be  charitable,  the 
trust  cannot  be  executed  here.  Thus, 
the  Court  cannot  execute  a  trust  for  pri- 
Tite  cbshty.  A  hill  waa  filed  by  one  of 
leveral  trusteea  of  a  charitable  gift,  the 
validity  of  which  waa  disputed,  against 
the  eo-tmstee,  who  had  refused  to  act, 
■ul  the  next'  of- kin  of  the  testator,  to  have 
it  executed.  The  tmstees  had  accepted 
the  trust  Held,  that  the  proceeding  was 
Dot  improper,  and  that  the  Plaintiff  was 
not  bound  to  apply  to  the  Attorney- 
Gcnersl  to  proceed  by  information.  Nash 
T.  Jfor/cy.  vol.  §9  p*  177 

i*  A  petition  waa  presented  under  Sir  S. 
Smilijf'n  Act,  imputing  misconduct  and 
seeking  to  displace  the  trustees  and  alter 
the  management  of  a  charity,  in  confor- 
mity with  a  decree,  which  turned  out  to 
hate  been  reversed.  At  the  hearing,  a 
ichenie  and  the  appointment  of  addi- 
tioosl  trustees  were  alone  asked.  The 
title  sllrged  being  plainly  erroneous,  the 
Court,  though  of  opinion  that  the  t«o 
objects  aak^  were  proper,  refused  to 
direct  theas  on  thia  petition,  but  dis- 
missed it  with  coeta.  In  re  Peyton's 
HospiiaL  vol.  8,  p.  70 

€•  By  sn  act  of  parliament  passed  in  1840, 
certain  powers,  &c.  were  given  to  the 
£cclesiastical  Commissioners  and  to  the 
Queen  in  council,  and  it  was  enacted, 
that  so  much  of  a  certain  charity  property 
"as  should,  upon  due  inquiry,  be  found 
legally  applicable  thereto,  should,  by  the 
like  authority,  be  applied  for  the  pur* 
pose  of  making  a  better  provision  for  the 
cure  of  souls  in  the  parish  of  fV,  U." 
The  Court  held,  that  the  act  did  not  in- 
vest the  Commissioners  with  jurisdiction 
to  determine  what  was  legally  applica- 
ble, which  rested  with  the  Court,  and 
that  the  words  **  like  authority"  did  not 
refer  to  the  Commissioners;  that  if  this 
Court  ascertained  what  portion,  according 
to  the  endowment,  ought  to  be  applied 
for  spiritual  purposes,  even  in  a  parti- 
cular manner,  the  act  did  not  authorize 
the  Commissioners  or  the  Queen  in 
council  to  prepare  or  ratify  a  different 
•cheme;  that  the  Commissioners  had 
not  vested  in  them  any  such  trust  as 
could  be  performed  or  recognised  by  this 
Court ;  that  they  had  no  estate  or  in- 
terest in  the  matters  in  question,  and  no 
right  to  be  treated  as  independent  parties 
in  the  infiormation,  or  to  appear  as  such, 
snd  therefore  that  they  could  not  sustain 
iucb  a  petition.  Th$  Attomsy^ General 
V.  fVimheme  School,  vol.  10,  p.  209 

7.  Under  Sir  Samuel  Romilly't  Act  (he 
Court  hujuriadiction  to  declare  the  pro- 
portion! in  which  charitable  objects  are 


entitled,  hut  not  to  repair  a  prtvioua  mis. 
application  of  the  funda  amongst  them. 
Re  HalVt  Charity,  vol.  14.  p.  115 

8.  The  operation  of  the  general  words  of 
the  Stat.  52  Ofo.  S,  c.  101  (Sir  Samuel 
R»mUly*u  Act),  has  been  cut  down  by  the 
decisions  of  the  Courts  to  cases  which 
arise  between  the  trustees  and  ceetnie  que 
truite  of  a  charity,  and  even  in  such  cases 
the  Court  most  exercise  a  discretion  aa 
to  whether  the  act  can  be  applied  with 
advantajte  to  the  charity.  In  re  Man- 
ekeiter  New  College,  vol.  16,  p.  610 

9.  The  administration  of  a  charity  by  a 
Court  of  Equity  ought  not  to  be  con- 
tinued after  a  scheme,  and  final  decree. 
The  JttomeyOeueral  v.  Haberdashere' 
Company,  vol.  16,  p.  397 

10.  Where  the  direction  of  the  Court  is 
required  for  the  administration  of  a 
charitable  trust,  and  there  is  no  question 
between  the  trusieea  and  strangers,  and 
the  objects  of  the  charity  have  no  sepa- 
rate and  conflicting  interests,  the  Court 
has  jurisdiction  by  petition  under  the  act, 
and  ought  to  exercise  it,  though  there  ia 
no  appeal  from  the  Mtuter  oj  the  Rolle 
in  such  a  case  except  to  the  House  of 
Lords.     In  re  Maneheeter  New  College, 

vol.  16,  p.  610 

11.  The  Attorney-General  has  a  right  to 
see  that  funds  bequeathed  by  a  British 
aubject  to  a  charity,  whether  British  or 
foreign,  are  aecured,  but  not  to  see  to  the 
administration  of  a  foreign  charity.  At' 
torney-  General  v.  Sturge,      vol.  19,  p.  597 

12.  Jurisdiction  of  this  Court  in  charity 
matters:— This  Court,  in  charity  rases, 
has  jurisdiction  to  redress  a  breach  of 
trust,  where  the  objects  of  the  founder 
have  been  prevented  or  neglected.  It 
has  also  authority  to  direct  a  scheme,  in 
order  to  enforce  the  more  complete  at- 
tainment of  those  objects.  The  Court 
has  also  power,  where  the  actual  objects 
become  impossible,  to  dirtct  the  appli- 
cation of  the  revenues  ey-prh;  but  it  haa 
no  authority  to  vary  the  original  founda^ 
tion,  and  apply  the  revenues  in  a  man- 
ner spparently  more  beneficial  to  the 
public,  or  as  it  may  surmise  the  founder 
would  have  done,  had  he  foreseen  the 
changes  which  had  taken  place  by  the 
lapse  of  time.  Attorney-General  v.  5%er- 
home  Grammar  School,        vol.  18,  p.  256 

13.  A  bequest  of  2.000/.  to  testator's  exe- 
cutors, in  trust  to  build  a  bridge  in  ScoU 
land,  over  the  river  Don,  "  the  situation 
to  be  chosen  by  them,"  was  allowed  by 
them  to  remain  unapplied,  and  to  accu- 
mulate for  thirty  years.  The  Court  of 
Chancery  refused  to  give  directions  to 
establish  the  charity  in  Scotland,  hut  di- 
rected the  money  to  be  paid  into  Court, 
and  that  application  should  be  made  to 
the  Court  of  Sepsion  in  Scotland  with  re- 
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gard  to  the  administration  of  the  trust, 
with  liberty  afterwards  to  apply  to  this 
Court.     Forbes  v.  Forbes,    vol.  18,  p.  652 

14.  The  Court  of  Chancery  has  jurisdiction 
to  alien  the  real  estate  of  a  charity,  and 
it  can  do  so  upon  an  application  under 
Sir  Sawmei  RomiHy*%  AcU  Rs  Ashton 
Charitif.  vol.  22,  p.  288 

16.  Part  of  a  charity  estate  being  taken  by 
a  public  company,  a  petition  to  apply  the 
purchase- money  in  redeeming  the  land 
tax,  or  other  trusts,  must  be  sanctioned 
by  the  Charity  Commissioners'  certifi- 
cate, and  must  be  intituled  in  the  matter 
of  the  statute  of  52  Geo,  8,  c.  101,  must 
have  the  fiat  rf  the  Attorney  General, 
and  be  signed  by  two  individual  peti- 
tioners and  not  by  a  corporation  and  an 
individual.  In  re  The  London,  Brighton, 
^e.  Railway  Company,        vol.  18,  p.  608 

16.  In  charity  informations,  where  the  case 
is  doubtful,  the  Attorney- General  should 
require  a  relator  to  be  named  to  be  an- 
swerable for  the  costs,  even  in  cases  cer- 
tified by  the  Charity  Commissioners. 
Mtomey' General  v.  Bomeherett. 

vol.  25,  p.  116 

17.  The  sanction  of  the  Charity  Commis- 
sioners is  not  necessary  to  enable  a  trus- 
tee of  a  charity  fund  to  pay  it  into  Court 
under  the  Trustee  Relief  Act,  and  when 
paid  in,  this  Court  may  proceed  to  deal 
with  it  and  direct  a  scheme,  without  the 
certificate  of  the  Commissioners.  Re 
The  St.  Giles  and  Si.  George,  Bloomsbury 
Volunteer  Corps.  vol.  25,  p.  813 


CHARTER  OF  FOUNDATION. 

1.  The  Court  of  Chancery  will  not,  in  a 
suit  relating  to  the  property  of  a  corpo- 
ration, determine  on  the  validity  of  a 
Royal  Charter  of  Incorporation.  The 
Attorney- General  v.  The  Corporation  of 
Avon  otherwise  Aberaoon,      voL  88,  p.  67 

2.  Where  the  original  charter  of  foundation 
of  a  charity  does  not  exist,  but  copies  of 
it  are  found  in  proper  places,  two  of  them 
purporting  to  be  the  original  charter  in 
eztenso,  and  one  omitting  certain  trusts 
found  in  the  other  two,  the  two  set  out 
m  extenso  must  be  acted  on  ;  though  it 
appears  the  property  of  the  charity  was 
afterwards  diminished,  and  it  is  alleged 
that  in  consequence  thereof  the  visitor, 
under  the  authority  given  by  the  original 
charter,  may  have  limited  the  trusts  as 
shewn  in  the  third  copy.  Attorney-Ge-. 
neral  v.  Archbishop  qf  York, 

vol.  17,  p.  405 


CHARTER-PARTY. 
[See  SBir.] 


CHIEF  CLERK'S  CERTIFICATE. 
[See  Chambers,  Inquiries.] 

1.  Whether,  by  the  12th  General  Order 
(1828),  the  Master  could  extend  the 
time  for  making  his  report  more  than 
once.     Dams  v.  Franklin.    voL  2,  p.  869 

See  Beeke  v.  Whitworth.  vol.  3,  p.  850 

2.  A;  having  a  lien  on  the  testator's  es- 
tate, established  his  debt  under  the  de- 
cree; but  his  claim  for  interest  was  dis- 
allowed by  the  Master,  whose  report  stood 
confirmed.  The  estate  was  sold,  subject 
to  ^.'s  lien,  and  A.  having  refused  to 
accept  from  the  purchaser  his  principal 
without  interest,  was  not  allowed  to  par- 
ticipate as  a  creditor  in  the  purchase- 
money.    Hempstead  v.  Hempstead. 

vol.  4,  p.  428 
8.  Where  the  draft  report  was  altered  upon 
objections  carried  in  after  the  warrant  to 
sign,  new  objections  might  afterwarda  be 
carried  in,  and  exceptions  founded  there- 
on were  regular.    Richardson  v.  Horton. 

vol.  5,  p.  87 

4.  A  party,  having  obuined  and  served  the 
.  order  nisi  to  confirm  the  Master's  report, 

might  afterwarda  file  exceptions  thereto; 
and  the  time  within  which  this  may  be 
done,  was  unlimited  until  the  order  to 
confirm  absolute  was  made :  but  it  might 
be  limited  by  an  order  nisi  obtained  by 
any  other  party  on  the  neglect  of  thepsrty 
having  the  carriage  of  the  report.  Rich" 
ardson  v.  Horton,  vol.  5,  p.  87 

5.  A  Plaintiff  might  obtain  the  order  ab- 
solute to  confirm  a  sale  under  the  Court, 
though  the  order  nisi  was  obtained  by 
the  purchaser:  but  the  application  was 
refused,  on  the  ground  of  there  having 
been  great  laches  on  the  part  of  the 
plaintiff.    Lidbetter  v.  Smith, 

voL  5,  p-  877 

6.  The  Master's  report  of  having  computed 
subsequent  interest,  does  not  require  con- 
firmation.    Anon.  vol.  8,  p.  814 

7.  The  Master  made  a  report  not  atrictly 
following  the  order  of  reference,  but,  no 
objection  or  exception  having  been  taken 
thereto,  it  had  been  confirmed.  A  party 
to  the  suit  afterwarda  petitioned,  on  the 
ground  of  the  informality,  to  discharge 
the  orders  iiifj  and  absolute  confirming 
the  report,  but  it  was  dismissed.  Arm- 
strong V.  Storer.  vol.  9,  p.  277 

See  Gregory  v.  West,        voL  2,  p.  541 

8.  Old  practice  of  confirming  Master's 
report.  Beavan  v.  Gilbert,    voL  8,  p.  808 

Ramsdale  v.  Ramsdale,   vol.  10,  p.  568 

9.  A  party  obtaining  a  Master's  report  ad- 
verse to  himself  was  compelled  to  file  it, 
Re  London  Dock  Company, 

vol.  11,  p.  78 

10.  A  report,  though  absolutely  confirmed, 
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WBt  allcmcd  to  be  Ttried  as  to  that  part 
which  related  to  the  maintenance  of  in- 
fants   BawudiUe  Y.  RamsdaU, 

▼ol.  11,  p.  220 

It.  After  a  report  waa  confirmed,  the 
Maiter  had  no  juriadiction  to  correct 
clerical  crrora.     RiehardaoH  v.  fVard. 

Tol.  18,  p.  110 

IS.  Error  in  a  Maater*!  report,  which  had 
been  continued  in  the  decree,  whereby 
Buma  in  Iri$h  currency  had  been  treated 
aa  EngHah  money,  corrected  upon  peti- 
tion.   EUia  V.  Maxwell,      Tol.  IS,  p.  287 

13.  When  objectiona  to  the  Chief  Clerk'scer- 
tificate  are  heard  and  diaposed  of  by  the 
Judge  himself  in  chambers,  they  will  not 
be  reheard  by  the  same  Judge  in  open 
court,  but  the  party  muse  proceed  to  the 
Court  of  Appeal.  The  York  and  North 
Midland  Railway  Company  v.  Hudson, 

vol.  18,  p.  70 

14.  A  certificate  having  found  property  be- 
queathed in  mortmain  to  be  pure  per- 
sonalty :  Held,  that  it  was  too  late,  in 
the  abaence  of  a  motion  to  vary  the  cer- 
tificate, to  raise  the  objection.  Atpinall 
V.  Boame.  vol  29,  p.  462 


CHILDREN. 

[Stff  DcacRiPTioN  OP  Legatee,  Eldest 
Child,  Gift  to  a  Class,  "Issue," 
Power  (Execution),  Reference 
(Gift  by),  Vesting,  Younger  Chil- 
dren.] 

1.  Bequest  of  a  pecuniary  legacy  to  A,  for 
life,  with  remainder  to  B,  for  life,  with 
remainder  to  the  children  of  A.  living  at 
the  decease  of  the  survivor  of  A.  and  B., 
to  be  paid  at  twenty-one,  with  benefit  of 
survivorship  in  caae  of  the  death  of  any 
such  children  under  twenty-one,  with  a 
gift  over  to  X.  if  all  such  children  died 
under  twenty-one.  A*  had  two  children 
only,  who  attained  twenty-one  and  died 
in  A*%  lifetime,  leaving  children:  Held, 
that  the  gift  over  to  X.  took  efiect.  Wil- 
aon  V.  Mount.  vol.  2,  p.  397 

2.  Bei|uest  of  500/.  each  to  the  four  children 
of  his  niece,  A.  Btuominatinh  followed  by 
a  like  gift  to  each  of  the  children  **  that 
may  be  born"  to  any  nephew  or  niece. 
Held  not  to  include  a  fifth  child  of  A.  6., 
born  at  the  date  of,  but  not  named,  in  the 
will.  Held,  alao,  on  the  aame  will,  by 
Sir  John  Leaeh,  that  a  child  born  after 
the  testator's  death  was  not  entitled,  and 
by  Sir  /.  L.  Knight  Bruce,  that  the  four 
children  did  not  take  cumulative  lega- 
ciea.    Early  v.  MiddUton. 

vol.  14,  p.  458 

8.  A  testator,  by  hb  fourth  codicil,  made 

gifb  to  M.,  his  wife,  and  £.,  their  child, 

and  also  to  r  boy,  F.,  and  in  thia  codicil 

.  he  spoke  of  £•  and  F,  as  "  the  children," 


and  appointed  his  wife  their  guardian. 
By  the  fifth  codicil,  he  bequeathed  400/. 
to  M.  *'  for  her  own  and  the  children's  be- 
nefit.*' The  marriage  of  the  testator  with 
M.  turned  out  to  be  invalid.  Held,  that 
by  the  term  "  children "  in  the  fifth 
codicil,  E.  and  F.  were  meant.  Hartley 
V.  Tribber.  vol.  16,  p.  510 

4.  Devise  and  bequest  to  all  the  teautor's 
children  living  at  his  decease  (without 
naming  them).  A  aubaequent  codicil 
confirmed  the  gift,  as  mentioned  in  his 
will,  **  to  his  surviving  children"  (naming 
them  all).  One  died  in  the  testator's 
lifetime,  leaving  children  who  survived 
the  tesutor.  Held,  that  the  survivorship 
had  relation  to  the  teautor's  death,  and 
not  to  the  date  of  the  will,  and  that  the 
representatives  of  the  deceased  child  took 
nothing  under  the  1  FieL  c  26,  s.  83. 
Fu\ford  V.  Fulford,  vol.  16,  p.  565 

5.  A  bequest  in  favour  of  the  testator's  two 
children,  then  bom  (by  name),  and  the 
child  "  of  which  his  wife  was  then  m- 
eeinte" — Held,  on  the  context,  to  include, 
besides  the  above  three,  a  fourth  child, 
born  three  yeara  after  the  date  of  the 
wilL    Qooifellow  v.  Gootfellow, 

vol.  18,  p.  856 

6.  A  testator,  in  1831,  devised  his  copyhold 
messuages  to  trustees,  upon  trust  to  per- 
mit his  wife  to  occupy  one  of  them  during 
the  minority  of  his  youngest  child,  and 
to  apply  the  rents  of  the  others  to 
the  maintenance,  8ic  of  his  children, 
Thomas  and  John,  "  and  the  children  or 
child  of  which  his  wife  was  then  enceinte,*' 
during  minority,  making  thereout  a  pro- 
vision for  his  wife.  The  testator  then 
provided  for  the  advancement  of  his 
*'said  children,"  the  division  of  the 
messuages  among  them  at  twenty- one, 
and  for  benefit  of  survivorship  among 
them.  He  also  bequeathed  his  personal 
estate  on  the  like  trusu  in  favour  of  his 
"  said  children,"  and  in  all  these  cases 
he  added  the  words  **  aa  well  the  children 
or  child  of  which  my  wife  is  so  enceinte 
aa  thoae  already  bom ;"  but  in  several 
instancea  he  simply  used  the  words  "  said 
children/'  and  in  one  instance  omitted 
"said."  In  1847  the  testator  made  a 
codicil,  disposing  of  freeholds  and  copy- 
holds acquired  since  the  date  of  the  will, 
on  the  same  trusts  and  confirming  the 
will.  The  child  of  which  the  wife  waa 
enceinte  waa  afterwards  born,  and  subse- 
quently, in  1835,  a  fourth  child  was  bom. 
Held,  fiirst,  that  the  fourth  child  was  eiu 
titled  to  a  ahare;  and  aecondly,  that  the 
widow  was  put  to  her  election.  Good" 
fellow  V.  Goodfellow.  vol.  18,  p.  356 

7*  A  teatator  gave  a  fund  to  his  wife  for 
life,  with  a  power  to  her  to  appoint  it  by 
will  amongst"^.,  B.,  and  d,  and  tbeir 
respective  children,"  and  in  default  of 
appointment,  ha  directed  **  tha  same  at 
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bis  wife's  death  to  go  amongst  all  the 
said  children  equally."  The  wife  made 
no  appointment.  Held,  first,  that  the 
children  alone  took  to  the  exclusion  of 
their  parents;  secondly,  that  they  took 
per  eapiia;  and  thirdly,  that  the  fund 
vested  in  the  children  liTing  at  the  death 
of  the  testator,  subject  to  its  being  either 
divested  by  the  exercise  of  the  power,  or 
by  the  birth  of  other  children  hefore  the 
death  of  the  tenant  for  life.  Pultiton  v. 
Paitinn.  vol.  19,  p.  638 

8.  Where  the  words  "  children'*  and  "issue" 
are  used  interchangeably  in  a  will,  the 
operation  of  the  word  *'  children"  may 
be  extended  to  '*  issue,'*  to  effectuate  the 
intention.    Harlty  v.  Milord* 

vol.  21,  p.  280 

9.  Where  a  testator  gave  a  fund  to  his 
sister  (then  married  to  a  second  husband) 
for  life,  and  after  her  decease  to  her 
children  by  her  then  pret^ent  or  any  fu- 
ture husband,  it  was  held  that  children  by 
her  former  marriage  were  not  excluded. 
Patmore  v.  Huggint.  vol.  21,  p.  103 

See  Siopferd  v.  Ckaworth,  vol.  8,  p.  831 

10.  A  testator  bequeathed  leaseholds 
equally  to  his  four  grandchildren,  and 
after  their  decease,  to  **  such  lawful  is- 
sue" as  they  or  any  or  either  of  them 
should  leave.  Held,  that  on  the  death  of 
each  grandchild,  his  issue  of  every  degree 
then  living  became  equally  entitled  to  his 
one- fourth,  and  that  issue  was  not  to  be 
read  **  children,"  though  in  a  subsequent 
gift  he  had  used  that  expression.  Wat- 
dron  V.  HouUer.  vol.  22,  p.  284 

11.  Under  a  similar  devise  of  renewable 
leaseholds  and  copyholds  to  the  four 
grandchildren  equally,  and  after  their 
death,  '*  for  such  chiluren  as  they  or  any 
or  either  of  them  should  leave  her  or  him 
surviving."  Held,  that  on  the  death  of 
each  grandchild,  his  *' children"  then 
surviving  took  as  tenanu  in  common. 
Jbid 

12.  Bequest  to  the  children  of  A.  equslly. 
J,  and  all  his  children  were  dead  at  the 
date  of  the  will,  but  there  were  grand- 
children and  great-grandchildren  of  A. 
living.  Held,  that  the  grandchildren 
living  at  the  death  of  the  testatrix,  ex- 
cluding the  great  grandchildren,  were 
entitled.    Fenn  v.  Death,     vol.  28,  p.  78 

18.  The  word  **  issue"  restricted  to  *'  chiK 
dren"  by  force  of  the  correlative  expres- 
•ioQ  **  parent."     Maynard  v.  fVrighi. 

vol.  26.  p.  285 

14.  Gift,  after  a  previous  life  estate  to  C, 
to  the  children  of  fV,  who  should  be 
living  at  the  death  of  the  testator  and  C. 
Held,  that  a  child  of  fF.,  who  was  bom 
after  the  death  of  the  testator  and  sur- 
vived C,  was  included  in  the  class,  and 
took  a  share.    Fox  v.  Garrett,  (No.  2.) 

vol.28,  p.  19 

l^,  Tht  word  "aon/'  in  connesioo  with 


the  words  "  heir"  and  '*  issue/'  held,  by 
force  of  context,  to  mean  issue  male. 
Jenkitu  v.  Lord  Clinion,  vd.  26,  p.  108 
16.  The  primary  meaning  of  the  word 
**  family"  is  *'  children,"  and  there  mivst 
be  some  drcamstanoe,  either  in  the  will 
or  in  the  situation  of  the  partiea,  to  fire- 
vent  that  constructioii.  In  re  Terr^e 
miL  veL  19,  p.  580 


CHOSE  IN  ACTION. 

[See  Equitablb  Assionmbnt,    Notick, 
Wife's  Revbrsionart  Intekbst.] 


CHURCH. 

ISee    Advowson    (Benbpicb),  Chakitt 
(Administration),  Mortiiain.3 

Special  directioDS  were  asked  to  be  g;iven 
to  the  Master  as  to  taking  the  provisions 
of  the  Church  Building  Acts  into  consi« 
deration  in  settling  the  scheme,  the  parish 
being  divided  into  eight  separate  dis- 
tricts, and  the  money  being  to  be  .distri- 
buted by  the  rector  and  churchwardens; 
and  it  was  also  asked,  that  directions 
should  he  given  as  to  the  mode  of  distri- 
bution  in  each  district  of  the  portion 
allotted  to  it.  The  former  was  refused, 
and  it  was  held,  that  the  Master  could 
take  the  latter  into  consideration  without 
any  special  direction.  Jttomep'  General 
V.  DaUon,  voL  13,  p.  141 


CLAIM. 

1.  Leave  given  to  executors  and  devisees 
in  trust  to  file  a  claim  to  have  the  will 
established,  and  the  trusu  performed, 
and  the  administration  of  the  estate. 
Rielrferd  v.  Foifii^.  vol.  12,  p.  687 

2.  Practice  as  to  setting  down  daima  for 
hearing.    M*Cullaek  v.  Haggar. 

vol.  12,  p.  646 
8.  Leave  given  to  amend  a  claim.     Kari^ 
V.  fVhitling.  vol.  12.  p.  54^ 

4.  Practice  where  claim  was  filed  after  bill 
exhibited  for  the  same  purpose,  and  de- 
cree was  afterwards  macfe  in  the  suit  be- 
fore the  claim  was  heard.  Dicker  v.  HetgOm 

vol.  12,  p.  660 
6.  Leave  given  to  serve  a  writ  of  summons 
in  America,    Tkomae  v.  Colewerth, 

vol.  14,  p.  208 

6.  Where  a  plaintiflT  did  not  appear  on 
a  claim,  it  was  dismissed  without  suij 
affidavit    Bell  v.  Hemhy, 

vol.  14,  p.  4S9 

7.  An  equitable  mortgagee  filed  a  claim 
against  the  assignee  of  the  mortgag^or 
alone,  asking  for  a  sale,  and  either  that 
the  other  mortgagees  (of  wbicli   there 


GENERAL  INDEX. 


95 


■Of  wveral)  might  be  tuminoned  before 
the  matter,  or  that  m  decree  might  be 
mtde  to  atcertein  what  mortgaj^ea  there 
were  tod  their  prioritiee.  The  Court  re- 
fined the  order.    Burgess  v.  Simrges, 

vol-  14,  p.  440 

S.  If  one  simple  iaaoe  on  one  aingle  point 
wii  bvolvcNl,  the  Court,  though  the  evi- 
dence might  be  voluroinoua,  would  en- 
teruiD  the  caae  by  claim,  but  where  the 
istocs  and  facts  were  numeroua,  the  Court 
required  a  bill  to  be  filed.  Jacobs  v.  Rich" 
vis  I  Janb§  v.  Forter.        vol.  18,  p.  300 

9.  At  the  hearing  of  a  claim,  the  Plaintiff 
wu  ordered  to  bring  the  representative*  of 
a  deceaaed  person  before  the  CourL  Not 
having  done  ao,  the  Defendant,  after 
eootideFible  delay,  moved  to  diamiaa. 
Held,  that  the  proper  order  was,  that  the 
Plaintiff  ahould  comply  within  a  fort- 
night, or,  in  defiiult,  that  tlie  claim  should 
he  diiokiawd.    Psares  v.  Wrigkton. 

vol.  24,  p.  253 


CLASS. 
[Ae  Out  to  a  Class]. 

CLERK  IN  COURT. 

Acting  for  Plaintiff  and  Defendant.    See 
Bmn  V.  Watsrkauss,  vol.  21,  p.  68 

CO-DEFENDANTS. 

1*  AeeoQpts  between  co- Defendants  are  di- 
rected in  those  instsncea  only  in  which  a 
cue  ii  made  out  between  them  on  the 
pleadings,  and  ia  supported  by  evidence, 
^hereacauae  had  been  letdown  on  bill 
ud  answer,  accounts  between  co-De- 
fendanti  were  refused.  EccUstou  v. 
^i  SktlmersduU.  vol.  1,  p.  800 

^  ^  decree  was  made  against  A.  B.,  set- 
^tig  uide,  as  fraudulent,  a  purchase  by 
*°  >gent  from  bia  principal ;  and  a  re* 
^"veyince,  and  the  uaual  accounta  of 
fratsand  purchase- money  were  directed, 
Id  which  an  allowance  waa  to  be  made  for 
^(wtaiitial  repairs  and  lasting  improve- 
^^oti,  A.  B.  sold  and  conveyed  part  of 
ri  property,  pendsnts  UtSt  and  died 
^•ore  the  accounts  were  completed ;  a 
"■ipplemental  bill  was  filed  against  the 
purchasers  and  the  heir  and  peraonal 
[fPreseotati ves  of  J.  B.  t  the  bill  charged 
I  5  ^^c  purchasers,  in  case  of  eviction, 
^i»ed  compensation  out  of  the  eatate  of 
r\  ^^i  the  conveyances,  psndenis  lite, 
r^  let  aside.  Held,  that  the  pur- 
^*ri  were  entitled  in  this  suit,  as 
^^^t  their  cf^Defendants,  the  personal 


representatives  of  J.  B.^  to  an  order  for 
the  repayment  of  their  purchase- money, 
and  were  entitled,  as  against  the  Plain- 
tiff, to  an  allowance  for  substantial  re- 
pairs and  lasting  improvementa,  but  that 
no  greater  relief  could  be  given  them  in 
this  suit. 

Held  also,  that  the  heir  and  persona]  repre- 
sentatives were  proper  parties  to  the  sup- 
plemental bill.     Treoeijfau  v.  White, 

vol.  1,  p.  6SS 

8.  A  suit  was  instituted,  by  a  party  en- 
titled in  remainder,  againat  a  truatee,  to 
make  him  responaible  for  a  truat  fund 
invested  on  an  improper  security,  and 
a  decree  was  made  fur  its  restitution. 
Held,  that  in  this  suit  the  tenant  for  life, 
who  waa  a  Defendant,  waa  not  entitled 
againat  bia  co- Defendant,  the  truatee,  to 
an  account  of  the  interest  which  hsd 
accrued  pending  the  suit,  there  being  no 
such  case  made  by  the  pleadings.  Good' 
VM  V.  Clewley.  vol.  2,  p.  80 

4.  An  allegation  in  the  bill  was  admitted 
by  one  defendant.  A,,  and  denied  by 
another,  B.,  and  die  Plaintiff  who  had 
not  proved  it  proposed  to  wsive  his 
claim  in  reapect  of  it,  but  thia  being  op- 
posed by  if.,  an  inquiry  waa  directed  as 
to  the  fact.     Crow  v.  CarUton. 

vol.  6,  p.  821 

8.  Two  Defendants,  A.  and  B,,  answered 
separately.  A.  admitted  the  possession 
of  certain  documents,  but  alleging  that 
he  had  acted  aa  solicitor  of  B^  claimed 
privilege.  B.,  by  bia  anawer,  denied  that 
A.  was  his  solicitor.  On  a  motion  for 
production,  Held,  that  B,*%  answer  could 
not  be  read  in  aid  of  the  motion  against 
A*%  anawer.    Blenkinsopp  v.  Hlenkinsopp, 

vol.  11,  p.  134 

6.  When  a  Plaintiff 'a  case  wholly  fails,  it 
cannot  be  aided  by  the  gift  or  waiver  of 
one  Defendant,  as  sgainst  his  eo- De- 
fendant.   UolUngsuforth  v.  Skakeshaft. 

vol.  14,  p.  492 

7.  Declaration  of  riffhta,  as  between  co- 
Defendants,  refused.     ThomM  v.  Lloyd, 

voL  25,  p.  620 

CODICIL. 

1.  The  confirmation  of  a  will  by  a  codicil 
doea  not  revive  a  legacy  adeemed  in  the 
interval  between  the  will  and  codicil. 
Montague  v.  Montague.       vol.  15,  p.  565 

2.  In  the  construction  of  a  gift  in  a  codicil, 
the  Court  may  and  must  look  at  the  pre- 
vious will  and  codicils.  Hartley  v. 
Tribber,  vol.  16,  p.  510 

8.  A  testator  gave  the  income  o^  hia  pro- 
perty to  F,  and  two  other  persons  suc- 
cessively for  life,  and  on  the  death  of  the 
survivor  he  gave  all  his  property  to  the 
eldest  «on  then  living  of  W,,  bis  eie- 
cutors,  administrators  and  assigns.  W* 
had  three  tons,  of  whom  W,  IF,  WM  the 
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eldest.  The  testator  by  a  codicil  revoked 
lo  much  of  his  will  as  related  to  }V,  tV., 
*'  and  left  F.,  on  the  death  of  the  tenants 
for  life,  in  the  full  enjoyment  of  all  his 
property."  Held,  that  the  gift  to  F.  in 
the  codicil  enlarged  his  life  estate  into 
absolute  ownership,  and  being  inconsist- 
ent with  the  gift  to  the  eldest  son  of  fV,, 
revoked  it,  whether  the  revocation  of  the 
gift  to  tV.  W.  operated  as  a  revocation  of 
the  gift  to  the  **  eldest  son  of  W:*  or  not. 
WtlU  V.  W%IU,  vol.  17,  p.  490 

4.  A  married  woman,  by  her  will,  ap- 
pointed and  devised  certain  property 
and  all  other  ''hereditaments  (if  any) 
which  she  had  any  power  to  appoint  or 
devise."  Afterwards,  when  a  widow,  she 
by  codicil  confirmed  the  will.  Held, 
that  the  will,  as  confirmed,  only  passed 
such  hereditaments  as  were  subject  to 
her  power.     D9  Homrmelin  v.  Sheldon, 

vol.  19,  p.  389 

5.  A  testator  made  a  will  and  codicil,  the 
former  was  attested  so  as  to  pass  real 
estate,  but  the  latter  was  not.  By  his 
will  he  bequeathed  a  legacy  of  8,000/., 
and  charged  it  on  his  real  *'  in  aid  of  his 
personal  estate."  And  he  devised  his 
real  and  personal  estate  to  trustees, 
charged  with  his  legacies,  upon  trust 
thereout,  by  mortgage,  sale  or  other  dis- 
position, to  pay  the  legacy  of  S,000il  By 
the  codicil  he  reduced  the  legacy  from 
8,000/.  to  2,000/.  Held,  that  the  codicil, 
though  not  properly  attested,  effected  the 
reduction.     CoverdaU  v.  Lewit, 

vol.  80,  p.  409 
See  RadhMrn  v.  JenU,      vol.  8,  p.  450 

CO-EXECUTOR'S  LIABILITY. 
[S§e  Co-Trustee'8  Liability.] 

COLLATERAL  SECURITY. 

The  Defendant  borrowed  money  of  the 
Plaintiff,  and  he  gave  his  promissory 
note  for  the  amount  with  interest  at 
60/.  per  cent,  together  with  an  equitable 
charge  on  copyholds  as  a  collateral  se- 
curity for  the  note.  The  Plaintiff  sued 
at  law  on  the  note,  and,  by  mistake,  he 
claimed  and  recovered  interest  at  5/. 
instead  of  60/.  per  cent,  which  was  paid. 
Held,  that  the  Plaintiff  could  not  after- 
wards sue  in  this  Court  upon  the  mort- 
gage to  recover  the  deficiency,  and  his 
bill  for  that  purpose  was  dismissed  with 
costs.    Darkio  v.  Cooper, 

vol.  84,  p.  281 

COMMISSION  TO  TAKE  EVI- 
DENCE. 

1.  New  commission  granted  for  miscon- 
-    duct  of  commissioners.  Sayer  v.  Waggtqff, 

vol.  5,  p.  462 
CkaimtoM  y,  Bilejf,  vol.  6,  p.  419 


2.  Commission  to  take  answer  abroad  mut 
be  obtained  on  motion.  De  Peuehires  ▼• 
Dawee,  vol.  5.  p.  144 

8.  Mode  of  applying  for  certificate  of 
necessity  for  a  commission.  Eari  Nei- 
ton  V.  Bridport,  voL  7f  p«  195 

4.  Upon  an  application  to  the  court  to  exa- 
mine witnesses  out  of  the  jurisdiclion,  it 
is  not  a  general  rule  to  require  the  names 
of  the  witnesses  to  be  stated,  or  the  affi- 
davit to  be  made  by  the  party  or  his 
solicitor.     M^Hardy  v.  Hitchcock, 

vol.  11,  p.  9S 

5.  The  return  of  a  commission  from  Ja- 
maica^ which  omitted  to  state  that  the 
commissioners  and  their  clerks  had  taken 
the  oaths,  ordered  to  be  amended,  and  to 
be  received  in  evidence,  though,  in  addi- 
tion, the  signature  of  the  commissioners 
had  not  been  affixed  to  the  interroga- 
tories.   Dame  v.  Barrett,      voL  14,  p.  25 

COMMITTAL  FOR  CONTEMPT. 

[See  Contempt  (Procbdurb).] 

COMPANY. 

[See  BoRRowiMO  Powers,  Call,  Con- 
tributory, Cost  Book,  Directors, 
Lands  Clauses  Act,  Railwat, 
Shares,  Sbareholpers,  Ultra  Vires, 
Winding-up.] 

1.  Four  projectors  of  a  public  company 
obtained  a  charter,  by  which  they  and  sJl 
persons  who  might  become  subscribers 
were  incorporated.  The  capital  was  de- 
clared to  be  20,000r,  which  was  to  be 
divided  into  400  shares.  Before  any  other 
subscribers  had  joined,  the  four  pro- 
jectors, of  common  assent,  divided  the 
400  shares  amongst  themselves,  account- 
ing to  the  corporation  (as  was  a1  legged) 
for  12,000/.  and  not  20,000/.  They  after- 
wards disposed  of  the  shares.  A  bill 
being  subsequently  filed  by  the  corpora- 
tion against  the  projectors,  impeaching^ 

'  the  transaction,  and  to  compel  them  to 
pay  the  full  consideration.  Held,  that 
though  at  the  time  they  were  the  only 
persons  interested  in  the  company,  yet  it 
was  not  competent  for  them  to  take  the 
shares  without  paying  the  full  considera- 
tion. Society  of  Practical  Knowledge  ▼. 
Abbott,  vol.  2,  p.  659 

2.  On  a  bill  by  an  incorporated  company 
against  the  four  projectors  of  it,  to  com- 
pel them  to  account  to  the  company  for 
the  value  of  shares  which  they  had  ap- 
propriated to  themselves,  without,  as 
was  alleged,  having  paid  the  full  con- 
sideration :  Held,  thst  the  individaal 
shareholders  need  not  be  made  parties* 
Ibid. 

8.  Distinction  between  a  corporation  and 
the  aggregate  of  the  members  forming^ 
such  corporation,    ibidm 
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4.  ?ro?isioQal  directors  of  a  company  held, 
under  the  circumstances,  empowered  to 
make  a  call,  in  the  interval  between  the 
frrant  of  a  charter  and  the  execution  uf 
(he  deed  of  settlement  as  required 
thereby,  and  under  which  a  board  of 
directors  was  to  be  elected.  Norman  ▼. 
mtchelh  vol.  19,  p.  278 

5.  Some  of  the  clauses  in  a  public  com- 
jMny's  deed  of  settlement  are  directory 
and  some  imperative.  A  deviation  in 
the  former  may  be  sanctioned  and  con- 
firmed l>y  a  general  meeting  of  the  share- 
holders, but  the  latter  cannot  unless  with 
the  assent  of  every  individual  share- 
holder. In  re  The  Norwich  Yam  Company^ 
£i  parte  Sigmoid,  vol.  22,  p.  143 

6.  fiy  the  deed  of  settlement  of  a  joint- 
stock  company,  all  cheques  on  the  bank- 
ers were  to  be  signed  by  three  directors. 
Held,  that  this  was  directory  and  not 
imperative,  and  therefore,  that  the  di- 
rectors were  entitled  to  be  allowed  any 
rams  drawn  from  the  bankers  by  cheques 
not  properly  signed,  if  bond  fide  applied 
for  the  purposes  of  the  trade.    Ibid, 

7.  Absent  members  of  a  company  held 
effected  by  the  information  furnished  by 
the  directors  at  a  general  meeting,  and 
bound  by  the  proceedings  aa  to  matters 
within  its  competence.  Ex  parte  Bignold. 

vol.  22,  p.  165 
S.  A  joint-stock  company  established 
without  set  or  charter  m  1 835,  and  prior 
to  the  Joint-Stock  Companies  Registra- 
tion Act  (7  &  8  Vict.  c.  110),  does  not, 
upon  an  alteration  in  the  shareholders 
subsequent  to  that  act,  require  registra- 
tion. Re  The  Mexican  and  South  Ameri- 
can Company.  vol.  27,  p.  474 
9>  The  managing  committee  of  a  pro- 
jected  railway  company  are,  as  well  as 
the  directors  after  its  formation,  not  the 
mere  agents  of  the  shareholders,  but 
their  trustees,  and  liable  to  account  as 
web.    WiUiame  v.  Page,     vol.  24,  p.  654 

10.  When  the  managing  committee  of  an 
abortive  company  have  rendered  their 
accounts,  and  divided  the  money  in  their 
hands,  without  consent  or  remonstrance 
<«  the  part  of  the  shareholders,  the  Court 
would  not,  three  or  four  years  afterwards, 
decree  an  account  against  them.    Ibid, 

11.  Provisional  directors  professed  to  the 
shareholders  that  they  had  themselves 
taken  3,800  additional  shares,  and  paid 
the  deposit,  in  order  to  provide  the  de- 
posit required  by  the  standing  orders. 
The  money  was  advanced  by  eleven  of 
the  provisional  committeemen  and  three 
others.  The  project  failed,  and  the 
rooney  was  returned  in  full  to  the  per- 
sons who  had  advanced  it  Held,  that 
this  was  a  fraud  on  the  company,  and 
diat  the  money  must  be  restored ;  but 
held  also,  that  the  relief  could  not  be 
had  in  the  absence  of  the  three.     Ihid, 

▼«!-.  XXXVI  — 1. 


12.  The  directors  of  a  company  having  no 
borrowing  powers,  being  pressed  for 
money  by  their  contractor,  obtained  for 
him  on  credit  2,000/.  at  a  bankers',  upon 
their  guarantee.  The  contractor  after- 
wards agreed  to  abandon  the  plant,  &c. 
to  tl>e  company,  on  receiving  600/.  and 
being  indemnified  against  the  bankers* 
claim.  Subsequently  to  this,  the  secre* 
tary  of  the  company,  with  the  sanction 
of  the  directors,  borrowed  500/.  in  bit 
own  name  for  the  company,  which  was 
applied  in  paying  the  bankers  and  a 
judgment  debt  of  the  company.  The 
company  had  the  benefit  of  the  plant, 
&'c.  Held,  that  the  secretary  could  re- 
cover the  amount  from  the  company  of 
the  money  bomd  fide  applied  for  its  bene* 
fit,  with  interest.     Troup*i  ease, 

vol.  29,  p.  853 

18.  A  company  incorporated  for  the  pur- 
pose of  making  a  railroad  cannot,  with 
the  dissent  of  one  of  the  shareholdersi 
carry  on  a  trade  distinct  from  the  pur- 
poses for  which  it  was  incorporated. 
Forrest  v.  The  Manehetter,  Shield  and 
Lincolnshire  Railway  Company, 

vol.  80,  p.  40 

14.  The  words  *' unregistered  company," 
in  the  25  &  26  Fict.  c.  89,  s.  199  (2), 
mean  a  company  not  registered  under 
any  act,  and  not  a  company  unregistered 
under  that  act.  Re  The  Torquay  Bath 
Company,  vol.  32,  p.  581 

15.  The  projectors  of  a  company  registered 
under  the  7  &  8  Fict.  c.  110,  sold  to  the 
provisional  directors  of  an  insurance 
company  a  treatise  on  the  subject,  and  a 
leasehold  at  rack-rent,  in  consideration 
of  a  per-centage  on  the  policies.  Within 
a  fortnight  afterwards  the  projectors 
became  directors.  The  transaction  was 
acted  on,  but  was  not  confirmed  by  a 
general  meeting  under  the  29th  section. 
Held,  that  it  was  binding  on  the  com- 
pany. Re  The  Waterloo  Life,  ij^e.  As- 
surance  Company,  vol.  S3,  p.  204 

16.  Where  .a  company,  through  their  di- 
rectors, hold  out  an  officer  of  the  com- 
pany as  their  agent  for  a  particular  pur- 
pose and  ratify  his  acts,  they  cannot 
afterwards  dispute  acts  done  by  him 
withiq  the  scope  of  such  agency.  Wilm 
son  V.  West  Hartlepool  Harbour  and  Rail- 
way Company,  vol.  34,  p.  187 

17.  An  officer  of  a  company  had  been  pub- 
licly accustomed  to  enter  into  contracts 

'  on  their  behalf  as  to  their  surplus  lands, 
though  not  authorized  under  the  cor- 
porate seal,  and  hia  acts  had  always  been 
sanctioned.  Held,  that  a  written  con- 
tract of  such  a  character  entered  into  by 
him  was  binding  on  the  company. 
Ibid, 

18.  The  power  given  to  a  companjr.  by  the 
41st  section  of  "The  Companies  Act, 
1856*'  (19  &  20  Tic/,  c.  47),  to  contract 
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for  land  by  a  person  acting  under  ita 
expreM  or  implied  authority,  is  not,  as 
regards  a  company  formed  under  that  act 
Uken  away  by  the  Companies  Act  of 
1862  (25  &  26  FicL  c.  89)  although  it 
repeals  the  act  of  1856 :  for  it  is  a ''  right 
or  privilege"  preserved  by  the  206th  sec- 
tion.    Prince  v.  Prince.      vol.  85,  p.  886 

19.  A  company  eatabliehed  for  one  purpose 
cannot,  against  the  will  of  any  dis- 
sentient minority  (however  small ),  under- 
take a  business  foreign  to  its  original 
object  Thus  a  railway  company  cannot 
become  a  steamboat  company  or  carry 
on  a  brewery.  Lyde  on  behalf ,  ^c,  v.  The 
Eattem  Bengal  Railway  Company. 

vol.  31,  p.  10 

20.  No  portion  of  the  funds  of  a  company 
can  be  applied  in  procuring  the  means  of 
eari7ing  on  a  different  undertaking,  such 
as  soliciting  a  bill  in  parliament  to  con- 
fer powers  necessary  for  that  purpose. 

Ibid. 

21.  It  is  not  an  abandonment  of  the  objects 
of  a  company,  if,  where,  being  esta- 
blished for  three  or  four  purposes,  it 
abandons  one  and  carries  on  the  others  ; 
provided  such  abandonment  does  not 
alter  the  fundamental  principle  of  the 
company.  The  Norwegian  Titanic  Iron 
Company  {Limited).  vol.  85,  p.  228 

COMPENSATION. 


[See  Spbcipic  Performance  with  Com- 
pensation.] 

1.  Held,  that  the  circumstance  of  a  town- 
clerk  having  continued,  for  some  time 
after  he  was  removed  from  the  office,  to 
perform  the  duties  of  the  offices  of  clerk 
of  the  peace  and  clerk  of  the  magistrates 
until  other  clerks  were  appointed,*  did 
not  in  any  way  interfere  with  his  right  to 
compensation  under  the  Municipal  Cor- 
poration Act  for  the  loss  of  those  offices. 
Attorney' General  v.  Corporation  of  Poole, 

vol.  8,  p.  75 

2.  The  town-clerk  of  Poole,  who  held  se- 
veral offices  at  the  time  of  the  passing  of 
the  Municipal  Corporation  Act,  was  re- 
moved.    Held,  that  he  was  entitled  to 
compensation  for  the  following  connected 
offices:  —  solicitor    to    the    corporation, 
clerk  of  the  peace,  magistrates'  clerk, 
solicitor  to  the  quay  committee,  solicitor 
to  the  water  bailiff,  and  prothonotary  of 
the  weekly  Court  of  Record;   but  that 
he  was  not  entitled  to  compensation  for 
the  offices  of  solicitor  to  the  coroner, 
under-sheriff,  solicitor  to  the  overseers 
and  guardians  of  the  poor  of  the  town 
and  county,  solicitor  to  the  surveyors  of 
highways,  and  solicitor  to  the  lamp  and 
watch  commissioners.    Ibid. 

COMPOSITION  DEED. 
[^#  Creditor*!  Debd.j 


COMPOUND  INTEREST. 
[See  Breach  op  Trust,  Interest.] 

1.  Principles  on  which,  in  cases  of  breach 
of  trust,  trustees  are  charged  with  com- 
pound interest,  and  with  the  profits  made 
in  the  investment  of  trust-money  in  trade. 
Jones  V.  Foiall.  ^ol  15,  p.  888 

2.  Generally,  an  executor  improperly  re- 
taining  balances  is  charged  with  inicr^t 
at  four  per  cent. ;  but  if,  in  addition,  he 
commits  a  breach  of  trust,  or  changes 
money  from  a  proper  into  an  improper 
state  of  investment,  he  is  charged  five 
per  cent.  If  he  employ  the  trust- money 
in  trade,  he  will  be  charged  either  with 
the  profits,  or  five  per  cent,  compound 
interest.    Ibid. 

8.  From  1834  to  1850  a  trustee,  who  ought 
to  have  withdrawn  a  trust-fund  from  a 
trading  firm,  of  which  he  wat  a  member, 
neglected  to  do  so.    He  was  charged  with 
compound  interest  at  five  per  cenL,  and 
with  costs.     Ibid. 
4.  An  administrator  who  had,  without  rea- 
son, sold  out  stock  specifically  bequeathed 
to  an  infant  and  retained  the   produce 
after  an  order  for  payment,  charged  with 
compound  interest.    fValrond  v.  IValrond. 
^  vol.29,  p.  586 

6.  A  firm  of  two  bankers  were  accustomed 
to  keep  the  accounts,  both  of  the  cus- 
tomers and  of  the  partners,  at  compound 
interest.  One  partner  died.  Held,  that, 
in  the  absence  of  any  special  agreement, 
it  was  not  proper  to  continue  the  ac- 
counts as  between  the  surviving  partner 
and  the  estate  of  the  deceased  partner  at 
compound  interest.    BaU  v.  Robint. 

'^  vol.  32,  p.  78 

6.  When  a  mortgage  is  given  by  a  cus- 
tomer to  his  bani<ersfor  a  fixed  sum,  and 
not  for  the  running  balance,  the  banker 
cannot  include  that  sum  in  the  banking 
account  and  charge  compound  interest  on 
it.     Moue  V.  SaU.  vol.  82,  p.  269 


COMPROMISE. 

\^See  Mistake.] 

1.  Acompromiseby  leaveof  the  Court, held 
not  to  exclude  a  point  of  construction 
not  then  under  consideration.  Bennett  v. 
Merriman.  ▼o*-  ^\  P-  J^ 

2.  A  party  who,  upon  a  compromise,  bad 
executed  a  general  release,  claimed  re- 
lief on  the  ground  of  a  large  item  in  which 
he  was  interested,  having,  by  roiatoke, 
been  omitted  in  the  account.  Held,  that 
he  waa  entitled  to  relief,  but  that  to  ob- 
tain it  the  release  must  be  wholly  set 
aside.     PrUt  v.  Clay.  vol.  6,  p.  608 

8.  Parties  agreed  to  compromise  •  suit, 
and  that  the  "  costs,  charges,  and  ex- 
penses, as  between  solicitor  and  client,'* 
ahould  be  paid  out  of  the  fiiod.  Held, 
that  the  taxing  maater  ought  to  tP<e«t  the 
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suit  at  properly  constituted,  and  ought 
not,  in  the  taxation,  to  eoniider  whether 
Defendant8»  having  interests  similar  to 
the  Plain tiflHi,  should  have  been  made 
CO- Plaintiffs;  and,  secondly,  that  if  any 
of  the  parties  entering  into  compromise 
intended  to  challenge  the  propriety  of 
the  constitution  of  the  suit,  they  ought 
to  have  distinctly  stated,  and  have  pro- 
vided for  it  in  the  agreement.  Lucat  v. 
Peacock,  Tol.  8,  p.  } 

4.  Parties  are  bound  by  the  consent  of 
their  counsel;  consequently,  a  petition 
to  restore  a  petition,  dismissed  by  eonseiu, 
npon  the  ground  that  no  authority  had 
been  given  to  counsel  to  consent,  was 
dismiiscd  with  costs.    In  re  HobUr, 

vol.  8,  p.  101 

5.  On  the  trial  of  an  issue,  the  common 
law  counsel  entered  into  an  arrangement 
as  to  all  the  matters  in  dispute  in  the 
cauae.  Held,  that  the  matters  were  not 
■o  distinct  as  to  be  beyond  his  authority. 
Hargtave  v.  Hargrave*        vol.  12,  p.  408 

6.  The  validity  of  a  compromise  or  family 
arrangement  of  disputed  rights  depends 
on  the  facu  existing  at  the  time,  and  will 
not  be  affected  by  subsequent  judicial 
determinations,  shewing  the  rights  of 
parties  to  be  different  from  what  was 
supposed,  or  that  one  party  had  nothing 
to  give  up.    Lawttn  v.  Campion, 

vol.  18,  p.  87 

7.  The  children  of  Jokn^  a  deceasecl  re- 
mainderman, insisted  as  against  their 
uncle  Charles  \,a.  prior  tenant  for  life  in 
possession),  that  they  were  entitled, 
under  the  terms  of  settlement,  to  have 
their  portions  raised  from  the  death  of 
their  father  in  1831.  Some  discussion 
took  place,  and  a  bill  was  filed  by  them. 
An  arrangement  was  come  to  by  deed, 
which,  proceeding  on  the  foundation  of 
the  validity  of  the  claim,  compromised 
the  amount  of  arrears  of  interest,  and 
settled  the  amount  of  the  future  interest 
which  CharltM  thereby  engaged  to  pay. 
It  having  been  afterwards  determined, 
in  another  suit,  that  on  the  true  construe- 
tion  of  the  settlement  the  claim  of  the 
children  was  unfounded,  Charles  insti- 
tuted a  suit  to  set  aside  the  deed.  Held, 
that  if  the  right  to  have  the  portions 
raised  in  1831  had  formed  one  of  the 
matters  compromised,  the  transaction 
could  not  be  disturbed,  although  the 
claim  of  the  children  had  turned  out  to 
be  wholly  unfounded.  But  the  Court 
having  arrived  at  the  conclusion  that  the 
parties  had  all  proceeded  on  the  founda- 
tion that  the  children's  claim  was  un- 
questionable, and  that  all  that  had  been 
compromised  was  the  amount  of  arrears 

.payable  on  that  foundation,  set  aside  the 
deed.    Ibid, 
S.  A  suit  was  instituted  by  J,  against  B, 
founded  on  an  alleged  agreement  signed 


by  IL's  testator.  A,  being  ordered  to 
produce,  on  oath,  all  documents  in  his 
possession,  and  being  unable  to  find  the 
agreement,  induced  17.,  without  stating 
tliis  inability,  and  in  the  absence  of  his 
solicitor,  to  compromise  the  suit  B. 
filed  a  bill  to  set  aside  the  compromise, 
and  A.  being  still  unable  to  produce  the 
alleged  agreement,  and  there  being  no 
secondary  proof  of  its  ever  having  ex- 
isted, except  the  testimony  of  A.  and  his 
wife,  the  Court  set  fside  tne  compromise. 
Cooke  v.  Grevei.  vol.  80,  p.  878 

9.  Parties  entered  into  an  agreement  for 
compromising  a  suit,  and  infants  being 
interested,  a  reference  was  made  to 
chambers,  to  ascertain  whether  it  was  for 
their  benefit.  Pending  the  reference, 
one  of  the  adult  parties  became  bank- 
rupt,  and  afterwards  the  Court  approved 
of  the  compromise.  Held,  that  the  com- 
promise was  binding  on  the  bankrupt 
from  the  date,  subject  to  the  confirma- 
tion by  the  Court,  and  that  the  assignees 
could  not  recede  from  it.  Bow^ld  ▼. 
Bou^ld,  vol.  81,  p.  591 

10.  As  to  the  practice  of  the  Court  in 
sanctioning  a  compromise  on  behalf  of 
infants.    Brooke  v.  Lord  Moetyn, 

vol.  ZZ,  p.  457 

11.  If  the  Court,  having  all  the  necessary 
facts  before  it,  sanctions  a  compromise 
on  behalf  of  infants,  and  it  afterwards 
turns  out  that  the  Court  was  mistaken, 
the  infants  have  no  redress,  it  being  an 
error  of  judgment  for  which  there  is  do 
remedy.    Ibid, 

12.  But  if,  by  suppression  or  misstatement, 
the  Court  has  been  led  to  an  erroneous 
conclusion,  the  persons  who  have  done 
this  are  amenable,  and  the  Court  will  if 
possible  set  aside  the  transaction  as 
againat  the  innocent  party.    Ibid, 


COMPULSORY  POWERS. 

1,  A  eanal  company  had,  under  their  act, 
compulsory  powers  of  taking  land.  Ia< 
1797  they  took  the  lands  of  Lord  IF., 
an  infant,  and  the  value  was  assessed  by 
the  commissioners  at  a  fixed  rent  of  I4l. 
a  year.  The  proceedings,  however,  were 
informal  and  not  binding  on  the  parties. 
The  infant  attained  twenty-one  in  1806, 
and  from  that  time  a  rent  had  been  paid 
by  the  company,"  varying  from  and  not 
founded  on  that  mentioned  in  the  award. 
The  representatives  of  A,  B,  had  re- 
cently threatened  to  eject  the  company. 
The  Court  held,  that  though  the  company 
was  not  entitled  to  a  conveyance  on  the 
ground  of  the  ad^^ption  and  long  acqui- 
escence in  the  award,  still,  whether  the 
compulsory  powers  had  expired  or  'not, 
the  company  were  entitled  to  take  the 
lauds,  upon  payment  of  a  proper  com- 
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pentatioti,  in  accordance  with  the  deci^ 
tion  in  The  Duke  qf  Beaufort  ▼.  Patrick, 
17  Beav.  60.  'Pie  Somerset  Coal  Canal 
Company  v.  Harcourt.         vol.  24,  p.  571 


CONCEALMENT. 

[See  MiSRBFRBSENTATION.] 

CONCURRENCE. 
[See  Breach  of  Trust,  Waiver.] 

■ 

CONDITION. 

[See  CoNTiNOENT  Gift,  Forfeiture, 
Gift  over,  Independent  Contract, 
Repugnant  Condition.] 

1.  A  bequest  was  made  by  a  testator  to  his 
creditor,  on  condition  of  his  paying  his 
debt  before,  or  to  his  (the  testator's)  exe- 
cutors immediately  after,  his  death ;  the 
testator  afterwards  accepted  a  composi- 
tion, and  the  remainder  of  the  debt  con. 
tinued  unpaid.  Held,  that  the  legatee 
was  nevertheless  entitled  to  the  legacy. 
Cath  V.  Burton,  vol.  1,  p.  478 

2.  A  testator  gave  one  estate  to  Jame9,  upon 
trust  to  pay  to  testator's  wife  18(.  a  year 
for  life,  and  after  her  decease  he  gave  the 
estate  to  Thomas.  The  testator  also  gave 
a  second  estate  to  James,  upon  trust  to 
pay  testator's  wife  28f.  a  year  for  life, 
and  after  her  decease  he  gave  this  estate 
absolutely  to  James i  and  he  declared, 
that  if  James  should  neglect  or  refuse  to 
pay  the  annuities  from  either  of  the  said 
estates  when  they  became  due,  that  his 
wife  should  have  power  of  selling  the 
estates,  and  to  appropriate  the  money  to 

'  her  own  use.  The  rents  being  insufficient 
to  pay  the  annuities:  Held,  that  the 
widow  had  a  right  to  sell  unless  James 
paid  the  full  amount  of  the  annuities, 
but  that  he  was  not  peraonaily  bound  to 
pay  them.     Button  v.  Button. 

vol.  2,  p.  256 

5.  A  testator  gave  a  legacy  to  J.  in  the 
event  of  B,  dying  unmarried,  but  upon 
the  express  condition  that  A,  should, 
within  three  years  from  the  testator's 
death,  pay  to  the  executors  all  moneys 
due  from  him  to  the  testator.  Held, 
that  the  condition  was  substantially  per- 
formed by  a  payment  after  the  expiration 
of  tbe  three  years,  and  that  the  legacy 
was  payable.    Pagne  v.  Hyde, 

vol.  4,  p.  468 
4.  Condition  of  forfeiture  in  case  testator's 
wife's  sister  should  reside  with  or  dwell 
in  tbe  house  or  place  of  residence  of  his 
wife,  or  become  part  of  her  family.  Held 
not  iJlegaL     Ridgmray  v.  Woodkomse. 

▼oL  7,  p.  437 

6.  A  condition  diTesting  a  vested  gift  is  to 
be  strict]/  coDstroML    IHd. 


6.  The  Plaintiff,  deliberately  and  with  full 
notice,  accepted  the  benefits  under  his 
mother's  will,  which  "prohibited"  him 
from  setting  up  any  claim,  on  account  of 
any  **  error,  irregularity,  or  impropriety" 
in  the  execution  of  the  trusts  of  her 
father's  will.  Held,  that  he  could  not 
maintain  a  suit  against  the  executor  of 
the  father's  will,  to  make  him  account- 
able  for  the  profits  made  by  the  employ, 
ment  of  part  of  the  trust  funds  in  his 
business.    Egg  v.  Dev^y.     vol.  10,  p.  444 

7.  A  testator  bequeathed  his  property  to 
his  children  equally,  but  subject  to  the 
condition,  that  if  it  appeared  by  his 
ledger  that  any  of  his  children  were  in- 
debted to  him,  the  amount  should  be  de- 
ducted from  his  share.  Held,  that  a  debt 
appearing  in  the  ledger,  though  barred 
by  the  statute,  ought  to  be  deducted. 
Rose  V.  Oould,  vol.  15,  p.  189 

8.  The  testator  gave  an  estate  to  ^.,"with 
an  injunction  never  to  sell  it  out  of  the 
family;  but,  if  sold  at  all,  it  must  be 
sold  to  one  of  his  brothers."  Held,  that 
the  restriction  on  alienation  was  inopera- 
tive. Attwater  v.  Attwater.  vol.  18,  p.  330 

9.  Where  a  legacy  is  given  on  condition,  it 
must  be  strictly  and  literally  performed  j 
but  where  a  bequest  was  made  to  A>y  on 
condition  that  he  conveyed  his  estates  to 
B,  and  C,  in  such  shares  as  shall  be  de- 
termined by  [blank^  it  was  held,  that  the 
gift  was  not  rendered  ineffectual  by  reason 
of  the  blank.    Robinson  v.  Wheelwright. 

voL  21,  p.  214 

10.  A  testator  directed  his  trustees  to  allow 
A.  B.  to  occupy  a  mill,  &c.  so  long  as  be 
should  think  proper  so  to  do,  "  he  never- 
theless keeping"  the  premises  "  in  good 
and  tenantable  repair,  and  paying"  a 
rent  of  100/.  A.  B.  accepted  the  gift,  but 
the  premises  were  afterwards  totally  de- 
stroyed by  accidental  fire.  Held,  that 
A,  B.  was  bound  to  reinstate  them,  and 
was  liable  for  the  rent  in  the  meanwhile, 
and  that  he  could  not  escape  from  this 
liability  to  rebuild  by  declining;  any  longer 
to  retain  them.     Gregg  v.  Coatee. 

vol.  28,  p.  33 

11.  Devise  of  real  estate  to  A.  for  life,  and 
after  her  decease  to  B.  and  C.  and  /). 
and  E.  (an  infant),  "  provided  she  lives 
to  attain  the  age  of  twenty-one  years." 
Held,  that  this  was  a  condition  sabee- 
quent,  and  the  tenant  for  Hfe  having  died 
during  the  minority  of  £.,  that  E.  was 
entitled  to  her  share  of  the  renta  until 
she  attained  twenty-one.  Simmonds  v. 
Cock.  vol.  29.  p.  455 

12.  Conveyance  in  fee,  with  a  restriction 
by  way  of  use  against  carrying  on  certain 
trades  on  the  property,  held  binding. 
Hodson  V.  Coppard.  vol.  29,  p.  4 

18.  Distinction  between  conditions  prece- 
dent and  subsequent. 
Bequest  in  trust  for  A.  B.  for  life,  in 
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•cs$e  he  Bbou)d  marry  T.  £).,  and  after  his 
decease,  in  trust  for  his  eldest  child  who 
should  be  living  at  his  decease  and  should 
attsin  twenty -one.  But  in  case  A,  B, 
should  not  marry  C  D.,  then  the  testator 
directed  that  the  bequest  should  not  take 
effect,  but  go  over.  A,  B,  married  ano- 
ther woman  in  the  life  of  the  testator, 
with  the  testator's  consent.  Held,  that 
the  condition  was  precedent,  and  was  not 
dispensed  with  by  the  testator's  consent. 
Dant  ▼.  Amgel.  vol.  31,  p.  223 

14.  Property  was,  by  will,  limited  to  the 
Defendant,  on  condition  of  his  settling 
some  Scotch  estates  within  a  limited 
time  oo  trusts,  the  validity  and  effect  of 
which  were  doubtful.  The  defendant 
settled  the  estates  within  the  time  in 
general  terms,  on  the  persons  on  whose 
behalf  the  condition  was  imposed.  Held, 
that  this  was  a  sufficient  compliance  with 
the  condition.    Scarlett  v.  Lord  Abinger, 

vol.  34,  p.  338 

15.  A  condition  of  marriage  with  consent 
Held,  subsequent  and  not  precedent, 
and  its  performance  having  become  im- 
poMible,  by  the  act  of  God,  was  dis- 
pensed with.     ColUit  ▼.  Colteti, 

vol.  35,  p.  312 

16.  A  testator  gave  a  share  of  his  resi- 
duary real  and  personal  estate  to  his 
daughter,  her  heirs,  executors,  adminis- 
trators, and  assigns,  to  be  paid  at  twenty, 
one  or  on  her  day  of  marriage,  provided 
it  should  take  place  with  the  consent  of 
bis  widow.  There  was  a  gift  over  in 
case  of  her  death  "without  having  at- 
tained twenty-one  years  or  been  so  mar- 
ried afterwards."  Held,  that  the  con- 
sent was  a  condition  subsequent,  and 
that  the  daughter  having  married  with- 
out such  consent  (the  widow  having  died 
in  the  meantime)  had  a  vested  interest, 
and  that  her  share  ought  to  be  transferred 
to  the  trustees  of  her  settlement,  though 
she  was  still  an  infant.    Ibid. 


CONDITIONAL  SALE. 

[Set  Mortgage.] 

1.  An  agreement,  made  upon  an  advance 
of  money,  to  convey  property,  and  con- 
taining a  power  of  redemption  within  a 
gii^en  time,  and  in  default  the  sale  to  be 
absolute.  Held,  under  the  circumstances, 
to  be  a  conditional  sale  and  not  a  mort- 
gage.    Pfrrif  V.  Meddowerqft, 

vol.  4,  p.  197 

3.  A.  conveyed  lands  to  B.,  on  trust,  in 
case  a  sum  and  interest  should  not  be 
paid  by  a  day  named,  to  sell,  and  after 
payment  of  principal,  interest  and  costs, 
to  reconvey  the  lands  remaining  unsold, 
or  pay  over  the  residue  of  the  money ; 

•   and  B»  covenaQted  not  to  sell  without 


giving  six  months*  notice,  but  the  deed 
coniained  no  proviso  for  redemption. 
Held,  that  this  was  a  mere  mortgage, 
and  that  A,  was  therefore  entitled  to  six 
months'  time  to  redeem.    Bell  v.  Carter. 

vol  17,  p,  11 


CONDITIONS  OF  SALE. 
[See  Time  op  the  Essence.] 

1.  A  sale  was  made  by  a  mortgagee  under 
a  power,  subject  to  certain  special  con- 
ditions (stated  in  the  text).  Held,  that 
they  were  not  of  such  a  depreciating 
character  as  to  invalidate  the  sale.  Hob' 
eon  V.  Bell.  vol.  2,  p.  17 

2.  Observations  on  special  conditions  of 
sale.     Hyde  v.  DaJlaumy.     voL  4,  p.  606 

Paiereon  v.  Lamg.  vol.  6,  p.  590 

3.  By  the  conditions  of  sale,  no  further  evi- 
dence of  identity  was  to  be  required  than 
what  was  afforded  by  the  abstract  and 
the  documents  therein  abstracted.  The 
descriptions  in  the  documents  differed 
amongst  themselves,  and  from  the  de- 
scription in  the  particulars  of  sale. 
Held,  that  the  purchaser  was  entitled 
to  have  further  proof  of  the  identity. 
Flower  v.  Hartopp,  voL  6,  p.  478 

4.  If  conditions  of  sale  simply  state  the 
facta,  and  stipulate  that  the  purchaser 
shall  take  such  title  or  such  interest  as 
the  circumstances  detailed  would  confer 
upon  him  and  no  other,  the  purchaser 
must  accept  it,  whatever  it  may  be ;  but 
if  they  go  on  to  state,  not  as  a  conclusion 
of  law  from  the  circumstances  detailed, 
but  as  a  positive  fact,  that  the  vendors 
have  power  to  sell  the  fee,  the  purchaser 
is  not  precluded  from  inquiring  whether 
the  vendors  have  anything  to  sell,  as 
their  power  so  to  do  may  have  arisen 
from  separate  and  independent  sources. 
Johneon  v.  Smiley.  vol,  17.  p.  223 

5.  Under  special  conditions,  on  the  sale  of 
leaseholds,  it  was  provided,  **  that  pos. 
session  should  be  deemed  conclusive 
evidence  of  the  due  performance  or 
sufficient  waiver  of  any  breach  in  the 
covenants  in  the  lease,  up  to  the  comple- 
tion of  the  sale."  Held,  that  this  would 
cover  all  breaches  down  to  the  contract, 
but  not  breaches  of  covenant  subse« 
quently  committed  by  the  vendor,  by 
which  a  forfeiture  was  incurred^  Howell 
V.  Kighiley.  vol.  21,  p.  331 

6.  Conditions  of  aale  must  be  construed 
strictly  against  the  person  who  frames 
them.     Greaves  V.  Wilton. 

vol.  25,  p.  290 
7*  A  condition,  that  the  vendor  shall  be  at 
liberty  to  rescind  the  contract,  if  the  pur- 
chaser should  "shew  any  objection  of 
title,  conveyance  or  otherwise,  and  should 
insist  thereon  j"  was  held,  not  to  autho- 
rize the  vendor  to  rescind  the  contract. 
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witho«t  attemptiog  ta  answer  the  requi- 
utions,  although  iome  of  them  were  un- 
tenantable. Held  also,  that  he  was  bound 
to  answer  them,  and  give  the  purchaser 
an  opportunity  of  ather  waiving  or  in- 
sisting upon  them.     Greaves  ▼.  iV'dion. 

vol  25,  p.  290 

8.  Where  conditions  of  sale  are  not  drawn 
bona/Uet  but  are  intended  to  cover  difii- 
eulties  arising  from  facts  uncommuni- 
cated,  they  will  not  preclude  the  pur- 
chaser firom  taking  the  objection.  Jack. 
torn  ▼.  WkiUhead.  vol.  28.  p.  154 

9.  A  testator,  having  a  leasehold,  be- 
queathed his  residue  to  his  widow  for 
life,  and  afterwards  to  two  trustees  for 
sale ;  he  appointed  his  widow,  and  the 
two  trustees  his  executors.  The  widow 
remained  in  possession  twenty- three 
years,  and  after  her  death  the  executrix 
of  the  surviving  trustee  sold  the  pro- 
perty, subject  to  a  condition  of  sale,  that 
the  purrhaser  should  admit  the  assent  of 
the  executors  to  the  bequest  of  the  lease- 
holds to  the  trustees.  Held,  that  such  a 
condition  was  valid,  although  the  vendor 
did  Dot  state  that  the  administratrix  de 
hottU  noil  claimed  to  have  the  power  of 
selling.    Ibid. 

10.  Special  conditions  of  sale,  limiting  the 
extent  of  title,  held  to  be  no  excuse  for 
m  purehaaer  not  insisting  on  the  produc- 
tioa  of  a  deed  beyond  those  limits  of 
which  he  had  notice.    Ptto  v.  Hammtmd, 

vol.  SO,  p.  495 

11.  By  the  conditions  of  sale  relating  to 
leaseholds  it  was  stipulated,  that  the  pro- 
duction of  the  last  receipt  should  be  con- 
clusive evidence  that  all  the  covenants 
had  been  performed.  Held,  that  the  pro- 
duction of  such  a  receipt  prevented  the 
purchaser  from  taking  the  objection  that 
the  lease  had  been  forfeited  by  reason  of 
the  dilapidated  state  of  the  premises. 
Bull  T.  Muiehitu.  toL  82,  p.  615 


CONDUCT  OF  CAUSE. 

Four  soita  were  consolidated,  and  the  con- 
duct given  to  the  PlaintiflT  in  one  of  them, 
who  was  a  devisee  and  legatee.  Held, 
that  he  was  entitled  to  his  extra  costs 
which  he  had  properly  incurred  in  the 
prosecution  of  the  decree.  Loekhart  v. 
Hardff,  vol.  10,  p.  292 


CONDUCT  OF  SALE. 

Ordinarily,  the  conduct  of  a  sale  directed 
by  the  Court  is  committed  to  the  Plain- 
tiff; but  when  it  appears  for  the  benefit 
of  the  parties,  it  will  be  given  to  a  De- 
fendant. This  right  does  not,  however, 
depend  on  the  extent  of  the  interest  of 

.  the  parties  in  the  property.  Kuoit  v. 
CoUh.  (No,  4}  voL  27,  p.  33 


CONFIDENTIAL  COMMUNICA. 
TION. 

1.  Communications  between  a  person  and 
his  legal  adviser,  who  had  been  a  ac^ici- 
tor,  but  at  the  time  of  the  coramunica- 
tions  had,  without  his  knowledge,  ceased 
to  practise,  are  privileged.  Cattey  v, 
Richards.  vol.  19,  p.  401 

2.  The  communications  had  reference  to 
the  validity  of  a  will,  and  passed  between 
the  Plaintifl^and  his  legal  adviser  between 
the  date  of  the  will  and  the  death  of  the 
testator.  It  was  objected  that  they  could 
not  have  taken  place  in  contemplation  of 
a  suit  respecting  the  validity  of  the  will, 
and  were  therefore  not  protected.  Held, 
that  this  did  not  take  them  out  of  the 
rule.   Ibid. 


CONFLICT  OF  LAWS. 

[&e  FoBEioN  Law.] 

Under  a  Scotch  settlement,  a  wife  would, 
by  the  general  law  of  Scotland,  hafs 
power  to  give  valid  discharges  for  a  re- 
versionary interest  in  a  chose  in  action 
comprised  in  ic  Held,  that  the  removal 
of  her  domicil  to  England  did  not  super- 
induce a  disability  in  her  to  give  a  receipt 
to  trustees  for  the  amount.  Ditmem  v. 
CoMMM.  voL  18,  p.  128 

CONSENT. 
[&f  Ordbk  bt  Consbkt.] 

1.  Power  of  sale  of  realty  given  to  trustees 
with  the  consent  of  the  tenant  for  life, 
held  exercisable  after  his  bankruptcy, 
with  the  consent  of  the  tenant  for  life  and 
of  all  persons  who  had  become  interested 
in  his  esute.    Eisdell  v.  Hammersley. 

vol.  31,  p.  255 

2.  Trustees  were  empowered  to  sell  real 
estate,  but  not  without  the  consent  of 
seven  tenants  for  life  of  the  produce. 
After  the  death  of  one  of  the  tenants  for 
life,  the  trustees  entered  into  a  contract 
to  sell,  with  the  consent  of  the  surviving 
six  and  of  the  absolute  owner  of  the 
seventh   share.     Held,  that  a   sale  re- 

J[uired  the  assent  of  all  the  seven  tenants 
or  life,  and  that  a  good  title  could  not 
be  made.    Syku  v.  Shear  A, 

vol.  88,  p.  114 


CONSIDERATION. 

ISee  Contract,  Uncertainty.] 

Upon  the  eve  of  a  sale  by  the  sheriff,  J-  B» 
(a  stranger)  agreed  to  guarantee  the  jadg< 
ment  debts,  upon  the  judgment  creditor 
*'  consenting  to  postpone  the  sale  under 
the  execution."  It  turned  out  that  the 
consent  of  another  party  was  necessary  in 
order  to  prevent  the  sale,  and  in  coase* 
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qunce  the  sale  teek  place.  A,  B.  gave 
notice,  that  the  confideration  having 
laiird,  the  guarantee  waa  at  an  en£ 
Held,  that  A.  B.  waa  not  liable  under 
the  guarantee.    Ccoptr  y.  Joel. 

vol.  27,  p.  818 

CONSIGNMENT. 

A  eoBfigDor  who  has  purchased  goods  on 
•ecouDt  and  at  the  risk  of  his  corre- 
tpsiideat,  and  delivered  them  to  (he  car- 
tier,  has  no  right,  by  reason  of  a  variation 
of  the  accovMita  between  him  and  bis  cor- 
respondent, or  of  a  disagreement  l)etween 
tbem,  to  depart  from  his  duty  and  deliver 
them  to  another  person ;  and  a  psrty 
taking  from  the  consignor  with  notice 
of  the  circumstances,  is  subject  to  the 
ngbti  of  the  correspondent.      Green  v. 

vol.  4,  p.  524 

CONSOLS. 
[Ske  Investment.] 


CONSTRUCTION. 

[&»  "And"  ebad  "Or,"  Ca»DR£N, 
I>Tiao  WITHOUT  Issue,  **  Ejusdbm 
Obrebis,"    Implication    (Gift    by), 

I'AST       AnTBCEOENT,       **  6r  "       BEAD 

"Amd,"  Pabol  Evidence,  **  Peb  Ca- 
riTA"  AND  **  Peb  Stibpes,"  Recital, 
Rcfbbbnce  (Gift  bt;,  Will  (Con- 
itkucti0n>.] 

1'  IMnciples  on  which  the  Court  proceeds 
in  patting  a  construction  upon  incon- 
siitent  clauses  in  a  settlement  Busk  v 
f^atkht.  vol.  14,  p.  425 

3*  ^'here  a  deed  contains  inconsistent 
claases,the  Court  very  reluctantly  rejects 
one  altogether :  and  never,  unless  it  is 
Bbsolotely  impossible  to  reconcile  the 
iocontiitencies.    Ibid, 

S-  lo  construing  a  will,  if  two  passages  m 
"  are  directly  opposed  to  each  other,  the 
letter  will  prevail ;  but  where  there  is  a 
oifre  inconsistency,  the  Court  will  en- 
deavour to  discover,  firom  the  whole,  the 
f  1  mesning  of  the  testator,  and,  if  poa- 
i^bt«>  reconcile  all  its  parts.  Brocklebank 
'•  J^uom.  vol.  20,  p.  205 

^'  1'he  general  words  of  a  statute  are  not 
to  be  10  construed  as  to  alter  the  previous 
policy  of  the  law.  unless  no  sense  or 
(Cleaning  can  be  put  upon  those  words 
^ntitt^ntly  with  the  intention  of  pre- 
f^og  the  existing  policy  untouched ; 
but  the  title  and  preamble  of  the  General 
iQcloiure  Act  being  quite  general,  the 
*ordiofthe  147th  section  appear  to  be 
fp  funeral,  as  to  make  it  impossible  to 
limit  tbem  to  exchanges  of  freeholds  of 
t°c  lame  species,  notwithstanding  in- 
conveniences  and  seeming  injustice  to 
P^^tisi.  jifSufi  V.  LesMM.   vol.  20,  p.  269 


y  In  the  conatructioD  of  wills  the  Court 
looks  not  only  to  the  terms  of  the  will 
itself,  but  to  the  surrounding  circum- 
stances and  the  state  of  the  parties.  Pa«- 
more  v.  Huggins,  vol.  21,  p.  103 

6k  A  testator  msde  a  voluntary  settlement 
of  some  real  eststes.  He  afterwards  by 
his  will  devised  other  real  estates  to 
nearly  the  same  uses.  Held,  that  the 
deed  could  not  be  referred  to  for  the  pur- 
pose of  construing  the  will.  Randall  v. 
Daniel.  vol.  24.  p.  198 

7.  A  draft  lease  was  prepared  by  the  lessor 
in  pursuance  of  a  written  contract,  which 
was  not  objected  to  by  the  lessee,  who 
afterwards  refused  to  complete.  Held, 
that  the  draft  lease  could  not  be  used  for 
the  purpose  of  controlling  or  explaining 
the  contract  itself.    Haywrd  v.  Cope. 

vol.  25.  p.  140 

8.  When  the  terms  of  a  contract  are  plain, 
usage  can  little  affect  the  construction  to 
be  placed  upon  it;  but  when  it  is  am- 
biguous, the  usage  for  a  long  time  may 
influence  the  judgment  of  tlie  Court,  by 
shewing  how  it  was  understood  by  the 
original  parties  to  it  Boldero  v.  Eati 
hidia  Company.  vol.  26,  p  316 

9.  Rules  of  construing  statutes,  where  a 
general  enactment  in  it  would  override  a 
particular  one,  and  where  two  parts  of  il 
are  contradictory.    Pretty  v.  Soily. 

vol.  26,  p.  606 

10.  The  proper  mode  of  construing  any 
written  instrument  is  to  give  effect  to 
every  part  of  it,  if  this  be  possible,  and 
not  to  strike  out  or  nullify  one  clause  in 
a  deed,  unless  it  be  imposaible  to  recon- 
cile it  with  another  and  more  express 
clause  in  the  same  deed.  In  re  Strand 
Mnsie  Hail  Company  (Limited). 

vol.  85,  p.  153 


CONSTRUCTIVE  NOTICE, 

[&e  Notice.] 

CONSTRUCTIVE  TRUST. 

[&e  Tbust  (Cbeation).] 

A  father,  by  agreement,  took  all  his  son's 
property,  undertaking  to  pay  his  debts. 
Held,  that  in  the  absence  of  proof  to 
the  contrary,  the  son  was  entitled  to  the 
surplus,  if  any.    May  v.  May. 

vol.  88,  p.  81 

CONTEMPT  OP  COURT. 

[See  Contempt  (Pbocedube),  Pbocess.] 

1.  Pending  proceedings  in  this  Court,  at- 
tacks on  the  plaintiff'  and  his  witnesses 
were  published,  representing  those  pro- 
ceedings as  vexatious,  and  that  the  wit* 
nesses  had  in  their  evidence  been  guilty 
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of  perjury.  Held,  that  this,  being  calcu- 
lated to  disturb  the  free  course  of  justice, 
was  a  contempt  of  Court  Littler  v. 
Thomtm,  vol.  2,  p.  129 

2.  A  party  served  with  an  order  obtained 
eg  parte  may  be  guilty  of  contempt  Tor 
disobedience  thereof,  in  a  case  where  the 
order  ought  not  to  have  been  mad«.  Fen' 
fiey  V.  Humphrey,  vol.  4,  p.  1 

3.  The  plaintiff  was  ordered  to  pay  some 
costs  to  the  Defendant,  and,  on  the  other 
hand,  the  Defendant  was  ordered  to  pay 
other  costs  to  the  Plaintiff.  The  Plainiitf, 
being  in  contempt  for  nonpayment  of  the 
costs,  moved  that  the  costs  might  be  set- 
off. Held,  that  it  was  competent  for  the 
Plaintiff,  though  in  contempt,  to  refer,  for 
scandal  and  impertinence,  an  affidavit 
filed  on  the  part  of  the  Defendant  jn  op- 
position to  the  motion.     Cattell  v.  Simons. 

vol.  5,  p.  ^96 

4.  Held,  that  a  Plaintiff,  notwithstanding 
he  was  in  contempt,  might  move  to  set 
off  costs.    Cattell  v«  SAmtrnt. 

vol.  6,  p.  304 

5.  Depositions  under  a  commission  having 
been  suppressed  wUb  costs,  the  payment 
of  those  costs  was  made  a  condition  for 
granting  a  new  commission.  Chameau  v. 
Riley,  vol.  6,  p.  419 

6.  It  is  a  contempt  to  interfere  and  prevent 
an  infant  obeying  the  order  of  the  Court 
to  convey.    Thomae  v.  Gwynne. 

vol.  8,  p.  312 
7>  A  party  to  whom  costs  are  awarded  may 
proceed  in  the  taxation,  notwithsunding 
ne  may  be  in  contempt.   Newtou  v.  Rick- 
ette,  vol.  11,  p.  67 

&  Motion  to  commit  for  insufficiency  of 
third  examination  refused.  AUfrey  v. 
Jllfrey.  vol.  12,  p.  620 

9.  If  a  Defendant  in  contempt  files  his 
answer  mithout  paying  the  costs  of  his 
contempt,  the  Plaintiff  is  entitled  to  have 
bis  further  answer  taken  off  the  file,  but 
the  time  for  excepting  to  the  defendant's 
answer  runs  from  the  filing  of  the  answer, 
and  not  from  the  time  when  the  costs  of 
the  contempt  are  paid.    Coyle  v.  Alleyne, 

vol  16,  p.  548 


CONTEMPT  (PROCEDURE). 

1.  Discharge  under  1  Will,  4,  c.  Z%,  could 
not  be  waived.   Haynet  v.  Ball. 

vol.  4,  p.  101 

2.  Consent  by  a  party  to  submit  to  a  ser- 
jeant-at-arms could  not  be  enforced. 
Henley  v.  Stone,  vol.  4,  p.  392 

3.  The  5th  order  of  1  Will.  4,  c.  36,  s.  15, 
.  requiring  a  party  in  custody,  &c.,  to  be 

brought  to  the  bar  of  the  Court,  is  satis- 
fied by  bringing  him  before  the  Judge 
at  bia  private  residence.  Clarke  v.  Clarke, 

vol.  4,  p.  497 
4i  A  Deiendant  was  taken  under  an  atucb- 


ment  for  not  answering,  and  not  having 
been  brought  to  ihe  bar  within  the  proper 
time,  was  discharged.  The  Court  di- 
rected, that  unless  be  answered  within  a 
fortnight,  a  new  attachment  should  issue 
against  him.    Rohey  v.  fVhitewood. 

vol.  5,  p.  399 

5.  The  11th  Order  of  Jugust^  1841,  as 
amended  by  the  6th  Order  of  jfpril,  1842, 
Ord.  XXX.  4,  does  not  apply  to  a  case  of 
default  by  a  party  in  producing  deeds  in 
the  Master's  office  pursuant  to  cbe  decree, 
in  which  case  the  Serjeant-at-Arms  goes 
upon  a  disobedience  of  the  four-day  order. 
Hobson  v.  Sherwood,  vol.  6,  p.  63 

6.  A  party  moving  for  his  discharge,  under 
the  13th  rule  of  the  1  Will.  4,  c.  36,  might 
be  at  the  same  time  remanded,  under  the 
12th  rule.    Potts  v.  Wkitmore. 

vol.  8,  p.  317 

7.  A  Defendant,  in  contempt  for  want  of 
answer  cannot  file  a  demurrer  and  an- 
swer, and  the  irregularity  is  not  waived 
by  the  Plaintiff's  taking  an  office  copy 
thereof.     The  Attorney-  General  v.  Shield. 

vol.  II,  p.  4il 

8.  A  party  in  custody  upon  attachment  for 
contempt  of  this  Court  was  erroneously 
discharged  by  the  Court  of  Exchequer. 
The  order  of  discharge  was  afterwards 
rescinded;  but  that  Court  held,  that  it 
had  no  jurisdiction  to  recommit.  This 
Court  directed  new  attachments  to  issue. 
Wenham  v.  Bowman,  vol.  1 1,  p.  138 

9.  The  Plaintiff  was  taken  under  an  attach- 
ment for  costs  under  20/.  The  party  to 
whom  the  costs  were  payable  obtained  a 
vesting  order ;  but  the  Plaintiff  refused 
to  file  hia  schedule.  Held,  that  he  was 
not  entitled  to  be  discharged  from  the 
attachment    Ibid, 

10.  Writs  of  attachment  for  want  of  an- 
swer, though  regularly  issued,  discharged, 
and  time  given  the  Defendants  to  answer 
on  payment  of  costs,  the  defendants  hav- 
ing had  reasonable  grounds  for  thinking 
that  an  answer  would  not  be  required 
without  previous  intimation.  Siderjkld 
V.  Thatcher.  vol.  11,  p.  201 

11.  The  sum  of  13«.  Bd,  is  still  the  proper 
amount  payable  to  clear  a  contempt  on 
an  attachment  executed.      Brown  v.  Lee. 

vol.  11,  p.  379 

12.  Property  was  held  by  ji,,  B.,  and  C,  in 
trust  for  D,  for  life,  with  remainder  to 
her  children.  The  children  filed  a  bill 
against  the  trustees  for  a  breach  of  trust, 
and,  by  the  decree,  the  trustees  were  or- 
dered to  replace  the  fund.  C,  afterwards, 
being  in  contempt  tor  non- performance 
of  the  decree,  filed  a  bill  again^it  the  other 
trustees,  and  the  tenant  for  life,  alleging 
that  they  had  received  and  retained  the 
produce  of  the  breaches  of  trust,  and 
seeking  to  make  them  and  the  life  estate 
liable  to  indemnify  C.  Held,  tliat  C.'s 
contempt  and  non-performance  of  the 
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•  fonner  decree  did  not  prevent  his  filing 
the  second  bilL    Taylor  ▼.  Tayhr. 

ToL  12,  p.  220 

CONTINGENT  GIFT. 

[See  Condition,  Lapse.] 

1.  A  testator  gave  bis  property  to  his 
wife  for  life,  aod  '*  if  he  should  survive 
her"  [which  did  not  happen],  he  ordered 
a  lale  and  gave  the  produce  amongsl  his 
listers.  Held,  that  the  power  of  sale 
and  the  gift  of  the  produce  took  effect 
on  the  death  of  the  wife,  although  the 
testator  did  not  survive  her.  Tuer  v. 
Tuner.  vol.  18,  p.  185 

See  Caitley  v.  Vincent*    voL  15,  p.  198 
Po^dk  V.  Parkee,  vol.  30,  p.  415 

2.  Bequest  of  long  annuities  to  A,  and  B. 
jointly  for  their  natural  lives.  "  In  case 
of  one  or  both  of  tlieir  deaths  before 
mine,"  the  interest  to  C.  for  life,  &c.  &c. 
A.  and  B.  survived  the  testator.  Held, 
by  the  Master  of  the  Rolls,  that  the  gift 
to  C.  failed,  but  the  Lords  Justices  were 
of  a  different  opinion.  Boosey  v.  Gard- 
ner, voL  18,  p.  471 

3.  As  a  general  rule  when  a  bequest  is  to 
take  effect  after  the  failure  of  a  prior 
gift,  the  total  failure  of  the  latter  does 
not  prevent  the  ulterior  bequest  taking 
effect.     Tennani  ▼.  Heat^field. 

voL  21,  p.  255 

4.  A  te«tator  had  a  power  of  appointing 
10,000<.  among  his  children,  which  went 
to  them  equally  in  default  of  appointment 
By  his  will  he  gave  his  son  an  annuity, 
to  become  void  if  no  appointment  should 
be  made  of  the  10,000/.,  or  if  any  ap- 
pointment should  be  made  whereby  the 
son  would  be  benefited.  The  testator 
only  appointed  5,000/.  in  favour  of  his 
daughter,  and  the  son  took  part  of  the 
residue  in  default  of  appointment.  Held, 
that  the  annuity  had  not  ceased.  ArnoU 
^.Tyrrell.  vol.  21,  p.  49 

5.  A  contingent  estate  in  fee  under  a  shift* 
ing  clause  may  be  devised  both  by  the 
old  and  new  law.     Ingiiby  v.  Amcotts, 

vol.  21,  p.  585 
See  Hodeon  ▼.  Coppard.       vol.  29,  p.  4 

6.  The  testator  directed  the  interest  of  his 
residue  to  be  applied  to  the  maintenance 
and  support  of  his  son  and  his  son*s  wife 
and  children,  and  after  the  death  of  the 
survivor  of  his  son  and  wife,  he  directed 
such  interest  to  be  applied,  by  his  exe- 
cutors, in  the  support  of  and  bringing  up 
the  child  or  children  of  his  son  during 
their  minority  or  minorities,  and  as  they 
severally  attained  the  age  of  twenty-one 
years  he  gave  and  bequeathed  the  share 
of  each  child  to  be  paid  to  her  or  him, 
snd  in  case  only  one  of  such  children 
should  live  to  attain  the  age  of  twenty- 
one  years,  then  he  gave  the  whole  to  such 
one  child  absolutely.     Held,  that  the 


gift  to  the  children  was  continprent  on 
their  attaining  twetity-one.  Tr<icy  v. 
Butcher,  vol.  24,  p.  438 

7.  A  testator  bequeathed  an  annuity  of 
lOOi.  to  his  daugiiter  while  sole,  but  on 
her  marriage,  and  on  some  adequate  pro- 
vision made  by  some  settlement  for  her 
life,  and  to  the  use  of  her  issue,  which 
he  directed  should  be  made,  he  be- 
queathed to  her  2,500/.  Jn  default  of 
such  issue,  he  bequeathed  that  sum  "  to 
the  children  of  his  son."  The  daughter 
had  one  child  only,  who  died  in  her 
lifetime,  of  tender  years.  Held,  that  the 
gift  over  to  the  children  of  the  son  alto- 
gether failed.     Findon  v.  Findon, 

vol.  24,  p.  83 

8.  The  words  *'  after  the  death  of  A.  B." 
held  not  to  import  contingency,  but  to 
be  merely  words  of  reference,  shewing 
that  the  gifts  then  in  course  of  expres- 
sion were  subject  to  the  prior  gifts,  and 
were  not  to  have  effect  in  posse8».ion 
until  those  prior  gifts  were  satisfied  or 
had  become  inoperative.  Franke  v. 
Price.  vol.  30,  p.  182 

9.  A  testator  bequeathed  his  real  and  per- 
sonal estate  in  trust  to  pay,  for  the  bene- 
fit of  his  son  (a  lunatic),  an  annuity,  until 
he  should  be  able  to  manage  his  affairs, 
and  if  he  ever  returned  to  a  sound  mind, 
then  he  directed  he  should  **  divide  "  his 
residuary  estate  with  his  sister.  The 
testator  then  gave  the  whole  residue 
(subject  to  the  contingency  of  his  son's 
becoming  of  sound  mind)  to  his  daughter 
for  life,  and  afterwards  as  she  should  ap. 
point: — Held,  that  the  daughter  took  (he 
whole,  subject  to  the  annuity  and  to  the 
contingency ;  but  that  if  the  son  recovered 

.  his  reason,  he  would  be  entitled  not  only 
to  one-half  of  the  capital  but  to  one-half 
of  the  income  from  the  testator's  death. 
Hole  V.  Davie*.  vol.  34,  p.  345 

10.  A  testator  bequeathed  his  leasehold  es- 
tate to  trustees,  in  trust,  out  of  the  rents, 
to  pay  an  annuity  to  his  daughter,  and 
he  proceeded : — "  And  1  hereby  direct, 
that  if  my  son  Henry,  now  absent,  shall, 
within  five  years,  make  his  claim  to  my 
trustees,  he  shall  be  entitled  to  and  re- 
ceive one  moiety  of  my  said  leasehold 
estate,  subject  however,  together  with 
the  other  moiety  thereof  in  favour  of  my 
son  9Villiam,  to  the  annuity  and  trusts 
before  mentioned."  Henry  made  no 
claim.  Held,  that  IViltiam  was  entitled 
to  a  moiety  of  the  leasehold  subject  to  the 
annuity,  and  that  the  gift  to  him  was  not 
contingent  on  Henry*s  claiming.  Par- 
tridge V.  FoiUr.  (No.  2.)    vol.  35, p.  545 

CONTRACT. 
[«Sire  Abandonment  OF  Contract,  AoREe- 
JCENT,    Consideration,     Illegality 
AND  Ikmoralitt  or  Contract,  Imo£- 
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FERDBMT  CONTBACT,  PaRT  PERFORM- 
ANCE, Privitt,  Rescinding  Contract, 
Statute  OP  Frauds,  Vendor  and  Pur> 
chaser,  Uncertainty.] 

1.  A  contract  requires  two  parties  to  it, 
and  a  niaa  in  one  character  can,  with 
difficulty,  contract  with  himself  in  ano. 
ther  character.    Collinton  v.  LUier, 

vol.  20,  p.  Z^S 

2.  Where  an  offer  in  writing  is  made  by  the 
owner  to  sell  an  estate  on  specified  terms, 
and  this  is  unconditionally  accepted, 
there  is  a  binding  contract  which  neither 
party  can  vary ;  but  the  owner  is  enti  • 
tied,  at  any  time  before  his  offer  has  been 
definitely  accepted,  to  add  new  terms  to 
bis  proposal.  If  these  be  refused,  the 
treaty  is  at  an  end.  Honeyman  v.  J/ar. 
ryat,  vol.21,  p.  14 

S.  A  sister,  in  a  writing  addressed  to  her 
brother,  after  stating,  '*as  you  have 
kindly  promised,  if  1  do  not  make  a  will, 
my  wiithes  shall  be  fulfilled,"  expresj^ed 
her  wisli  that  A,  B.  and  others  should 
have  the  sums  therein  specified.  She 
died  intestate,  and  the  brother  inherited 
her  properly.  There  was  some  evidence 
of  the  brother's  having  seen  the  writing 
in  her  life,  and  of  bis  having  afterwards 
expressed  an  intention  to  carry  his 
sister's  wishes  into  effect,  but  he  died 
without  having  done  so.  The  Court 
held,  that  tiiere  was  not  sufficient  evi- 
dence of  a  contract  on  the  part  of  the 
brother,  to  enable  it  to  enforce  the  per- 
formance of  the  Bister's  wishes.  Cttetter 
Y.  Urwick  (No.  8).  vol.  23,  p.  407 

4.  The  plaintiff*  asserted  that  he  had  con. 
tracted  to  purchase  some  shares  from  the 
defendant,  but  the  contract  was  not  in 
writing,  the  fact  was  contested  and  it 
was  proved  by  the  plaintiff'  alone.  There 
was,  however,  proof  that  the  plaintiff  had 
paid  the  defendant  money,  but  on  what 
account  did  not  appear,  and  that  the 
defendant  had  admitted,  in  writing,  that 
the  shares  belonged  to  the  plaintiff*, 
though  they  had  not  been  transferred  for 
fourteen  years.  Held,  that  the  contract 
waa  sufficiently  proved.  ParUh  v.  Parith. 

vol.  82,  p.  207 

i,  A  proposal  to  receive  tenders  (or  certain 
things  to  be  sold  (specifying  no  limita- 
tion or  qualification),  and  an  acceptance 
(also  specifying  no  limitation  or  qualifi- 
cation), is  a  contract  for  the  whole. 
Tk9m  V.  Th$  C^mmitthmeri  rf  Her  Ma- 
j€tty*i  Workt  and  Publie  Buiidingt. 

vol.  82,  p.  490 
6.  The  defendants  advertised  that  offers 
would  be  received  for  old  Porilaud  stone 
of  WettmimBUr  Bridge.  The  plaintiffs 
made  an  offer  for  the  stone  of  a  particu- 
lar quality,  which  was  accepted.  Held, 
that  this  was  a  contract  for  the  purchase 
of  all  the  stone  of  that  quality.   Ibid* 


7.  An  agreement  entered  into  between 
A,  B.  (the  assignee  of  a  tenant  for  life 
without  impeachment  of  waste)  and  the 
defendants  ( the  remaindermen)  by  which 
it  was  agreed,  1st,  that  J.  B.  should  be 
entitled  to  the  timber  as  if  cut  in  August 
previous;  2n(ily,  that  the  defendants 
should  carry  out  the  agreement;  8rdly, 
that  A.  B.  should  have  no  greater  right 
than  he  had  in  AuguHi  4thly,  that  A.B. 
should  not  cut  the  timber  until  December, 
Held,  that  the  remaindermen  received 
no  consideration  for  the  agreement,  and 
that  it  was  nudum  pactum,  Cochrane  v. 
miUu  vol.  84,  p.  859 

8.  After  some  negotiations  a  landlord,  by 
his  agent,  stated,  in  a  letter  to  his  tenant, 
the  terms  on  which  he  would  renew  his 
lease,  but  added,  he  would  expect  an  an- 
swer within  a  month.  The  landlord  died 
seven  days  afterwards ;  and  on  the  follow- 
ing day  the  tenant  and  agent,  both  of 
whom  were  then  ignorant  of  the  death, 
met,  and  the  tenant  signed  his  acceptance 
of  the  terms.  Held,  that  there  was  no 
binding  contract.    Can  v.  Letnngeien, 

vol.  85,  p.  41 


CONTRIBUTION. 
[See  EQt7ALiTT,  Joint  Liabilitt.] 

1.  A  contribution  was  directed  amongst 
specific  legatees  for  payment  of  the  debts 
and  costs  of  suit.  One  of  such  legatees 
became  insolvent,  and  by  his  nonpay- 
ment, the  fund  raised  was  deficient.  The 
Court  directed  an  additional  contribution 
amongst  the  solvent  legatees.  CaaoVff 
V.  FarreiL  vol.  10,  p.  142 

2.  A  suit  was  instituted  against  the  di- 
rectors of  an  abortive  company,  to  make 
them  liable  for  acts  of  mismanagement 
and  for  the  misapplication  of  iia  funds. 
1'his  was  compromised  by  an  order  on 
the  defendants  to  pay  a  fixed  sum.  One 
of  them  having  paid  more  than  bis  share, 
Held,  that  he  could  sustain  a  suit  simply 
for  contribution  in  respect  of  the  com- 
promise, and  that  the  co- directors  were 
not  entitled,  without  a  cross  bill,  to 
make  the  plaintiff',  at  the  same  time, 
account  for  his  general  liabilities  to  the 
company.    Prole  v.  Mmeterman, 

vol.  21,  p.  61 
8.  By  the  decree  the  estatea  of  two  de- 
ceased trustees  were  declared  severally 
liable  to  replace  a  fund.  The  repre- 
sentative* of  one  only  admitted  assets^ 
and  the  decree  directecl  payment  by  them, 
and  an  account  of  the  estate  of  the  other. 
The  whole  being  paid  by  the  former. 
Held  that  their  right  to  contribution 
against  the  estate  of  the  ktter  constituted 
B  mere  simple  contract. debt» although, 
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Magiioit  both  estates,  the  demand  was 
t  ipecialty  debt.     Fritstwiam  v.  Tindall. 

▼oL  24,  p.  244 

4.  A  wit  in  equity  ia  maintainable  by  a 
iMmber  of  a  mutuaJ  marine  insurance  so- 
ciety againat  the  managing  committee,  to 
reeover  by  contribution  among  the  mero- 
ben  the  amount  of  his  loas.  HHtchimon 
T.  Wnght.  vol.  25,  p.  444 

J.  Two  trustees  {A.  and  B.)  were  ordered 
to  psy  a  sum  of  money  into  Court,  this 
WM  paid  by  A.  alone.  They  had  se- 
vered in  their  defence*  and  obtained  but 
ooe  let  of  coats.  B*%  share  of  the  costs 
wu  ordered  to  be  paid  to  A,  by  way  of 
eomribation.    Priw  ▼.  Hint.    ( No.  2. ) 

▼ol.  27,  p.  845 

6.  As  to  the  right  of  co- trustees,  who  have 
eonmitted  a  breach  of  trust,  to  contri- 
bution in  a  suit  to  make  them  replace 
the  trust  fund.   FUicktr  ▼.  Green, 

vol.  33,  p.  426 

7.  Contribution  between  trustees  cannot 
b«  enforced  in  a  suit  instituted  against 
tbttn  to  repair  a  breach  of  trust  for 
which  they  are  all  liable.  Fletcher  ▼. 
Green,   (No.  2.)  vol.  83,  p  518 

&  A  Urge  balance  was  found  due  jointly 
from  a  trustee  and  the  representatives  of 
•  deceased  trustee,  but  costs  were  given 
to  both  when  such  balance  had  been 
paid.  It  being  admitted  that  no  part  of 
It  coald  be  recovered  from  the  estate  of 
the  deceased  truatee:  Held,  that  the 
larviving  trustee,  on  payment  by  him 
of  the  share  of  the  deceased  trustee,  was 
entitled  to  a  lien  for  it  on  the  costs 
awarded  to  the  representatives.  The 
Coart  ordered  such  costs  to  be  carried 
over  to  a  separate  account,  with  liberty 
to  apply.    Birke  ▼  Mickleikwaii. 

vol.  83,  p.  409 


CONTRIBUTORY. 

[&f  CoMPANT,  Share,  Shareholder.] 

1.  By  a  deed  of  settlement  of  a  joint  stock 
company,  executors  were  not  to  be  pro- 
prieton.  Held,  nevertheless,  that  they 
were  cootribotories,  and  might  maintain 
a  petition  to  wind  up.  In  r§  The  Norwich 
yam  Cmpany.  vol.  12,  p.  866 

2.  By  the  deed  of  eettlement  of  a  public 
company,  the  directors  had  a  power  of 
pre-emption  of  shares,  at  a  price  to  be 
ascertained  from  the  last  sales  appearing 
in  **  the  transfer  register  book,"  and  then, 
**  bnt  not  before,"  all  future  liabilities  of 
the  vendors  were  to  cease.  In  1 840,  the 
directors  purchased  of  A.  B.  a  number  of 
■crip  shares,  but  having  kept  no  such 
hook,  the  specific  directions  were  not  and 
eottld  not  be  followed.  The  company 
wu  afterwards  wound  up,  when  it  was 
sought  to  charge  if .  fi.  aa  a  contributory, 
but  held  that  the  company  waa  not  en- 


titled to  treat  the  transaction  as  void,  by 
reason  of  the  non-ob&ervance  of  the 
forms  which  their  own  irregularity  and 
neglect  had  made  it  impossible  to  ob- 
serve. £jt  parte  Bagge  Re  The  Northern 
Coal  Mining  Company,  vol.  IS,  p.  162 

8.  A  prospectus  was  ivsued  for  the  esta- 
blishment of  a  company.  A.  B.  took 
shares  and  paid  his  deposit.  Afterwards, 
at  a  meeting  of  shareholders,  the  scheme 
was  greatly  varied.  A,  B.  was  present, 
but  took  no  part  in  the  matter,  and  never 
after  in  any  way  interfered.  The  com- 
pany was  formed  on  the  new  scheme, and 
failed.  Held,  that  A.  B.  waa  not  a  con- 
tributory.     Goldemitk'e  ca*e, 

vol.  16,  p.  262 

4.  A,  R.  took  ten  shares  in  a  company  in- 
tended to  be  formed  for  specified  objects 
and  on  stated  principles.  The  projectors 
afterwards  materially  varied  its  character. 
A.  H.  did  no  act  by  which  he  assented  to 
the  variation  or  adopted  the  new  com- 
pany. Some  time  after  the  directors 
agreed  that  nine  of  A.  B.*%  shares  should 
be  cancelled,  and  that  A.  B.  should  re- 
main a  shareholder  for  one.  Held,  that 
A.  B,  was  not  a  contributory  in  respect 
of  the  nine  shares.     Meyer's  ease, 

vol.  16,  p.  883 

8.  Executors  who,  after  the  death  of  their 
testator,  had  purchased  further  ah  area, 
held,  as  to  the  latter,  to  be  contributories 
without  qualification,  though  they  had 
been  treated  as  executors  in  regard  to 
such  further  shares.  Spencer* »  case^' 
He  Newcasitet  $;e.  Banking  Company. 

vol.  17,  p.  203 

6.  Directors  permitted  a  class  of  dis- 
sentient shareholders  in  an  embarrassed 
company  to  transfer  their  shares  to  the 
company,  under  a  pow«r  in  the  deed, 
upon  payment  of  a  sum  of  money,  which 
it  was  arranged  should  be  paid  to  one  of 
the  directors  in  discharge  of  a  debt  due 
from  the  company.  Held,  that  the  trans- 
action was  void  as  being  a  benefit  to 
trustees,  and,  on  winding  up  the  com- 
pany, that  the  dissentients  still  remained 
shareholders.  In  re  Cameron* m  Coalbrook, 
^,  Railway  Company ^  E*  parte  Bennett, 

vol.  18,  p.  339 

7.  A  director  of  a  company  ia  in  a  very  dif- 
ferent position  from  that  of  an  ordinary 
shareholder,  for  having  the  means  of 
seeing  that  all  the  formalities  of  transfer 
required  by  the  constitution  of  the  com- 
pany are  complied  with,  he  ia  bound,  in 
transferring  hia  own  shares,  to  see  to  the 
regularity  of  the  transfer ;  if  he  neglect 
to  do  so,  and  there  be  a  want  of  formality 
therein,  he  remains  a  contributory.  In  re 
Seweaetle-upcn-Tyne  Marine  Insuranea 
Company,  Ex  parte  Brown,    vol.  19,  p.  97 

8.  A  company,  being  in  an  unprovperoua, 
condition,  its  operations,  accounta, 
audita,  dividends,  &c.,  being  tuspendedi 
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and  iU  shares  worthless,  the  auditor  sold 
hit  shares  to  the  managing:  director,  and 
gave  notice,  and  the  transfer  was  entered 
in  the  minute-book  as  approved  by  the 
directors.  The  transfer  was,  in  fact,  in- 
formal. The  Court,  doubting  the  bona 
/Idet  of  the  transaction,  and  seeing  that 
proper  steps  had  not  been  taken  to  as- 
certain that  all  the  necessary  formalities 
had  been  complied  with,  Held,  that  the 
auditor  was  still  a  contributory.  In  re 
Neweasile-upon-Tyng  Marine  Insurance 
Company,  Ex  parte  Hendirson, 

vol.  19,  p.  107 

9.  Where,  after  the  objects  of  a  company 
have  totally  failed,  and  it  is  insolvent, 
and  practically  at  an  end,  other  persons 
are  induced  to  join  the  concern,  and  even 
sign  the  deed,  by  misrepresentations 
made  by  the  directors  as  to  the  flourish- 
ing state  of  the  concern,  they  are  not 
liable  to  be  made  contributories.  Bell*$ 
ease.  In  re  The  Universal  Provident 
Life  Association,  vol.  22,  p.  35 

10.  The  result  would  be  different,  where 
the  misrepresentations  are  made  by  the 
proprietors  on  the  original  constitution 
of  the  company,  and  the  question  of  con- 
tribution arises  between  a  number  of 
innocent  shareholders.    Ibid, 

11.  A  director  of  a  joint  stock  company 
proposed  to  retire  from  the  company  and 
be  released  from  all  liability.  The  board 
assented  to  this,  on  his  making  a  loan  to 
the  company.  He  did  so,  and  transferred 
all  his  shares  to  some  of  the  continuing 
directors.  The  Court  held  that  the 
transaction  was  invalid,  and  placed  his 
name  on  the  list  of  contributories  for  the 
whole  of  the  shares.  DanieWs  case.  Re 
The  Universai  Provident  Life  Association, 

vol.  22,  p.  43 

12.  A,  B,  became  a  shareholder  and  di- 
rector of  a  company,  on  the  representa- 
tions of  one  of  the  directors,  that  it  was 
in  a  flourishing  condition,  whereas  it  was 
on  the  verge  of  insolvency.  Held,  that 
the  misrepresentation  did  not  relieve 
A,  B.  from  being  a  contributory.  HolVs 
case.  Re  The  Universal  Provident  Life  As- 
sociation, vol.  22,  p.  48 

13.  There  being  a  disagreement  between 
two  sections  of  directors  of  a  joint  stock 
company,  it  was  agreed  that  one  section 
should  retire,  and  transfer  their  shares 
to  the  continuing  directors.  The  shares 
were  transferred  accordingly,  and  were 
afterwards  again  transferred,  and,  at  the 
date  of  the  winding-up  order,  stood  in 
the  names  of  other  persons.  The  Court 
held,  that  the  first  arrangement  was  in- 
valid, and  that  the  retiring  directors  were 
•till  contributories,  notwithstanding  the 
subsequent  transfers.  MunVs  case.  In  re 
The  Universal  Provident  Life  Assurance 
Association,  toI.  22,  p.  55 

14.  A  iather  voluDtarily  transferred  shares 


in  an  incorporated  company  to  his  infant 
son.  The  company  was  afterwards  wound 
up  (the  son  bemg  still  an  infant).  Held, 
that  the  father  was  a  contributor.  RekTs 
case.  ^01.24,  p.  318 

15.  A  father  applied  for  shares  in  a  com- 
pany in  the  name  of  his  son,  and  he  paid 

*  the  deposit;  the  company,  however,  re- 
fused to  allow  him  to  execute  the  deed 
on  behalf  of  the  son«  Having  done  no 
further  act.  Held,  that  the  father  was  not 
a  contributory.    Maxwelfs  case. 

Tol.  24,  p.  821 

16.  Provisional  directors  entered  into  an 
agreement  to  give  A,  B.,  the  projector, 
2,500/L  in  money,  and  2,5002.  in  paid-up 
shares.  The  agreement  did  not  appesr 
in  the  deed  of  settlement  which  A.  B, 
had  executed  for  350  of  those  shares. 
Held,  that  the  company  were  not  bound 
by  the  agreement,  and  although  they  re- 
pudiated it,  still  that  A.  B.  was  liable  un- 
conditionally as  a  contributory  in  respect 
of  the  350  shares.  NiekoWe  case.  Re 
The  Cosmcpoliian  Ltfe  Assurance  Cowipanff. 

vol  24,  p.  6S9 

17.  Where  a  person  takes  shares  in  a  com- 
pany through  false  representations,  he 
will  not  be  placed  on  the  list  of  con- 
tributories  if  the  misrepresentations  be 
made  by  the  company,  but  he  will,  if  they 
be  made  by  a  third  person.  A^e's  case, 
In  re  The  Deposit  and  General  L\fe  A*- 
Murance  Company .  vol.  25,  p.  513 

18.  A  person  was  induced  to  take  shares 
in  a  company  (insolvent  at  the  time)  by 
the  false  statements  contained  in  the 
report  of  the  directors,  and  the  erroneous 
accounts  submitted  by  them  to  the 
general  meeting.  Having  discovered  the 
company  to  be  insolvent,  he  repudiated 
the  shares.  Held,  that  he  was  not  a  con* 
tributory.     Ibid, 

19.  A.  gave  to  B.  a  cheque  for  501.  to  ob- 
tain fifty  shares  in  a  company.  B. 
applied  for  fifty  shares,  and  they  were 
allotted  to  A,,  and  his  name  was  entered 
in  the  books,  '&c.  as  a  shareholder.  It 
did  not  appear  that  anything  had  been 
done  further  than  that  A.  had  refused  to 
sign  the  deed.  Held,  that  not  having 
repudiated  the  shares,  he  was  a  contri- 
butory. Held,  also,  that  a  change  in 
the  company's  books  in  the  number  of 
the  shares  first  allotted  to  B.  did  not 
relieve  him  from  his  liability.  The 
Electric  Telegraph  Company  of  Ireland, 
Cookney's  ease,  vol.  26,  p.  6 

20.  Prior  to  the  Joint  Stock  Companies* 
Registration  Act,  an  un-incorporated 
company  was  established,  whose  shares 
passed  by  delivery.  The  Court  (without 
expressing  any  opinion  on  the  legality 
of  the  company)  neld,  that  a  holder  of 
shares  at  the  date  of  the  winding-up 
order,  who  was  not  an  original  allottee, 
but  had  purchased  them  and  received 
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dividends,  was  a  contributory;  liberty 
was  reserved  to  bim  to  move  to  discharge 
the  wioding.up  order,  on  the  ground  of 
the  illegality  of  the  company,  Barclay*$ 
eotf.  In  re  The  Mexican  and  South  Ame- 
rican  Mining  Company.         vol.  26,  p.  1 77 

21.  Shares  in  a  scrip  company  passed  by 
mere  delivery.  Held,  that  London 
bankers,  who  bad  in  their  hands,  at  the 
date  of  the  wiuditig-up  order,  shares  be- 
longiag  to  foreign  correspondents,  and  on 
which  they  had  received  the  dividends, 
were  not  contributories.  Finlay  Hodg- 
90H*s  cote.  In  re  The  Mexican  and  South 
Jeteriean  Mining  Company. 

vol,  26,  p.  182 

22.  Where,  by  false  representations  of  the 
directors  of  a  company,  a  stranger  is  in- 
duced to  take  shares  directly  firom  the 
company,  the  transaction  is  not  binding 
in  equity,  and  he  is  not  a  contributory. 
But  if,  by  such  representations  of  the 
directors,  he  takes  them  from  a  third 
party,  he  is  a  contributory.  Dnravty*t 
COM,  In  re  The  Licerpooi  Borough  Bank. 

Tot.  26,  p.  268 

23.  The  shares  of  a  company  were  trans- 
ferable by  delivery.  After  the  company 
was  in  difficulties  and  a  few  days  before 
an  order  was  made  to  wind  it  up,  a  share- 
holder transferred  his  shares  to  his  fore- 
man. The  Court,  thinking  that  the 
transfer  was  not  bona  fide.  Held  that  it 
was  inoperative,  and  that  the  transferor 
was  a  contributory.     Lund's  eaee. 

vol.  27,  p.  465 

24.  A  shareholder,  believing  the  company 
insolvent,  may  get  rid  of  his  liability  by 
a  bona  fide  sale  before  the  winding  up. 
But  where  after  the  company  is  manifestly 
and  publicly  declared  to  be  insolvent, 
and  in  order  to  get  rid  of  his  liability,  a 
shareholder  transfers  his  shares  to  a 
pauper,  the  transaction  cannot  be  sup- 
ported, and  he  will  be  held  to  be  a  con- 
tributory.   Budd'e  case.      vol.  30,  p.  143 

2*'>.  A  company  being  in  difficulties,  A.  B., 
a  ahareholder,  twelve  months  before  it 
was  ordered  to  be  wound  up,  transferred 
his  shares  to  his  farm  bailiff,  and  the 
transfer  was  entered  in  the  company's 
books.  The  Court,  considering  the 
transfer  not  bond  fide,  Held,  first,  that 
A.  B.  was  a  contributory ;  and  secondly, 
that  the  transfer  in  the  company's  books, 
under  "The  Companies  Clauses  Act, 
1845,"  did  not  prevent  his  being  made  a 
contributory.  Budd^s  case.  Re  The  Elec~ 
trie  Telegraph  Company  ^f  Ireland. 

vol.  80,  p.  148 

26.  A  shareholder  presented  a  petition  to 
wind  up  a  company :  the  directors,  to 
stifle  inquiry,  bought  him  off  by  taking  a 
transfer  of  his  shares  to  a  nominee  of 
their  own.  The  company  having  been 
ordered  to  be  wound  up  within  two  years 
afterwards,  it  was  held  that  the  transfer 


was  not  bond  fide,  tmd  that  such  share- 
holder was  a  contributory.  Eyre's  ease, 
In  re  The  Miire  Assurance  Company, 

vol.  81,  p.  177 

27.  A.  and  others,  who  all  stood  in  the  same 
position,  were  placed  by  the  Master  of 
the  Rolls  on  the  list  of  contributories. 
yf  .appealed,  and  the  order  as  to  him  was 
reversed.  Held,  that  it  was  unnecessary 
to  rehear  the  cases  of  the  others,  as  they 
would,  in  chambers,  be  struck  off  the 
list.  Re  The  National  Assurance  and  In- 
vestment  Association,  Ex  parte  Munday. 

vol.  81,  p.  206 

28.  Dissentient  members  were  allowed  to 
retire  by  resolutions  at  a  general  meet- 
ing, and  upon  terms  which  were  assumed 
to  be  ultra  vires.  Held,  that  the  trans- 
action could  not  be  questioned  by  the 
continuing  shareholders  after  twelve  years 
delay.     Brotherhood's  case, 

vol.  81,  p.  S66 

29.  An  executrix,  wlio  was  also  residuary 
legatee,  held  not  to  be  personally  liable 
as  contributory  in  respect  of  shares  be- 
longing to  her  testatrix,  though  she  had 
received  dividends  for  six  years  and  had 
signed  two  receipts  without  the  qualifi- 
cation "  as  executrix,"  and  had  passed 
her  residuary  account,  treating  the  shares 
as  part  of  the  clear  residue,  it  appearing 
that  formalities  required  by  the  deed  of 
settlement  for  making  her  a  shareholder 
hi^d  not  been  complied  with.  The  Here- 
fordshire Banking  Company.  Bulmer's  ease, 

vol.  83,  p.  485 

80.  B.  applied  verbally  for  shares  in  a  com- 
pany,  and  he  paid  the  deposit  to  the 
secretary  on  his  undertaking  to  return  it 
if  he  did  not  get  the  shares  in  a  few 
days.  The  shares  were  allotted  to  B. 
two  days  after,  and  an  entry  to  that  effect 
was  made  in  one  of  the  company's  books, 
but  no  letter  or  notice  of  allotment  or 
scrip  certificates  had  ever  been  sent  to 
B.,  and  there  was  no  acceptance  or  fur- 
ther act  on  his  part.  Held,  that  he  was 
a'  contributory.  The  New  Theatre  Com- 
pany  {Limited).     Bloxam's  ease. 

vol.  33,  p.  529 

81.  A  person  who  takes  shares  in  a  com- 
pany on  the  faith  of  material  representa- 
tions made  by  the  company,  which  turn 
out  to  be  false,  may  repudiate  them.  Re 
The  Life  Association  qf  England  ( Limited). 
Rtake's  ease.  vol.  84,  p.  642 

82.  B.  took  shares  in  a  company  on  the 
faith  of  the  prospectus,  in  which  certain 
persons  were  stated  to  be  directors,  and 
relying  on  the  statement  of  the  agent  of 
the  company  that  the  London  share  list 
was  closed.  Both  these  statements  were 
false.  He  repudiated  the  shares,  and  the 
directors  acquiesced  therein.  Held,  that' 
he  was  not  a  contributory.     Ibid. 

Sti.  A  company  being  in  difficulties,  A.  H. 
gave  C.  D.  80/.  to  take  a  transfer  of  his 


no 
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shares,  and  the  transfer,  which  suted 
i falsely)  that  C.  Z>.  had  paid  A.  B.  261. 
for  the  shares,  was  duly  registered.  About 
•a  year  afterwards,  the  company  was  or- 
dered to  be  wound  up.  Held,  that  4>  B. 
was  not  a  contributory.  Rt  Hqfod  Lead 
Mining  Company,     SlaUr*i  eaxe. 

vol.  35,  p.  891 

84.  The  prospectus  of  a  company  stated, 
that  the  capital  consisted  of  15,000  shares 
of  10/.  each;  first  issue  10,000  shares. 
j(,  B.  applied  for  shares,  which  were  al- 
lotted to  him.  Held,  that  A.  B.  could 
not  resist  beings  put  on  the  list  of  con- 
tributories,  on  the  ground  that  less  than 
900  shares  had  ever  been  taken.  Re  The 
Enfilieh,  ^e.  Rolling  Siock  Company,  Ly- 
on* $  caee.  vol.  85,  p.  646 

85.  Shares  were  allotted  to  A,  B.  at  a  meet- 
ing of  thiee  directors,  and  before  the 
number  necessary  to  form  a  quorum  had 
been  determined.  Held,  that  A.  B.  could 
not,  upon  the  company  being  wound  up, 
insist  thst  the  allotment  to  him  was  in- 
valid.   Ibid. 

80.  Alteration  of  the  articlea  of  associa- 
tion of  a  company  between  an  applica- 
tion for  shares  and  their  allotment.  Held 
not  to  invalidate  the  allotment,  such  al- 
teration being  made  under  the  authority 
of  the  .**  Companies  Act,  1862,"  and  the 
objects  of  the  company  not  being  thereby 
altered.    Ibid, 


CONVERSION. 
[See  Conversion  of  Assets.] 

1.  A  testitor  directed  his  trustees  to  invest 
his  personal  estate,  as  soon  after  his 
death  as  a  convenient  purchase  could  be 
found,  in  a  real  estate,  and  settle  it  ac- 
cording to  certain  limitations.  These 
limitations  having  become  exhausted  be- 
fore the  personal  estate  had  been  in- 
vested :  Held,  that  the  heir  at  law  of  the 
testator  was  not  a  necessary  party  to  a 
suit  to  have  the  rights  to  the  fund  de- 
clared.   Hereford  v.  Ravenhill. 

vol.  1,  p.  481 

2.  A  sum  of  money  directed  to  be  invested 
by  an  executrix  **  in  land  or  some  other 
securities,"  for  the  benefit  ot  one  for  life, 
with  remainder  to  his  children,  "but  in 
failure  of  these,  to  A-  and  his  heirs 
for  ever,"  and  which  had  not  been  in- 
vested in  land,  held  to  have  been  origi- 
naliy  impressed  with  the  character  of  real 
estate;  but  by  the  subsequent  dealing 
therewith  bv  the  parties  beneficially  in- 
terested, to  have  acquired  the  quality  of 
personalty.     Cooksou  v.  Reay, 

vol.  5,  p.  22 
8.  A  testator  directed  his  trustees,  with  the 
consent  of  his  widow,  to  invest  his  per- 
sonal estate  in  freehold,  leaeehold,  or  copy- 
hpld  messuages,  tenements,  or  heredita- 


ments, and  settle  them  upon  certain 
trusts  which  were  applicable  to  realty. 
Held,  that  a  conversion  into  real  estate 
was  intended.    Herrfwd  v.  Rai>enhitL 

vol.  5,  p.  51 

4.  A  testator  gave  his  daughter  a  sum  of 
money,  and  directed  his  executors,  **  ss 
soon  as  convenient  after  his  decease,  to 
purchase  an  estate,"  and  when  she  at- 
tained twenty-one,  she  was  to  receive  the 
money  if  the  land  was  not  bought.  There 
was  a  gift  over.  The  estate  was  not  pur- 
chased, and  she  invested  the  money  in 
the  funds.  Held,  on  the  daughter's 
death,  that  the  money  was  impressed 
with  the  character  of  realty,  and  passed 
as  such.    SimpsoH  v.  Aikworth, 

vol.  6,  p.  412 

5.  Held,  upon  the  construction  of  a  will, 
that  the  real  esute  had  not  been  con- 
verted out- and  out.    Hopkinetm  v.  Ellis. 

vol.  10,  p.  169 

6.  A  testator  gave  his  residuary  real  and 
personal  estate  to  his  wife  for  life,  and, 
after  her  death,  he  gave  **/ull  power"  to 
his  executors,  their  heirs  or  assigns  to 
collect  all  his  property  together,  and  sell 
the  houses  and  other  estates,  and  convert 
into  money  his  funded  property,  and  then 
to  pay  certain  legacies :  then  the  whole 
of  his  property  was  to  be  divided  amongst 
his  twelve  first  cousins.  Held,  on  the 
context,  that  the  real  estate  ought  to  be 
considered  as  converted  into  personalty. 
BuireH  v.  Baekerfield.         vol.  11.  p.- 525 

7.  A  testator  devised  his  real  estates  to  A. 
B-.  in  trust  to  sell  and  pay  off  all  incum- 
brances thereon,  and  stand  possessed  of  the 
residue  **  as  part  of  his  personal  estate." 
He  bequeathed  his  personal  estate  to  the 
same  persons,  in  trust  to  convert,  and 
with  the  produce  thereof  and  of  the  sales 
of  his  real  estates  to  pay  his  debts.  &c., 
and  the  legacies,  and  to  pay  the  residue 
to  whom  he  should  give  the  same  by 
codicil.  He  made  no  gift  of  the  residue. 
Held,  that  of  the  surplus,  the  part  aris- 
ing from  realty  belonged  to  the  heir,  and 
that  from  the  personalty  to  the  next  of 
kin.  Shallcroisy.  It'right.  vol.  12,  p.  505 

8.  A.  and  B.  had  conflicting  claims  to  a 
freehold  estate.  A.  proposed  that  the 
estate  should  be  sold  as  soon  as  possible, 
and  the  produce  divided  between  them, 
and  that  until  the  sale,  a  Receiver  should 
be  appointed  to  divide  the  rents  in  the 
same  proporticms.  This  was  accepted  by 
B.  Before  the  sale,  which  was  post- 
poned, A,  died  intestate.  Held,  that  the 
property  had  been  converted  into  per- 
sonalty, and  that  A.*%  next  of  kin,  and 
not  his  heir,  were  entitled.  Hardey  v. 
Hawkihaw.  vol.  12,  p.  552 

9.  In  such  cases  the  effect  of  the  act  is  to 
be  considered,  and  not  the  intention  as 
affecting  the  real  and  personal  repre- 
sentatives.   Ibid. 
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10.  A  testatriz  gave  her  real  and  personal 
eitate  to  three  trustees,  upon  trust,  as 
sooD  as  they,  in  tlieir  discretion,  should 
think  roost  advantageous,  to  sell  and 
convert  into  money  her  real  estate,  and 
pay  her  debts  and  legacies.  She  gave 
the  residue  of  her  evtate  and  effects  to 
her  son  /.  B.  Held,  that  /.  B,  took  the 
residue  of  the  realty  in  the  character  of 
personalty.     Grietbach  ▼.  Fremantle. 

vol.  17,  p.  814 

11.  J.  B,  who  was  one  of  the  trustees,  paid 
the  debts  and  legacies,  except  one  an- 
nuity, and  remained  in  possession  six- 
teen  years  and  died  intestate.  Held 
(having  regard  to  his  acts,  and  notwith- 
standing  he  was  both  co-trustee  and 
owner),  that  the  property  was  re-con- 
verted into  realty  and  passed  to  his  heirs. 

12.  Where  real  estate  is  bequeathed  in  the 
character  of  personalty,  and  it  is  enjoyed 
unconverted  by  the  legatee,  slight  cir« 
cumstances  are  sufficient  to  raise  a  pre- 
suDption  that  he  has  elected  to  retain  it 
as  realty.  In  the  absence  of  any  other 
circumstances,  the  fact  that  a  person  ha«, 
for  a  great  length  of  time,  preserved  the 
property  in  iu  actual  state,  will  be  suffi- 
cient to  induce  the  Court  to  come  to  this 
conclusioji,    DUoH  v.  Gay/ere. 

vol.  17,  p.  433 
1&  J,  B.f  being  entitled  to  an  undivided 
share  in  a  real  estate  impressed  with  the 
character  of  personalty,  retained  posses- 
sion for  between  two  and  three  years,  and 
died  without  having  said  or  done  any- 
thing to  indicate  an  intention  to  recon- 
vert. Held,  that,  at  his  death,  it  was 
personally.    Ibid. 

14.  The  owner  of  an  estate,  after  having 
devised  it  to  an  infant,  agreed,  under 
compulsion,  to  sell  a  portion  of  it  to  a 
railway  company.  The  owner  having 
died  before  the  completion  of  the  pur« 
chase,  without  having  altered  his  will. 
Held,  that  his  executors,  and  not  the 
devisee,  were  entitled  to  the  purchase- 
money.  Re  Manchtsttr  and  Swthport 
Raiiwag.  vol.  19,  p.  ii65 

15.  Two  persons  seised  of  freeholds  agreed 
to  carry  on  business  iu  partnership  upon 
the  premises  for  fourteen  years,  and  that 
if  either  died  during  that  term  the  sur- 
vivor should  purchase  the  freeholds  at  a 
stated  price.  The  fourteen  years  having 
expired,  they,  by  parol  agreement,  con- 
tinued the  partnership  *'on  the  old 
terms."  One  afterwards  died  intestate. 
Held,  that  the  stipulation  as  to  purchase 
was  binding,  and  that  the  freeholds  were 
converted  into  personal  estate,  and  did 
not  pasa  to  the  heir.    Essex  v.  Essex, 

vol.  20,  p.  442 

16.  Subject  to  the  debts,  &c.,  real  estates 
were  devised  to  J.  They  were  all  sold 
in  an  administration  suit,  to  which  the 


devisee  was  a  party.  After  payment  of 
the  debu,  &c.  there  remained  a  sum  in 
Court  at  the  death  of  the  devisee.  Held, 
that  it  was  of  the  character  of  real  estate, 
and  passed  to  her  heir.     Cooke  v.  Demtey, 

voL  22.  p.  19d 

17.  A.  B.  was  entitled  to  two- thirds  of  an 
estate  directed  to  be  converted  into  per-, 
sonalty.  Held,  that  it  had  not  been  re-' 
converted  into  realty  by  acts  of  A,  B, 
done  independently  of  the  person  entitled 
to  the  other  one-third.  Htdloway  v.  Rod" 
cUffe,  vol.  23,  p.  163 

See  Meredith  v.  Fick,     vol.  23,  p.  559 

18.  A  testator  empowered  his  trustees  to 
sell  his  real  estate,  and  directed  it,  *<  for 
the  purpose  of  distribution,"  to  be  con- 
sidered personal  estate.  He  then  gave 
it  and  his  personal  estate  to  certain  per- 
sons, with  an  ultimate  limitation  to  '*  his 
own  right  heirs  and  next  of  kin,  accord- 
ing to  the  respective  natures  and  quali- 
ties thereof."  The  prior  limitations 
having  failed,  held,  that  there  was  no 
absolute  conversion,  but  that  the  heir  at 
law  took  the  produce  of  the  realty.  Ed- 
wards  v.  Tuck,  vol.  23,  p.  268 

19.  Where  a  testator  directs  a  sale  of  his 
real  estate  for  purposes  which  wholly  fail, 
the  heir  takes  it  as  realty ;  but  if  the 
failure  be  only  partial,  he  takes  it  as  per-* 
sonalty.     Bagsier  v.  Fackerell. 

vol.  26,  p.  469 

20.  A  testator  devised  real  estates  to  trus- 
tees, in  trust  to  sell  and  invest,  and  pay 
the  dividends  to  his  wife  for  life,  and  at 
her  death  to  transfer  the  principal  to  a 
charity.  The  gift  to  the  charity  being 
void,  held  that  there  was  a  complete  con- 
version of  the  realty  into  personalty,  and 
that  (subject  to  the  life  estate)  the  heir 
of  the  testator  took  the  produce  in  the 
character  of  personalty,  and  that,  on  the 
heir's  death  intestate,  it  passed  to  his 
legal  personal  representatives,  and  not  to 
his  heir-at-law.     Wilson  v.  Coles. 

vol.  28,  p.  215 

21.  A  testator  devised  his  real  and  personal 
estate  to  trustees,  upon  trust  *'  to  divide 
and  distribute"  it  equally  between  Af 
B.  and  C,  And  he  authorized  his  trus- 
tees to  sell  all  or  any  part  of  his  property, 
as  they  should  think  best,  for  the  pur- 
pose of  dividing  the  same.  Held,  that, 
in  the  absence  of  the  exercise  of  the 
power,  the  will  did  not  convert  the  real 
estate  into  personalty.  Lucas  v.  Brandreth, 
(No.  1.)  vol.  28,  p.  273 

22.  When  an  heir-at-law  seeks  to  have  a 
contract,  entered  into  by  his  ancestor,  car- 
ried into  effect  for  his  benefit,  he  must 
shew  that  there  was  a  binding  contract  at 
the  death  of  the  ancestor;  and  one  which 
could  be  enforced  against  an  unwilling 
purchaser.     Garnett  v.  Acton, 

vol.  28,  p.  838 
28.  A  testator  gave  to  his  childreui  in  sue- 
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cession,  the  option  of  purchasing  his  real 
estate,  and  in  the  meanwhile  the  rents 
were  to  be  divided  equally  between  them. 
Before  an  option  had  been  e;(ercised,  and 
while  some  of  the  children  were  still  in- 
fants, a  corporation  purchased  part  of  the 
property  for  public  improvements  under 
compulsory  parliamentary  powers.  Held, 
that  the  shares  of  children  who  had  died 
infants  remained  real  estate,  until  the 
option  had  been  exercised,  and  that  in 
the  meanwhile,  the  income  of  the  pur- 
chase-money belonged  to  their  heir-at- 
law.  The  City  of  London  Improvement 
Act,  Ex  part*  Hardy.  vol.  80,  p.  206 

24.  Commissioners  having  compulsory 
powers  to  purchase  lands  gave  notice  to 
owner  of  freeholds  of  taking  them,  and 
to  treat.  He,  in  reply,  stated  the  price 
he  was  willing  to  take,  but  he  died  before 
the  acceptance  of  the  offer.  The  pur- 
chase was  afterwards  completed  at  that 
price.  Held,  that  the  real  estate  had 
not  been  converted  into  personalty  at 
the  death  of  the  owner,  and  that  the  pur- 
chase- money  belonged  to  his  heir-at-law. 
Re  Baitertea  Park  Acts.      vol.  32,  p.  591 

25.  Freeholds  in  which  a  lunatic  was  inte- 
rested were  taken  compulsorily  by  a  com- 
pany, and  the  purchase-moneys,  which, 
under  the  act  of  parliament,  were  liable 
to  be  invested  in  land,  was  paid  into 
Court  and  laid  out  in  the  government 
funds.  The  existence  of  the  fund  was 
overlooked,  and  it  went  on  accumulating. 
A.  B.,  who  became  tenant  in  tail  in  pos- 
session,  with  immediate  remainder  to  her 
in  fee,  by  her  will,  devised  her  real  estate 
and  bequeathed  "  all  such  capital  stock 
and  moneys  as  she  should  be  possessed  ot 
or  interested  in  at  her  death  in  the  pub< 
lie,  government  or  parliamentary  funds," 
but  she  expressed  no  further  intention  as 
to  conversion.  Held,  that  the  principal 
fund  passed  as  real  estate  and  the  accu- 
mulations as  personal  estate.  Dixie  v. 
Wright.  vol.  32,  p.  662. 

26.  A  real  estate  was  devised  to  two  trus- 
tees  to  sell  and  divide  the  produce  be- 
tween J.f  B,  and  C.  The  trustees  being 
dead,  A.  entered  into  possession  and  re- 
ceived the  rents  for  three-and-a-half 
years,  accounting  to  B.  and  C  for  their 
shares.  A.  then  died,  and  at  his  death 
the  estate  remained  unsold.  Held,  that 
there  had  been  no  reconversion,  but  that 
the  estate  in  equity,  retained  its  cha- 
racter of  personalty.     Brown  v.  Brown, 

vol.  33,  p.  399 
27>  A  testator  gave  his  real  and  personal 
estate  to  trustees,  in  trust  to  raise  an 
annuity  for  his  widow,  and  invest  the 
surplus,  and  after  her  death,  he  directed 
a  sale  of  his  real  estate,  and  declared 
that  the  produce  '<  should  be  deemed  to 
be  part  of  his  personal  estate,  and  should 
be  subject  to  the  disposition"   of   his 


personal  estate,  which  he  gave  to  bis 
children.  Held,  that  the  realty  was  con- 
verted into  personalty  only  for  the  pur- 
poses of  the  will,  and  that  the  heir  of  the 
testator  was  entitled  to  so  much  of  the 
real  estate  as  had  lapsed  by  the  death  of 
a  child  in  the  testator's  lifetime.  Bed- 
ford V.  Bedford.  vol.  35,  p.  6W 


CONVERSION  OF  ASSETS. 

\_See  Devastavit,  Perishable  Pbo- 
PERTT,  Life  Tenant  and  Remaisdei- 

MAN.] 

1.  A  receiver  had  been  appointed  of  the 
testator's  estate,  part  of  which  was  in 
India,  and  it  having  become  necessaiy  to 
have  it  remitted,  Held,  that  the  proper 
course  was  to  refer  it  to  the  Master,  to 
inquire  what  would  be  the  most  advan- 
tageous course  for  receiving  and  remit- 
ting it  to  England.     Keys  v.  Keys, 

vol.  1,  p.  425 

2.  Part  of  a  testator's 'assets  consisted  of  a 
promissory  note.  The  executor,  though 
requested  by  the  parties  interested  so  to 
do,  neglected  to  get  it  in ;  and  about  two 
years  afterwards  it  was  lost  by  the  insol- 
vency of  the  debtor.  Held,  that  the  exe- 
cutor was  personally  liable.  Caney  v.  Bond, 

vol.  6,  p.  486 

3.  Liability  of  executors  who  were  directed 
to  buy  an  estate  within  twelve  months, 
which,  though  able,  they  neglected  to 
do,  whereby  the  trust  thereof  failed, 
qiutre.     Upjohn  v.  Upjohn.     voL  7,  p.  59 

4.  Executors  directed  to  convert  and  invest 
the  testator's  property,  allowed  it  to  be 
enjoyed  in  specie  by  the  tenant  for  life. 
Three  yeaH  after  her  death  they  ac- 
counted for  the  value,  and  paid  it  into 
Court.  Held,  that  they  ought  to  pay 
interest  from  the  death  of  the  tenant  for 
life  to  the  day  of  such  payment.  Maeken- 
nie  V.  Taylor.  vol.  7,  p*  467 

6.  The  Master  of  the  Rolls  (following 
Dimes  v.  Scott,  4  Rmss.  195  ;  Taylor  v. 
Clark,  1  Hare,  161 ;  and  Sutherland  v. 
Cooke,  1  Colly,  503;  in  opposition  to 
Douglas  V.  Congreve,  1  Keen^  410,  and 
other  cases),  held,  that  a  tenant  for  life 
of  a  residue  was  entitled,  during  the  first 
year,  to  the  dividends  on  so  much  3  per 
cents,  as  would  have  been  produced  by 
the  conversion  of  the  pr(^>erty  at  the  end 
of  that  year.     Morgan  v.  Morgan, 

vol.  14,  p.  72 

6.  Executors  were  ordered  to  sell  canal 
shares  before  the  14th  of  Jv/y,  1883. 
They  did  not  sell  them  until  1836,  and 
a  great  loss  occurred.  Held,  that  they 
were  personally  liable  for  the  loss.  Da- 
venport V.  Stafford.  vol.  14,  p.  319 

7.  Where  executors  have  neglected  to 
realize  assets,  which  are  outstanding  upon 
an  improper  investmc*nt,  there  is  no  fixed 
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Eftlod  at  which  the  lost  ii  to  he  calcu- 
ted.  It  depends  on  the  particular  na- 
ture of  the  property  and  the  eyidence 
affecting  iL    Umghu  ▼•  Empsom, 

▼ol.  22,  p.  181 
8.  Lonea   occurred  hy  the    non-sale  of 
Ojfttai  Palace  shares,  which  were  at  a 
prefflium  at  the  testator's  death,  hut  sub- 
lequently  fell  to  a  discouut.    The  exe- 
cutors were  charged  hy  the  certificate 
with  the  value  at  the  end  of  two  months, 
but  the  Court  varied  the  certificate,  to 
twelve  months.    Ihid. 
&  By  a  marriage  settlement,  a  debt  due 
from  A.  was  assigned  to  A.  and  B^  upon 
trust,  *'with  all  convenient  speed,"  to 
get  iQ  and  invest  in  Consols.     For  two- 
and-a-half  yean  B.  took  no  steps  to  get 
in  the  money,  and  A,  then  became  bank- 
mpt    Held,  that  B.  was  responsible  for 
the  loM.    Grove  v.  Price,     vol.  26,  p.  103 
10.  A  testator  died  in  1834,  having  directed 
bis  executors  and  trustees,  "so  soon  as 
convenient  after  hi%  decease,  to  sell"  his 
freehold  inn.    They  attempted  to  sell  in 
1836,  and  were  offered  900/.,  which  they 
refused.     The  proneny  became  greatly 
depreciated  by  a  railway  opened  in  1843, 
and  it  still  remained  unsold  in   18.59. 
Held,  that  the  trustees  were  liable  for 
the  difference  between   900/.    and   the 
produce  of  a  present  sale.     Fry  v.  Fry. 

vol.  27,  p.  144 
U.  Executors  must  be  allowed,  a  reason- 
able  time  for  breaking  up  a  testator's 
domestic  establishment  and  discharging 
his  servants.  Two  months  held  not  to  be 
an  unreasonable  delay,  having  regard  to 
the  circumstances.  Field  v.  Peeketi, 
(No.  3.)  vol.  29,  p.  576 


CONVEYANCE. 

[Ske  ViHDOR  AND  Purchaser  (Convet- 

ance).] 

1.  The  Plaintiff*  by  one  contract  purchased 
an  estate  and  a  judgment  for  1,000/. 
Held,  that  he  was  entitled  to  apportion 
the  purchase- money  between  the  estate 
and  the  judgment,  and  to  have  separate 
conveyances  of  each.     Clark  v.  May, 

vol.  16,  p.  278 

2.  An  estate  was  sold  in  a  suit  to  raise  a 
charge  which  was  paramount  to  some 
annuities  subs^uently  charged  on  the 
estate.  The  annuitants,  who  were  parties 
to  the  suit,  impeached  the  validity  of  a  re- 
settlement of  the  estate,  intermediate  be- 
tween the  charge  and  the  annuities.  The 
conveyance  to  the  purchaser  proceeded, 
in  some  measure,  on  the  re-settlement. 
Held,  that  the  annuitants  were  necessary 
parties  to  the  conveyance,  and  were  bound 
to  join  in  it,  but  without  prejudice  to  any 
rights  they  might  have  against  the  pur- 
chase-money, in  case  they  should  be  able 

VOt.  XXXVI  ^1. 


to  impeach  the  validity  of  the  re- settle- 
ment.    Sullivan  v.  Sullivan. 

vol.  28,  p.  102 

CO-PLAINTIFFS. 

1.  One  of  two  Co-plaintiffs,  who  had  autho- 
rized the  institution  of  a  suit,  refused  to 
proceed  therein.  The  other  Plaintiff  ob- 
tained, on  motion,  an  order  to  amend  by 
making  him  a  Pefendant,  and  to  pay  the 
costs.     Brown  v.  Sawer,       vol.  3,  p.  598 

2*  Parties  in  the  same  interest  with  the 
Plaintiff,  not  joining  as  Co-plaintiffs,  are 
not  entitled  to  the  costs  of  a  suit,  which 
as  to  their  interests  is  successful.  Eng^ 
land  V.  Doumt.  vol.  6,  p.  279 

3.  Co-plaintifis  must  act  together,  and  can- 
not take  inconsistent  proceedings.  Wed- 
derhwm  v.  Wedderhwm.      vol.  17,  p.  158 

COPY. 
[See  Abstract,  Office  Copt.] 

COPYHOLDS. 

1.  Independently  of  the  4  &  5  Viet.  c.  35, 
s.  85,  this  Court  has  no  jurisdiction  to 
direct  the  partition  of  copyholds,  nor  of 
customary  freeholds.    Jope  v.  Morthead, 

vol.6,  p.  213 
Dillon  V.  Coppin.         vol.  6,  p.  217,  n. 

2.  A.  mortgaged  copyholds  to  fi.  by  a  de- 
posit of  a  copy  of  his  admission.  A, 
died,  and  his  heir  mortgaged  them  to  C, 
by  deposit  of  a  copy  of  his  own  admis- 
sion. C.  afterwards  sold  and  conveyed 
the  estate  to  D.  D.  had  notice'of  ^.'s 
security.  Held,  that  it  was  unnecessary 
to  determine  whether  C  took  with  notice 
of  fi.'s  incumbrance,  as  by  the  deposit 
he  could  take  only  such  interest  as  the 
heir  could  g^ve,  namely,  his  interest  sub- 
ject to  the  equitable  charge  of  the  an- 
cestor ;  and  secondly,  that  the  convey, 
ance  to  D,  was  void  as  against  B,  Tylee 
V.  Webb.  vol.  6,  p.  552 

3.  A  copyhold  was  devised  to  A.  for  life, 
with  power  afterwards  to  the  executors 
to  sell.  A.  was  admitted,  and  after  her 
death  the  executors  sold  to  B.  B.,  be- 
fore admittance,  devised  the  copyholds. 
He  was  afterwards  admitted,  and  died 
without  republishing  his  will.  Held,  that 
(under  the  old  law)  B.  at  the  date  of  his 
will  had  an  equitable  and  devisable  in- 
terest, and  not  an  inchoate  legal  right ; 
and  secondly,  that  the  devise  was  not  re- 
voked by  nis  subsequent  admittance. 
Sectman  v.  Woods.  vol.  24,  p.  372 

4.  By  agreement  between  the  lord  and  the 
copyholders,  waste  lands  of  the  manor 
were  enclosed  and  allotted.  Held,  that 
the  allotments  taken  by  the  copyholders 
were  of  freehold  tenure.   Paifne  v.  Ryder. 

vol.  24,  p.  151 
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5.  The  Tender  of  a  copyhold  estate  enfran- 
ohised  under  "The  Copyhold  Act,  1852." 
ii  not  bound  to  shew  the  lord's  title.  Kerr 
▼.  Pawion,  Tol.  25,  p.  894 

6.  After  the  passing  of  *'The  Copyhold 
Act,  1841,"  and  *<The  Copyhold  Act, 
1852,"  but  before  '*  The  Copyhold  Act, 
1858,"  an  agreement  was  entered  into 
for  the  sale  of  a  copyhold  estate,  together 
with  the  timber  "  and  all  appurtenances 
to  the  same  hereditaments  belonging," 
as  soon  as  the  same  should  become  free- 
hold, under  an  agreement  of  the  vendor 
to  use  his  best  endeavours  to  enfranchise. 
An  enfranchisement  was  eflfected  under 
the  second  act,  reserving  the  minerals  to 
the  lord*  Held,  that  the  contract  had 
reference  to  the  provisions  in  those  acts 
relative  to  minerals,  &c.,  and  that  the 
purchaser  must  complete  notwithstand- 
ing this  reservation.    Ibid* 

7.  A  custom  of  a  copyhold  manor  to  grant 
the  demesne  lands  by  copy  for  lives  is 
destroved  by  the  grant  by  the  owner  in 
fee  of  a  lease  from  year  to  year  as  to 
such  lands,  and  they  will  thereby  become 
severed  from  the  manor,  and  thenceforth 
cease  to  be  part  of  the  demesne.  But 
such  a  grant,  by  a  person  having  a  limited 
interest,  as  by  a  lord  farmer,  has  that 
operation  only  during  the  continuance  of 
his  estate.  The  creation  of  a  tenancy  at 
will  will  not  affect  such  a  severance,  and 
therefore  where  a  lord  Curmer  created  a 
tenancy  from  year  to  year,  without  the 
concurrence  of  his  mortgagee,  it  was  held 
that,  as  against  the  mortgagee,  the  tenant 
held  only  at  will,  and  that  therefore  no 
severance  had  thereby  been  created.  Ex 
parte  Loird  Henley,  Re  The  London  and 
South' IVeetem  Railway  Jet,  1856b 

vol.  29,  p.  811 

8.  A  deed  to  bar  an  equitable  estate  tail 
of  copyholds  must  be  entered  on  the 
court  rolls  of  the  manor  within  six 
months  after  the  execution  thereof,  or 
otherwise  it  will  have  no  operation  under 
the  3  &  4  Will.  4,  c.  74.  Honywood  v. 
Foeitr,    (No.  1.)  vol.  30,  p.  1 

9.  QkmI  contingent  remainders  of  copy- 
hold  hereditaments  held  protected  from 
destruction  by  the  estate  of  the  lord. 
PiekersgiU  v.  Orey.  vol.  80,  p.  852 

10.  Whether  two  fines  were  payable  to  the 
lord  on  the  admission  of  the  new  trustee 
quare,  but  umbU  not  Paterton  v.  Pa- 
teraon.  vol.  85,  p.  508 


COPYRIGHT. 

[See  Copyright  of  Deptgn.] 

1.  A  work  consisting  partly  of  compilations 

and  selections  from  former  works  and 

partly  of  original  compositions  may  be 

the  suUect  of  copyright. 

The  Defendant  havmg  published  a  book 


consisting  of  matter  pirated  from  the 
Plaintiffs'  work,  intermixed  with  original 
matter,  the  Court,  without  waitiog  till 
the  whole  of  the  pirated  parts  coald  be 
ascertained,  enjoined  the  Defendant  from 
publishing  liis  book  containing  any  ar- 
ticles pirated  from  the  Plaintiffs'  work. 
Lewie  v.  FuUarton.  voL  2,  p.  ti 

2.  The  Defendant  was  one  of  the  proprie- 
tors and  the  editor  of  a  weekly  penodi- 
cal,  called  Houeehold  Worde,  Held,  on  a 
dissolution  of  the  partnership,  that  be 
was  not  justified  in  advertising  that  the 
publication  would  be  discontinued;  for 
that  the  right  to  ese  the  name  most  be 
sold  for  the  benefit  of  all  the  partnen,  it 
being  part  of  the  partnership  assets. 
But  held,  that  he  might  advertise  the 
discontinuance  of  the  publicatioa  as  re- 
garded himself.    Bradiary  v.  Dickens, 

VoL  27,  p.  58 


COPYRIGHT.OF  DESIGN. 

1.  Distinction  between  the  two  acts  relat- 
ing to  the  copyright  of  design  (5  &  6 
net.  c  100,  and  the  6  8e  7  VieL  c.  75). 
The  first- applies  to  new  designs  for  the 
ornamentation  of  articles,  the  second  to' 
new  designs  of  articles  of  utility.  Wind- 
over  V.  SnUth,  vol.  32,  p.  200 

2.  A  design  of  a  carriage  was  registered 
under  the  6  &  7  Fict  'e.  75.  The  in- 
ventor claimed  four  things  as  new,  and 
as  conducive  to  the  "  utility"  of  the  de- 
sign. There  was  no  novelty  as  to  three 
of  them,  and  they  did  not  contribute  to 
the  *'  utility."  The  fourth  tended  to  its 
utility,  but  was  the  mere  extension  of  a 
well-known  principle.  Held,  that  the 
claim  to  monopoly  could  not  be  sup- 
ported under  the  above  act,  and  that  the 
design  was  not  protected  under  the  for- 
mer act  (5  &  6  net,  c.  100),  as  an  oms- 
mental  design,  it  not  having  been  regii* 
tered  under  that  act.    Ibid, 


CORPORATION. 

U  The  new  corporations  succeed  to  the 
debts  and  duties  of  the  old  corporstions, 
whose  place  they  now  occupy,  as  well  ss 
to  their  estates,  property,  and  rights, 
and  when  the  new  corporation  was  made 
party  to  a  suit  in  respect  of  a  breach  of 
truat  committed  by  their  predecessors,  it 
was  held  that  they  were  not  entitled  to 
costs.    Mtomey-Generai  v.  Kerr, 

vol.  2,  p.  420 

2.  Generally,  a  charitable  gift  must  be  sc- 
cepted  according  to  the  declared  inten- 
tion of  the  giver ;  but  a  corporation  not 
being  bound  td  accept  an  acceision  to 
its  foundation,  may  consent  to  receive  it 
with  qualifications,  which  may  be  col- 
lected either  firom  documenti,  or  eon- 
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lUnt  nnge  adopted  at  the  time  and 
penevered  in  downwards.  The  At^ 
Unejf-Gtmnl  ▼.  The  Drmpen'  CompoMy. 

Tol.  6,  p.  882 
S.  Liabilicj  of  the  new  municipid  corpo- 
ndont  and  the  ratepayers  of  their 
boroughs  for  the  breaches  of  trust  of 
th«  old  corporations,  and  the  eosts  of 
obtiining  redress.  Tht  Attorney-General 
V.  The  Corpoeaium  qf  Leicester. 

vol.  9,  p.  £46 
i.  The  horougfa  fund  created  ander  the 
Monicapal  Corporation  Act  (5  &  6  WilL 
4,  c.  76)  is  a  trust  fund,  and  this  Court 
has  authority  and  jurisdiction  to  compel 
the  parties  who  receive  and  apply  the- 
fund  to  account  for  the  sums  they  re- 
ceive, aod  the  appKcation  of  them.  The 
Attermey-Generml  v.  2%e  Corporation  of 
LkkfieUL  vol  II,  p.  120 

5.  Difficulties  in  dealin^p  with  the  assur- 
ances of  a  (fuoMi  corporate  liody  liable 
to  fluctuations  as  to  its  members.  The 
Mmteheeter,  Sh^ffkl^,  4v.  RaUway  Com* 
fony  V.  The   Workeop  Board  of  Health. 

vol.  23,  p.  198 

6.  friend  facie  a  municipal  corporation  has 
fall  power  to  dispose  of  all  its  property, 
tike  s  private  individual,  and  it  lies  on 
the  penon  alleging  the  contrary  to  esta- 
blish a  trust.  Eeem  v.  The  Corporation  rf 
Avom,  vol.  29,  p.  144 

7.  The  Municipal  Corporation  Act  (5  &  6 
Witt.  4,  &  76)  enables  the  town  council 
of  boroughs  mentioned  in  the  schedule 
to  call  in  question  any  collusive  aliena- 
tion of  the  corporate  property  prior  to 
the  ith  /«««,  18S5.  The  subsequent  act 
(1  Viet.  c.  78,  s.  49)  enables  the  Crown 
to  grant  charters  to  other  towns,  extend- 
ing to  them  **  all  the  powers  and  provi- 
nons"  of  the  Municipal  Corporation 
Act.  The  Crown  having  granted  such 
a  charter  in  1861.  Heidt  that  all  the 
clauses  of  the  first  act  were  applicable, 
and  that  the  right  of  questioning  collu- 
sive alienation  could  be  carried  back  to 
the  date  of  the  charter,  but  not  further. 
Altomey^General  v.  C^oration  of  Avon 
•iherwiMe  Aberavon.  vol.  83,  p.  67 


CORPUS  AND  INCOME. 
iSee  Incomb,  Tenant  for  Lifb  and  Re- 

MAmOEEIfAN.] 


COST  BOOK. 

1  In  the  absence  of  express  stipulation, 
the  shares  of  a  co-adventurer  in  a  min- 
ing coQcem,  conducted  on  the  cost- book 
system,  cannot  be  forfeited  for  nonpay- 
ment of  the  calls.    iEfort  v.  Clarke. 

vol.  19,  p.  849 

3*  The  lease  of  a  mine  was  taken  by  three 
persons,  who  agreed  to  work  it  on  the 


cost-book  system.  The  Plaintiff,  one  of 
them,  made  default  in  paying  hia  calls, 
and  thereupon  the  others  purported  to 
forfeit  his  shares,  and  they  aissolved  the 
partnership,  and  the  mining  operations 
were  thenceforward  prosecuted  without 
any  contribution  or  assistance  from  the 
Plaintiff.  About  a  year  after,  there 
being  rumours  of  success,  the  Plaibtiff 
claimed  to  be  a  partner,  and  three-and.a- 
quarter  years  after  the  exclusion  he  filed 
a  bill  to  obtain  a  share  of  the  property. 
The  forfeiture  being  held  ineffectual,  but 
the  dissolution  valid,  the  Master  of  the 
Rolls  was  of  opinion,  that,  having  re- 
gard to  the  speculstive  nature  of  mining 
operations,  the  Plaintiff  was  not  entitled 
to  a  share  of  the  profits  as  a  continuing 
partner,  but  only  to  hia  share  of  the 
assets  at  the  dissolution,  and  to  the 
profits  subsequently  attributable  to  its 
employment  in  the  concern.  The  Lords 
Justices  took  a  different  view  of  the 
Plaintiff's  rights.    Hart  v.  Clarke. 

vol.  19,  p.  349 

3.  Observations  as  to  partnerships  con- 
ducted on  the  cost-book  principle.  In 
re  The  Bodmin  UnUed  Mines  CompoMy. 

vol.  28,  p.  870 

4w  The  Court  does  not,  without  evideivce, 
take  judicial  cognizance  of  the  meaning 
of  the  term  *' cost-book  principle." 
Ibid. 

6.  In  a  company  conducted  on  the  "  cost- 
book  principle,"  shareholders  in  arrear 
were,  by  a  general  meeting,  allowed  to 
surrender  their  shares  without  discharg- 
ing such  arrears.  The  Court,  from  the 
practice  of  the  company  in  other  cases, 
inferred  that  this  was  authorizedt  and 
held,  that  the  shares  having  been  legally 
surrendered,  the  surrenderors  were  not 
contributories.    Ibid* 


COSTS. 

[See  Chambers,  Charity  (Costs),  Costs 
OP 'Administration,  Costs  op  vexa- 

TIOUS       pROCBEDINtiS,         DISCLAIMER, 

Heir  at  Law,  Issue  at  Law.  Lands 
Clauses    Act    (Costs),    Mortqaoor 

AND    MoRTOAGEE  (CoSTS),  PARTITION 

Suit  (Costs),  Partnership  Suit 
(Costs),  Petition  (Costs),  Rehear- 
iNo,  Scale  op  Costs,  Security  for 
Costs,  Severing  in  Defence,  Solici- 
tors'  Costs,  Special  Case  (Costs), 
Specific  Performance  (Costs),  Tax- 
ation, Trustees  (Costs),  Trustee 
Relief  Act  (Costs),  Vendor  and 
Purchaser  (Costs),  Winding-up, 
Witness.] 

1.  A  suit  was  instituted  for  administration 
and  to  charge  the  executor  with  interest. 
The  decree  directed  taxation  of  the  costs 
of  so  much  of  the  suit  as  sought  to 
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charge  interest.  Held,  that  this  com- 
prised also  an  apporiUmwuni  of  the  ^- 
neral  costs  of  the  suit.  HeiMngUm  ▼. 
Grant.  vol  1,  p.  228 

2.  Defendants  admitted  by  their  answer, 
that  all  persons  interested  were  parties  to 
the  suit,  and  at  the  hearing  objected  for 
want  of  parties,  and  the  objection  pre- 
vailed. Held,  that  having  misled  the 
Plaintiff,  they  ought  to  pay  him  the  costs 
of  the  day.    Price  v.  Bmrimgton. 

vol.  2,  p.  285 

3.  Where  a  notice  of  motion  embraces  two 
objects,  and  the  principal  one  foils,  the 
part^  moving  must  pay  the  costs  of  the 
motion.     Stureh  v.  Young»  vol.  5,  p.  557 

4.  In  a  suit  to  obtain  the  decision  of  the 
Court  on  a  very  doubtful  will,  the  Plain- 
tiff turned  out  to  have  no  interesL  The 
Court,  upon  making  a  declaration  of  the 
riehts,  ordered  the  costs  of  all  parties  out 
otthe  fund.    Thomaion  v.  Motu. 

vol.  5,  p.  77 
6.  A  vendor  filed  a  bill  for  specific  perform- 
ance, alleging  that  the  Defendant  had 
accepted  the  title;  the  Defendant  re- 
sisted it  on  the  ground  that  the  bank- 
ruptcy under  which  the  Plaintiff  claimed 
was  invalid.  Neither  allegation  turned 
out  correct,  and  though  a  good  title  was 
first  shewn  in  the  Master's  office,  the 
decree  was  made  without  costs.  Sufe- 
boiham  v.  Barrington.  vol.  5,  p.  261 

6.  A  sole  Plaintiff,  whose  interest  failed 
pending  a  reference  to  take  the  accounts, 
was  restrained  from  proceeding  further  in 
the  suit,  and  had  no  costs  of  suit.  Ibid. 
7*  An  application  was  made,  after  answer, 
for  an  injunction  to  stay  proceedings  at 
law,  and  was  refused.  The  Plaintiff  was 
ordered  to  pay  the  costs.  Barwell  v.  Bar' 
welL  vol.  5,  p.  37 S 

8.  A  purchaser  under  a  decree,  to  whom  a 
good  title  could  not  be  made,  discharged 
nrom  hb  purchase,  with  his  costs,  charges, 
and  expenses,  including  the  costs  of  his 
petition  to  be  discharged.  Calvert  v.  God- 
frep.  vol.  6,  p.  07 

9.  A  demurrer  for  want  of  equity  and  want 
of  parties,  succeeded  onl^  on  the  latter 
ground.  No  costs  were  given.  Allan  v. 
Houlden.  vol.  6,  p.  148 

(See  Benton  v.  Ha^fUld.  vol.  5,  p.  546) 

10.  A  bill  for  the  delivery  up  of  securities 
on  which  the  Defendant  had  commenced 
proceedings  at  law,  was  taken  pro  eon- 
jeM$o.  Held,  that  the  Plaintiff  was  en- 
titled to  the  costs  at  law,  though  the  bill 
did  not  specifically  pray  for  them.  Stan- 
ley V.  Bond.  vol.  6,  p.  423 

11.  The  Plaintiffs  stating  themselves  and 
some  of  the  Defendants  to  be  next-of- 
kin,  filed  a  bill  for  the  administration  of 
a  testator's  estate.  Their  claim  was  dis- 
placed upon  inquiries  directed  b^  the 
Court,  and  other  persons,  not  parties  to 
the  cause,  established  their  right,  and 


became  entitled  to  a  large  residue.  The 
case  beinff  one  of  great  difficulty  ind 
doubt,  and  an  investigation  being  abso- 
lutely necessary  for  the  administration  of 
the  estate,  the  Plaintifi  and  Defendants 
were  allowed  their  costs  out  of  the  Amd. 
Johnston  v.  Todd.  vol  8,  p.  4S9 

{See  fVedgwoodT.  Adams.  voL8,p.l03 
Merlin  v.  Blagram.  vol  25,  p.  125) 

12.  An  order  for  rehearing  was  discharged 
with  costs,  but  in  the  meantime  the  caoie 
had  been  set  down  and  briefr  delivered. 
Held,  diat  the  costs  thereof  could  not  be 
included  in  the  order,  and  could  only  be 
given  on  a  rehearing  or  upon  special  ap- 
plication.   Davenport  v.  Ste^ord. 

vol  9,  p.  106 

13.  A  petition  to  review  a  taxation  wu 
successful,  but  the  petitioner,  not  having 
taken  proper  steps  to  satisfy  the  Taxing 
Master,  when  the  matter  was  in  his  office 
was  ordered  to  pay  the  costs.  Stnrge  v. 
Dimsdaie.  voL  9,  p.  170 

14.  According  to  the  modem  practice,  the 
Court,  though  it  retains  a  discretion,  ge- 
nerally acts  on  the  rule,  that,  prima  fadt, 
the  unsuccessful  party  is  to  be  charged 
with  the  costs  of  the  suit,  and,  in  the 
present  case,  it  gave  costs  against  an 
unsuccessful  Plaintiff,  though  the  case 
was  one  of  great  difficulty  arising  out  of 
a  will  and  dependent  on  foreign  law. 
Earl  Nelson  v.  Lord  Bridport. 

vol  10,  p.  305 

15.  Where,  under  the  circumstances  of  the 
case,  an  unsuccessful  Plaintiff  is  to  be 
charged  with  the  costs  of  suit,  the  result 
is  not  altered  by  the  addition^  &ct,  that 
the  institution  of  the  suit  was  recom- 
mended by  the  Master.    Ibid. 

16.  A  solicitor  acted  for  both  parties  in  the 
matter  of  a  voluntary  settlement,  which 
was  set  aside  for  undue  influence.  He 
was  made  a  Defendant  to  the  suit  for 
that  purpose;  The  Court,  though  ex- 
onerating him  from  culpability  in  the 
matter,  made  him  bear  his  own  costs, 

.  because  he  had  not  acted  with  proper 
prudence  in  the  matter.  Harvejf  v.  Hbmf. 

vol.  8,  p.  439 
(See  E*  parte  Colton.     toI.  9,  p.  107) 

17.  On  a  fair  question  upon  which  there 
has  been  no  decision,  the  parties,  in  point 
of  costs,  are  entitled  to  indulgence. 
Waits  V.  Penny.  vol.  1 1,  p.  435 

18.  Cosu  of  a  motion  may  be  given,  dough 
not  asked  for,  by  the  notice  of  motion. 
Clark  V.  Jaques.  vol.  1 1,  p.  623 

{See  Merlin  Y.Blagrave.  voL25,p.l25) 

19.  A  petition  was  presented  to  wind  up  an 
incorporated  railway  company,  but  before 
it  had  been  heard,  an  act  passed,  exempt- 
ing such  companies.  No  costs  were  given 
on  dismissing  the  petition.  In  re  Tke 
Direct  London  and  Portsnumth  Railway 
Company,  vol.  12,  p.  269 

20.  Parties  compromised  the  subject-mat- 
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ter  of  the  rait,  without  proTiding  for  the 
eotti*  Beld,  that  the  caaae  could  not  be 
iftenrards  heard,  for  the  purpose  of  de- 
termtniiig  the  costs  alone,  and  it  was 
ttmck  out  of  the  paper.  fVhallgy  ▼.  Lord 
Si^kU.  Tol.  12,  p.  402 

(See  SiweB  ▼.  Jbrakam.    vol.  8,  p.  598) 

21.  Bj  an  interlocutory  order,  the  Defend- 
ant wu  ordered  to  pay  the  Plaintiff  cer- 
tain costs.  The  Defendant  kept  out  of 
the  way,  and  the  Plaintiff,  being  unable 
to  obtain  payment,  presented  a  petition 
for  payaient  thereof  out  of  rents  in  Court. 
It  was  a  question  in  the  cause,  whether 
tbey  belonged  to  the  Plaintiff  or  Defend- 
ant. Tbe  Court  held,  that  it  could  make 
no  Bttch  order.    Hargram  ▼.  Hargravt. 

vol  18,  p.  102 

22.  Refusal  to  refer  to  arbitration  in  pur- 
loance  of  an  agreement  ia  not  of  itaelf  a 
sufficient  reason  for  refusing  costs  to  a 
sooceisful  party.    Lees  ▼.  LqforeMi, 

vol.  14,  p.  250 

23.  Of  tbe  two  objects  of  a  bill,  one  suc- 
ceeded and  the  other  failed.  Tbe  cosU 
not  being  easily  separated,  a  decree  was 
made  without  costs  on  either  side.  /2ocA- 
daie  Canal  Company  v.  King, 

▼oL  16,  p.  630 

24.  On  reforming  a  lease  no  costs  were 
giyen  to  the  Plaintiff,  lessor,  because  the 

•  tint  had  been  occasioned  by  his  error  in 
not  having  the  lease  properly  prepared. 
Uwray  V.  Parker,  vol.  19,  p.  305 

25.  The  Plaintiffs  were  ordered  to  pay  to 
the  Defendant  so  much  of  the  costs  '*  as 
bad  been  occasioned"  by  one  object  of 
the  suit,  and  a  decree  was  made  with 
cofts  as  to  the  other  objects.  The  Taxing 
Master  considered  the  suit  to  be  for  two 
objects,  and  allowed  the  Plaintiff  one- 
half  only  of  the  general  costs  common  to 
both.  Held,  that  he  was  right  Hardy  v» 
Hull  vol.  17.  p.  S65 

26.  Pending  a  foreclosure  suit,  the  mort- 
gagee was  fully  paid.  He,  however, 
made  further  claims  and  brought  tbe 
cause  to  a  hearing.  His  claims  appear- 
ing unfounded,  he  was  ordered  to  pay  all 
the  subsequent  costs.    Gregg  v.  Slater, 

vol.22,  p.  314 

27.  In  a  hill  for  an  aeeaunij  the  costs  were 
given  to  the  Plaintiff,  although  a  balance 
of  2,000/.  was  found  due  from  him  to  the 
Defendant,  the  Plaintiff  having  aucceeded 
in  the  substantial  matters  of  litigation. 
May  V.  Biggenden.  vol  24,  p.  207 

2&  The  costs  of  Defendants  dismissed 
pending  the  suit,  on  their  being  ascer- 
tained to  be  purchasers  for  value  without 
nodee,  were  wdered,  at  the  hearing,  to 
be  psad  by  the  principal  Defendants. 
H«f  Act  V.  Howard,  vol.  25,  p.  575 

29.  Where  a  bill  to  set  aaide  a  purchase  by 
a  solicitor  from  his  client  is  dismissed  on 
the  ground  of  lapse  of  time,  the  Court 
gives  the  solicitor  no  costs,  unless  he 


proves  the  fairness  of  the  transaction. 
The  Marqtdt  qf  Clanriearde  v.  Hemniag, 

voL  80,  p.  175 

80.  Where  coats  are  ordered  to  be  paid  out 
of  a  particular  fund,  that  doea  not  deter- 
mine that  that  fund  is  ultimately  to  bear 
tbem.     Skeppard  v.  Sheppard, 

vol.  88,  p.  129 

81.  The  heur-at-law  of  a  vendor  who  re- 
fused to  convey  to  tbe  purchaser  an  estate 
sold  by  bis  ancestor,  waa  ordered  to  pay 
the  costs  of  a  suit  to  compel  him.  Hod" 
del  V.  Pugk.  vol.  Zli,  p.  489 

82.  A  Plaintiff  who  was  only  entitled  to  an 
injunction  and  costs,  insisted  alao  on  an 
account  The  Defendant  offered  to  sub- 
mit to  tbe  injunction  without  costs.  Tbe 
Plaintiff  having  brought  his  cause  to  a 
bearing,  the  Court  held  both  parties  in 
the  wrong,  and  gave  no  coats  to  either 
side.     Meet  v.  Coueion,      vol.  88,  p.  578 

ZZ,  The  expression  "  costs  following  the 
event"  refers  to  an  event  produced  by 
the  decision  of  the  Court,  and  not  to  one 
arising  from  a  compromise  between  the 
parties.    Straker  v.  Ewmg. 

voL  84,  p.  147 


COSTS  OF  ADMINISTRATION. 

[See    MoRTOAOOR    and    Mortoaobb 
(Costs),  Order  of  Assets.] 

1.  In  a  creditor's  suit,  the  aasets  being  suffi- 
cient to  pay  the  debts,  but  being  insuffi- 
cient to  pay  the  debts  and  the  costs  of 
suit  taxed  as  between  party  and  party : 
the  Court  ordered  the  Plaintiff's  extra 
costs,  aa  between  aolicitor  and  client,  to 
be  paid  out  of  tbe  fund.  SuUon  v.  Doggeii, 

vol.  8,  p.  9 
(See  Crott  v.  Kenning  ton.  vol.  1 1,  p.  89) 

2.  Pending  a  litigation  in  the  Ecclesiastical 
Court  as  to  the  validity  of  a  wiU,  a  cre- 
ditor filed  a  bill  for  a  receiver,  &c.  Tbe 
alleged  will  being  held  invalid,  an  ad- 
ministrator was  appointed;  whereupon 
another  creditor  filed  a  cross  suit  and 
rapidly  obtained  a  decree.  Tbe  Plaintiff 
in  the  first  suit  waa  declared  entitled  to 
his  costs  out  of  the  estate.  Prowd  v. 
Baker,  voL  4,  p.  76 

8.  The  costs  of  a  suit  for  administration, 
held,  there  being  no  other  assets,  to  be 
payable  out  of  the  specific  legacies  pari 
passu,    Bristow  v.  Bristow, 

vol.  5,  p.  289 
4  Costs  of  an  administradon  suit  directed 
to  be  paid  rateably  out  of  the  real  and 
personal  estate.  Bnnnett  v.  Poster. 

vol.  7,  p.  540 

(Johnston  v.  Todd.  voL  8,  p.  489 

Hopkinson  v.  EUis.        voL  10,  p.  169) 

5.  A  party  was  unable  to  obtain  payment 

of  his  leffacy  and  his  portion  of  the  re- 
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sidue  without  suit.  The  case  being 
clear,  and  the  remaining  portion  of  the 
residue  having  been  paid  by  the  exe- 
cutor, Defendant  was  charged  with  cosf  s. 
Curtis  V.  R4>binson,  vol.  8,  p.  24f2 

6.  An  estate  was  represented  to  a  legatee 
by  the  personal  representatives  as  barely 
sufficient  to  pay  the  debts,  but  the  ac- 
counts were  not  shewn.  A  bill  was  filed, 
and  afterwards  an  offer  was  made  to  pro- 
duce the  accounts,  which  was  declined* 
Ultimately,  a  small  surplus  was  ascer- 
tained to  exist,  and  to  be  due  from  the 
representatives,  but  which  was  totally 
insufficient  to  pay  the  legacies,  which 
were  of  a  very  considerable  amount 
The  Court  disapproved  of  the  litigation, 
and  gave  the  Plaintiff'  no  cosU;  but 
directed  the  representatives  to  retain 
their  balance  in  discharge  of  their  costs. 
OttUy  V.  GUby.  vol.  8,  p.  602 

7.  The  represenutive  of  a  defaulting  exe- 
cutor, fairly  accounting,  is  entitled  to 
deduct  his  costs  of  suit  out  of  the  assets, 
though  they  may  be  insufficient  to  repair 
the  breach  of  trust,  Haldtnby  v.  ^Z- 
forth.  vol.  9,  p.  195 

8.  An  executor  was  allowed,  under  the  cir- 
cumstances, the  costs  of  a  cross  cause  for 
administration  of  the  estate  instituted  by 
him  against  his  eetlui  que  trust.  Nelson 
y.  Dunemnbe.    Duncombe  v.  Netson. 

vol.9,  p.  211 

9.  Where  the  fund  is  deficient,  the  execu- 
tors* costs  of  an  administration  suit  are 
paid  thereout  in  priority  of  those  of  the 
other  parties.     Tanner  v.  Dancey, 

vol.  9,  p.  S39 

10.  In  a  creditors'  suit,  a  defaulting  admi- 
nistrator and  his  assignees  appointed  pen* 
dente  Ute^  held  not  entitled  to  any  costs. 
Carr  v.  Henderson,  vol.  11,  p.  415 

11.  In  a  simple  administration  suit,  the 
costs  of  all  necessary  parties  are  payable 
out  of  the  estate.  But  where  some  of  the 
residuary  legatees  have  assigned  or  in- 
cumbered their  share,  they  and  their  as- 
signees are  entitled  to  one  set  of  costs 
only,  namely,  the  cosU  of  the  assignors : 
and  as  between  the  assignors  and  assig- 
nees, the  assignees  are  entitled  to  receive 
such  costs  in  discharge  of  their  own  costs 
of  suit,  and  to  have  the  deficiency  (if  any) 
out  of  the  share  of  their  assignors.  Greedy 
V.  Lavender.  vol.  11,  p.  417 

12.  Real  estates  were  devised  in  trust  to 
raise  a  legacy  for  a  class  of  next-of-kin. 
The  legacy  was  raised  and  carried  to  a 
separate  account  in  the  suit,  and  after- 
wards costs  were  incurred  in  ascertaining 
the  class  in  the  Master's  office.  Upon 
petition  of  the  legatees,  such  costs  were 
held  to  be  a  charge  on  the  estate,  and 
were  ordered  to  be  raised.  Dugdale  v. 
Dugdale.  voL  12,  p.  247 

13..  The  mere  fact  that  an  executor  oeg* 
lected  to  render  accounts  when  asked,  is 


not  of  itself  sufficient  to  make  him  liable 
to  the  costs  of  a  suit  for  administering  the 

esute.     White  v.  Jackson. 

yoL15,p.  191 

(See  Loss  v.  CarUr.        vol.  1,  i>.  426) 

14.  Costs  of  an  administration  suit  given  to 
an  executor  though  charged  with  the  con- 
sequences of  an  improper  investment. 
Knott  V.  Cottee.  vol.  16,  p.  77 

15.  There  being  no  residuary  gift,  the  next- 
of-kin  filed  a  bill  for  administration.  The 
debts  exhausted  the  residue,  but  there 
remained  assets  specifically  bequeathed. 
Held,  that  the  Plaintiff'  must  bear  his 
own  costs,  but  that  the  executor  was  en- 
titled to  his  costs  out  of  the  specific  le- 
gacies.    Newbegiti  t.  Belt, 

^  vol.  23,  p.  886 

16.  An  administrator  settled  with  three  out 
of  four  next-of-kin,  and  the  fourth  having 
instituted  a  suit  for  administration:  Held, 
that  his  share  only  waa  Uable  to  one- 
fourth  of  the  costs.     Holgate  v.  Hmoorth. 

vol.  17.  p.  259 

17.  As  to  what  expenses  relating  to  real 
estate  are  properly  payable  out  of  a  fund 
set  apart  to  pay,  amongst  other  things, 
the  •*  expenses  of  executing  the  trusts  of 
the  will."  Lord  Brougham  v.  Lord  W, 
Poulett,  vol.  18,  p.  119 

18.  Executors  and  trustees  having  appro- 
priated a  legacy,  and  divided  the  residu;. 
Held,  that  the  costs  of  a  suit  to  secure 
the  particular  legacy  must  be  paid  there- 
out Governesses*  Benevolent  InstUutios 
V.  Rusbridger.  vol.  18,  p.  467 

19.  A  stock  legacy,  bequeathed  to  several 
in  succession,  was  appropriated  by  the 
executors,  and  the  residue  paid  over.  Id 
a  suit  between  the  remainderman  and  the 
executors  alone,  the  legacy  was  trans- 
ferred into  Court,  and  the  costs  of  suit 
were  paid  thereout.  The  tenant  for  life 
afterwards  filed  a  claim  to  have  the 
amount  of  costs  recouped  oat  of  the 
"residue.  It  was  dismissed  with  costs. 
Richardson  v.  Rusbridger,     vol.  20,  p.  136 

19a.  Where  there  is  a  deficiency  of  the 
assets,  the  costs  of  creditors  of  nroving 
their  debta  are  not  payable  in  the  first 
instance,  but  are  added  to  the  debts  and 
apportioned  with  them.  Morshead  v. 
Reynolds,  vol.  21,  p.  638 

20.  Trust  moneys  were  lent  on  mortgage  to 
the  tenant  for  life.  On  bis  death  a  salt 
was  instituted  mainly  for  the  administra- 
tion of  his  estate  and  also  the  realizatioo 
of  the  mortgage,  and  involving  the  exe- 
cution of  the  trusts  of  the  settlement. 
Held,  that  the  costs  ought  to  be  paid  as 
of  an  administration  suit  out  of  the  as- 
sets ;  but  that  the  costs,  so  far  as  tbey 
had  been  increased  by  its  being  a  suit  for 
the  execution  of  the  trusts  of  the  settle- 
ment, must  be  borne  by  the  settlement 
fund.    Irby  v.  Irby,  vol.  24,  p.  5^ 

21.  A  bill  was  filed  for  the  administntion 
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of  the  real  and  peraooal  esute.  A  part 
of  the  rca]  estate  was  specifically  deWsed, 
and  gave  rise  to  queations  of  conatruc- 
tioo  i  other  part  waa  deviaed  to  charitiea, 
which  deviae  waa  void  uDder  the  Statute  of 
Mortmain.  The  residuary  real  estate  de- 
scended on  the  heir,  and  the  residuary  per- . 
sonal  eaute  was  undiaposed  of,  and  went 
to  the  next-of-kin.  Held,  that  the  costs 
of  suit  attribuUhle  to  the  administration 
of  the  trust  of  the  real  estate  were  payable 
out  of  the  descended  estates,  and  that 
those  relating  to  the  execution  of  the 
trusts  of  the  personal  estate  out  of  thf 
residuary  personal  estate.  Somders  ▼. 
MiUer.  vol.  25,  p.  154 

22.  The  usual  accounts  of  personal  estate 
not  specifically  bequeathed  had  been  di- 
rected ID  an  adniinistration  auit.  Ulti- 
mstely,  the  costa  of  all  parties,  as  between 
solicitor  and  client,  were  paid  out  of  a 
specific  legacy  in  the  absence  of  the 
specific  legatee.  In  a  subsequent  suit 
instituted  by  the  specific  legatee  for  her 
legacy,  liberty  was  given  to  her  to  sur- 
charge and  £ilsify  the  accounts,  and  the 
Plaintiff's  costa  were  directad  to  be 
allowed  aa  between  party  and  parry. 
Walr^md  v.  Wolromd,  vol,  29,  p.  586 

^  A  bill  waa  filed  by  an  administrator 
against  the  aolicitor  of  the  intestate,  who 
claimed  a  mortgage  on  hia  estate,  and 
againat  others,  for  administration  and  to 
ascertain  the  mortgage.  The  solicitor 
claimed  1,492/.,  but  his  mortgage  debt 
waa  aacertained  to  be  924iL  only.  The 
asseta  consisted  nearly  wholly  of  the 
produce  of  the  mortgaged  estate.  Held, 
that  the  coate  of  the  suit  were  first  pay- 
able out  of  that  fundt    WluU  v.  Gmdgeon. 

vol.  30,  p.  545 

24.  An  executor,  C,  p.,  died  indebted  to 
the  estate  of  hia  testator  A.  B.,  and  a 
suit  waa  afterwards  instituted  by  the  ad- 
miniatrator  dc  himu  aea  of  A,  B.  against 
the  representatives  of  C.  D.  to  administer 
his  estate  and  to  aacertain  and  recover  the 
amount  due  to  the  estate  of  A.  B,  Held, 
that  the  coeta  must  fall  on  the  estate  of 
C.  /).   Hymti  V.  ffyaiL       vol.  SO,  p.  680 

2&  An  estate  waa  devised  for  sale  and  a 
portion  undiaposed  of  descended  on  the 
heir.  Held,  that  the  costa  of  a  suit  to 
sdminister  the  real  eatate  fell  on  the  de- 
viseea  and  hc3r  pari  pastu.  MaddUon  v. 
Pyf.  yoL  32,  p.  658 

2&  In  a  bill  by  a  legatee  for  the  aumioi- 
stration  of  an  eatate,  it  waa  prpbable  that 
the  asseta  would  not  even  be  suflBcient 
to  pay  the  ceata.  Held,  that  the  coato  were 
payable  in  the  following  order:  first, 
the  costs  of  the  legal  personal  repre- 
sentative as  between  solicitor  and  client ; 
■econdhr,  the  costa  and  expenses  of  the 
Plaintiff  in  filing  and  getting  in  the 
estate,  and  the  coate  of  the  heir  in  exe- 
cuting deeda ;  and  thirdly,  the  other  cof  ts 


of  all  parties  as  between  party  and  party 
pari  pastu,     WetenhaU  v.  DeiiatA. 

vol.  33,  p.  285 
27*  An  action  by  a  creditor,  whose  debt 
was  disputed,  being  stayed  after  a  decree 
for  the  administration  of  the  intestate's 
estate.  Held,  that  the  creditor  waa  not 
entitled  to  his  coSta  of  the  action  nor  of 
the  motion  to  stay  it  until  he  had  first 
established  his  debt  in  chambera.  A'tn^ 
y.  King,  vol.  34,  p.  10 

28.  The  costa  of  a  special  case,  to  obtain 
the  opinion  of  the  Court  on  the  true  con- 
struction of  a  will,  held  not  to  be  *'  testa- 
mentary expenaea."  OUbertson  v.  Gil- 
berlsoiu  vol.  34,  p.  854 

29.  An  executor  may  be  deprived  of  hia 
costa  of  suit  upon  a  decree  made  on  an 
administration  fummona,  and  without  a 
bill  charging  him  with  misconduct.  Ha 
King!  Gilbert  v.  Lee.         vol.  34,  p.  574 

80.  Executors  who  had  neglected  to  pro- 
duce their  accounta  deprived  of  their 
costa  of  suit  up  to  the  hearing.  Greekam 
y.  iVicf .  vol.  35,  p.  47 

COSTS  OF  VEXATIOUS  AND  UN- 
NECESSARY  PROCEEDINGS. 

[See  Pbtition  (Costs).] 

1.  A  Plaintiff  who  enters  into  evidence  to 
prove  facta  clearly  admitted  by  the  an- 
swer, must  pay  the  costa,  though  he  suc- 
ceed in  the  suit.    Booth  v.  Booth, 

vol.  1,  p.  180 

2.  Trustees,  Plaintiffs,  held  entitled  to  their 
costs  of  an  unnecessary  suit  on  the 
ground  that  full  and  accurate  information 
had  not  been  tendered  them  before  bill 
filed.     Holford  v.  Phipjyi,     vol.  8,  p.  434 

3.  Solicitors  against  whom  charges  of  fraud 
•had  been  made  which  were  unsubstan- 
tiated, and  against  whom  the  bill  was  dis- 
missed, held  not  entitled  to  their  costa, 
on  the  ground  that  by  the  position  in 
which  they  had  placed  themselves  they 
had  exposed  themselves  to  an  investiga- 
tion which  had  not  unreasonably  been 
instituted.  FyUr  v.  PfiUr,    vol.  8,  p.  550 

4l  The  point  in  dispute  waa,  whether  a 
mortgagee  waa  entitled  to  aix  yean'  or 
twenty  years'  arrears  of  interest.  The 
Defendant,  the  mortgagor,  waa  willing 
before  suit  to  pay  the  principal  and  aix 
years'  interest,  but  made  no  tender.  At 
the  hearing  the  mortgagor  succeeded  on 
the  point  of  interest  Held,  that  as  there 
had  been  no  tender,  the  mortgagor  muat 
pay  the  costs.  Hodgee  y.  The  Croydon 
Canal  Company.  vol.  8,  p.  86 

5.  Where  a  Plaintiff,  by  amendment,  aban- 
dons a  part  of  his  claim,  and  it  appeara 
he  haa  in  that  respect  acted  vexatioualy, 
the  Court,  on  motion,  will  direct  him  to 
pay  the  costa  thereby  occa^oned.  Siriek^ 
land  y.  Strickkmd,  yol.  8.  p.  242 

6w  A  Plaintiff  having  filed  two  billa,  in 
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which  hii  claims  were  incoDsifteot,  abttn- 
doned  part  of  the  relief  originally  asked: 
Held,  that  he  had  acted  vezatioasl^,  and 
he  was  ordered  to  pay  the  additional 
costs  incurred  by  the  abandoned  claim. 
Strickland  ▼.  Strickland.       Tol.  S,  p.  242 

7.  Bill  dismissed  without  costs,  on  the 
ground  of  the  Defendant  not  having  (in 
a  simple  case)  raised  his  defence  by  plea. 
Sandert  v.  Benson,  toL  4,  p.  S50 

8.  On  a  motion  for  the  production  of  docu- 
ments, the  Defendant  was  permitted  to 
shew,  by  affidavit,  that  they  could  not  be 
left  in  the  office  without  great  incon- 
venience ;  but,  as  the  ground  for  this  in- 
dulgence was  not  stated  by  the  answer, 
he  was  ordered  to  pay  tlie  costs.  Gard- 
ner  v.  DangerfieUL  vol.  6,  p.  889 

(See  Smith  v.  MobmU.      vol.  4,  p.  417) 

9.  A  charging  order  niti  was  obtained 
under  the  1  &  2  Viet,  c.  110,  on  stock 
belonging  to  A.  B.,  who  thereupon  paid 
the  amount,  but  disputed  his  liability  to 
pay  the  costs  of  obtaining  the  order.  On 
the  day  for  shewing  cause  the  case  was 
mentioned,  when  A,  B,  was  held  liable 
to  pay  the  costs  of  both  applications. 
Stanley  v.  Bond,  vol  8,  p.  ^ 

10.  The  Petitioner  was  ordered  to  pay  all 
the  costs  of  a  special  petition,  where 
an  ofder  might  have  been  obtained  as  of 
course.  BarweU  v.  Brookt.    In  re  Cattlin, 

vol.  8,  p.  121 
{In  re  Braeey.  vol.  8,  p.  266) 

11.  Plaintiffs  entitled  to  the  general  costs 
of  suit,  deprived  of  the  costs  subsequent 
to  the  replication,  on  the  ground  that 
they  had  entered  into  a  mass  of  unne- 
cessary evidence.    Harvey  v.  Mount. 

vol.  8,  p.  489 

12.  A  solicitor  was  allowed  the  costs  of  a 
second  petition  for  payment  out  of  a  fund 
in  Court,  the  first  order  being  unavail- 
able owing  to  the  fund  having  been  al- 
tered.   BeBedson,  vol.  9,  p.  187 

18.  Where  a  Plaintiff  imputes  personal 
fraud  which  is  not  proved,  it  is  a  reason 
for  awarding  costs  against  him  on  a  dis- 
missal of  his  bill.    Langley  v.  Fither, 

vol  9,  p.  90 
(See  Cullinguwrth  v.  Lloyd. 

vol.  2,  p.  385 
Tanner  v.  Heard,   vol.  28,  p.  665) 

14.  Special  direction  to  Taxing  Master  to 
see  whether  matter  had  been  improperly 
introduced  by  amendment,  and  to  charge 
the  Plaintiff  therewith.    Burehell  v.  Giles. 

vol.  11,  p.  34 
(See  Farrow  v.  Bees.        vol.  4,  p.  25) 

15.  In  a  charity  case,  both  the  Attorney- 
General  and  the  trustees  filed  similar  ex- 
ceptions. Held,  that  the  principal 
Defendants,  though  charged  with  costs, 
ought  to  have  the  costs  occasioned  by  the 
double  set  of  exceptions.  The  Attorney' 
General  v.  Ward.  vol.  1 1 ,  p.  208 

16.  Executors  bad  made  a  division  and  ap- 


propriation of  the  residue.  The  hus- 
tMnd  of  one  of  the  residuary  legatees,  in 
ignorance  of  what  had  been  done,  filed  a 
bill  for  an  account.  At  the  hearing,  the 
Plaintiff,  with  notice  of  what  had  taken 
place,  persevered  in  having  the  accounts 
taken,  and  no  substantial  variation  re- 
sulted therefrom.  Held,  that  the  Plain- 
tiff was  entitled  to  costs  out  of  the  estate, 
up  to  the  hearing,  but  that  the  Plain- 
tiff's share  alone  must  bear  the  subse- 
quent  costs.     Thompson  v.  Cline. 

vol.  1 1,  p.  475 

17.  Upon  the  trial  of  an  issue  between  an 
infant  and  an  adult,  terms  of  compromise 
were  signed  by  their  counsel,  and  the 
cause  was  withdrawn.  The  agreement, 
though  such  as  the  Court  would  have 
sanctioned,  was  not  binding  on  the 
infiint.  The  adult  afterwards  refused  tq 
be  bound  by  the  arrangement.  A  new 
trial  was  directed,  and  the  adult  party 
was  ordered  to  pay  so  much  of  the  costs 
of  the  issue  as  bad  been  rendered  fruit- 
less, and  could  not  be  rendered  available 
on  the  subsequent  triaL  Hargrawe  v. 
Hargrove,  vol  12,  p.  408 

18.  Upon  an  inquiry  before  the  Master,  a 
party  put  in  an  insufficient  examination. 
Upon  an  e*  parts  motion,  he  was  ordered 
to  pay  the  coats  thereby  oocaaiooed. 
Al^ey  V.  Alljrey.  vol.  12,  p.  420 

19.  When  the  point  in  contest  waa  auffi- 
ciently  raised  by  the  bill,  the  Court  gave 
no  costs  to  a  successful  Defendant,  who 
brought  the  cause  to  a  hearing,  inatejMl  of 
demurring.  HoUingsworth  ▼•  Shake" 
shrft,  vol.  14,  p.  492 

20.  A  creditor  having  continued  his  pro- 
ceedings after  notice  of  a  decree  for  ad- 
ministration, was  ordered  to  pay  the  oosta 
of  a  motion  to  restrain  him,  but  was 
allowed  to  set  them  off  against  the  oosta 
of  the  proceedings  at  law  incurred  prior 
to  the  notice.     Gardner  v.  Garrett, 

vol.  20,  p.  469 

21.  A  simple  contract  creditor  obtained  aa 
order  to  administer  the  intestate's  estate. 
He  afterwards  had  notice  that  the  estate 
was  insufficient  to  pay  the  specialty  ere- 
ditor  and  the  cosu  of  the  administratrix, 
but  he  still  persisted  in  prosecuting  the 
suit.  Hel(^  that  the  fund  must  be 
applied,  first,  in  paying  the  coats  of  the 
administratrix,  then  in  paying  the  Plain- 
tiff's costs  down  to  the  notice,  and  the 
residue  in  payment  of  the  specialty  cre- 
ditor.    Sullivan  v.  Bsvan, 

voL  20,  p.  899 

22.  Where  a  charge  against  a  Definidant 
is  struck  out  by  amendment,  the  Defend- 
ant is  not  justified  in  entering  into  en- 
dence  on  the  subject   Stewart  v.  Stewart. 

▼ol.  22,  |k  898 
28.  The  original  bill  insbted  on  the  inva- 
lidity of  Hie  appointment  of  new  trustees 
made  by  the  Defendant  on  the  gnmud  of 
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her  meoul  iiicapacity.  Though  the 
chtrge  u  to  mental  incapacity  was  struck 
oat  brf  amendment,  the  Defendant,  never- 
tbeleis,  entered  into  evidence  on  the  sub- 
ject Held,  that  the  course  was  im- 
proper, and  though  the  appointment  was 
apbeld,  and  the  Plaintiff  was  ordered  to 
pay  the  costs  relating  to  that  matter,  yet 
the  Defendant  was  ordered  to  pay  the 
costs  of  the  evidence  aa  to  her  mental 
cspadty.    Stewart  t.  Stewart. 

vol.  22,  p.  993 

2i.  A  Plaintiff  is  not  justified  in  adding 
perutts  as  Defendants  to  a  suit,  merely 
because  the  original  Defendant  insists, 
by  his  answer,  that  they  are  necessary 
parties.  Persona  so  added,  having  been 
dismissed,  the  Plaintiff  was  ordered  to 
pay  Che  costa.     WUliawu  v.  Page, 

vol.  24,  p.  654 

2^.  A  areditor's  suit  having  been  instituted 
after  a  statement  by  the  legal  personal 
repiresentatives  that  there  were  no  asseta, 
which  statement  turned  out  to  be  true, 
the  Plaintiff  waa  ordered  to  pay  the  costa. 
fmOer  v.  Green.  vol.  24,  p.  217 

26.  A  suit  was  instituted  to  set  aside  a 
charge  on  a  reversion,  and  a  cross  suit  to 
ntaUish  it.  It  being  set  aaide  for  in- 
adequacy of  conaideration  merely,  and  a 
decree  for  redemption  being  made,  the 
grantor  waa  ordered  to  pay  the  costs  of 
charges  of  fraud  which  had  not  been 
nbstantiated,  but  no  costs  were  given  as 
to  the  revivor  of  the  first  suit.  The  cross 
nit  was  dismissed  with  costs.  Bromley 
V.  AnM.  vol.  26,  p.  646 

27.  Purchase  of  a  reversionary  estate  tail  of 
a  person  without  issue  set  aside  merely 
for  inadequacy  of  consideration,  there 
being  no  fraud  or  pressure,  and  with 
costs,  the  purchaser  having  resisted  the 
relief ;  but  he  was  ordered  to  pay  those 
occasioned  by  his  unfounded  allegations 
of  fraud.    St.  Albyn  v.  Harding. 

vol.  27,  p.  1 1 

28.  Costs  refused  on  dismissal  of  bill  at  the 
hearing,  on  the  ground  that  the  Defend- 
ant might  have  raised  the  point  by  de- 
morrer.     Webb  v.  England. 

vol.  29,  p.  44 
2S.  A  purchaser  under  the  Court,  who  had 
not  obtained  his  conveyance,  paid  his 
money  into  Court  subject  to  a  stop  order. 
Held,  that  he  was  entitled  to  his  costs 
of  appearance  on  further  consideration, 
he  having  been  served  with  notice.  ^^06/0 
V.  Stew,    (No.  2.)  vol.  30,  p.  272 

30.  Costs  of  a  second  petition  to  wind  up 
allowed,  under  the  circumstances.  Re 
The  Commercial  Diteount  Company ^  Limited. 

vol.  32,  p.  198 

SI.  A  defendant  who  had  not  demurred  or 

raised  the  objection  by  his  answer  refused 

a  portion  of  the  costs  of  suit  upon  the 

^hsmissal  of  the  bill.    Oodfrey  v.  Tucker. 

vol.  33,  p.  280 


32.  Plaintiffs,  though  successful  in  their 
suit,  held  disentitled  to  costs  by  reason 
of  unfounded  charges  made  by  them 
against  the  Defendant.  Gardener  v.  Ennor, 
Humby  V.  Moody.  voL  35,  p.  549 


CO-TRUSTEES,  ftc.  LIABILITY. 
[See  Partner's  Liability.] 

1.  A  testator  bequeathed  to  his  partner 
and  to  B.  his  personal  estate,  upon  trust 
to  invest  the  same  for  the  benefit  of  hia 
wife  and  children.  Both  the  executors 
proved  the  will,  and  the  surviving  part- 
ner retained  the  testator's  moneys  in  the 
trade,  which  were  lost.  B.  took  no  active 
part  in  the  trusts,  but  was  cognizant  of 
the  breach  of  trust,  and  took  no  proceed- 
ings to  prevent  it.  Held,  that  B.  waa 
responsible  for  the  consequences  of  the 
breach  of  trust    Booth  v.  Booth. 

vol.  1,  p.  125 

2.  Two  executors  were  directed,  after 
making  some  annual  payments,  to  invest 
and  accumulate  the  surplus.  One  of  the 
executors  received  the  dividends  of  stock 
for  several  years,  and  misapplied  them ; 
it  did  not  appear  that  the  other  executor 
had  any  knowledge  thereof.  Held,  that 
the  latter  was  not  answerable  for  the 
breach  of  trust 

Two  executors  sold  out  stock,  and 
the  produce  was  received  by  one.  Held, 
that  the  other  was  responsible  for  its  mis- 
application, but  was  entitled  to  an  in- 
quirv,  whether  any  part  had  been  ap- 
plied in  discharge  of  claims  against  tne 
testator.     9ViUiame  v.  Nixon. 

vol.  2,  p.  472 

3.  Two  executors  permitting  their  co-exe. 
cutor  to  retain  in  his  hands  the  ascer- 
tained residue,  held  liable  aa  for  a  breach 
of  trust     Lincoln  v.  Wright. 

vol.  4,  n.  427 

4.  Executors,  liable  for  the  default  of  their 
co-executor,  who  had  become  bankrupt, 
held  entitled,  upon  payment  by  them, 
to  the.  benefit  of  a  proof  in  bankruptcy 
against  his  estate.    Ibid. 

5.  A  testatrix  gave  her  personal  estate  to 

A,  and  B.,  subject  to  debts  and  legacies, 
upon  certain  trusts,  and  she  appointed  A, 
alone  executor.  A  fund,  over  which  the 
testatrix  had  a  power  of  appointment, 
was  transferred  into  the  names  of  A.  and 

B.  A,,  the  executor,  representing  that  a 
considerable  part  of  the  fund  was  wanting 
to  pay  debts  and  legacies,  induced  B. 
his  co-trustee,  to  join  in  selling  out  the 
fund,  promising  to  give  a  mortgage  se- 
curity for  what  might  not  be  wanted  for 
debts,  &c.  A.  received  the  whole,  but 
applied  a  very  inconsiderable  sum  in  pay- 
ment of  debts,  &c.  Held,  that  B.  was 
liable  to  replace  so  much  of  the  stock  as 
had  not  been    applied   in  payment  of 
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debUi  fte.,  and  to  account  for  the  divi- 
dends.    Heweti  v.  Foiter,     toL  $,  p.  259 

6.  A  trustee  who  was  absent  with  hia  regi- 
ment, held  liable  for  co- trustee's  defiiult 
Byrne  y.  Noreott,  Yol.  13,  p.  336 

7.  A  testator  bequeathed  a  mortgage,  se- 
cured by  a  conditional  surrender,  and 
which  had  become  abM>lute,  to  his  two 
executors,  upon  trust  to  continue  and 
hold  it  on  certain  trusts.  The  executors 
assented  to  the  legacy,  but  did  not  pro** 
cure  themselves  to  be  admitted,  and  by 
reason  thereof  one  of  them  was  enabled 
to  receive  the  money  and  release  the 
estate.  The  money  being  misapplied. 
Held,  that  the  co-executor  had  become 
a  trustee  and  was  liable  for  his  default 
Dix  V.  Bur/ord.  vol.  19,  p.  409 

8.  Two  trustees  having  properly  sold  out 
trust  money,  one  of  them  handed  the 
cheque  for  ue  proceeds  to  the  other,  who 
misapplied  it.  Held,  that  they  were  both 
liable.  It  is  a  contradiction  in  terms  to 
say,  that  a  trustee  who  acta  is  not  an  ao- 
tive  trustee,  and  a  defence  by  a  trustee, 
that  he  only  acted  for  conformity's  sake 
is  unavailing.    Trutch  v.  Lamprell, 

vol.  20,  p.  116 

9.  A  testator  gave  annuities  to  the  Plain- 
tiffs and  appointed  three  executors,  one 
of  whom  (J.  B.)  was  the  residuary  lega- 
tee. No  fund  was  set  apart  to  answer 
the  annuities,  but  J*  B»  was  permitted  by 
his  co-executors  to  receive  the  assets, 
which  he  wa&ted,  though  he  paid  the  an- 
nuities for  eighteen  years,  at  the  end  of 
which  he  became  insolvent.  Held,  that 
the  co-executors  were  liable  to  the  Plain- 
tiffs for  J.  B.*i  receipts.  Egbert  v.  Butter. 

vol.  21,  p.  660 

10.  Two  trustees  executed  a  release  for 
trust  money,  but  one  alone  obtained  pos- 
session of  it,  and  he  invested  it  on  im- 
proper security.  Held,  that  the  other 
was  liable,  for  it  was  his  duty  to  see  that 
it  was  properly  invested.  Th4mpeim  v. 
Finch.  vol  22,  p.  316 

11.  A  testator,  who  died  in  1835,  directed 
his  executors  and  trustees  (ii.  and  B,)  to 
convert  his  real  and  personal  estate,  and 
after  paying  his  debts,  &c.  to  invest  the 
proceeds  on  mortgage  of  freeholds,  &c. 
or  on  government  securities.  A.  and  B, 
deposited  the  proceeds  in  a  Bank,  at  in- 
terest, in  their  joint  names.  A,  died  in 
1842,  and  B.  drew  out  the  balance  and 
applied  it  to  bis  own  use.  No  sufficient 
reason  being  shewn  for  retaining  the 
money  in  the  Bank,  it  was  held,  that  the 
estate  of  A.  was  liable  to  make  good  the 
loss.     Gibbine  v.  Taffhr,     voL  22,  p.  844 

12.  A.  and  B.  were  trustees.  A  deeid  waa 
prepared  appointing  C  a  new  trustee  in 
the  place  of  B,  It  was  executed  by  C, 
but  not  by  the  other  partiea,  so  that  the 
appointment  was  invalid.  At  the  same 
time,  the  trust  fund  was  transferred  by 


A»  and  B.  to  A.  and  C,  Afterwards  A. 
and  C.  authorized  the  husband  of  the 
tenant  for  life  to  receive  the  fund,  and  it 
was  lost  Held,  that  both  C.  (who  bad 
not  been  appointed  a  trustee,  though  she 
had  acted  as  such)  and  B.,  were  liable 
for  the  loss.    PeorcB  v.  Peorc^. 

vol.  22,  p.  348 
18.  C,  who  knew  that  7.,  his  co-executor, 
owed  money  to  the  testator  on  an  equi- 
table mortgage,  allowed  him  to  keep  the 
title-deeda  in  his  sole  possession,  taking 
no  steps  to  compel  payment,  though  he 
was  very  active  m  recovering  a  debt  due 
to  himself  personally  from  r.  T,  depo- 
sited his  title-deeds  with  another  perMn 
as  a  security  for  fresh  advancea,  and  the 
testator'a  d«bt  was  lost  Held,  that  C 
was  liable.    Candler  f .  TUktU 

vol.  22,  p.  257 

14.  A  testator  placed  his  securitioa  in  the 
custody  of  7.  his  confidential  solicitor. 
By  his  will,  he  appointed  T,  and  C  his 
executors.  71  made  out  a  list  of  such 
securities,  which  he  signed  and  retained 
in  a  box,  but  h^  gave  the  key  to  C  Af- 
terwards l\  sent  the  box  to  CL,  request- 
ing him  to  take  out  a  mortgage  eecurity 
and  send  it  to  him  for  the  purposes  of  an 
intended  transfer.  C.  having  no  reason 
to  suspect  7.  complied,  and  the  mortgage 
money  was  received  by  7.  alone  and  mis- 
applied by  him«  Held,  that  his  co-exe- 
cutor (C.)  was  not  liable,  it  appearing 
from  the  evidence  that  the  solicitor  bad 
a  second  key  of  the  box,  and  could  and 
probably  did  open  the  box  bimaelf.  /6uf. 

15.  Two  trustees,  A.  and  B.,  joined  in  the 
receipt  of  trust  money.  A.  allowed  B. 
to  retain  the  cheque  for  money,  which, 
against  the  remonsurances  of  ^.,  be  placed 
in  the  hands  of  a  solicitor  to  invest  on 
mortgage,  and  it  was  lost  Held»  that 
both  were  liable.    Gr^tke  v.  Perter, 

vol.  25,  p.  236 

16.  Two  trustees,  A.  and  B.,  had  allowed 
trust  money  to  be  received  by  their  soli- 
citors.  The  ceetui  que  truet  authorized  iu 
investment  on  a  mortgage  by  B.  alone. 
The  money  being  in  danger  and  the  so- 
licitors pressed,  a  mortgage  was  given, 
but  as  to  which  B.  exercised  no  Judg- 
ment, and  it  turned  out  insufBcient 
Held,  that  both  trustees  were  liable  for 
the  lo9S.     Ibid. 

17.  A.  B.,  one  of  the  two  trustees  and  exe- 
cutors of  a  will  resident  in  London,  au- 
thorized a  person  to  get  in  three  mort- 
gages (part  of  the  estate).  The  aolicitor 
forwarded  the  deeds  of  reconveyance  to 
C.  Z).,  the  other  trustee,  in  the  country, 
who  executed  and  returned  them.  The 
solicitor  received  the  money  and  paid  it 
to  A»  B.  alone,  who  misapplied  it  Held, 
that  CL  Z>.  waa  liable  for  the  amount 
Cowell  V.  Gateombe.  vol.  27,  p.  568 

18.  J.  B.,  one  of  two  trustees,  reiulered 
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•coottDts  io  the  name  of  the  two,  which 
tuted  tbet  one* third  of  the  income  had 
been  retained  and  in^eated,  but,  in  fact, 
•ucb  inveatment  had  been  made,  and 
An  A  alone  had  received  and  miaapplied 
diete  moneya,  which  were  loot  by  hii 
bankruptcy.  The  other  trustee,  how- 
ever, having,  at  a  meeting  of  the  ce<l«<f 
fM  <rw<t,  ao  acted  aa  to  aanction  and 
adoDt  the  accounta.  he  waa  held  liable  for 
A.  fi.*8  default.  Hmtm  v.  Broeld§kuriU 
(Na  2.)  vol.  29,  p.  ^04 

COUNTY  COUET. 

1.  Writ  of  piiohibition  against  a  County 
Covt  Judge  granted  in  the  Vacation  by 
the  Master  of  the  Rolls.  Jurisdiction 
»ss  afterwards  given  to  any  Common 
Lsw  Judge  to  grant  such  a  prohibition 
io  the  Vacation.  See  IS  &  14  Vict.  c. 
61,  s.  22.     Wright  ▼.  Cattell. 

vol.  13,  p.  81 

2.  After  a  decree  or  ord^r  on  summons  for 
tbe  administration  of  an  estate,  a  legatee 
will  be  restrained  from  proceeding  in  the 
County  Court  to  recover  a  legacy,  and 
that  notwithstanding  the  legatee  si|bmits 
to  take  a  judgment  againat  the  executor 
de  bemie  prepriis,  alleging  a  devastavit. 
Baiclife  V.  fVimih.  voL  16,  p.  676 


COUNTY  PALATINE. 
[See  Palatine  Court.] 


COURT  ROLLS. 

Tbe  usual  order  was  made  for  the  deposit 
by  the  Defendant  of  all  documents  in  his 
pottcasiott.  Some  of  them  consisted  of 
the  court  rolls  of  a  manor,  of  which  the 
Defendant  acted  as  steward,  but  his  right 
to  that  office  was  contested.  The  Court 
relessed  the  Defendant  from  the  neces< 
■ity  of  depositing  them  in  Court,  and 
ordered  the  production  at  the  steward's. 
Csreie  v.  Duett.  vol.  21 ,  p.  21 8 


COUSIN. 

Bequest  by  will  to  cousins  (*'  descendants 

from  my  father's  and  mother's  brothers 

and  sisters'*),  with  a  substituted  gift  to 

the  **  issue  *'  of  any  dying  in  tbe  testator's 

life,  the  "issue"  to  take  their  parenta' 

■bares.    Held,  that  *<Gousina"  muat  be 

construed  ** first  cousins,"  and  that  "is- 

sue"  meant  only  the  children  of  first 

couttos,  notwithstanding  the  testator  had, 

by  s  codicil,  excluded  by  name  all  hia 

first  eootins,  and,  his  uncles  and  aunu 

being  all  dead,  be  could  not  poesibly 

have  any  other  first  cousins. '  Stevetuoa  v. 

AHMgden,  vol.  81,  p.  805 


COVENANT. 
[5iee  Covenant  vok  Title,  Covenant  to 

SETTLE     ArTER-ACQUIBED      PrOTERTY, 

Landlord  and  Tenant,  Notice,  Re- 
straint OP  Trade,  Satisfaction.] 

1.  Parties  having  an  equitable  estate  only, 
agreed  to  grant  a  lease  to  j1.  M*,  which 
was  to  contain  special  covenants  both  on 
the  part  of  the  lessors  and  lesaeei  The 
intended  lessors  died  before  the  lease  had 
been  granted,  and  their  interest  became 
vested  in  bankrupt  assignees  and  an 
heir-at-law,  against  whom  a  decree  for 
specific  performance  was  made*  Held, 
that  receiving  the  benefit  of  tbe  lessee's 
special  covenanta,  the  assignees  and  heir 
were  themselves  bound,  to  the  extent  of 
their  interest  in  the  property,  to  enter 
into  the  special  covenants  which  the  ori- 
ginal intended  lessors  bad  contracted  to 
enter  into.    Page  v.  Broom,    vol.  8,  p.  Z6 

2.  Covenant  in  a  farming  lease  not  to  sow 
with  more  than  two  grain  cropo  during 
four  yeara.  Held,  to  apply  to  a»if  four 
years  of  the  term  however  taken,  and  not 
to  each  successive  four  years  from  the 
commencement.    Fleming  if.  Snoek, 

vol  6,  p.  250 
8.  A  party  covenanted  "  to  do  and  perform 
all  such  acta,  matters,  and  thinga  aa 
should  be  requisite  for  continuing  and 
keeping  on  foot  a  policy."  Held,  that 
this  covenant  could  not  be  read  nega- 
tively, aa  if  he  bad  covenanted  to  do  no 
act  whereby  it  would  become  void,  and, 
therefore,  that  the  covenant  waa  not 
broken  by  the  suicide  of  the  covenantor, 
whereby  the  policy  became  forfeited. 
Darmay  v.  Borrodaile.         vol,  10,  p.  835 

4.  A  covenant,  though  in  gross  at  law,  is 
nevertheless  binding  in  equity  upon  an 
assignee  with  notice.     Tulk  v.  Moxkay. 

voL  11,  p.  571 

5.  A,  being  seised  of  the  centre  garden  and 
some  houses  in  Leicester  Square,  con- 
veyed the  garden  to  B»  io  fee,  and  B, 
covenanted  for  himself  and  his  assigns 
to  keep  the  garden  imbuilt  upon,  &c. 
Held  that  a  purchaser  from  B.,  with  no- 
tice of  the  covenant,  was  bound  by  it  in 
equity,  whether  he  was  bound  at  law  or 
not,  and  an  injunction  was  granted  to 
restrain  him  infringing  the  covenant. 
Ibid. 

6.  A  covenant  is  to  be  eonstmed  most 
strongly  against  the  covenantor.  Warda 
V.  Warde,  vol.  16,  p.  108 

7.  Demurrer  allowed  to  a  bill  by  the  leasee 
of  a  coal-mine  to  be  relieved  from  hia 
rent  on  the  ground  of  a  deficiency  of  the 
coal  to  be  worked.  MelUre  v.  The  Duke 
vi  DevoMkire.  vol.  16,  p.  252 

&  J.  demised  a  coal-mine  to  B,  at  60L  per 
acre  for  the  coal  gotten,  and  B*  cove- 
nanted to  work  not  less  than  two  acres 
annually  or  pay  the  rent  for  that  quao- 
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tity,  "whether  the  tame  tbould  be  got  or 
Dot."  There  was  a  proviso  for  cesser  if 
ail  the  eoal  wss  exhausted.  At  the  end 
of  the  term,  the  leasee  alleging  that 
there  waa  a  deficiency  in  the  cosl,  and 
that,  from  "inevitable  causes,  it  was 
impossible  to  get  two  acres  annnall^,  and 
that  during  the  term  he  had  paid  for 
more  than  he  had  got,"  sought  to  recover 
back  the  excess.  A  demnirer  was  al- 
lowed, on  the  ground  that  the  covenant 
was  absolute,  snd  the  lessee  was  bound 
to  psy  whether  he  got  the  quantity  or 
not,  and  that  there  was  no  allegation  of 
an  actual  exhaustion  of  the  ooiu.  Jfel- 
Urt  V.  Th§  Dukt  rf  Detomskirt. 

voL  16,  p.  tSt 

9.  A  voluntary  covenant  by  a  party  to  pay 
a  sum  of  money  to  persons  Uierein  men- 
tioned, either  in  his  lifetime  or  in  a  cer- 
tain time  after  his  decease,  is  a  valid 
covenant,  and  creates  a  valid  debt,  though 
the  deed  was  kept  in  the  covenantor's 
possession  till  his  death,  and  its  execu- 
tion wss  unknown  to  the  covenantees  or 
eestuis  qmg  irusU^    Aleiumder  v.  Bramm, 

vol.  19,  p.  436 

10.  Held,  on  the  construction  of  a  cove- 
nant on  the  part  of  the  leasor,  not  to 
*'  let"  any  hoilse  or  any  land  for  the  erec- 
tion of  any  house  to  be  uaed  as  an  hotel, 
that  the  lessor,  and  those  who  claimed 
under  him,  could  not  allow  any  of  his 
land  to  be  used  for  diat  purpose.  Jay  v. 
Bichardsom.  vol.  80,  p.  568 

1 1.  This  Court  will  not  interfere  in  the  case 
of  a  mere  nominal  breach  of  covenanL 
Wettgrm  v.  Moedermot.        voL  85,  p.  248 

12.  if.  B,,  the  owner  of  seven  lots  of  land, 
sold  two  of  them  to  C  IX,  and  he  re- 
tained five.  They  entered  into  mutual 
covenants  for  bearing,  in  proportion,  the 
expenses  of  a  road  common  to  all  the 
lots,  and  there  was  a  proviso  that  the 
expenses  should  be  a  charge  upon  the 
owners  of  the  leven  lots  in  proportion. 
Held,  that  the  land  was  not  charged, 
and  diat  J,  B.  was  entitled  to  have  an 
indefeasible  title  to  his  five  lots  regis* 
tered  under  the  25  &  26  Hel.  c.  58, 
without  noticing  the  proviao  or  the  claims 
of  C.  D.    In  r€  Drew  ;  Bx  parte  Magotu 

vol.  85,  p.  448 

COVENANT  FOR  TITLE. 

I.  A.B,  covenanted  with  his  leasee  for  quiet 
enjovment  as  sgainst  any  person  "  claim- 
i>^ff  DV,  from,  or  under"  him.  An  evic- 
tion by  a  prior  appointee  of  A,  B.  and 
CD.  11  a  breach  of  the  covenant.  Held, 
also,  that  the  ease  was  not  altered  by  the 
ffimnt  to  the  lessee  being  **  as  far  as  in 
bis  power  lay,  or  he  lawfbOy  might  or 
could."    Calvtri  v.  SthrigkU 

vol.  15,  p.  156 

%  d,  sold  tome  building  land  to  B.,  and 


he  covenanted  for  title.  After  sods 
hooaea  had  been  built  on  the  land,  the 
pnrchaaer  waa  evicted.  Held,  thst  the 
purchaaer  waa  entitled  to  recover  upon 
the  covenanta,  not  only  the  value  of  the 
land,  but  alao  that  of  the  houses  anbae- 
quently  built  thereon.  Btumg  v.  Hop* 
kuuam.  voL27,  p.565 

8.  J.  B»  aold  a  piece  of  land  to  CL  D.,  and 
covenanted  for  quiet  eiqovment.  After- 
wards J.  B.  raised  the  level,  by  three 
inches,  of  a  brook  running  past  C  D.'a 
grounda  through  hia,  A.  fi.'a,  propoty. 
Held,  that  this  waa  not  a  prop^  subject 
of  complaint  for  the  interference  of  this 
Court.    Imgram  v.  Martenrfi. 

voL  88,  p.  4 

COVENANT  TO  SETTLE  AFTER- 
ACQUIRED  PROPERTY. 

1.  Covenant  to  aettle  after-acquired  pro- 
perty, held  to  extend  to  a  reversion  which 
fell  m  on  the  death  of  the  wife.  Gr^fteg 
V.  Hmatpagi.  vol.  1,  |K  46 

%  A  woman  being  entitled  to  a  reversion- 
ary interest  in  property  for  her  separate 
uae,  both  ahe  and  her  intended  husband 
separately  covenanted  to  aettle  any  pro- 
perty which  ahe,  or  her  husband  in  her 
right,  might  become  entitled  to,  upon 
certain  trutta  The  above  interest  having 
fallen  into  possession.  Held,  that  it  was 
aubject  to  Uie  trusts  of  the  settlement 
Tamney  v.  Ward,  voL  1,  p.  i^ 

8.  On  the  marriage  of  a  lady  who  was 
possessed  of  funded  property  and  ahares 
in  waterworka,  the  funded  property  alone 
waa  aettled;  the  aettlement,  however, 
contained  a  recital  of  an  intention,  that 
all  property  which  the  wife,  or  her  hus- 
band in  her  right,  ahould  after  the  mar- 
riage become  entitled  to,  should  be  set- 
tled on  similar  truata,  and  a  covenant  by 
the  husband  and  by  the  wife,  that  all  pro- 
perty which  ahe,  or  her  husband  in  hrr 
right,  ahould  after  the  aettlement  become 
entitled  to  ahould  be  aettled.  Held,  that 
the  sharea  were  aubject  to  the  truata  of 
the  aettlement.    /osms  v.  DutomL 

vol.  2,  p.  177 

4.  Upon  the  marriage  of  a  ward,  the  in- 
tended huaband  proposed  to  aettle  the 
whole  of  her  fortune.  The  Maater,  in 
ascertaining  her  fortune,  omitted  to  atate 
a  reversionary  interest  Her  property 
waa  aettled  omitting  the  reveraionary  in- 
terest, and  the  huaband  covenanted  to 
settle  any  property  to  which  the  wife  or 
he,  in  her  right,  "ahould  at  any  time 
during  the  marriage*'  become  entitled. 
Held,  that  the  reveraionary  intereat  ought 
to  be  aettled.  Marqwii  1/  Butt  v.  Har- 
mon, vol.  9,  p.  830 

5.  By  a  marriage  settlement  it  was  ex- 
presaed  to  be  agreed  between  the  parties 
thereto,  and  the  husband  covenantai,  that 
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if  any  pcrtonal  property  should  during 
coverture  come  to  or  vest  in  the  wife,  or 
in  him  in  her  right*  the  lame  should  be 
traasferred,  by  idl  proper  parties,  upon 
the  trusts  of  the  settlement  The  wife 
hcesme  entitled  to  a  reversionery  interest 
in  a  dbsf  ta  ecfiee,  which  did  not  fall 
into  ponesnon  until  after  the  death  of  the 
husband.  Held,  that  the  wife  waa  bound 
to  settle  it.    BtOehtr  ▼.  Buichgr. 

▼ol.  14^  p.  222 

6.  CoTcnant  to  settle  after-acquirea  pro- 
pmj  of  the  wiiSe»  held  to  extend  to  pro- 
perty acquired  after  the  death  of  the 
hoibsnd.    Stewent  t.  Van  VoonU 

Yol.  I7f  p.  805 

7.  Huiband  and  wife  covenanted  to  vest 
in  the  trustees  of  their  settlement,  upon 
the  trusts  thereof,  "  all  property  which 
shoald  come  to  her  absolutely,  and  not 
boond  by  any  trust  or  provision,  other- 
wise than  for  her  absolute  use."  Held, 
that  property  bequeathed  to  her  "  for  her 
separate  use  absolutely"  was  bound  by 
the  covenanL    MUford  t.  Peih, 

▼ol.  17,  p.  602 

8.  Held,  secondly,  that  leaseholds  and  chat- 
teU  bound  by  the  covenant  were  to  be 
eiqoyed  in  specie  and  unconverted.  Ibid, 

9.  Articles  made  on  the  marriage  of  a 
female  infant  recited,  that  it  had  been 
agreed  that  aU  the  real  and  personal  es- 
tate to  which  she  was  then  or  thereafter 
might  be  entitled  should  be  settled,  and 
the  husband  covenanted,  "in  case  she 
would  voluntarily  consent  thereto,  but 
not  otherwise,"  that  he  and  she  would 
settle  the  same.  Held,  that  the  consent 
applied  only  to  real  estate,  and  that  the 
peisonal  estate  must  be  settled  though 
the  wife  refused  to  consent  thereto.  In 
n  DvnUVi  Trust,  vol.  18.  p.  809 

10.  A  marriage  settlement  recited  an  agree- 
DSDt  that  the  future  property  of  the 
wife  abould  be  settled,  but  the  covenant 
to  fettle  was  on  the  part  of  the  husband 
tloDe,  to  execute  all  necessary  deeds,  as 
that  such  property  should  (so  far  as  he  was 
concerned)  be  vested  in  the  trustees,  on 
the  trusts  of  the  settlement.  Held,  that 
property  afterwards  given  to  the  separate 
use  of  the  wife  was  not  liable  to  be  set- 
tled.   Hammond  v.  Harnmmd, 

vol.  19,  p.  29 
(Gmsfry  v,  Omntry,  vol.  32,  p.  612) 
11>  A  bosband  covenanted  to  settle  the  share 
of  hn  wife  and  of  himself  '*  in  her  right" 
in  the  stocks  comprised  in  her  great- 
uncle's  will.  Under  the  will  the  fund 
waa  limited  to  the  husband,  in  case  of 
hit  surviving  his  wife  and  her  father,  and 
of  there  being  no  issue.  Held,  that  the 
hiiiband's  interest  was  not  comprised  in 
hit  covenant.    Jbbttson  v.  Grold, 

voL26.p.l7 

12.  A  covenant  by  the  husband  alone  to 

Mttle  the  after-acquired  property  of  the 


wife  does  not  bind  her  separate  property, 
but  such  a  covenant  of  the  husband  and 
wife  does.  Such  a  covenant  to  settle 
does  not  bind  property  over  which  a  vrife 
is  deprived  of  the  power  of  disposition. 
Coventry  v.  Coventry.  vol.  82,  p.  612 

18.  Covenant  in  a  marriage  settlement  to 
settle  the  wife's  after-acquired  property 
(save  and  except  *'any  estate  or  effects 
already  settled  to  her  separate  use"). 
Held,  that  a  legacy  afterwanls  bequeathed 
to  her  for  her  separate  use  was  not  in- 
cluded in  the  covenant.  WlUtgrtmt  v. 
fFhitgreate.  voL  Si,  p.  682 

(See  Duncan  ▼.  Caaaeii  (in  Scotch  Settle- 
ment). voL  21,  p.  807) 

14.  By  a  settlement  macTe  in  June,  1842, 

Eroperty  of  the  wife  was  settled,  and  the 
usband  covenanted  that  if,  during  the 
coverture,  any  real  or  personal  estate 
should  "  descend  or  devolve  to  or  vest" 
in  his  wife,  or  in  him  in  her  right,  he 
would  settle  it.  In  Jugutt,  1842;  a  sum, 
part  of  the  distributive  share  of  the  wife 
in  the  estate  of  her  father,  who  died  in 
1821,  and  which  had  been  overlooked, 
was  recovered  and  paid  to  the  trustees  of 
the  settlement,  and  the  husband  received 
the  income  for  twelve  years.  Held,  that 
it  was  not  within  the  covenant  to  settle, 
and  that  the  husband  had  not  so  acqui- 
esced as  to  make  it  subject  to  the  trusts 
of  the  settlement.    Ckmrehiil  v.  Shepherd, 

vol.  3S,  p.  107 
16.  A  marriage  settlement  recited  an  agree- 
ment that  the  after-acquired  property  of 
the  wife  should  be  settled,  but  the  cove- 
nant to  settle  was  on  the  part  of  the  hus- 
band only.  Held,  that  the  wife  was  not 
bound  by  it.     Young  v.  Smith, 

vol.  85,  p.  87 


CREDITOR. 

[See  Adhtm isTRATioN,  Order  of  Assets, 
Payment  of  DksTs  and  Lboacies.] 


CREDITORS'  DEED. 

1.  Specialty  creditors,  whose  debt  carried 
interest,  and  other  creditors,  whose  debu 
did  not  carry  interest,  executed  a  credi- 
tors' deed,  by  which  the  debtor's  pro- 
pertv  was  to  be  divided  between  the 
creditors,  *'  rateably  and  in  proportion  to 
the  amount  of  their  respective  debts." 
The  creditors  released  their  debts.  Held, 
that  the  specialty  creditors  were  entitled 
to  a  dividend  on  the  amount  of  interest 
accruing  subsequent  to  the  date  of  the 
deed.     Bateman  v.  Margeriton, 

vol.  16,  p.  477 

2.  Though  a  creditor,  who  is  prevented  by 
accident  signing  a  composition  deed 
within  the  period  specially  appointed  for 
that  purpose,  may  obtain  equitable  relief, 
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yet  it  will  not  be  extended  to  one  who  has 
delayed  making  his  claim,  and  haa  set  up 
a  title  advene  to  the  deed.  IVaison  v. 
Knight.  vol.  19,  p.  369 

8.  A  creditors*  deed  was  executed  in  1849. 
The  plaintiff,  a  creditor  who  had  exe- 
cuted the  deed,  insisted  on  an  alleged 
settled  account,  and  refused  to  verify  his 
claim,  as  required  by  the  deed.  A  divi- 
dend was  paid  the  other  creditors  in 
1864,  and  in  1867  the  Plaintiff  instituted 
a  suit  for  the  performance  of  the  trusts  of 
the  creditors'  deed.  There  being  no 
valid  settled  account,  the  Court  held,  that 
the  Plaintiff  was  entitled  to  the  benefit 
of  the  deed,  but  only  on  the  terms  of  not 
disturbing  any  dividend  already  made. 
PUld  V.  Cook,  vol.  23,  p.  600 

4*  It  is  not,  in  equity,  necessary  that  a 
creditor  should  execute  a  creditors'  deed ; 
if  he  do  some  act  which  amounts  to  ac- 
quiescence he  is  entitled  to  the  benefit 
of  it.  *  But  it  is  not  sufficient  for  him 
merely  to  stand  by  and  take  no  part  in 
the  matter.    Biron  v.  Mount, 

vol.  24,  p.  642 

6.  Creditors  who  have  not  acceded  to  a 
creditors'  deed  before  the  debtor  has 
taken  the  benefit  of  the  Insolvent 
Debtors'  Act,  cannot  afterwards  come  in 
and  claim  the  benefit  of  it*    lUd, 

(See  Sherufood  v.  Walker,  vol.  6,  p.  401 ) 

6.  Held,  on  the  construction  of  a  creditors' 
deed,  that  the  dividends  which  the  cre- 
ditors would  have  been  entitled  to,  if 
they  had  acceded  to  the  deed,  passed,  on 
their  default,  to  the  debtor,  and  to  his 
assignee  under  a  stibsequent  insolvency. 
Ibid. 

'7.  A  creditors'  deed  contained  a  covenant, 
on  the  part  of  the  creditors,  to  indem- 
nify the  inspectors.  Held,  that  creditors 
who  had  not  executed  the  deed,  but  had 
come  in  or  acceded  to  the  arrangements 
thereby  made,  were  bound  by  the  cove- 
nant    Ckeeteborougk  v.  Wright.  (No.  2.) 

vol.  28,  p.  283 

8.  Composition  arrangements  with  creditors 
form  an  exception  to  the  rule,  that  an 
agreement  to  accept  part  of  a  debt  in 
discharge  of  the  whole  is  no  legal  satis* 
faction  of  the  remainder.  PJHeger  v. 
Browne.  vol  28,  p.  891 

9.  Upon  a  composition  between  a  debtor 
and  his  creditors,  a  creditor  cannot  os- 
tensibly accept  a  composition  and  sign 
the  deed  which  expresses  his  acceptance 

.  of  the  terms,  and  at  the  aame  time  stipu- 
late for  or  secure  to  himself  a  peculiar 
and  separate  advantage  which  is  not  ex- 
preswd  upon  the  deed.    lUd. 
(See  CmiiiHgworth  v.  Loffd.  vol.  2, p.  885) 

10.  If,  upon  a  composition  between  a  man 
and  his  creditors,  one  accepts  the  com- 
position, and,  in  addition,  agrees  that 
the  debtor  shall  keep  up  a  policy  on  his 
life  for  the  ultimate  payment  of  the  re- 


mainder of  the  debt,  such  an  agreement 
is  void,  unless  every  creditor  assents, 
and  the  policy  belongs  to  the  represenu- 
tives  of  the  debtor.    PJIeger  v.  Bromoe. 

vol.  S8,  p.  391 

11.  Trustees  of  a  creditora'  deed  were  em- 
powered to  require  creditors  to  prove 
their  debts  before  executing  it.  The 
trustees  having  once  allowed  a  creditor 
to  execute  the  deed  for  a  certain  sum,  it 
was  held,  that  they  could  not  afterwards 
contest  the  debt,  except  on  a  biU  filed  for 
that  purpose.    ItOMeaster  v.  Blee. 

vol.  81,  p.  325 

12.  As  to  the  duties  and  obligatiooB  of  in- 
spectors and  managers  under  a  creditors' 
deed.    Chaplm  r.  Yotuig.  (No.  1.) 

vol.  83,  p.  880 


CROSS-EXAMINATION. 
[See  WiTMESB  (Caoaa-sXAMiMATioii).] 

CROSS.REM  A INDERS. 
[See  Accruer,  Rbferkncb  (Gift  bt).] 

1.  Devise  under  which  ^e  testator's 
children  took  estates  for  life,  as  tenants 
in  common,  in  the  freeholds  and  copy- 
holds, with  remainder  to  the  grand- 
children in  tail  general,  in  the  shares 
of  their  respective  parents,  with  cross- 
remainders  in  tail  between  such  grand- 
children respectively,  and  with  remain- 
der for  life  to  the  survivors  or  survivor, 
others  or  other  of  the  parents,  in  equal 
shares  for  life,  with  remainder  in  tail  to 
their  children;  the  shares  accruing  to 
such  survivors,  &c.  to  be  subject  to  the 
same  limitations  and  such  benefit  of  sur- 
vivorship as  the  original  shares.  Cmr- 
thorn  V.  Newtand.  vol.  2,  p.  145 

2.  A  testator  gave  a  moiety  of  his  estate 
to  the  children  of  J.,  and  the  other 
moiety  to  the  children  of  B.  The  will 
contained  a  single  clause  of  survivorship 
and  accruer  applicable  to  all  the  ehildren, 
and  not,  in  terms,  distributive,  with  a  gift 
over  if  there  should  be  no  children  of  A. 
and  B.f "  or  of  either  of  them,"  or  being 
such  all  such  children  should  die  with- 
out having  attained  a  vested  interest. 
Held,  that  there  were  no  cross-remain- 
ders between  the  two  classes  of  children, 
and  that  on  the  death  of  A.  without  hav- 
ing been  married,  the  children  of  6.  would 
not  take  the  first  moiety.  Edwardt  v. 
Tmek.  vol  28.  p.  268 

8.  A  testator  devised  real  and  personal 
estate  to  A.  for  life,  with  a  direction  to 
the  executors,  after  A.'n  death  to  divide 
it  amongst  all  her  "children  and  their 
lawful  issue,  share  and  share  alike." 
There  was  a  gift  over  of  the  leaseholds 
to  other  persons  on  a  total  fidlure  of 
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mat  of  the  ehildreti.  Held,  that  the 
childreii  took  estates  tail  in  the  realty 
ndabsolnte  interest  In  the  personalty, 
and  that  crosa^remainders  were  not  to 
be  implied  In  regard  to  the  leaseholds. 
Annsr  ▼.  NowelL  toI.  26,  p.  551 

4.  Whenever  an  estate  is  devised  to  two  or 
Biofe  devisees  in  tall,  with  a  gift  over  in 
esse  they  die  without  issue,  cross -re- 
naindcTS  over  in  tail  will  be  Implied  be- 
tween  them,  but  this  rule  does  not  apply 
where  cross*remainders  are  expressed 
between  the  same  objects,  in  different 
events  and  under  different  circumstances. 
Jikhuom  V.  Bariom,  voL  81,  p.  272 

(See  RaMeth  v.  Sqmire.    vol.  19,  p.  77) 

5.  Devise  of  real  estate  to  four  grand- 
daughters, by  name,  for  their  respective 
lives,  in  equal  shares,  remainder  to  trus- 
tees to  preserve  contingent  remainders, 
remaiflider.  In  equal  shares,  to  the 
children  of  the  said  four  granddaugh- 
ters and  the  hein  of  their  bodies,  such 
children  taking  their  mother's  share,  as 
tenants  in  common  in  tail,  remainder  to 
the  survivors  or  survivor  of  such  children, 
and  the  issue  of  them,  his  or  her  bodies, 
and  in  default  of  issue  of  his  said  grand- 
daughters over.  Held,  by  the  Master  of 
the  Rolls,  that  cross-remainders  were  to 
be  implied  between  the  granddaughters, 
but  by  the  Lords  Justices,  that  th^y  were 
to  be  implied  between  the  children  of  the 
granddaughters.  The  House  of  Lords, 
however,  affirmed  the  judgment  of  the 
Master  of  the  Rolls.    IhUL 

ft.  Cross-remainders  not  implied  in  resj^ect 
of  accrued  shares  where  the  origmal 
shares  are  expressly  limited  over.  Dut- 
Im  V.  Crowdy.  vol.  83,  p.  272 

7.  Lesseholds  for  life  were  settled  by  deed 
on  the  parents  for  life,  with  remainder  to 
the  children  of  the  wife  equally  and  the 
heirs  of  th«r  bodies,  and  if  but  one  child 
then  to  such  child  and  the  heirs  of  his 
body,  and  in  default  of  such  issue,  to  the 
heirs  of  the  wife.  Held,  that  there  were 
DO  cross-remainders  between  the  children, 
and  that  on  the  death  of  a  child  without 
isroe  and  without  having  made  any  dift- 
poftition,  his  share  went  to  the  heir  of  the 
wife.    BainiCH  v.  Bainion. 

voL  84,  p.  863 


CROSS  SUIT. 

1.  if.  B.,  rerident  abroad,  filed  a  bill  against 
C.  />.,  whereupon  C  D,  filed  a  cross  bill; 
and  C.  /).,  before  answering  the  original 
bin,  moved  to  stay  all  proceedings  in  the 
original  suit  until  A.  B,  had  answered 
die  cross  bill.  Held,  that  this  was  irre- 
gukr.    Wlgley  v.  WhHaker, 

vol.  l,p.  849 

^  A  cause  and  cross  cause    being   dis- 
miMed  with  costs :  Held,  that  the  costs 


of  evidence,  taken  in  the  former  cause, 
but  used  in  both,  should  be  paid  in  the 
cause  in  which  it  waa  taken.  The  Corpo- 
ratiam  if  Arundel  v.  Holmet. 

vol.  4,  p.  825 
8.  An  estate  was  conveyed  by  A,  to  B., 
upon  trust,  for  ten  years,  to  apply  the 
rents  In  payment  to  B.  of  the  interest 
and  capital  of  1,000/.  lent  by  B.  to  J., 
and  then  to  aell,  pay  off  the  residue  of 
the  1,00011,  and  hold  the  remainder  in 
trust  for  the  wife  and  children  of  A, 
The  rents  exceeded  the  interest.  B,  per- 
mitted A.  to  retain  possession,  and  the 
interest  was  not  applied  as  directed. 
Upon  a  bill  by  B.  against  A.  and  hia 
wife  and  children  for  a  sale :  Held,  that 
B  could  not,  until  he  took  possession, 
be  made  liable  for  what,  without  his 
wilful  default,  he  might  have  received, 
excefit  upon  a  cross  bill  raising  that 
question.    Beari  v.  Prhr. 

vol.  6,  p.  188 

4.  To  a  bill  for  the  specific  performance  of 
a  partnership,  one  Defendant  objected  to 
the  misconduct  of  another  partner,  who 
was  a  Co-defendant  Held,  that  this  de- 
fence could  only  t>e  made  available  upon 
cross  bill.    England  v.  CurUng, 

vol.  8,  p.  129 

5.  By  the  General  Orders,  the  costs  of  a 
bill  of  discovery  are  to  be  costs  in  the 
cause,  unless  the  Court  otherwise  orders. 
Held,  that  the  Court  will  not  vary  the 
rule,  merely  because  the  Defendant  does 
not  make  the  whole  matters  of  a  bill  of 
discovery  available.,   RoMnten  v.  fVaiL 

•"  vol.  10,  p.  78 

6.  An  original  cause  and  cross  csuse  for 
discovery  were  attached  to  V.-C.  K, 
Bruee*9  Court.  The  original  cause  was 
heard  before  an  answer  to  the  cross  cause 
had  been  obtained.  The  Defendant  to 
the  bill  of  discovery  then  put  in  his  an- 
swer,  and  obtained,  at  the  Rolls,  an  order 
of  course  for  his  costs,  suppressing  the 
fact  that  the  bill  of  discovery  was  a  cross 
bill.  It  was  discharged  for  irregularity. 
IVaiit  V.  Fenny.  vol.  1 1,  p.  435 

7.  Exceptions  being  allowed,  the  Plaintiff 
obtained  an  order  to  amend,  and  that  the 
Defendant  might  answer  the  exceptions 
and  amendments  together.  On  the  same ' 
day,  a  cross  bill  waa  filed,  but  the  <ii6- 
pcena  was  not  served  until  the  following 
day.  Held,  that  the  Plaintiff  in  the  ori- 
ginal  suit,  having  obtained  hia  order  to 

*  amend  before  notice  of  the  cross  bill, 
had  not  lost  his  priority.     Oray  v.  Maig, 

vol.  18,  p.  65 

8.  A  deed,  jtrimd  faeh  valid  at  law,  will 
be  acted  on  in  equity  until  it  has  been 
set  aside,  the  Court  never  giving  a  De- 
fendant active  relief  without  a  cross  bill. 
Jaeoba  v.  Riekardti  Jaenhe  v.  Porter, 

vol.  18,  p.  800 

9.  Directors  of  a  company  were  prohibited 
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giving  billf  of  exchange ;  but  they  had 
powers  to  borrow  on  mortgage.  They 
howeTer  gave  billa  to  lecore  an  existing 
debt,  and  a  mortgage  was,  at  the  same 
time,  executed  under  the  seal  of  the 
company,  which  was  made  subject  to  re- 
demption on  payment  of  the  bills.  Held, 
that  upon  a  bill  of  foreclosure  by  the 
mortgagee,  the  deed  of  the  company 
must  be  treated  as  valid,  until  set  aside 
by  an  independent  proceeding.  Seoti  v. 
Colbum,  vol.  26,  p.  276 

10.  When  a  purchaser  of  a  mere  equitable 
interest  in  property  after  a  conveyance 
of  it  to  him  files  a  bill  to  obtain  from 
the  trustees  the  legal  estate,  the  vendors 
may,  without  filing  a  cron  bill,  set  up 
the  invalidity  of  the  purchase.  Hannah  v. 
Hodgtam.  vol.  80,  p.  19 

11.  A  seceding  congregation  of  achapei  at- 
tempted  to  obtain  possession  of  it  by 
procuring  some  of  their  body  to  be  ap- 
pointed  new  trustees.  In  a  suit  to  set 
aside  the  appointment:  Held,  that  the 
new  trustees  could  not  raise  as  a  defence, 
that  the  congregation  had  departed  from 
the  original  form  of  worship,  and  that 
such  an  objection  could  only  be  made 
available  on  an  information  filed  by  them 
and  raising  the  question.  Newtome  v. 
Flowers.  vol.  80,  p.  461 

12.  In  defence  to  a  bill  for  redemption,  the 
mortgagee  set  up  a  contract  entered  into 
with  him  by  the  mortgagor  for  the  sale 
to  him  of  the  equitv  of  redemption.  This 
the  mortffagor  insisted  had  been  aban- 
doned. Held,  that  this  defence  could 
only  be  made  available  by  a  cross  bill. 
Haivtll*  V.  irUwm.  vol.  84,  p.  678 


CROWN. 

[Sm  Kino,  Prbrooative.] 

Grants  by  the  Crown  are  construed  favour- 
ably to  the  grantor,  and  in  such  a  case 
the  usual  rule,  as  to  the  construction  of 
grants,  is  inverted.  If  it  be  shewn  that 
the  King  is  deceived  in  his  grant,  it  will 
not  include  a  subject-matter  not  ex- 
pressed. Attorney-General  v.Ewtflme  Hoe- 
pital,  vol.  17,  p.  866 

CUMULATIVE  LEGACY. 

iSee  Ademption,  Satispaction,  Substi- 
tuted Legacy.] 

1.  Several  annuities  given  by  a  will  and 
codicils  held  to  be  cumulative.  Spire  v. 
Smith.  vol.  I,  p.  419 

2.  A  testator  bequeathed  to  Mrs.  L.  Pitney 
an  annuity  of  150/.,  payable  half  y earl v, 
for  her  separate  use.  He  afterwards 
wrote  in  the  margin  opposite  this  be- 
quest, "  Now  Mrs.  /.  Gray,  one  hundred 
guineas  per  annum,  in  Quarterly  pay- 
ments."   Mrs.  L,  Pitney  had  married  a 


^  Mr.  Gray  prior  to  the  date  of  die  will. 
Held,  that  the  annuities  were  substitu- 
tional, and  that  the  legatee  was  entitled 
to  an  annuity  of  100  guineas  for  her  le- 
parate  use.    Martin  v.  Dritthwater. 

▼oL  2»  p.  215 

8.  Where  a  testator  makes  distinct  gifts  by 
distinct  codicils  the  presumption  is,  that 
the  subsequent  gifts  arc  additional,  and 
that  the  testator,  when  he  made  the  last 
had  not  forgotten  the  former,  and  did  not 
mean  to  make  the  last  either  in  vain  or 
in  substitution  for  the  former ;  but  this 
presumption  may  be  strengthened  or 
rebutted  by  any  circumstances  which,  by 
just  inference  and  presumption,  may 
enable  the  Court  to  ascertain  the  real  in- 
tention of  the  testator.  The  nature  of 
the  legacies  and  the  extent  of  interest  in 
them  which  is  given  are  Terr  material 
circumstances;  but  the  Court  auo  regards 
the  situation  of  the  testator  with  respect 
to  the  persons  for  whom  he  is  making 

Srovision,  and  the  other  directions  which 
e  may  have  given. 

A  legacy  of  5,0002.,  subject  to  be  di- 
vested if  the  legatee  should  die  before 
attaining  twenty-one  or  marriage,  would 
not  be  considered  as  a  repetition  of  or 
substitution  for  two  legacies  of  1,000/. 
and  4,000/.  not  subject  to  be  so  divested 
and  given  by  a  subsequent  oodiciL  Mat' 
tin  V.  Drinkwater.  vol.  2,  p.  95 

4.  By  the  first  codicil,  the  testator  gave  to 
his  illegitimste  daughter  Phillit  an  an- 
nuity of  100/.  a  year  and  a  sum  of  1,000/., 
with  a  power  to  the  trustees  to  advance 
250/.  for  her  benefit.  By  the  second 
codicil  the  testator  merely  revoked  the 
appointment  of  a  trustee.  By  his  third 
codicil  he  srave  Phillis  a  debt  of  1,546/. 
sterling,  a  legacy  of  1,000/.  and  one  of 
4,000/.  when  his  estates  were  cleared  of 
all  present  demands  on  them.  By  a  fifth 
codicil  he  charged  two  estates  with  5,000/. 
each  for  his  illegitimate  daughters  PhilH* 
and  Sybil,  to  be  divested  on  their  dying 
under  twenty.one  or  before  marriage. 
By  a  subsequent  codicil  he  confirmed 
his  will  and  the  second  codicil  (which 
varied  the  trustees  only),  and  also  (though 
insccurately  describing  it)  the  fifth  co- 
dicil ;  and  after  reciting  that  he  had  by 
one  or  both  of  the  codicils  to  his  ssid  will 
in  a  n^gieient  manner  provided  for  PAi//r<, 
he  gave  to  his  illegitimate  daughten 
Sylfil  and  Clara  an  estate  similar  in  all 
respects  to  that  which  by  his  said  codicil 
or  codicils  he  had  given  to  his  said  other 
daughter,  and  he  declared  that  Syhil  and 
Clara  should  have  the  same  provision  ai 
he  had  made  for  his  other  daughter. 
Held,  that  the  legacies  were  not  cumula- 
tive and  that  the  daughters  were  en- 
titled to  the  provision  made  by  the  fifth 
codicil  only.     Rohley  ▼.  Robley, 

voL  2,  p.  95 
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J.  A  testator,  in  his  lifetime,  by  bond 
secured  to  if.  CL  C.  an  annuity  of  300/. 
for  life,  payable  on  the  usual  quarter 
days,  &c. ;  and  by  his  will  he  confirmed 
it,  and  bequeathed  a  further  annuity  of 
200/.,  payable  in  the  same  manner,  it 
beings  his  intention  that  she  should  re- 
ceive an  annuity  of  50QL  instead  of  300/. 
By  a  codicil,  the  testator  directed  his 
trustees  to  raise  500/.  a  year,  and  pay  the 
same  to  H,  C.  C.  during  her  life,  by 
quarterly  payments.  Held,  that  the  se- 
cond annuity  was  cumulatiTe.  Radbum 
▼.  Jenis.  Tol.  3,  p.  450 

6.  E.H^  for  valuable  consideration,  granted 
to  bis  two  sisters  annuities  of  300JL  a  year 
each,  during  their  lives,  payable  in  Ja- 
muuy,  Jpril,  July,  and  October.  By  his 
will  he  gave  his  widow  an  annuity  in 
lieu  of  the  annual  sum  payable  to  her 
under  her  marriage  settlement,  and  of 
dower;  and  he  directed  his  debts  to  be 
paid,  and  bequeathed  to  his  sisters  re- 
spectively, annuities  of  900/.  and  500/. 
each  for  their  separate  use,  payable  on 
the  usual  quarterly  days  of  pajrment 
Held,  that  the  annuities  of  300/.  each 
were  not  satisfied  by  the  annuities  given 
by  the  will,  and  that  the  sisters  were 
therefore  entitled  to  both  annuities.  HaUs 
V.  DartiL  vol.  9}  p*  324 

7.  A  testator  bequeathed  as  follows : — "  to 
M.  C  B.,  besides  Austrian  metailiqugt  for 
104,000  florins,  I  give  5,000/."  By  a 
subsequent  codicil  he  bequeathed  as  fol- 
lows :—*<  Whereas,  I  have  by  indorse- 
ment on  two  little  parcels,  containing  104 
Austrkm  bonds  of  1,000  florins  each, 
given  them  to  M,C,  B,\  I  confirm  said 
disposition,  and  add  to  it  20,000/."  Held, 
first,  that  the  testator,  as  to  the  AuUrian 
securities,  referred  to  the  same  subject- 
matter  ;  and  the  testator,  not  possessing 
such  securities  at  his  death,  that  the  gift 
of  them  failed ;  and  secondly,  that  the 
gifts  of  the  two  sums  of  5,000/L  and 
20,000/.  (though  both  were  connected 
with  the  gift  of  the  same  Austrian  secu- 
rities were  cumulative  and  not  substi- 
tutional. Marquis  of  Hertford  v.  Lord 
Lowthtr.    {Countess  Berehioldt's  case.) 

vol.  7,  p.  107 

8.  By  hit  will  the  testator  bequeathed  his 
residue  between  Ann  Sarah  Parker  and 
ten  other  persons  (naming  them).  Two 
of  the  legatees  having  died,  the  testator, 
by  a  codicil,  gave  the  residue  between 
eight  persons,  naming  them,  and  Ann 
Sarah  Parker,  G,  F.,  and  Ann  Parker.  It 
appeared  that  Ann  Sarah  Parker  and 
Ann  Parker  were  the  same  persons.  Held, 
that  she  was  entitled  to  one-tenth,  and 
not  to  two-elevenths  of  the  residue.  Read 
V.  Strangeways,  vol.  12,  p.  323 

9.  A  testator  bequeathed  to  his  daughter 
A.  lyOOOt  and  100  banking  shares,  and 
to  his  daughter  S.  3,000/.  and  100  shares. 

VOL.XXXVI^l. 


By  a  codicil  he  revoked  both  gifts  to 
A»  and  bequeathed  to  her  500/. and  **tha" 
100  shares  specified  in  his  will.  But  as 
to  B,  he  revoked  the  3,000/.  only,  and 
gave  to  her  1,500/.  and  100  shares.  Held, 
that  B.  was  entitled  to  200  shares,  the 
legacies  being  cumulative.  Lobley  v. 
Stocks.  vol.  19,  p.  392 

10.  The  testator  bequeathed  to  ^.,  ror  her 
life,  an  annuity  of  10/.,  the  annui^  of 
nineteen  guineas  upon  the  death  of  A,, 
and  the  annuity  of  50/.  when  the  mort- 
gage on  his  estate  should  be  reduced  to 
Boot, "  and  which  respective  sums  of  10/., 
19  guineas,  50/.,  as  the  case  might  be, 
were  to  be  paid"  half-yearly.  Held, 
that  they  were  cumulative.  Hartley  v. 
Ostler.  vol.  22,  p.  449 

11.  A  testator  gave  a  legacy  of  7,000/.  to 
his  wife,  and  other  similar  legacies.  By 
a  codicil,  he  gave  a  legacy  of  6,000/.  to 
his  wife  and  other  legacies,  and  he  di- 
rected "that  so  far  as  the  codicil  was  in 
addition  to  any  testamentary  document 
he  had  already  made,  he  wished  it  to 
take  efi*ect,  and  not  cancel  or  revoke  any 
prior  document  which  might  exist" 
Held,  that  the  legacies  were  cumulative. 
Tounuhend  v.  Mostyn.  vol.  26,  p.  72 

12.  Gifts  of  legacies  of  different  amounts 
to  the  same  persons,  by  two  different  in- 
struments. Held,  substitutional,  and  not 
cumulative.    Tuckey  v.  Henderson. 

vol.  33,  p.  174 

13.  By  her  will,  a  testatrix,  under  an  ex- 
isting power,  appointed  1,000/.  to  A.  B. 
By  a  subsequent  testamentary  instru- 
ment she  bequeathed  1.000/.  to  A.  B, 
Held,  that  the  gifts  were  cumulative. 
Ibid. 

CURTESY. 

There  is  no  estate  by  the  curtesy  issuing 
out  of  an  estate  pur  outer  vie.  Stead  v. 
Piatt.  vol.  18,  p;  50 

CUSTOM. 

Whether  a  custom  for  a  lord  to  prosecute 
mining  operation  under  the  soil,  so  as  to 
destroy  the  buildings  of  the  copyholders, 
without  making  any  compensation,  is  a 
valid  custom,  qumre.  tlilton  v.  Lord 
Granville,  vol.  4,  p.  130 

CY.PRES. 

1.  The  doctrine  of  ey-pris  is  not  to  be  ex- 
tended.   Hale  ▼.  Pew.        vol.  25,  p.  335 

2.  The  cy-pris  doctrine  is  inapplicable 
when  the  limitation  to  unborn  children 
gives  them  a  fee.    Ibid. 


DAMAGES. 

1.  Agreement  for  the  sale  of  a  lease,  "with 
possession  on  the  1st  of  December,  the 
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rent  to  commence  at  Ckristwuu^**  Posses- 
sion was  not  given  until  the  Slst  of 
January,  through  the  default  of  the 
vendor.  Held,  that  the  purchaser  was 
entitled  to  compensation*  and  an  inquiry 
was  directed.  Gedye  v*  The  Duke  qf 
Montrote,  vol.  26,  p.  45 

2.  In  a  case  where  the  Court  has  no  juris- 
diction to  grant  a  specific  performance  of 
a  contract,  it  has  no  jurisdiction,  under 
the  21  &  22  Viet.  c.  27,  to  award  and 
assess  damages  for  its  nonperformance. 
Rogers  t.  CkailiM.  vol.  27,  p.  175 

3.  An  iigunction  was  granted,  on  the  usual 
undertaking  to  he  answerable  in  damages. 
The  injunction  having  been  dissolved  i 
the  Defendant  moved  to  dismiss  for  want  ! 
of  prosecution,  and  for  a  reference  to 
ascertain  the  amount  of  damages.  The 
Plaintiff  undertook  to  speed.  Held, 
that  this  was  not  the  proper  time  for  ob- 
taining a  reference  as  to  damages.  South' 
ioorih  V.  Taylor.  vol.  28,  p.  616 

4.  A  mortgagor  entered  into  a  contract  to 
grant  a  lease,  which  the  mortgagee  re- 
fused to  ratify.  Held,  that  specific  per- 
formance coiud  not  he  enforced,  but  the 
Court  under  Sir  Hugh  Caim^  Act  (21  , 
&  22  Vict  c.  27,  8.  2),  assessed  the 
damages  sustained.    Howe  v.  Ilunt. 

vol.  31,  p.  420 

5.  In  a  case  for  an  injunction,  which,  from 
circumstances  arising  after  the  bill  was 
filed,  could  not  be  granted,  the  Court 

,  awarded  damages,  though  not  specifically 
prayed  for  by  the  bill.    Catton  v.  Wyld. 

vol.  32,  p.  266 

6.  The  Defendant,  a  mortgagee,  agreed  to 
grant  a  lease  to  the  Plaintiff,  but  upon 
the  mutual  understanding  that  the  mort- 
gagor was  to  concur.  The  mortgagor 
having  refused  his  concurrence :  Held, 
that  the  Plaintiff  was  not  entitled  to  in- 
sist  on  having  a  lease  from  the  mortgagee 
alone ;  and  secondly,  that  he  was  not  en- 
titled to  damages  in  equity.  Franklinski 
Y.Bail.  vol.  S3,  p.  560 


DEATH  WITHOUT  ISSUE. 

{See  Dtino  without  Issue,  Imflica- 
TiON  (Gift  by).] 

Effect  of  the  29th  section  of  the  Statute  of 
Wills  on  the  construction  of  '<  death 
without  issue.''    Morrit  v.  MorrU. 

vol.  17,  p.  198 

DE  BENE  ESSE. 

[See  WiTKEss  (De  bene  Esse).] 

DEBT. 

[See  Admxnistbation,  Charge  of  Debts, 
Cbeditors'  Deed,  Interest,  Order 
OP  AasiTB,  Payment  (Debts  and  Le- 


gacies), Proof  of  Dbbt8«  Specialty 
Debt.] 

1.  *<  Debts*'  of  a  testator  held  to  include 
damages  accrued  after  his  death  under 
an  equitable  liability  to  indemnify.  WUl^ 
ion  ▼.  Leonard.  vol.  3,  p.  373 

2.  A  suit  was  instituted  by  a  son  against 
his  mother.  A  compromise  was  effected, 
whereby  the  mother  agreed  to  aettle  a 
aum  on  the  son  and  his  family,  and  pay 
170^  amongst  such  of  the  son's  creditors 
<*as  should  be  willing  to  accept  the  same 
in  full  discharge  of  their  respective  debts, 
and  should  express  their  consent"  before 
a  given  day.  None  of  the  creditors 
assented,  and  no  payment  was  made  to 
diem.  The  son  became  insolvent.  Held, 
that  the  mother  was  not  liable  to  pay  the 
1 7QL  to  the  assignees.  Sherwood  v.  Waiker, 

voL  6,  p.  401 

3.  Fees  to  counsel's  clerka  are  mere  gra- 
tuities, for  which  they  have  no  legal 
demand,  and  this  Court  has  no  juriadic- 
tion  in  respect  of  such  fees  as  againat 
the  clerks.    Ex  parte  Cotton, 

vol.  9,  p.  107 

4.  A  surety  was  compiled  to  pay  money 
for  his  principal  which  the  pnncipal  waa 
decreed  to  repay,  with  the  costs  of  auit. 
Held,  that  the  claim  of  the  surety  con- 
stituted a  debt  sufficient  to  support  a 
creditor's  administration  suit.  Rice  v. 
Gordon.  vol.  11  >  p.  265 

5.  By  a  settlement,  the  wife's  father  cove- 
nanted to  pay  3,000{.  to  trustees  for  the 
husband  for  life,  then  to  the  wife  for  life, 
and  afterwards  for  the  younger  children  ; 
but  it  was  provided,  that  upon  the  hus- 
band's  settling  a  certain  real  estate,  he 
should  become  absolutely  entitled  to  the 
3,000/.  In  1814  the  husband  assigrned 
that  sum  to  trustees  for  his  wife,  during 
their  joint  lives.  In  1820  the  estate  was 
settled,  and  in  1823  the  3,000/,  was  paid 
to  the  trustees,  who  paid  it  over  to  the 
husband,  taking  his  bond  for  the  amount. 
The  husband,  by  his  will,  directed  his 
debts,  including,  as  he  declared,  this 
bond,  to  be  paid  out  of  his  real  estate. 
Held,  that,  upon  satisfaction  of  the  wife* a 
claim,  the  debt  upon  the  bond  had  ceased. 
Senhoute  v.  HalL  vol.  14,  p.  241 

&  A  testator  devised  his  JS.  estate,  subject 
to  debts,  &c.,  to  his  wife  for  life,  with 
remainders  over,  and  he  devised  his  C. 
estate,  subject  to  his  debts,  &c.,  to  his 
wife  absolutely.  He  afterwards  mort- 
gaged his  E.  estate.  Held,  on  a  defi- 
ciency of  the  personal  estate,  tliat  the 
estates  E.  and  C.  ought  to  contribute 
rateably  towards  payment  of  the  mort- 
gage.   Middleton  v.MiddUton* 

vol.  l/>,  p.  450 

7.  Trust  funds  were  lent  to  jt,  B.  (the 
tenant  for  life),  with  the  aasent  of  his 
wife  and  ehildreo,  who  were  entitled  in 
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remainder.  A.  B,  secured  the  repay- 
ment to  the  trustees  by  a  life  policy  and 
a  charge  on  his  living.  The  trustees,  for 
ie?enteen  years,  with  the  assent  and  con- 
currence of  A.  J?.,  paid  oyer  the  surplus 
proceeds  of  the  living  to  A,  B.'s  family, 
from  whom  he  was  living  separate. 
Ueld,  that  the  debt  was  not  thereby  satis- 
fied.   Clack  Y.  Hoiland.     toI.  19,  p.  262 

8.  if.,  in  Januarff,  1853,  gave  to  B,  his 
I  0  U  for  65/.  After  A.*b  death,  B. 
having  claimed  the  amount,  his  receipt 
for  the  amount  was  produced.  B,  swore, 
positively,  that  the  amount  had  never 
been  paid.  The  Court  held,  that  it 
could  not  act  on  his  unsupported  tes* 
timony  against  the  written  evidence.  /» 
re  Farrow^ s  Ettaie,  voL  22,  p.  400 

9.  A  daoghter  was  entitled  to  one-fifth  of 
some  property,  and  her  father  to  the  re- 
mainder. She  resided  with,  and  was 
maintained  by,  him,  and  he  received  the 
whole  of  the  rents.  After  his  death  she, 
ibr  the  first  time,  claimed  against  his 
estate  an  account  of  one-fifth  of  the 
rents  for  twenty  yean.  The  Court  con- 
doded,  that  the  common  establishment 
had  been  maintained  out  of  the  mixed 
fiind,  and  rejected  the  claim.  Smith  v. 
Smith:  THnder  ▼.  5MM.    vol.  23,  p.  55i 

10.  Under  a  private  act,  the  debts  of  C.  were 
to  be  paid  when  "  proved  tb  the  satisfac- 
tion of  the  Court."  An  unprofessional 
man  had  obtained  a  judgment,  by  confes- 
sion, against  C.  for  8,8601.  The  only 
consideration  shewn  for  it  was  services 
which  ought  properly  to  have  been  per- 
formed by  a  solicitor  or  a  parliamentary 
agent  Held,  that  they  must  be  held  to 
have  been  performed  gratuitously,  unless 
a  distinct  agreement  were  made  out  No 
agreement  hiaving  been  proved,  the  claim 
on  the  judgment  was  disallowed.  In  re 
Cornet  EiUUe  Act;  Bx parte  Itaae, 

vol.  80,  p.  274 

11.  Claim  of  West  India  consignee  ordered 
to  be  paid  out  of  general  assets.  Lyne 
V.  Thompion.  vol.  80,  p.  542 

12.  A  father  voluntarily  paid  a  debt  due  to 
a  bank  ttom  his  son,  and  the  father  after- 
wsrds  died  insolvent.  Held,  that  there 
was  no  debt  from  the  son  to  the  father's 
estate.    Graham  ▼.  Wickham,    (No.  2.) 

vol.  81,  p.  478 

13.  A  purchaser's  right  to  have  his  de- 
posit returned,  held  to  constitute  a  suffi- 
cient debt  to  support  a  creditor's  suit  for 
administration.    Cauon  v.  Rohertt, 

vol.  SI,  p.  618 

DECLARATION  OF  TRUST. 

\Set  Statute  of  Faavds,  Voluntary 

Trust.] 

A.  and  B.  were  trustees  of  a  will,  and  they 
sod  the  widow  were  the  executors.  The 
widow,  previous  to  her  second  marriage, 


transferred  a  sum  standing  in  her  sole 
name  to  A*  and  B.,  upon  certain  trusts 
agreed  on  between  her  and  her  second 
husband.  Aflter  the  marriage,  the  trustees 
of  A.  and  B,  declared  the  trusts  accord- 
ingly. The  fund  was  part  of  the  tes- 
tator's assets,  but  the  second  husband 
had  no  notice  of  that  £act  Held,  that 
if.  and  B.  held  it  on  die  trusts  of  the  set- 
tlement, and  not  those  of  the  will. 
Cooper  V.  Wormald.  vol.  27,  p.  266 


DECLARATORY  DECREE. 

The  testatrix  directed  her  residuary  estate 
"  to  be  divided  equally"  between  her  two 
granddaughters  on  the  youngest  attain- 
ing twenty-one.  She  added,  if  they  both 
marry  a  relation  of  /.  D.,  then  the  re- 
sidue is  to  be  divided  between  my 
nephews  and  nieces.  The  grand- 
daughters having  attained  twenty-one 
and  being  still  unmarried,  the  Court  de- 
clined deciding  the  validity  of  the  gift 
over,  but  held  that  they  were  entitled  to 
payment,  subject  to  any  future  question. 
Bird  V.  Pincknty.  vol.  84,  p.  273 


DECREE. 

[See  Declaratort  Decree,  Decree 
(altering).  Decree  bt  Default, 
Decree  (drawing  up).  Decree  (En- 
rolment), Estoppel,  Inquiries,  Mi- 
nutes, Order. 

1.  A  suit  was  instituted,  after  a  great  lapse 
of  time,  and  after  the  death  of  all  the 
trustees  of  a  will,  to  make  the  lestates  of 
such  trustees  liable  for  breaches  of  trust 
in  the  administration.  Their  represen- 
tatives being  personally  ignorant  of  the 
matters,  the  Court  reftised  to  declare  the 
liability  in  the  first  instance,  but  directed 
inquiries.    KirUman  v.  Booth, 

vol.  11,  p.  278 

2.  A  schoolmaster  retained  all  the  rents  of 
a  charity  estate,  after  making  small  fixed 

Eayments  to  the  almspeopTe.  At  the 
earing,  the  Court  held  that  he  was  not 
entitled  to  do  so,  and  made  a  decree,  re- 
ferring it  to  the  Master  to  inquire  what 
the  charity  estate  and  property  consisted 
of,  and  to  settle  a  proper  scheme  for 
the  management  of  the  estates  and  pro- 
perty, and  "  for  the  application  of  the 
future  rents  and  profits  of  the  school." 
No  account  was  directed  against  the 
schoolmaster.  Held,  that "  future  rents' ' 
meant  all  those  subsequent  to  the  decree, 
and  the  schoolmaster  having  died  before 
the  scheme  had  been  settled,  the  Court, 
on  a  supplemental  information,  directed 
an  account  against  his  personal  represen- 
tatives of  the  rents  received  subsequent 
to  the  decree,  Tho  Attorney-General  ▼. 
Tt^ell.  vol.  12,  p.  85 
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3.  On  a  bill,  by  first  mortgagee  against 
'  mortgagor  and  second   mortgagee,   the 

Plaintiff  should  prove  the  second  mort- 
gage, otherwise  he  can  only  take  an  in- 
quiry at  the  first  hearing.  Gmardner  y. 
Doucher,  ToL  13,  p.  68 

4.  By  the  decree,  arrears  of  maintenance 
were  ordered  to  be  paid  out  of  a  fund  in 
Court,  consisting  both  of  corpui  and  rents 
of  real  estate,  and  it  was  referred  to  the 
Master  to  calculate  interest  on  the 
arrears.  Upon  the  matter  coming  before 
the  Court  upon  the  Master's  report. 
Held,  that  it  was  not  then  competent  for 
the  parties  to  contend,  that  the  arrears 
and  interest  were  not  payable  out  of  the 
corput,  for  the  point  must  be  considered 
settled  by  the  prior  decree.  Damet  ▼. 
Browne.  toI.  14,  p.  127 

(See  Livsey  y.  Hardng.  voL  21,  p.  227) 


DECREE  (ALTERING). 

1.  An  accidental  slip  in  a  decree  directing 
a  sale,  if  certain  persons  **  and  the  heir- 

.  at-law"  should  be  found  parties,  cor- 
rected, on  petition,  by  substituting  the 
words  "other  than  the  heir-at-law." 
Turner  y.  Hodgmm*  yoI.  9,  p.  265 

2.  Costa  had  been  ordered  to  be  paid  out  of 
income  instead  of  out  of  corpus.  Held, 
that  this  did  not  preclude  the  matter 
being  afterwards  set  right.  Sheppard  v. 
Sheppard.  voL  83,  p.  129 

8.  A  clerical  error  in  the  enrolment  of  a 
decree  corrected  by  the  Master  of  the 
Rolls.  Aitometf'Oeneral  y.  CrreenhiU. 
(No.  2.)  Yol.  84,  p.  174 


DECREE  BY  DEFAULT. 

The  Plaintiff  filed  a  traversing  order.  The 
Defendant  afterwards  made  default  in 
appearing  at  the  hearing.  Held,  first, 
that  the  Plaintiff  was  not  entitled  to  take 
as  of  course,  such  decree  as  he  could 
abide  by,  but  must  go  through  his  case  and 
take  such  decree  as  to  the  Court  might 
appear  just ;  aod  secondly,  that  service 
of  the  traversing  order  must  be  proved 
by  affidavit    Evans  v.  WiUiamt. 

YoL  6,  p.  118 


DECFwEE  (DRAWING  UP  AND  EN- 
TERING). 

1.  Order  held  irregnlar,  first,  on  the 
ground  of  its  having  been  made  and 
passed  without  due  notice  to  the  other 
parties  to  the  cause ;  and  secondly,  as 
not  specifying  the  evidence  on  which  it 
was  grouoded.    Stubbt  y.  Sargon, 

Yol.  4,  p.  90 


2.  Any  proceedings,  nowever  inadvertendy 
had,  upon  a  decree  or  order  not  entered 
in  the  Registrar's  book,  are  irregular  and 
Yoidable.     Tolton  y.  Jermt. 

vol.  8,  p.  S64 

3.  An  order  passed  in  May,  1887,  was  widi- 
out  order  entered  in  AprUy  1845,  held  ir- 
regular.   Ibid, 

4.  Observations  as  to  the  mode  and  formi 
of  drawing  up  and  passing  decrees  in  the 
Registrar's  office. 

By  oonsentthe  Registrar,  in  drawing  up 
a  decree,  sometimes  permits  such  altera- 
tions to  be  made  in  it  as  he  believes  the 
Court  would  sanction,  and  which  are 
binding  on  the  parties.  Daitenport  r. 
Staford,  voL  8,  p.  60i 

5.  Strict  regularity  requires  that  every 
word  of  a  decree  should  be  pronounced 
or  dictated  by  the  Court,  and  that,  with- 
out a  subsequent  cmler  of  the  Court,  or 
at  least  without  personal  oommunicatioQ 
with  the  Judge,  no  alteration  should  be 
made.  This  became  at  first  ino<mve- 
nient,  and  at  length  impracticable,  and 
now  the  Registrars,  upon  consent,  allow 
alterations,  as  the  admission  of  assets 
and  striking  out  the  direction  to  take 
accounts,  which  would  have  been  neces- 
sary if  assets  had  not  been  admitted. 
The  admission  is  usually  stated  to  have 
been  made  by  the  party's  counsel.    Und, 

6.  As  to  the  mode  of  proceeding  to  be  re- 
lieved from  an  admission  in  a  decree 
firaudulently  inserted,  or  consented  to  by 
mistake.    Ibid. 

7.  In  November,  1847,  an  order  was  made 
for  an  injunction,  but  was  not  drawn  up. 
Upon  an  ex  parte  [application  in  April, 
1849,  to  have  it  drawn  up,  Held,  that 
notice  of  the  application  must  be  given 
to  the  Defendant    Baiemau  v.  Wiatt. 

YoLll,p.587 

8.  Rule  of  practice  u  to  varying  the  minutes 
of  decrees.  The  Registrar  must  first  com- 
plete the  minutes,  and  any  party  dissatis- 
fied may  then  give  notice  of  motion  spe- 
cifying the  subject  of  complaint.  Priux 
Y.  Howard.  voL  14,  p.  208 

9.  A  notice  to  draw  up  an  order  served  one 
day  for  the  next  is  regular.  In  re  Ckritt- 
sMf.  vol.  19,  p.  619 

10.  An  order  drawn  up  in  the  Rmitrar's 
office,  in  the  absence  of  a  Defendant, 
will  not  be  set  aside  where  no  ennor  is 
shewn.    Smith  v.  Acton,   (No.  2.) 

vol  26,  p.  669 


DECREE  (ENROLMENT). 

On  a  motion,  under  the  new  Orders  to  enrol 
a  decree,  after  a  delay  of  more  than  six 
months,  the  Court  granted  the  Respond- 
ents a  delay  of  twenty-eight  days.  Sher- 
win  Y.  Skakeepeare.  vol.  18,  p.  627 
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DEED. 

[See  Construction,  Covenant,  Crown, 
Died  Poll,  Independent  Contract, 
Mistake,  Reforming  Deed.] 

1.  Foar  deeds,  though  bearing  date  on  four 
consecntiTe  days,  hdd  to  be  necessarily 
coDnected  together,  and  to  form  one 
traosactioo.    Ford  t.  Siuart. 

▼ol.  15,  p.  493 

2.  Every  deed  is  to  be  taken  most  strongly 
agiiost  the  grantor ;  but  where  the  owner 
of  an  estate,  on  his  marriage,  settles  it 
upoo  himself  for  life,  with  remainders 
over,  and  is  therefore,  in  one  sense,  both 
grantor  and  grantee,  his  interest  under 
the  deed  is  to  be  construed  as  if  a  stranger 
had  been  the  grantor.     Vincent  v.  Spieer, 

▼ol.  22,  p.  380 
(Seau  in  case  of  grant  by  Crown.  At- 
torntjf'General  v.  Ew§lme  Hospital. 

▼oI.]7>  p.  866) 

3.  Alteration  of  deed  by  filling  in  blanks 
after  the  execution,  held  not  to  avoid  it. 
Adtetts  V.  Hives,  vol.  83,  p.  52 

4.  Necessity  of  proving  a  de€d  by  the  at. 
testing  witness,  where  its  validity  and 
the  payment  of  the  consideration  is  con* 
tested  by  a  person  not  a  party  to  it. 
Leigh  V.  Lloyd,  vol.  S&,  p.  455 


DEED  POLL. 

A  deed  poll  in  the  form  of  a  power  of  at- 
torney, held,  in  equity,  to  amount  to  an 
aasigoment,  or  to  a  covenant  to  assign. 
Bennett  v.  Cooper,  vol  9,  p.  252 


DEFENDANT. 

[Set  Abscomdimo  Dependant,  Co-De^ 

PENDANT.] 


DELAY. 

[Set   Abandonment,    Acceptance    op 
Title,  Breach  op  Trust,  Waiver.] 

I-  Under  a  trust  deed  dated  in  1806,  and 
which  was  to  operate  during  the  life  of 
the  grantor,  the  trustee,  after  the  per- 
formance of  certain  trusts,  was  to  pay 
the  surplus  rents  to  the  owner  during  his 
life.  The  owner  died  in  1 8 1 6,  the  trustee 
died  in  1818,  and  in  1828  a  bill  for  an 
account  was  filed  by  the  representative  of 
the  former  against  the  representatives  of 
the  latter.  The  answer  was  filed  in  the  fol- 
"^wingvear,  butno  further  proceedings 
were  taken  in  the  suit  until  1889,  when 
^°*^€aiiie  was  set  down  and  was  heard  in 
ioiO,  Held,  that  no  such  laches  existed 
as  to  har  the  account.    Held  also,  that, 


as  regarded  the  lapse  of  time,  the  case 
was  to  be  looked  at  in  the  same  light  now 
as  at  the  filing  of  the  bill  Dickenson  v. 
Lord  HoUamd.  vol.  2,  p.  3 1 0 

2.  Trustees,  after  acquiescence,  restrained 
from  legal  proeeedmgs  against  the  tenant 
for  life  to  recover  the  title-deeds,  and  re- 
ceive the  renta.    Denton  v.  Denton, 

vol.  7,  p.  388 

2a.  A  bond-creditor  proved  his  debt  under 
a  decree  in  a  creditor's  suiti  he  also 
claimed  to  have  an  equitable  mortgage 
for  the  amount  The  matter  stood  over 
to  amend  his  charge,  &c  He  neglected 
to  do  so,  and  was  reported  a  bond-cre- 
ditor  only.  The  estate  was  sold  and  the 
money  paid  into  Court,  and  an  appor- 
tionment directed.  Nine  yean  after,  his 
personal  representative  presented  a  pe- 
tition for  liberty  to  go  in  and  establish 
his  mortgage,  alleging  that  he  had  re- 
centlv  discovered  that  the  charge  had 
not  been  amended:  it  was  dismissed 
with  costs.     Cattell  v.  J^mons, 

vol.  8,  p.  248 

3.  A  decree,  made  in  1880,  contained  an 
admission  of  assets.  A  petition  of  rehear- 
ing, and  a  special  petition  to  be  relieved 
from  the  admission  were  presented,  which 
the  Court  conceived  to  be  pounded  on  a 
fraud  committed.  Held,  m  1845,  that, 
whether  fraud  and  mistake  had  been 
committed,  yet,  considering  the  circum* 
stances  of  the  case,  the  length  of  time 
that  had  elapsed,  the  transactions  that 
had  taken  place,  the  absence  of  docu- 
ments, and  the  imperfections  of  the  evi- 
dence, justice  could  not  be  done  upon  a 
mere  rehearing  of  the  cause  as  it  stood  in 
1830.     Davenport  y  Stqford. 

vol.  8,  p.  503 

4.  A  bill  by  a  creditor,  to  obtain  relief  in- 
consistent with  an  order  in  a  previous 
suit,  was  filed  nearly  twenty  yean  sub- 
sequent to  the  date  of  the  order,  and 
prayed  that  the  order  might  be  reviewed. 
An  application  to  rehear  the  former  suit 
was  refused,  on  the  ground  of  laches, 
acquiescence,  and  length  of  time,  but 
with  liberty  to  renew  the  application  at 
the  hearing  of  the  second  suit.  Gwynne 
V.  Awards,  vol.  9,  p.  22 

5.  A  testator  bequeathed  to  his  widow  a 
pecuniary  legacy  and  a  life  annuity. 
She  survived  him  twenty-eight  years, 
and  after  her  death,  her  executrix  filed 
a  bill  for  their  recovery.  No  explanation 
was  given  of  the  circumstances,  and  no 
proof  of  any  intermediate  payment.  The 
bill  was  dismissed  on  the  ground  of 
great  laches.    Pattison  v.  Hawkesworth. 

vol.  10,  p.  37 o 

(See  Parker  v.  Bloxam,  vol.  20,  p.  295) 

6a,  A  special  injunction,  on  notice,  to  pre* 

vent  Uie  infringement  of  a  patent  refused, 

on  the  ground  of  delay,  notwithstanding 

the  Court  had  a  strong  impression  in 
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favour  of  the  Plaintiff's  right.    Bridton  ▼. 
Benecke,  vol.  12,  p.  1 

Gt  A  testator,  who  died  in  1796,  save  his 
personal  estate  to  his  widow  for  life,  with 
remainder  to  B.  B,  died  in  1826,  and 
the  widow  in  1849.  The  Plaintifii  then 
filed  a  bill  against  the  representatives  of 
the  executors,  to  make  them  liable  for 
investing  in  Five  per  Cents.,  instead  of  in 
Consols,  &c.  In  1837  the  Plaintiffs  had 
notice  of  the  state  of  the  investment 
Held,  that  they  were  barred  by  laches 
and  lapse  of  time.    Browne  v.  Crou. 

vol.  14,  p.  105 

7.  A  party  reiving  on  his  ignorance  of 
facts*  must  shew,  not  only  that  he  had 
not  the  information,  but  that  he  could 
not,  with  due  diligence,  obtain  it. 

The  Plaintiff,  a  surety,  sought  to  set 
aside  a  deed  executed  in  1848,  on  the 
ground  that  he  had  been  released  by  a 
transaction  between  the  principals  in 
1842,  of  which  he  was  ignorant  in  1848. 
It  appeared  that  he  had  made  inquiries 
in  1845,  and  was  referred  to  persons  who 
could  give  him  the  information,  but  neg- 
lected to  do  so  until  the  end  of  1849, 
when  he  obuined  it.  Held,  that  having 
in  1845  the  means  of  acquiring  the  know, 
ledge,  he  must  be  deemed  to  have  had 
It  in  1848,  and  his  bill  was  dismissed. 
Waion  V.  Waremg.  vol.  15,  p.  151 

8.  J.,  a  merchant  in  Cuba,  sold  to  B.  part 
of  a  cargo  shipped  by  him,  and  C»  (who 
was  ^.'s correspondent  in  EngUind),he\ng 
informed  thereof  by  B.,  made  no  claim 
until  four  months  afterwards,  when  he 
insisted  on  a  paramount  right  over  B.  to 
the  cargo.  Held,  that  even  assuming  he 
had  originally  such  right,  his  conduct  had 
been  such,  that  a  Court  of  Equity  would 
not  allow  him  to  enforce  it  against  B. 
ZuUietar,  Tjfrie,  vol.  15,  p.  577 

9*  Laches  not  to  be  imputed  to  a  vendor 
for  delay  in  filing  his  bill,  where  to  the 
last  the  purchaser  insists  on  the  contract, 
but  disputes  its  effect  Lord  Jamet  Stuart 
Y.  ThB  London  and  North  Wettem  Rail- 
watf  Company,  yoL  15,  p.  513 

10.  A  creditor  of  a  banking  firm  held  to 
have  accepted  the  surviving  partners  as 
his  debtors,  and  to  have  lost,  by  sixteen 
years'  delay  and  his  conduct,  the  benefit 
of  a  trust  contained  in  the  will  of  the  de- 
ceased partner  for  payment  of  his  debts 
out  of  his  real  estate.    Brown  ▼.  Gordon, 

vol.  16,  p.  802 

11.  Bill,  after  seventeen  years,  to  set  aside 
a  purchase  of  the  testator's  estate  by  his 
executor,  at  an  undervalue,  dismissed, 
on  the  ground  of  the  delay;  although 
the  sale,  if  recent,  would  have  been  set 
aside.    Baker  v.  Reed,        vol.  18,  p.  898 

(See  S^w  ▼.  NeaU.       vol.  20,  p.  157) 

12.  Executors  were  to  make  an  investment 
to  produce  an  annuity  of  100^  for  A,  for 
life,  and  the  capital  was  then  given  to 


J,*s  children.  No  investment  having 
been  made,  the  children  were  held  en- 
titled  to  3,338t  Consols  and  not  to  2,000/. 
sterling.  On  the  death  of  A.  in  1843,  his 
children,  on  receiving  2,0002.,  executed  a 
release,  which,  after  reciting  ^t  accord- 
ing to  the  trust  2,0002.  had  been  set  apart 
to  answer  the  annuity,  they  released  the 
first  representative  of  the  testator  fioni 
all  claims  and  demands.  In  1854  the 
children  instituted  a  suit  to  recover  the 
amount  of  Consols  which  would  be  re- 
quired to  produce  1002.  Held,  that  hav. 
ing  regard  to  the  situation  in  life  of  the 
Plaintiffs,  the  inaccuracy  of  the  reciuls, 
and  the  absence  of  professional  assist- 
ance, they  were  not  barred  by  lapse  of 
time.  Aepland  v.  ffatte.  vol.  20,  p.  474 
12a.  Where  a  person  named  executor  re- 
tained the  whole  assets  in  discharge  of 
his  debts,  without  proving  the  will.  The 
Court,  notwithstanding  great  lapse  of 
time,  granted  relief  by  ordering  a  sale. 
Smith  V.  Bakee,  vol.  20,  p.  568 

13.  The  testator  directed  the  investment  in 
the  funds  bf  sufficient  to  produce  40<.  a 
year,  and  the  dividends  to  be  paid  to  his 
wife  for  life,  and  he  bequeathed  his  ge- 
neral residue  and  the  fund  invested  (after 
her  death)  to  other  persona.  An  mvcst- 
ment  was  made  in  rive  per  Cents.,  which 
were  reduced  and  produced  less  thsn  40/. 
Held,  that  the  widow  was  entitled  to 
have  the  deficiency  made  good  out  of  the 
corpus  of  the  fund,  and  the  widow  having 
received  less  than  40/.  for  thirty-tbree 

} rears.  Held,  that  there  had  been  no 
aches  or  acquiescence,  the  question  now 
relating  to  the  respective  rights  of  psr- 
ties  to  an  existing  trust  fund.  Mills  v. 
Drewitt.  vol.  20,  p.  632 

14.  Delay  and  laches,  on  the  part  of  the 
Plaintiff,  are  a  good  defence  to  a  suit  for 
specific  performance,  but  they  are  inap- 
plicable where  the  contract,  though  in- 
complete, has  continued  to  be  acted  on, 
as  where,  under  a  contract  for  lease,  pos- 
session is  taken  and  rent  paid  for  a  series 
of  years.  Sharpy,  MiUigan.  vol.  22,  p.  606 

15.  Bill,  by  a  foreign  creditor  to  enforce  a 
foreign  Judgment  against  the  assets  of 
the  deceased  debtor,  dismissed  on  the 
ground  of  great  delay  in  instituting  the 
proceedings.    Reimers  v.  Druee* 

vol.  23,  p.  145 

16.  Parties  claiming  a  portion  of  the  resi- 
due held  not  barred,  after  twenty  years' 
delay,  either  by  the  statute  or  by  laches, 
the  fund  still  existing  as  a  trust  fund, 
and  all  parties  having  acted  under  a 
misconception  of  rights.  Downes  v.  Bul- 
lock, vol.  25,  p.  54 

17.  Time  is  a  bar  in  equity  to  stale  de- 
mands, independent  of  the  Statute  of 
Limitations.    Harcourt  v.  Whke. 

vol.  28,  p.  m 

18.  Bill  by  tenant  for  life  in  remainder 
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againit  the  repre«eiiUtiTet  of  a  prior 
tenant  for  ]ife,  for  an  aocouot  of  timber 
inprDperl^  cut,  dtsmiaaed  with  coats,  on 
aoeoantof  the  delay,  the  bill  not  having 
been  filed  until  nearly  twenty  years  after 
tbe  death  of  the  first  tenant  for  life. 
Htreonrt  ▼.  Wkiie,  vol.  28,  p.  SOS 

19.  The  repreaentatifes  of  a  deceased 
tenant  for  life,  of  renewable  leaseholds, 
cannot,  after  the  lapse  of  nearly  twenty 
yean  fitmi  his  death,  maintain  a  claim  to 
be  recouped  moneys  expended  for  re- 
newals in  czcesa  of  what  he  was  justly 
liable  to  pay.    AkulU  t.  HaramrL 

Yol.  28,  p.  813 

20.  Delay  of  seven  months  in  taking  pro- 
ceedings to  set  aside  a  sale,  during  wnich 
the  purchaser  was  improving  the  pro- 
yertj.  Held,  no  bar  to  the  Platntifi^s 
right  to  relief.    Pear$om  T.  Benam, 

▼ol.  28,  p.  59S 

21.  Parties  neglected,  for  ten  years,  to  pro- 
tecute  a  reference,  and  the  Master  re- 
ported that  he  was  unable  to  dispose  of 
the  cau8«.  On  an  application  to  the 
Court,  die  matter  was  transferred  into 
chambers^  and  it  was  ordered  that  the 
reference  should  be  prosecuted  with 
effect  within  a  month,  the  Court  inti- 
msting,  that,  in  default,  the  cause  would 
be  disposed  of  summarily.  Parkinton  ▼. 
£wa«.  Tol.  28,  p.  627 

22.  Waiver  or  acquiescence,  like  election, 
presupposes  that  the  person  to  be  bound 
IS  fully  cognizant  of  his  rights,  and,  being 
so,  neglects  to  enforce  them.  Fpvyan  v. 
Vff9jfmt*  vol.  30,  p.  65 

2i,  In  1807  a  solicitor  agreed  to  purchase 
an  estate  from  his  client,  but  the  convey- 
ance was  not  executed  until  1828.  The 
client  changed  his  solicitor  in  1826,  and 
died  in  1829,  ftdly  aware  of  his  rights. 
A  bill  filed  in  1859  by  persons  claiming 
through  the  client,  to  set  sside  the  trans- 
action, was  dismissed  on  the  ground  of 
the  great  lapse  of  time,  the  Court  holding 
that  the  Plaintiffs  had  no  better  title  to 
relief  than  the  client  would  have  had  if 
living.  The  MarquU  •/  Clanriearde  and 
Otkert  V.  Henning.  vol.  80,  p.  175 

24.  A  suit  to  set  aside  a  transaction  entered 
into  openly  nineteen  or  twenty  years 
previously  cannot  be  sustained.  MarquU 
rfQamricarde  v.  Hemnng.   vol.  30,  p.  175 

{Bmwell  V.  Barwell.        vol.  84,  p.  371 
MaeHutosh  v.  Siuari,       vol.  36,  p.  21 ) 

25.  Dissentient  members  were  allowed  to 
retire  by  resolutions  at  a  general  meeting, 
and  upon  terms  which  were  assumed  to 
be  ultra  vires.  Held,  that  the  transaction 
could  not  be  questioned  by  the  continuing 
shareholders,  after  twelve  years'  delay. 
BrHherkoad't  ease.  vol.  31,  p.  365 

26.  A  purehsse  of  a  reversionary  interest 
by  a  brother  from  a  sister  at  an  under- 
valae  set  aside  twenty  years  after  the 
purchase  and  ten  years  and  a  half  after 


the  reversionary  interest  fell  into  posses* 
sion,  the  influence  of  the  brother  conti- 
nuing until  a  year  before  bill  filed.  Sharp 
V.  LeaeK  vol.  31,  p.  491 

27.  A.  A.,  a  trustee,  misapplied  a  trust  fund 
of  which  he  was  tenant  for  life,  and  he 
died  in  1884.  C  D.,  who  then  became 
entitled  to  it,  died  in  1858,  having  taken 
no  proceeding  to  recover  it.  A  bill,  filed 
in  1863  by  tbe  representatives  of  C.  D. 
against  the  representativea  of  the  repre- 
aentative  of  A.  B.,  to  recover  the  fund, 
was  dismissed  with  costs,  on  the  ground 
of  the  lapse  of  time.    Hodgson  v.  Bihhy. 

vol.  32,  p.  221 

28.  A.  was  the  administrator  of  an  estate, 
to  one-third  of  which  each  of  his  brothers, 
C.  and  D.,  was  entitled.  In  1833  A, 
wrote  to  B.  and  C,  offering,  in  order  to 
prevent  the  neceaaity  of  aooounta  and  the 
probability  of  dispute,  to  pay  each  1,0002. 
for  his  share.  B.  accepted  the  offer,  and 
C.  wrote  to  say  that  whatever  B.  deter- 
mined *' would  meet  with  his  approba- 
tion." A.  and  B.  acted  on  the  contract 
as  complete,  and  C.  never  repudiated  it 
or  asked  for  any  accounts  or  explanations. 
Upon  the  death  of  B.,  seventeen  years 
afterwards,  C.  insisted  that  there  waa  no 
contract  binding  on  him,  and  he  claimed 
one-third  of  the  estate.  Held,  that  C 
had  acquiesced  and  was  bound  by  the 
contract.    Ceod  v.  -Good,    vol.  33,  p.  314 

29.  Shareholders  in  a  company  sanctioned, 
or  by  their  silence,  at  least  acquiesced  in, 
an  arrangement  which  was  uUra  viret, 
intending,  if  it  were  favourable  and  pro- 
fitable to  themselves,  to  abide  by  it  and 
insist  on  its  validity ;  but  if  it  proved 
unfavourable  and  disastrous,  then  to 
institute  proceedings  to  set  it  aside. 
They  complained  of  the  acts  as  ultra 
virest  but  relief  was  refused.  Gregory  v. 
Patehett.  vol.  33,  p.  695 

80.  On  a  bill  to  restrain  a  nuisance,  a  delav 
of  six  months  in  filing  the  bill,  though 
important  on  an  interlocutory  applica- 
tion, held,  no  bar  to  relief  by  injunction 
at  the  hearing  of  the  cause.  Turner  v. 
Mirfleld.  vol.  34,  p.  390 

(See  Gordon  v.  Cheltenham  Rail.  Co. 

voL  5,  p.  229) 

31.  A  delay  firom  May  to  Deeemfter  in  filing 
a  bill  for  specific  performance  held  not 
sufficient  to  deprive  a  vendor  of  his  right 
to  have  the  contract  enforced.  Colby  v. 
Gadsden.  vol.  34,  p.  416 

82.  When  a  Plaintiff  has  delayed  filing  her 
bill  for  ten  years,  the  time  which  has 
elapsed  ought  topreponderate  in  the  De- 
fendants favour,  where  the  evidence  is 
conflicting,  and  the  balance  of  it  is  even. 
Hardwick  v.  WnghU  vtl.  85,  p.  138 

33.  A  shareholder,  who  had  taken  ahares 
on  the  faith  of  a  prospectus,  afterwards 

'  discovered  that  by  the  articles  of  associa- 
tion the  objects  of  the  company  materially 
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differed  from  those  stated  in  the  pro- 
spectus* He  subsequently  dealt  with 
the  shares  as  owner,  by  attempting  to 
sell  them.  Held,  that  he  had  acquiesced 
and  could  not  afterwards  repudiate  them 
on  the  ground  of  the  misrepresentation. 
Re  The  Hop  and  Mali  Exchange  and 
Warehouse  Company  {Limited),  Brigg't 
coie.  yol.  35,  p.  278 

34.  A  delay  of  nine  Tears  in  seeking  to  set 
aside  a  deed.  Held,  under  the  circum- 
stances, accounted  for.  Proctor  v,  Robin- 
eon,  vol.  35,  p.  329 


DELIVERY  UP  OF  INSTRUMENTS. 

1.  A  deed  was  declared  void  and  ordered 
to  be  cancelled,  held  that  a  reconveyance 
was  not  necessary.    Hoghton  ▼.  Hoghton, 

vol.  15,  p.  278 

2.  Principles  on  which  Courts  of  Equity 
proceed,  in  ordering  the  delivery  up  of 
instruments  on  which  actions  at  law  may 
be  brought     Cooper  v.  Joel, 

vol.  27,  p.  813 
8.  A  written  guarantee  was  given  for 
moneys  payable  by  instalments ;  tiiough 
invalid,  there  was  no  invalidity  on  the 
face  of  it  In  an  action  for  the  first  in- 
stalment, the  plaintiffs  were  non  proeted. 
Held,  that  although  there  was  a  legal 
defence,  the  instrument  ought  to  be  can- 
celled, on  the  ground  that  future  actions 
were  contemplated,  and  that  the  future 
defence  might  fail  from  Uie  loss  of  evi- 
dence.   Ifnd, 


DEMURRER. 

1.  One  of  two  tenants  in  common  brought 
an  action  of  ejectment  against  A,  B.  to 
recover  possession  of  some  property,  but 
discovenng  (as  the  bill  alleged)  that  there 
was  an  outstanding  term,  which  the  De- 
fendant intended  to  set  up,  he  filed  a 
bill,  praying  a  declaration  of  his  right. 
Held,  on  demurrer,  that  from  the  frame 
of  the  record,  the  trustee  of  the  outstand- 
ing term  need  not  be  a  party.  Brookes  v. 
Burt,  vol.  1,  p.  106 

2.  After  a  demurrer  the  Plaintiff  may, 
before  it  has  been  argued,  obtain  an 
order  of  course  to  amend ;  the  only 
question  is,  what  costs  he  is  to  pay,  and 
that  depends  upon  whether  the  demurrer 
has  been  set  down  or  not.  Warburion  v. 
The  London  and  Blackwall  Railway  Com- 
pany, vol.  2,  p.  263 

8.  General  demurrer  allowed  to  a  bill  on 
the  ground  of  the  vagueness  and  uncer- 
tainty of  its  statements.  Wormald  v.  De 
LisUn  vol.  3,  p.  18 

4.  One  of  the  presumptive    next-of-kin 


assigned  the  share  to  which  he  might 
become  entitled  in  the  personal  estate  of 
a  lunatic  who  was  then  living,  on  trust 
to  pay  the  costs,  and  any  sums  which 
might  be  advanced  for  the  purposes  of 
the  trust,  then  to  pay  an  annuit^r  to  the 
assignee,  and  afterwards  to  pav  his  debia. 
No  creditor  was  party  to  the  deed.  The 
trustees  made  some  payments  in  advance. 
On  the  death  of  the  lunatic,  the  trustees 
of  the  deed  filed  a  bill  against  the  admi- 
nistrator and  the  assignor  for  payment  of 
the  assignor's  share,  alleging  that  the 
assignor  was  desirous  that  it  should  be 
paid  to  them.  Held,  that  a  general 
demurrer  by  the  administrator  could  not 
be  supported  on  these  allegations,  and 
semble  that  there  was  a  sufficient  consi- 
deration for  the  deed.    Hinde  v.  Blake, 

vol.  8,  p.  234 

5.  A  demurrer  is  considered  as  set  down, 
from  the  time  when  the  order  for  setdng 
it  down  is  carried  into  the  Registrar's 
office,  and  not  from  the  time  of  its  entry 
into  the  Registrar's  book.  Egremont  t. 
Cowell.  vol.  5,  p.  617 

6.  A  bill  was,  at  the  hearing,  held  detective 
for  want  of  parties,  and  stood  over.  An- 
other bill  was  filed,  sUting  that  at  the 
hearing  the  sole  Plaintiff  was  dead,  and 
stating  circumstances  intended  to  remove 
the  objection  for  want  of  parties,  and 
praying  the  discharge  of  the  former  order 
and  a  revivor.  A  demurrer  for  want  of 
parties  was  sustained.    Ibid, 

7'  Where  a  suit  abates  after  a  demurrer  has 
been  filed,  but  before  it  has  been  hesrd, 
the  Plaintiff  and  those  representing  him 
may  file  a  bill  of  revivor  and  supplement 
for  the  purpose  of  having  the  demurrer 
disposed  of;  but  the  equity  of  the  origi- 
nal bill  being  challenged  by  the  demurrer, 
the  Plaintiff  in  the  second  bill  is  not  at 
liberty  to  claim  the  same,  or  additional 
relief  by  adding  supplemental  matter  in 
corroboration  of  the  original  claim,  and 
not  required  for  the  purpose  of  shewing 
by  and  against  whom  an  order  to  revive 
may  be  properly  obtained.  Bampton  v. 
BirchalL  vol.  5,  p.  380 

8.  Where  a  Plaintiff  neglects  to  set  down 
a  demurrer  within  the  twelve  days,  the 
Defendant  is  entitled  to  his  costs  of  suit 
and  demurrer,  and  an  order  for  them  will 
be  made  ex  parte,  Mackenzie  v.  Clariige. 

vol.  6,  p.  123 

9.  A  demurrer  for  want  of  equity  and 
want  of  parties,  succeeded  only  on  the 
latter  ground.  No  costs  were  given. 
Allan  V.  Houlden,  vol.  6,  p.  148 

10.  Practice  as  to  filing,  entering,  setting 
down,  and  submitting  to  a  demurrer. 
Heam  v.  Way,  vol.  6,  p.  t^^ 

11.  Where  a  Plaintiff  obtains  an  injunction 
on  affidavits,  the  Defendant  is  not  wrong 
in  meeting  the  case  by  affidavits  on  a 
motion  to  dissolve,  although  the  point 
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might  be  detennined  shortly  by  filing  a 
demurrer.  7%e  Banuley  Qmal  Company 
T.  TmbtiL  voL  7,  p.  SI 

12.  Liberty  given  ex  parte  to  amend  a  de- 
rical  eiTor  in  a  demurrer^  the  twelve  days 
for  demurring  not  having  expired.  JZtcA- 
ordfMv.  HaUtHge*  vol.  7>  p.  58 

13.  A  Plaintiff  may  set  down  a  demurrer 
for  argument,  without  waiting  for  the 
Defendant  to  enter  it  with  the  Registrar. 
DaUan  v.  Hayter,  vol.  7,  p.  250 

14.  Whether  it  is  necessary  for  a  Defendant 
to  enter  a  demurrer  with  the  Registrar 
within  eight  days  at  all,  qiurre.    Ibid, 

15.  A  Defendant  neglected  to  enter  his 
demurrer  with  the  Registrar  within  eight 
days,  the  Court  refos^  to  overrule  it  on 
tbst  ground.    Ibid. 

16.  Where  a  demurrer  is  overruled,  the 
Court  will  not  give  the  Plaintiff  the  costs, 
if  the  statements  of  the  bill  are  vague 
and  uncertain.    Reed  v.  O'Brien, 

vol.  7,  p.  82 

17.  Upon  overruling  a  demurrer,  liberty 
was  reserved  to  the  Defendant  to  raise 
the  lame  objection  at  the  hearing.  Jones 
T.  Sk^worih,  vol.  9,  p.  287 

18.  A  Plaintiff  having  a  demand  against  a 
firm  of  Franeieco  Lizardi  &  Co.,  filed  a 
bill  against  Helena  Liaardi^  alleging  that 
the  firm  was  *'  represented  by  her."  A 
demurrer  was  allowed.  Schneider  v.  Li* 
uriL  vol.  9,  p.  461 

19.  A  demurrer  allowed  to  a  bill  filed  by 
the  agent  duly  authorized,  and  minister 
plenipotentiary  of  a  foreign  state,  in  re- 
spect of  rights  of  such  state,  on  the 
ground  that  the  state  was  not  properly 
represented.    IlHd, 

20.  Upon  the  allowance  of  a  demurrer,  the 
question  of  costs  and  liberty  to  amend 
are  in  the  discretion  of  Ae  Court;  and 
for  the  purpose  of  determining  them,  the 
Court,  to  some  extent,  has  regard  to  the 
statements  in  the  bill,  though  admitted 
only  for  the  purposes  of  the  demurrer. 
Ibid. 

21.  The  allowance  of  a  general  demurrer 
puts  an  end  to  an  ii^ unction  in  the 
cause,  though  liberty  be  given  to  amend. 
Schneider  v.  Liuurdi.  vol.  9,  p.  468 

22.  Upon  general  demurrer,  the  Court  con* 
sidering  there  was  a  feir  point  for  decision 
it  the  hearing  of  the  cause,  overruled  the 
demurrer,  leaving  the  point  open  at  the 
hearing.    Norman  v.  Stibtf. 

vol.  9,  p.  560 

23.  Demurrer  allowed  to  a  bill  on  the 
ground  of  uncertainty.  Armiietead  v. 
I>iirkam.  vol.  11,  p.  422 

2^<  The  Court  will  not  determine,  on  de- 
nittrrer,  a  point  which  cannot  conve- 
niently be  decided  by  that  form  of  pro- 
ceeding.    £ord  Leigh  v.  Lord  Aehbwrton, 

vol.  11,  p.  470 

(Hope  V.  Hope,  vol.  22,  p.  251) 

25'  Opinion  of  Sir  Anthony  Hart  as  to  the 


inexpediency  of  a  Defendant's  demurring 
to  a  bill.    Zulueia  v.  Vinent, 

vol.  13,  p.  215 

26.  When  a  demurrer  has  been  overruled, 
and  an  appeal  firom  the  order  is  pending, 
an  ex  parte  order  to  amend  is  irregular ; 
and  a  Plaintiff,  having  obtained  such  an 
order,  after  he  had  notice  that  the  appeal 
had  been  set  down,  it  was  discharged 
with  costs,  and  the  amendments  were 
expunged.    AineUe  v.  5fflis. 

voL  17,  p.  174 

27*  Demurrer  for  multifariousness  over- 
ruled.  Ramp  v.  Greenhiil,  vol.  20,  p.  512 

28.  When  there  is  a  demurrer  for  multifa- 
riousness on  the  record,  the  Defendant 
may  demur  ore  tenue  for  want  of  equity. 
Ibid. 

29.  In  a  bill  against  B.  and  C.  the  Plaintiff 
stated  a  circumstance,  which  was  material 
in  order  to  charge  C,  not  positively  as  a 
fact,  but  as  an  allegation  made  by  B.  A 
demurrer  by  C.  was  allowed.  White  v. 
^ole.  vol.  22,  p.  72 

SO.  By  an  order  giving  leave  to  serve  a  bill 
upon  a  Defendant  in  France,  he  was  to 
have  six  weeks  after  service  of  the  inter- 
rogatories to  plead,  answer  or  demur,  or 
to  obtain  time  to  make  his  defence  to  the 
suit.  Held,  that  this  did  not  deprive  the 
Defendant  of  his  right  to  demur  alone  to 
the  bill  within  twelve  days  after  his  ap- 
pearance, under  the  37th  Consolidated 
Order.    Oruning  v.  Prileau, 

vol.  33,  p.  221 

81.  A  demurrer  to  part  of  the  bill,  without 
any  answer  to  the  rest,  which  is  put  in 
before  the  expiration  of  the  time  for  filing 
interrogatories,  is  irregular ;  but  whether 
it  would  be  regular  if  accompanied  with 
a  voluntary  answer  to  the  rest  of  the  bill, 
qwere.    Rowe  v.  Tonkin,     vol.  S5,  p.  115 

DEPOSIT. 

ISee  Deposit  of  Purchase-Mgnby, 
Equitable  Mortoaoe.] 


DEPOSIT  OF  PURCHASE-MONEY. 

Where  there  is  no  contract,  or  no  contract 
which  can  be  enforced,  the  purchaser  is 
entitled  to  a  return  of  his  deposit  Thus, 
where  one  contracted  by  parol  for  the 
purchase  of  lands  and  paid  a  deposit, 
and  afterwards  declined  to  complete,  it 
was  held  that  his  right  to  a  return  of  the 
deposit  constituted  a  sufficient  debt  to 
support  a  creditor's  suit  for  administrS' 
tion.    Casson  y.  Roberts,    vol.  31,  p.  613 


DEPOSITIONS. 
[See  Affidavit,  Witness.] 
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DESCENDANTS. 

ISee  Description  op  Legatee,  Next- 
op- Kin.] 

DESCENT. 

On  her  marriage  a  lady,  seised  in  fee  ex 
parte  matemd,  executed  a  settlement  in 
1860|  the  ultimate  limitations  in  which 
was,  to  the  person  who  would,  on  her  de- 
cease, have  become  entitled  to  the  estate 
"  in  case  she  had  died  intestate  and  with- 
out having  been  married."  Held,  that 
under  this  limitation  her  heir  ex  parte 
matem&  was  entitled.  Heywood  y.  Hey- 
wood,  vol.  34,  p.  317 

DESCRIPTION  OF  GIFT. 

[See  BoNVs,  Income,  Leaseholds  (De- 
vise op),  Monet,  Residuary  Gipt, 
Stock,  Uncertainty.] 

1.  Generally,  choses  in  action  do  not  pass 
by  a  bequest  of  *<^ood8  and  chattels"  in 
a  particular  locality.  The  Marqnie  of 
Hertford  ▼.  Lord  Lowther,  {Ceuntesi 
Ziehy*s  case.)  vol.  7,  p.  I 

2.  A  testator,  after  devising  a  freehold  to 
two  and  their  heirs,  and  a  leasehold  to 
two  others  and  the  survivor,  her  heirs, 
executors,  administrators  and  assigns  for 
ever,  proceeded : — "  And  I  give  all  the 
rest  of  my  household  furniture,  books, 
linen,  and  china,  except  as  hereinafter 
mentioned,  goods,  chattels,  estate  and 
effects,  of  what  nature  or  kind  soever, 
and  wheresoever  the  same  shall  be,  at 
the  time  of  my  decease,  unto  /2.  and  S., 
their  executors,  administrators,  and 
assigns  in  trust."  He  afterwards  spe- 
cifically bequeathed  his  ready  money  and 
various  chattels.  Held,  by  the  Court  of 
Exchequer,  that  the  word  **  estate*'  thus 
circumstanced,  did  not  pass  real  estate ; 
but  this  Court  not  being  satisfied,  directed 
a  case  to  the  Common  Pleas.  Sanderson 
y.  Dobson,  vol.  10,  p.  478 

3.  The  word  **  estate,"  in  a  will,  will  primd 
facie  pass  real  estate,  and  the  burthen  of 
proof  lies  on  those  who  contend  the  con- 
trary.   Patterson  v.  Huddart. 

vol.  17,  p.  210 
(See  Coord  ▼.  Holdemess,  vol.  20,  p.  147) 

4.  A  testator  gave  the  residue  of  his  pro- 
perty, whether  freehold  or  personal,  and 
wheresoever  situate,  to  A,  B.  Held,  that 
copyholds  passed.    Reeves  v.  Baker. 

vol.  18,  p.  372 
(See  Quennellv.  Turner,  vol.  13,  p.  240) 

5.  A  testator  bequeathed  some  railway 
shares,  **  and  all  his  right,  title,  and  in- 
terest therein."  Held,  that  moneys  which 
he  had  paid  in  advance  beyond  the  calls, 
passed  to  the  legatee.    Tanner  v.  Tanner, 

vol.  11,  p.  69 
5a,  A  devise  of  property  in  Bntlen  Court, 


Strand,  and  Maiden  Lane,  in  the  "coanty 
of  Middlesex,**  held  to  pass  property  in 
Bullen  Court,  and  in  the  Strand,  and  in 
Maiden  Lane.     Crannilett  v.  Carter, 

▼o>.  17,  p.  586 
(See  Arwutrong  ▼.  Buekland. 

vol.  18,  p.  204) 

6.  A  testator  *'gave"  to  his  wife,  tor  her 
use  and  benefit,  "his  leases,  moneys, 
goods,  furniture,  plate,  book  debts,  secu- 
rities for  money  and  all  other  property, 
of  every  description,  that  he  might  be 
possessed  of."  Held,  that  the  real  estate 
passed.  Re  The  Greenwich  Hotpital  /«- 
provement  Act,  vol.  20,  p.  458 

7*  A  testator  ^gave,  devised  and  be- 
queathed" his  household  goods,  &c., 
"  and  everything  he  should  die  possessed 
of,"  to  A.  for  life,  and  after  her  death,  be 
**  gave,  devised  and  bequeathed  the 
whole  of  his  ^ects  which  might  be  tbcn 
remaining  unto  and  to  the  use  of "  the 
Plaintiff.  Held,  that  the  real  estate 
passed.    PMttips  v.  Beat,     vol.  25,  p.  25 

8.  Copyholds  held  to  pass  under  a  will  by 
the  words  "  moneys,  property  and  effects,' ' 
aided  by  the  context.  StreaSfield  v. 
Cooper,  vol.  27,  p.  338 

9.  A  will  commenced  with  a  statement 
that  it  was  a  disposition  of  the  testatrix's 
"estates,  property  and  effects."  The 
testatrix  then  gave  and  "bequeathed" 
her  "moneys,  property  and  effects"  to 
her  daughters,  with  an  ultimate  limitation 
to  her  own  next-of-kin.    The  disposition 

Sointed  to  personal  estate,  there  was  a 
irection  to  invest,  the  words  "  devise" 
and  "  heirs"  were  not  used,  and  the  ex- 
pressions ''legacy,"  ''capital  and  prin- 
cipal" were  applied  to  the  gift.  There 
being  a  trust  for  conversion.  Held,  that 
copyholds  passed  under  tiie  gift  to  the 
children.    Ibid, 

10.  The  "  share"  of  one  of  several  residuary 
legatees  consists  of  what  remains  after  all 
equities  between  him  and  the  estate  have 
been  settled.  Willes  v.  Greenhill,  (No. 
1.)  vol.  29,  p.  376 

11.  A  farmer  bequeathed  "the  whole  of 
the  consumable  and  other  provisions, 
farming  stock  and  effects,  farming  imple- 
ments, growing  crops  and  tenant  right" 
in  or  upon  his  dwelling-house  and  farm 
at  his  death  to  trustees,  to  carry  on  the 
farm  "  until  the  6th  of  April  next  subse- 
quent to  or  following  the  time  of  his  de- 
cease," and  after  that  day  to  transfer  "  the 
consumable  and  other  provisions,  farm- 
ing  stock  and  effects,"  8rc.  then  upon 
his  house  and  farm  to  his  son.  He  de> 
clared  that  his  trustees  were  not  to  sell 
the  "  farming  stock  and  effects"  except 
in  the  ordinary  course  of  management  of 
the  firm,  and  that  the  mone^  produced 
thereby  should  fall  into  his  residue.  The 
testator  died  about  four  o'clock  on  the 
5th  April,  at  which  time  there  was  on  the 
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ftfn,  besides  the  ordiniry  farming  stock, 
a  large  qnantihr  of  corn  and  wool  of  the 
last  year's  produce,  and  an  excess  of  fat 
iheep  and  stock  of  the  value  of  3,814/. 
Hdd,  that  these  passed  to  the  son,  Har^ 
wy  T«  Harvfjf,  vol.  82,  p.  441 

12.  A  tMCator,  by  his  will,  said,*'  I  give  to 
my  wife  all  my  household  furniture, 
plate,"  &c.  *«and  other  effectt  of  the  like 
nature,  and  all  wines,"  ftc.  "  which  shall, 
at  flay  decease,  be  fo  ar  ahimt  any  dwell- 
ug  kmte  then  occupied  by  me."  Held, 
that,  in  construing  the  bequest,  the  sen- 
tence ought  to  be  divided  into  two,  and 
that  the  qualification  aa  to  his  dwdling- 
boQse  applied  only  to  the  latter  part 
Held,  therefore,  that  it  passed  plate  at 
the  testator'a  bankers,  family  plate  in  the 
poswssion  of  the  testator'a  father  as  te- 
nant for  life,  and  to  which  the  testator 
waa  entitled  abaolutely  in  remainder, 
also  the  produce  of  family  plate  wrong- 
ihlly  sold  by  the  tenant  for  life,  and  fur- 
niture, &C.  deposited  for  safe  custody  at 
a  warehouse.     DmmriU  t.  TmUt. 

vol.  82,  p.  004 

13.  Devise  of  all  the  freehold  and  real  and 
leasehold  estates  in  the  counties  of  Lm- 
nh  snd  Cambridge  (except  such  as  I 
have  hereinbefore  disposed  of),  *'  and  all 
the  leaaehold  lands"  at  S.,  in  the  county 
of  Dersei,  and  elsewhere,  which  I  can 
dispose  of  by  this  m^  will."  Held,  that 
it  passed  freeholds  m  Norfolk  and  else- 
where wherever  situate.  Pinney  v.  Sir 
WiUum  Marriott.  vol.  32,  p.  643 

li*  A  person  purchaaed  a  piece  of  land 
abutting  on  O.  atreet  on  the  east  and  3*. 
street  on  the  west.  He  built  two  houses, 
one  in  O.  street  and  the  other  it  T.  street, 
and  he  divided  the  property  into  two  por- 
tions. By  his  will  he  devised  "  all  that 
bis  freehold  estate  situate  in  7.  street. 
Held,  that  the  whole  property  passed. 
Harmon  v.  Gnmer,  vol.  85,  p.  478 

15.  By  his  will  the  testator  gave  «*all  that 
my  messuage,  partly  freehold  and  partly 
leasehold,"  in  Camnon  Street,  according 
to  the  nature  and  tenure  thereof,  respec- 
tively, in  trust  for  his  widow  for  life,  or, 
as  to  the  leaseholds,  for  so  long  as  the 
term  and  interest  in  them  should  exist, 
with  remainder  over.  After  the  data  of 
his  will,  the  reversion  in  fee  of  the  lease- 
holds was  purchased  by,  and  conveyed  to, 
the  testator.  Held,  that  the  fee  of  the 
whole  passed  under  the  specific  gift  of 
**'  my  messuage"  at  C,  and  that  the  rest 
of  the  devise  waa  descriptive.  MUe§  v. 
MUff.  vol.  ZB,  p.  191 

DESCRIPTION  OF  LEGATEE. 

[See  Children,    Lboact,   Misdescrip- 
tion, NcxT-OF-KiN,  Servant.] 

1.  A  testator  gave  a  rent-charge  to  trustees, 
doring  the  life  of  A,  B,  and  her  five 


daughters,  in  trust,  to  pay  it  to  J.  B.  for 
life,  and  after  her  death,  upon  *'  trust  for 
her  said  daughters,  and  the  survivors 
and  survivor,  and  while  more  than  one 
should  be  living  to  be  divided  between 
them  in  equal  shares."  A,  B*  had  five 
sons,  and  one  daughter  only.  Held,  that, 
aubject  to  the  life  interest  of  A,  B,,  her 
only  daughter  waa  entitled  to  the  rent- 
charge  for  life.  Lord  Seleew  v.  Lord 
Lake,  vol.  1,  p.  146 

2.  A  testator  devised  a  freehold  estate  to  A, 
for  life,  and  after  his  death  he  devised  the 
same  to  be  equally  divided  into  four  parts, 
between  one  child  of  A,,  one  child  of  B*, 
one  child  of  C,  and  one  child  of  D.,  for 
them  to  receive  the  renta  and  divide  the 
money  between  them ;  and  it  was  his  de- 
sire that  hb  estate  ahould  never  be  sold 
out  of  the  family ;  and  provided  A,,  B.,  C 
and  D.  should  never  have  any  lawful  chil- 
dren, the  testator's  desire  was  that  their 
parts  should  go  to  their  next-of-kin.  At 
the  time  of  making  the  will  and  of  the 
death  of  the  testator  B.  only  had  a  child, 
namely,  a  daughter,  but  after  the  tes- 
tator's death  B.  had  a  eon.  At  the  death 
of  A.  there  were  children,  both  sons  and 
daughters,  of  A,,  C.  and  D,  Held,  first, 
that  the  gift  to  "  one  child"  was  not  void 
for  uncertainty ;  secondly,  that  the 
daughter  of  B.,  and  the  eldest  child  of 
A.,  C,  and  D.  respectively,  whether  a  son 
or  daughter,  who  came  into  etee  after  the 
testator'a  death,  were  entitled  ;  and 
thirdlv,  that  under  the  words,  the  fee 
paasea.    Powell  v.  Daoiet.     vol.  ],p.  532 

3.  A  testator  devised  an  estate  to  **  £/<aa- 
betk  Abbott  (a  natural  daughter  of  Eliua- 
betk  Abbott,  of  (?.,  single  woman,  and 
who  formerly  lived  in  his  service")  for 
life,  with  remainder  to  her  children.  At 
the  date  of  the  will,  there  was  no  person 
answering  this  description ;  for  though 
Elizabeth  Abbott,  who  had  formerly  lived 
in  his  service,  had  a  natural  child,  yet  it 
was  a  son  and  not  a  daughter,  and  was 
named  John  and  not  Elizabeth :  besides 
this,  Elitabeth  herself  was  not  then  a 
single  woman,  but  had  married  one  Caddy, 
and  had  a  legitimate  daughter  Margaret, 
John  Abbott  being  dead,  the  property  was 

'  claimed,  first,  by  the  Plaintiff,  on  the 
ground  that  the  g^ft  was  void  for  uncer- 
tainty ;  secondly,  by  the  children  of  Jofm 
Abbott;  and,  thirdly,  by  Margaret;  but 
the  Court  held,  under  the  circumstances, 
that  the  children  of  John  Abbott  were  en- 
titled.   Rffoty.Hannam,      vol.  10,  p.  599 

4.  A.,  the  grandchild  of  C,  and  B.,  the 
widow  of  a  child  of  C,  held,  under  the 
circumstances,  entitled  to  a  bequest  made 
to ^.  and  B.,  widow,  described  aa  "chil- 
dren of  C."    iis  Blaekmeau 

vol.  16,  p.  377 

5.  A  testatrix  having  nephews,  named 
Robert,  John,  John  Henry,  Samuel    and 
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ThomaSf  appointed  *^  Robert**  her  exe- 
cutor, and  after  a  bequest  to  **John 
Henry,**  directed,  that  if  he  should  not 
marry,  it  should  be  divided  between 
"Samuel,'*  **  John,**  and  Mary,  Thomas 
claimed  under  the  gift  to  **John;**  but 
held,  that  he  was  not  entitled,  and  that 
John  Henry  was  meant  On  appeal, 
however,  the  Court  was  divided.  Mostyn 
'    V.  Mottyn.  vol.  17,  p.  323 

6.  By  a  gift  to  "  personal  representatives," 
the  executors  and  administrators  are 
prim&  facie  meant.  Atherton  v.  Crowiher ; 
Deudon  v.  De  Matsais.        vol  19,  p.  448 

7.  Under  a  bequest  to  **  personal  represen- 
tatives" of  children,  to  take  per  ttirpet. 
Held,  first,  that  their  executors  and  ad- 
ministrators were  not  entitled ;  and  se- 
condly (principally  upon  the  terms  of  the 
p^ift  over  to  the  testator's  <*  next-of-kin," 
if  there  should  be  no  "representatives"), 
that  the  descendants  of  the  children  were 
intended.    Ibid* 

8.  Gift  to  <*  my  granddaughter  £.  B." 
There  were  two  of  that  name,  one  of 
them  constantly  visiting  the  testator  and 
much  noticed  by  him,  and  the  other  not 
Held,  that  the  former  was  entitled  to  the 
legacy.    Jefferiee  v.  MichelL 

vol.  20,  p.  15 

9.  Under  a  devise,  after  the  death  of  the 
survivor  of  several  persons,  to  **the 
eldest  male  lineeU  descendant  of  A,**  then 
living,  this  Court  considered  itself  so  fet- 
tered by  the  dicta,  &c.  of  the  House  of 
Lords  and  of  Lord  Eldon  and  of  the 
Judges  in  the  case  of  Oddie  v.  Woodford, 
as  to  suggest  a  decree  without  argument, 
which  excluded  male  descendants  claim- 
ing through  females,  and  gave  preference 
to  a  grandson  of  A*,  though  younger  in 
age,  to  a  younger  son  of  A^  who  was  in 
age  the  eldest  male  lineal  descendant  of 
A.  The  decree  was  made  accordingly. 
iMrd  Rendlesham  v.  Robarts, 

vol.  23,  p.  821 

10.  A  testator  gave  2,000L  in  remainder  to 
his  sisters,  except  A,,  and  he  then  gave 
a  legacy  to  ^.  He  afterwards  gave  "  to 
each  of  his  sisters,  namely,  B.,  C.  and  D., 
5001.**  each,  "and  in  case  of  death  of 
either,  tlieir  portion  to  go  to  the  surviving 
sisters  above  mentioned.  Held,  that  A, 
was  not  included  among  the  surviving 
sisters.     White  v.  Wakley.    (No.  2.) 

vol.  24,  p.  23 

11.  A  testator  bequeathed  nineteen  guineas 
each  to  the  *' surgeon"  and  resident 
"apothecary"  of  the  S.  dispensary,  or 
any  who  might  hold  the  like  situation  at 
his  decease.  There  were  two  surgeons 
and  no  resident  apothecary,  but  a  "  dis- 
penser." Heldy  that  the  three  were 
entitled  to  nineteen  guineas  each.  Ellis 
T.  Bartrum.    (No.  2.)        vol.  25,  p.  109 

12.  A  testator  devised  an  estate  to  one  for 
life,  and  afterwards  to  be  sold,  and  the 


proceeds  equally  divided  between  ''his 
surviving  nephews  and  nieces."  He  hsd, 
in  another  part  of  his  will,  designated  A. 
and  B.  (who  were  really  his  greaUnephew 
and  great-niece),  as  his  nephews  and 
nieces.  Held,  that  A.  and  B,  did  not 
participate  in  the  proceeds  Thompson  y, 
Robinson,  vol.27,  p. 486 

13.  A  testator  referred  to  his  five  daughters 
as  the  wives  of  five  persons  he  named, 
and  he  gave  life  interests  in  separate 
legacies  to  his  five  daughters,  and  after- 
wards to  their  respective  husbands. 
Held,  that  the  latter  gift  was  confined  to 
their  then  existing  husbands.  Franks  v. 
Brooker.  voL  27,  p.  655 

14.  By  his  will,  a  testator  gave  his  real  and 
personal  estate  to  trustees  on  trusts  for 
his  sister.  By  a  codicil  he  gave  a  legacy 
to  his  eldest  nephew,  whom  he  called  his 
**  heir-at-law,"  and  he  directed  that  the 
codicil  should  not  give  to  his  trustees, 
for  the  benefit  of  his  sister,  any  after-ac- 
quured  fireeholds  or  copyholds ;  but  that 
the  same^  as  to  freeholds,  should  descend 
to  his  heir-at-law,  and  as  to  customary 
estates,  to  his  customary  heir.  At  the 
testator's  death,  his  sister  was  his  heiress 
at  law  and  customary  heir.  Held,  that 
she  was  not  excluded  from  taking  by 
descent  the  after-acquired  copyholds. 
Gouid  V.  Goulds  vol.  32,  p.  391 

15.  Bequest  to  the  testator's  grandchil- 
dren and  nephews  and  nieces.  The  tes- 
tator had  no  brothers  and  sisters,  snd 
therefore  no  nephews  and  nieces.  Held, 
that  Uie  nephews  and  nieces  of  his  wife 
were  entitled.    Hogg  v.  Cook, 

voL  32,  p.  641 

16.  A  testator,  having  four  nephews  and 
a  niece,  children  of  his  brother  Richard, 
bequeaUied  some  Stock  "  in  trust  for  his 
four  nephews  and  niece,  children  of  my 
brother  Richard,  namely,  Robert,  Richard, 
Francis  and  Margaret**  (omitting  Thomas, 
the  fourth  nephew).  Held,  that  Robert 
could  not  be  admitted  to  participate  in 
the  bequest.     GkamUe  v.  Gtanmlle, 

vol.  33,  p.  302 

17.  A  testator  directed  an  estate  to  be  sold 
on  the  decease  of  his  sister  and  three 
others,  and  the  produce  paid  to  such 
persons  as  should  then  *'  be  the  nearest  in 
blood  to  him  as  descendants  from  his 
great  grandfather,  /.  S."  The  testator 
and  his  sister,  both  advanced  in  yean, 
were  the  only  lineal  descendants  of  /.  S- 
Held,  that  the  collateral  descendants  of 
/.  &  were  entitled.    Best  v.  Stonehewer. 

vol.  34,  p.  66 

18.  The  testator  directed  some  property  to 
be  divided,  at  a  future  period,  amongst 
the  then  surviving  children  of  John  and 
Sarah  Worn  and  Catherine  Hales,  Sarah 
was  a  sister  of  the  testator,  but  Catherine 
was  a  stranger,  and  Sarah  had  children, 
but  Catherine  was  a  spinster  at  the  date 
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of  the  will.  Held,  that  Caiherine,  per- 
toully,  and  not  her  children,  was  en- 
titled to  participate.   Shnamvoli  v.  Halet. 

vol  S4,  p.  124 


DESCRIPTION  OF  PLAINTIFF. 

1.  Where  a  Plaintiff  wilfully  misrepresents 
his  place  of  resideDce  on  the  record  he 
wiD  be  ordered  to  give  security  for  costs, 
but  this  rule  does  not  extend  to  cases 
where  it  is  done  innocently  and  from  mere 
error.    Smfsan  ▼.  Burton,     voL  1,  p.  556 

2.  When,  at  the  time  of  amending  his  hill, 
the  Plaintiff  has  changed  hb  residence, 
it  ihoald  he  stated  by  amendment ;  and 
this  may  be  done  notwithstanding  the 
role  that  subsequent  facts  are  the  proper 
vabjcct  of  supplement  and  not  of  amend- 
meot.    Kerr  t.  Gilletpie*     yoL  7|  p.  269 


DESIGN. 
[See  CopTRioBT  of  Design.] 

DEVASTAVIT. 

[See  Beeacb  of  Trust,  Conybrbiom  of 
Assets,  Executor,  Interest.] 

1.  Part  of  a  testator's  assets  consisted  of  a 
promissory  note.  The  executor,  though 
requested  by  the  parties  interested  so  to 
do,  neglected  to  get  it  io  ;  and  about  two 
years  afterwards  it  was  lost  by  the  insol- 
vency of  the  debtor.  Held,  that  the  exe- 
cutor was  personally  liable.  Caneff  v. 
Bm^.  toL  6,  p.  486 

2.  About  a  year  after  a  testator's  death, 
the  executrix  brought  an  action  against 
a  debtor  and  recovered  judgment,  but 
she  did  not  issue  execution  until  a  year 
after,  when  a  bankruptcy  ensued  and  the 
debt  was  lost.  The  executrix  was  em- 
powered **  to  compound  or  allow  time  for 
the  payment  of  any  debt"  Held  (under 
the  particular  circumstances),  that  she 
was  not  liable  for  a  devaetaptt.  BaieJ^e 
▼.  WweK  vol.  17,  p.  217 

8.  An  executor  cannot  carry  on  the  trade 
of  hia  testator,  except  for  the  purpose  of 
winding  it  up ;  .but  he  may,  and  in  some 
cases  is  hound,  to  complete  contracts  en* 
tered  into  by  his  testator.  ColUmm  v. 
Litter.  vol.  20,  p.  356 

4.  When  part  of  the  testator's  property  is 
investea  on  mortgage,  the  executor  is 
justified  in  making  such  further  advances 
u  may  be  absolutely  necessary  to  secure 
the  first  advance,  eemhle.  It  would  be 
dangerous  to  lay  down  any  rule  which 
woud  prevent  the  executor  from  exer- 
cising  a  bond  Jtde  discretion  in  such 
case,  or  even  charge  him  with  A'dewU' 
temi  in  case  the  result  should  disappoint 
his  expectations.    In  case  of  loss,  how- 


ever, the  onus  lies  on  him  of  shewing  that 
he  exercised  due  caution.  ColUnson  v. 
Lister,  vol.  20,  p.  856 

5.  The  husband  of  an  executrix  or  adminis- 
tratrix is  liable  for  all  the  assets  received 
or  devaatavits  committed  by  himself  or  by 
his  Iwife  during  the  coverture,  and  his 
estate  remains  liable  after  his  death.  The 
husband  of  an  executrix,  who  was  liable 
for  a  breach  of  trust,  made  his  wife  and 
two  others  his  executrix  and  executors. 
They  possessed  themselves  of  all  his  as- 
sets. Held,  that  the  husband's  liability 
was  not  aatisfied  by  the  circumstance  of 
his  widow  uniting  in  herself  the  two  cha- 
racters; and  in  a  suit  to  charge  the 
husband's  assets,  an  inquiry  as  to  the 
amount  of  such  assets  received  by  her 
was  refused,  and  it  was  held,  that  her 
legal  personal  representative  was  not  a 
necessary  party.    Smith  r.  Smith. 

Tol.  21,p.  885 

6.  By  the  4  &  5  Witt.  4-M.c  20,  judgments 
not  docketed  were  not  to  hare  any  pre- 
ference against  executors,  &c.  in  admi- 
nistration of  estates.  The  2  &  8  Vict, 
c.  11,  closed  the  docket.  Held,  that  the 
old  law  was  thereby  revired,  and  the  ad- 
ministrator had  committed  a  devastavit 
by  paying  a  simple  contract  debt  before 
a  judgment  debt,  even  though  he  had  no 
actual  notice  of  Uie  latter.  Fuller  v.  Bsd- 
man,    (No.  1.)  Tol.  26,  p.  600 

7.  An  executrix  allowed  190/.  (part  of  the 
estate)  to  remain  at  a  banker's  in  her 
name  as  executrix.  A  loss  occurred  by 
their  bankruptcy  a  year  after  the  tes- 
tator's death.  Held,  that  she  was  not 
personally  liable  for  the  loss.  Swi^fen  v. 
Stai^en,  (No.  5.)  vol.  29,  p.  211 


DEVISE. 

[See  Absolute  Interest,  Charity, 
Construction,  Description  of  Gift, 
Description  of  Legatee,  &c..  Lease- 
holds (Devise  of).  Life  Estate,  Li- 
mitation (Words),  Reference  (Gift 
bt).  Will.] 


DILAPIDATIONS. 

1.  The  claim  of  an  incumbent  against  the 
representatives  of  his  predecessor,  for  di- 
lapidations, will  be  paid  out  of  equitable 
assets,  pari  passu  with  other  creditors, 
thouffh  at  law  it  would  be  postponed  to 

-  simple  contract  creditors.  Bisset  v.  Bur- 
gess, vol.  28,  p.  278 

2.  Covenant  by  farm  tenant  <*well  and 
substantially"  to  repair  and  keep  in 
"  good  substantial  repair,"  and  so  "  well 
and  substantially  repaired"  to  yield  up 
at  the  end  of  the  term.  Held,  that  the 
tenant  was  bound  to  give  up  the  premises 
in  as  good  a  state  of  repair  as  when  he 
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took  ponession,  and  that  they  must  be 
inferred  to  have  been  then  in  a  tenant- 
able  state.  The  landlord  having  become 
changed  during  the  term,  and  a  claim 
for  dilapidations  being  now  made  by  the 
existing  landlord.  Held,  that  the  tenant 
was  entitled  to  an  inquiry  as  to  the  state 
of  repair  when  the  present  landlord's 
title  accrued.    Brown  t.  Trumper. 

Yol.26,  p.11 


DIRECTORS. 

[See  Borrowing  Powers,  Company, 
Ultra  Vires.] 

1.  Directors  of  a  public  company  are  trus- 
tees for  the  shareholders,  and  their  private 
interests  must  yield  to  their  public  duty 
whenever  they  are  conflicting.  In  re 
Cameron* t  Coalbrook,  ^.  Railwaff  Cimt' 
pantft  Ex  parte  Bennett.       vol.  18,  p.  839 

2.  A  person,  employed  by  directors  of  a 
company,  is  not  bound  to  inquire 
whether  they  are  acting  within  the 
limits  of  their  power.     Green  v.  Nixon, 

vol.  23,  p.  o30 

3.  Directors  allowed  a  judgment  to  go  by 
default  against  a  public  company,  which 
the  Plaintiff  proceeded  to  enforce  against 
the  shareholders.  Held,  that  the  share- 
holders could,  in  the  absence  of  coUusbn 
and  concert,  and  as  against  the  creditor, 
question  in  this  Court  the  validity  of  the 
original  debt,  or  discuss  whether  the 
action  could  have  been  successfully  re- 
sisted by  the  company.     Ibid, 

4.  The  Plaintiff  agreed  to  sell  a  colliery  to 
a  joint-stock  company  for  8,000/.  in  paid- 
up  shares;  but  there  was  a  private  ar- 
rangement, not  communicated  to  the 
shareholders,  that  2,500/.  of  these  should 
be  given  as  a  bonus  to  the  directors. 
Held,  that  the  Plaintiff  could  not  sustain 
a  bill  for  specific  performance.  Maxwell 
▼.  The  Part  Tennani  Patent  Steam  Fuel 
and  Coal  Company,  vol.  24,  p.  495 

5.  The  directors  of  a  company  are  trus- 
tees, and  they  have  attached  to  them,  for 
the  benefit  of  the  shareholders,  all  the 
liability  and  duties  which  attach  to  a 
trustee  and  agent  If,  therefore,  a  di- 
rector  enter  into  a  contract  for  the  com- 
pany, he  can  derive  no  personal  benefit 
from  it.  The  Great  Luxembourg  Railway 
Company  v.  Sir  William  Magnay,  (No.  2.) 

vol.  25,  p.  586 

6.  A  railway  company  furnished  a  director 
with  a  large  sum  of  money,  to  enable  him 
to  purchase  the  ''concession"  of  another 
line.  He  purchased  it,  as  it  turned  out, 
from  himself,  he  being  the  concealed 
owner  of  it.  Held,  that  the  transaction 
could  not  stand,  but  that  the  company 
must  adopt  or  repudiate  the  transaction 
altogether;  and  the  company  having 
sold  the  concession  pending  a  suit  im- 


peaching the  transaction :  Held,  alio, 
that  they  could  have  no  relief  either  ai 
to  the  application  of  the  money  or  other- 
wise.  The  Great  Luxembourg  RaUwoif 
Company  v.  Sir  Wiliiam  Magnay.  (No.  2.) 

vol.  25,  p.  586 

7.  Directors  of  a  company,  on  the  transfer 
of  its  business  to  another  company,  re- 
ceived from  the  latter  a  large  sum  for 
compensation,  the  particulars  of  which 
they  withheld  from  their  members.  Held, 
that  they  were  trustees  of  the  monev  for 
the  members,  and  they  were  ordered,  oo 
an  interlocutory  application,  to  pay  it 
into  Court  Qatkell  v.  Chamben,  (No.  3.) 

vol.  26,  p.  S60 

8.  The  directors  of  a  loan  company  were 
empowered  to  borrow  money,  but  directon 
"  who  were  concerned  in  or  participated 
in  the  profits  of  any  contract  with  the 
company"  vacated  their  offices.  The 
chairman  lent  money  to  the  company  at 
high  interest,  which  was  afterwards  lent 
out  at  a  profit  Held,  that  thu  was  war- 
ranted by  the  rules.    Bluek  v.  MaUaht, 

vol.  27,  p.  S98 

9.  Discounting  the  bills  of  a  director  is  a 
lending  of  money  within  a  clause  prohi- 
biting loans  to  shareholders.    Ibid, 

10.  When  directors  of  a  company  have  no 
power  to  borrow,  a  person  lending  money 
to  the  company  cannot  enforce  paymeat 
of  it  against  the  company  unless  it  hu 
been  6mi<S  Jide  applied  to  the  purposes  of 
the  company.    TVoim'f  com. 

vol.  29,  p.  »S 

11.  Where  direotors  of  a  public  company 
have  entered  into  an  informal  agreement, 
within  the  limits  of  their  power,  it  is  in 
equity  binding  on  the  company,  and  this 
Court  will  give  effect  to  it  In  re  Strand 
Muiie  Hall  Company  (Limiied), 

voL  35,  p.  158 

1 2.  A  laige  remuneration  to  the  projector 
and  directors  of  a  companv,  if  openly 
provided  for  by  the  articles  of  association, 
cannot  afterwwrds  be  questioned  by  share- 
holders. In  re  The  Anglo-Greek  SUem 
Navigation  and  Trading  Company  {Li- 
mited).  vol.  85,  p.  399 

18.  Observations  aa  to  the  impropriety  of 
directors  receiving  gifts  from  the  pro- 
jector out  of  the  promotion  moneys  re- 
ceived by  him  from  the  company.    /U^* 

14.  A  benefit  received  by  a  durector  from 
persons  employed  by  the  company,  or 
arising  from  the  transactions  of  the  com- 
pany, cannot  be  supported.    Ibid, 

15.  It  is  not  only  the  duty  of  directon  of 
companies  to  be  ready,  at  all  tioei,  to 
explain  everything  to  shareholders,  but 
also  that  they  shall  be  engaged  in  no 
transactions  connected  with  the  company 
from  which  they  can  derive  a  profit 
which  is  not  openly  known  to,  and  ac- 
quiesced in,  by  all  the  sharehoiden' 
Ibid. 
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DISCHARGE  OF  ORDER. 

1.  An  order  "to  diBcbarge  an  irregular 
order  with  costs,"  carries  the  costs  of  the 
application  to  discharge  it.  fVett  v. 
SmUk.  vol.  8,  p.  492 

2.  An  application  made  at  the  Rolls,  in  a 
V.-C.*8  cause,  to  discharge  an  order  to 
sue  in  formd  pauperUf  obtained  of  course 
at  the  Rolls,  can  only  be  founded  on 
ixregularity ;  if  merits  are  relied  on,  the 
application  must  be  made  before  the 
¥  .-C.    Robhuen  y.  Milner.    vol.  5,  p.  49 

3.  An  appeal  was  made  to  the  Lord  Chan- 
cellor against  an  order  of  the  Master  of 
the  Rolu.  What  was  done  did  not  ap- 
pear, further  than  that  the  Lord  Chan- 
cellor either  decided  it  on  the  merits,  or 
refused  to  hear  it,  on  the  ground  that  the  * 
Defendant  was  in  contempt  for  nonpay- 
ment of  costs.  A  motion  was  afterwards 
made  to  the  Master  of  the  Rolls  to  dis- 
charge the  order,  but  he  held  he  had  no 
jarisdiction  to  interfere.  Oilfield  v.  Coh^ 
bett,  vol.  8y  p.  292 


DISCLAIMER. 

1.  In  a  tuit  by  a  second  mortgagee,  to  fore- 
dote  and  redeem,  certain  Defendants, 
including  the  provisional  assignee  of  the 
insolvent  mortgagor,  disclaimed.  They 
were,  however,  brought  to  a  hearing,  and 
it  then  appearing  that  there  was  insuffi- 
cient to  pay  the  first  mortgage,  the  Plain- 
tiiT  declined  taking  the  account.  The 
bill  was  dismissed  as  against  the  dis- 
claiming Defendants,  without  costs,  and 
the  first  mortgagee  alone  was  held  en- 
titled to  his  costs.    Gibion  v.  Nieol, 

vol.  9,  p.  408 

2.  In  a  suit  for  foreclosure,  a  party  inte- 
rested in  the  equity  of  redemption  dis- 
claimed and  stated,  he  did  not,  and  never 
did,  claim  any  interest  The  bill  being 
brought  to  a  hearing.  Held  that  he  was 
not  entitled  to  his  costs.  Buehanam  v. 
Gmnway.  vol.  11,  p.  58 

3.  A  trustee  put  in  a  disclaimer  to  a  bill  of 
foreclosure,  and  set  out  a  correspondence 
to'shew  that  he  had  always  refused  to 
act.  Held,  that  he  was  entitled  to  the 
whole  costs,  for  the  Plaintiff  might  have 
shewn  by  the  bill  that  a  simple  disclaimer 
was  sufficient.    Binbow  v.  baviet. 

vol.  11,  p.  869 

4.  The  general  costs  of  a  suit  being  reserved, 
the  costs  of  two  disclaiming  Defendants 
were  ordered  to  be  paid  by  the  Plaintiff 
without  prejudice  to  the  question  by 
whom  and  out  of  what  fund  they  ought 
eventuaUy  to  be  borne.    Jrnet  v.  Powell. 

vol.  18,  p.  488 

5.  Pending  a  proceeding  in  «ci.  fa,  to  repeal 
a  patent,  the  patentee  disclaimed  a  part, 
under  the  5  &  6  WiU.  4,  c.  88.  The 
prosecutor  still  proeeededi  and  ultimately 


failed.  Held,  that  he  ought  to  pay  the 
costs  subsequent  to  the  disclaimer.  The 
Qmoti  V.  Mill.  vol  14,  p.  812 

6.  The  assignees  of  a  bankrupt  mortgagor 
who  had  no  assets  disclaimed,  and  said, 
that  they  would  have  disclaimed  before 
suit,  if  any  application  had  been  made  to 
them.  Held,  nevertheless,  diat  they 
were  not  entitled  to  costs.  Ford  v.  WMte, 

vol.  16,  p.  120 

7.  Rules  as  to  the  right  of  a  disclaiming 
Defendant  to  costs,  in  foreclosure  suits. 
Ford  V.  Lord  CheoterJkld»     voL  16,  p.  616 

8.  If  a  disclaiming  Defendant  shews  that 
he  never  had  and  never  claimed  any 
intereat,  or,  having  an  interest,  that  he 
had  disclaimed  or  offered  to  disclaim 
before  the  institution  of  the  suit,  he  is 
entitled  to  his  costs.  But  if,  having  an 
interest,  he  neither  disclaims  nor  offers 
to  disclaim  till  he  puts  in  his  disclaimer, 
he  is  not  entitled.    Ibid. 

9.  These  rules  prevail,  though  the  Plain- 
tiff never  applied  to  the  Defendant  to 
disclaim  prior  to  the  institution  of  the 
suit.    Ibid, 

10.  In  a  foreclosure  suit  by  second  mort- 
gagee, a  subsequent  judgment  creditor, 
by  his  answer,  disclaim«l  all  interest, 
and  stated,  that  he  had  never  been  ap- 
plied to  by  the  Plaintiff  to  disclaim, 
previously  to  the  filing  of  the  bill ;  but 
he  did  not  add,  that  if  he  had  been  so 
applied  to,  he  would  have  disclaimed,  or 
that  he  had  never  claimed  an  interest 
Held,  that  he  was  not  entitled  to  his  costs 
from  the  Plaintiff.    Ilnd. 

11.  Where,  in  consequence  of  a  replication 
being  filed,  a  disclaiming  Defendant  is 
compelled  to  go  into  evidence  in  support 
of  his  answer,  the  Plaintiff  muat  pay  his 
costs,  but  not  otherwise.    Ibid, 

12.  The  captain  of  a  ship  served  a  notice 
on  the  trustees  of  the  docks,  in  which  the 
cargo  of  the  ship  was  being  discharffed, 
not  to  suffer  its  removal  till  the  freight 
was  paid,  and  wrote  to  the  owners  of  the 
ship  to  inform  him  that  he  had  stopped 
the  cargo  till  the  wages  of  himself  and 
the  seamen  had  been  paid.  In  a  suit 
between  the  owners  and  the  mortgagee 
of  one  of  them,  the  captain  was  made  a 
party,  and  did  not,  by  his  answer,  dis<- 
daim.  The  Chief  Clerk  found  that  cer- 
tain sums  were  due  to  him  in  respect  of 
wages,  but  that  other  sums  claimed  were 
not  due.  Held,  that  the  Plaintiff  was 
justified  in  making  the  captain  a  party, 
and  that  the  latter  was  justified  in  not 
disclaiming,  and  was  therefore  entitled 
to  his  costs.    Alexander  v.  Simmt. 

vol.  20,  p.  128 
18.  Parties  are  not  justified,  by  remaining 
pasaive,  to  prevent  the  rightful  owners 
obtaining  possession  of  their  property, 
but  if  called  on  to  do  an  act,  involving 
DO  risk  or  responsibility,  which  is  neces- 
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sary  to  enable  the  true  owner  to  obtain 
his  property,  they  are  bound  to  do  it. 
If  therefore  their  refusal  renders  an 
application  to  the  Court  necessary,  they 
will  be  made  to  pay  the  costs.  In  re 
Primrose.  yol.  23,  p.  590 

14.  Trust  funds  stood  in  the  Bank  books 
in  the  name  of  a  bankrupt  and  another 
as  trustees.  The  assignees  made  no 
claim  to  it,  but  refused  to  sign  a  paper 
statinff  so,  and  which  was  necessary,  by 
the  nues  of  the  Bank,  to  obtain  a  transfer 
into  the  names  of  a  new  trustee.  The 
Court  held  such  conduct  unjustifiable, 
and  that  the  assignees  ought  to  pay  the 
costs  occasioned.    Ibid. 

}5.  A  Defendant  who  disclaims  in  a  suit 
cannot,  in  that  suit,  maintain  a  claim 
against  bis  co-Defendant  in  respect  of 
the  right  disclaimed.    Joily  v.  Arbuthnot, 

yol.  26,  p,  283 

16.  In  a  suit  for  foreclosure,  the  assignees 
of  a  mortgagor  disclaimed,  and  offered 
to  be  dismissed  without  costs.  The  Plain- 
tiffs having  brought  them  to  a  hearing, 
were  ordered  to  pay  their  costs  subse- 
quent to  the  disclaimer.  Davit  v.  IVhit- 
more.  vol.  28,  p.  617 

17*  A  devisee,  being  made  a  Defendant,  by 
his  answer  said  that  he  had  nerer  claimed 
the  giflt,  and  always  disclaimed  and  did 
disclaim  it,  and  he  offered  to  be  dis- 
missed with  costs.  He  was  brought  to 
the  hearing.  Held,  that  he  was  not  en- 
titled to  his  costs.    Furher  v.  Furber.. 

ToL  80,  p.  528 

18.  A  judgment  creditor,  whose  debt  had 
been  satisfied  but  who  had  not  entered 
satisfaction  on  the  rolls,  was  made  a  De- 
fendant to  a  foreclosure  suit  He  dis- 
claimed. Held,  that  he  was  not  entitled 
to  his  costs,  in  consequence  of  his  negli- 
gence in  not  entering  up  satisfaction  of 
his  judgment.    Thompion  v.  Hudum. 

vol.  84,  p.  107 

19.  The  rule  as  to  the  costs  of  a  disclaim- 
ing Defendant  applies  to  a  disclaiming 
heir-at-law.    Gray  v.  Adamton, 

vol.  35,  p.  888 


DISCOVERY. 

[See  Answer,  Cross  Bill,  Discovert 
(Privilege),  Production  op  Docu- 
ments, Sufficiency  of  Answer.] 

1.  The  general  rule  is,  that  a  Defendant  is 
bound  to  discover  all  the  facts  within  his 
knowledge,  and  to  produce  all  documents 
in  his  possession,  which  are  material  to 
the  case  of  the  Plaintiff.  However  dis- 
agreeable it  may  be  to  make  the  disclo- 
sure,—however  contrary  to  his  persona] 
interests, — ^however  fatal  to  his  claims, 
he  is  compelled  to  set  forth,  on  oath,  all 
he  knows,  belie?e8,  or  thinks  in  relation 


to  the  matters  in  questioii.    Flight  v. 
Robinson.  vol.  8,  p.  22 

2.  The  Defendant,  ex  parte,  and  in  the  ab- 
sence of  the  trustees,  alleged  to  be  un- 
known, obtained  under  the  Court,  and 
by  means  of  the  Trustee  Act,  a  convey- 
ance of  the  legal  estate.  The  Plaintiff 
insisted,  that  the  Defendant  had  no  title 
to  the  estate,  and  that  the  conveyance 
had  been  firaudulently  obtained.  Held, 
that  the  Defendant  was  bound  to  give  a 
discovery  of  all  matters  tending  to  pro?e 
that  the  order  had  been  improperly  ob- 
tained, .but  that  the  PlaintiflTwas  not 
entitled  to  a  discovery^  of  the  particulars 
of  the  Defendant's  title  to  the  estate. 
Stainton  v.  Chadwiek,         vol.  18,  p.  320 

3.  Where,  at  the  hearing,  liberty  is  given 
to  a  party  to  establish  his  nght  at  law, 
he  must  obtain  the  leave  of  the  Court 
to  enable  him  to  file  a  bill  of  discovery 
(per  Sir  C.  C.  Pepyt  and  Lord  Longdate). 
Few  V.  Ouppy.  vol.  IS,  p.  457 

4.  Where  an  action  is  brought  in  the  name 
of  a  party  having  the  legal  title,  a  bill  of 
discovery  in  aid  of  the  defence  must  be 
filed  against  that  party  alone  {per  Lord 
Lyndhurst).    Ibid. 

5.  The  Plaintiff's  right  to  discovery  and  to 
production  rests  on  the  same  principle. 
Swinbome  v.  Nelson.  vol.  16,  p.  416 

6.  A  defendant  who  submits  to  an  answer 
must  answer  fully :  he  cannot  by  denial 
of  the  Plaintiff's  title  escape  answering. 
Discovery  of  title-deeds  and  of  profes- 
sional communications  forms  an  excep- 
tion.   Ibid, 

7.  Though  a  party  may  now  at  law  examine 
his  opponent,  he  is  still  entiUed  to  a  dia- 
coveiy  in  equity  in  aid  of  his  case  at  law. 
Lovell  V.  Galloway.  yoL  17»  p.  1 

8.  The  Plaintiffs  and  Defendants  were  part- 
ners in  a  colliery,  the  lease  of  which  ex- 
pired in  1846.  The  Defendants  gave 
notice  to  dissolve  at  the  expiration  of  the 
old  lease,  and  they  obtained  a  renewal  to 
themselves.  The  Plaintiffs  insisted  that 
they  were  entitled  to  participate  in  the 
new  lease,  and  stated  facts  in  support  of 
that  equity.  The  Defendants,  by  answer, 
denied  the  Plaintiffs  right,  and  dedi^d  to 
set  out  the  accounts  of  the  subsequent  pro- 
fits of  the  colliery,  or  to  produce  the 
documents  subsequent  to  the  dissolution, 
which,  they  said,  did  not  tend  to  shew 
the  Plaintiffs'  right  to  a  decree,  until  the 
Plaintiffs  had  established  some  right  in 
the  new  partnership.  Held,  that  they 
were  bound  to  answer  and  to  produce. 
Clegg  V.  Edmondson.  vol.  22,  p.  125 

( Swinbome  v.  Nelson,      vol.  16,  p.  41 6  ) 

9.  Where  the  Defendant,  neither  pleading 
nor  demurring,  answers  the  bill,  he  must 
answer  fully:  but  there  are  exceptions  to 
the  rule,  as  where  the  Defei^dant  sets  up 
a  distinct  and  independent  titie  in  him- 
self, which,  if  established,  will  destroy 
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the  PlaintiFs  title.  In  that  case,  he  is 
not  bound  to  produce  or  set  out  any  docu- 
menti  which  he  swears  establish  his  own 
title,  and  do  not  establish  that  of  Uie 
Plaintifil  Cases  where  the  discovery 
wonid  subject  the  Defendant  to  penalties 
and  forfeitures  are  also  exceptions  to  the 
rule.    Clegg  y.  Edmondton, 

Tol.  22,  p.  125 
10.  The  expression,  "  tending  to  make  out 
the  Plaintiff^s  title,'*  means,  his  title  to 
the  relief  which  he  seeks  by  his  bill.  IHd, 
U.  Unless  a  Defendant  plead  to  the  dis- 
coreiy,  he  is  bound  to  answer  fully. 
Beait  v.  Woodroffe,  vol.  24,  p.  421 

12.  When  substantial  information  is  given 
by  the  answer,  the  Court  discourages  ex- 
ceptions for  insufficiency,  and  will  not  re- 
quire minute  and  vexatious  discovery. 

Ibid. 
\t  The  bill  required  discovery  and  accounts 
from  July,  1850,  of  dealings  between  the 
Plaintifib  and  Defendants.  A  Defendant, 
by  his  answer,  stated  that  they  had  ter- 
minated, by  consent,  in  February,  1851, 
and  he  refused  to  set  out  the  subsequent 
matters  Held,  that  he  was  bound  to  do 
so.    Xbid. 

14.  The  Plaintiff  complained  that  the  De- 
feodant  had  sold,  under  the  Plaintiff's 
name,  sewing  machines  which  had  not 
been  manufactured  bv  him,  and  he  sought 
a  discovery  of  all  the  machines  sold  by 
the  Defendant,  the  price,  the  profit,  the 
names  of  the  purchasers  and  other  par- 
ticulars. The  Defendant  refused  to  an- 
swer, saying  that  he  would  thereby  dis- 
ckwe  the  names  of  his  customers  and  the 
secrets  of  his  trade.    Held,  that  he  was 

'  bound  to  answer.    Howe  v.  M.*Kemam, 

vol.  SO,  p.  547 

15.  A  bill  was  filed  by  the  next-of-kin 
against  A*  B,,  the  administratrix,  and 
C  J>.,  who  was  the  partner  and  executor 
de^  Jon  tort  of  the  intestate,  for  the  ad- 
ministration of  the  estate  and  to  take  the 
partnership  accounts.  Held,  that  C  Z>., 
who  had  not  demurred,  was  bound  to  set 
out  the  partnership  accounts.  Liigh  v. 
Birek.  voL  82,  p.  899 

16.  A  Plaintiff  sought  to  set  aside  a  lease* 
and  to  obtain  the  mesne  profits.  The  De- 
fendanty  the  assignee  of  the  lease,  in- 
sisted on  its  validity,  and  that  he  was  a 
purchaser  for  valuable  consideration  with- 
out notice.  Held,  that  the  Defendant 
was  bound  to  answer  as  to  the  amount  of 
rents  and  profits,  the  particulars  of  his 
underletting  and  of  his  receipts,  and  what 
charges  he  had  created.  Robion  v.  Flight. 
(No.  1.)  vol.  88,  p.  268 

DISCOVERY  (PRIVILEGE). 

1.  A  Defendant  is  not  bound  to  discover 
the^  principal  feet,  or  any  one  of  a  long 
series  or  chain  of  facts,  which  may  con- 
VOL.  xxxvi— 1. 


tribute  to  establish  a  criminal  charge 
against  himself,  and  he  cannot  waive  this 
right  by  any  agreement.    Lee  v.  Read. 

vol.  5,  p.  881 

2.  Pending  the  proceedings  in  the  cause, 
the  Plaintiff  indicted  the  Defendants  in 
respect  of  the  same  transactions,  the  time 
for  answering  was  extended  until  after  the 
trial  of  the  indictment.     Ibid. 

8.  Where  a  Plaintiff,  by  bis  bill,  seeks  a 
discovery  of  matters  which  might  subject 
the  Defendant  to  a  criminal  prosecution^ 
and  also  seeks  other  legitimate  discovery, 
it  is  his  duty  to  separate  the  two ;  for  if 
they  be  so  mixed  up  or  connected,  that 
either  by  inference  or  exclusion  they  may 
lead  to  a  disclosure 'which  might  subject 
the  Defendant  to  prosecution,  he  is  not 
bound  to  answer  any  portion  of  it  The 
Earl  qf  Lichfield  v.  Bond.       vol.  6,  p.  88 

4.  A  solicitor  is  not  bound  to  disclose  pro- 
fessional communications,  which  took 
place  between  himself  and  his  client, 
although  no  litigation  existed  or  was 
contemplated  at  the  time.  Carpmael  v. 
Powis.  vol.  9,  p.  16 

(See  Holmes  V,  Baddeley,  vol.  6,  p.  521) 

5.  The  same  rule  applies  to  similar  com- 
munications between  the  solicitor  and  a 
third  party,  who  acts  as  the  medium  of 
communication  between  the  solicitor  and 
client    Ibid, 

6.  A  solicitor  demurred  to  interrogatories 
seeking  a  discovery  of  communications 
between  him  and  A.  B.,  stating,  that  in 
such  communication  "  he  considered  and 
treated  A.  B,,  as  representing  his  client, 
and  as  being  the  medium  of  communica- 
tion between  him  and  his  client"  Held, 
that  he  had  brought  the  case  within  the 
rule  as  to  protection.    Ibid. 

7.  A  bill  sought,  as  against  stock  brokers, 
a  discovery  of  certain  sales  of  stocks  and 
shares.  The  Defendants,  by  their  answer, 
stated  that  some  of  them  were  illegal 
time  bargains,  and  refused  to  give  a  dis- 
covery of  any  of  the  transactions.  Held, 
that  they  were  bound  to  answer  as  to  the 
legal  matters.    Fisher  v.  Price. 

vol.  11,  p.  194 

8.  Privilege  as  to  cases  and  opinions  an- 
terior to  any  litigation.  Penruddoek  v. 
Hammond.  vol.  11,  p.  59 

9.  A  Defendant,  by  his  answer,  stated, 
that  he  was  advised  that  the  cases  and 
opinions  stated  in  the  schedule,  were  pri- 
vileged. Held,  that  the  privilege  was 
not  sufficiently  shewn  by  the  answer; 
but  liberty  was  given  to  supply  the  omis- 
sion by  affidavit     Ibid. 

10.  When  a  Defendant  incurs  no  penalties, 
he  cannot  resist  a  discovery  by  alleging 
the  illegality  of  the  transaction.  Williams 
V.  Trye.  vol.  18,  p.  866 

11.  To  a  bill  to  set  aside  a  conveyance  as 
fraudulent,  under  the  statute  oiElitabeth^ 
the  Defendant,  by  his  answer,  refused  to 
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answer  any  portion  of  it,  on  the  ground 
that  the  statute  imposed  a  forfeiture  and 
six  months'  imprisonment.  After  the 
time  for  exceptinghad  expired,  the  Plain- 
tiff amended  his  bill,  bv  striking  out  the 
allegations  of  fraud,  and  by  attempting  to 
remove  the  objections,  and  he  again  filed 
the  interro^tories.  The  Defendant,  by 
answer,  again  insisted  on  the  objection, 
and  that  the  proceeding  of  the  Plaintiff 
was  a  mere  snare,  and  he  refused  to 
answer  any  portion  of  the  bill.  The  Court 
came  to  the  conclusion,  that  the  two  bills 
were  substantially  the  same,  and  the 
answer  to  the  first  being  deemed  sufiS- 
cient,  the  Defendant  was  not  bound  to 
answer  the  second.     Wick  v.  Parker, 

vol  22,  p.  59 

12.  A  solicitor,  in  the  presence  of  his  client, 
objected  to  produce  a  document,  on  the 
ground  of  professional  confidence.  The 
Court  bein^r  of  opinion  that  the  document 
was  not  privileged  as  regarded  the  client 
himself,  ordered  its  production.  In  re 
The  CamerwCi  CoiUbrook,  ^,  Railway 
Company.  vol.  25,  p.  1 

13.  A  solicitor  declined  answering  some 
interrogatories,  on  the  ground  that  he 
had  obtained  all  his  information  "  whilst 
acting  as  the  solicitor*'  of  his  co- De- 
fendant Held,  that  he  had  not  brought 
himself  within  the  rule  as  to  professional 
privilege.    liiomas  v.  RawUnga, 

vol.  27,  p.  140 

14.  A  solicitor  said  he  had  obtained  his 
information  "either  as  a  creditor  or  as 
the  solicitor"  of  his  client  Held,  that  this 
statement  must  be  taken  most  strongly 
against  the  solicitor,  and  that  he  was 
bound  to  give  the  discoveiv.    Ibid, 

15.  Professional  privilege  is  limited  to 
communications  of  a  solicitor  with  his 
client  and  with  those  persons  necessarily 
employed  under  the  solicitor ;  it  does  not 
extend  to  communications  between  a  so- 
licitor and  third  parties.  Ford  v.  Ten- 
nant.    (No.  2.)  vol.  82,  p.  162 

16.  In  a  dispute  between  A.  and  B.,  the 
solicitor  of  A.  had  communications  with 
B.  Held,  that  they  were  not  privileged. 
Ibid, 

17.  Upon  a  bill  of  discovery  In  aid  of  an 
action  at  law  the  Plaintiff  is  only  entitied 
to  a  discoveiy  of  such  matters  as  make 
out  his  own  titie,  and  cannot  compel  a 
discovery  of  the  particulars  of  his  adver- 
sary's  titie  and  bow  he  makes  it  out 
Ingilby  v.  Shqfio.  vol.  83,  p.  81 

DISCRETIONARY  TRUST, 

[See  Investmbnt,   Power,  Precatort 

Trust.] 

Bequest  to  trustees  to  apply  the  income  or 
principal  for  the  benefit  of  S.  J.,  widow, 
and  of  her  three  children,  in  such  pro- 


portions, &C.  as  the  trustees,  in  tiidr  sb- 
solute  discretion,  should  think  proper; 
but  in  case  S.  /.  married  agun,  ner  in- 
terest to  cease.  The  trustees  declined 
to  act  Held,  that  the  fund  must  be 
divided  between  S.  /.  and  her  three 
chidren.    Izod  v.  Ixod*      vol.  82,  p.  242 


DISENTAILING  DEED. 

The  purchase-money  for  lands  taken  by  a 
railway  company  was  paid  into  Cooit 
After  the  land  had  been  conveyed  to  the 
company,  an  order  wat  made  for  pay- 
ment of  the  purchase-money  to  the  tenant 
in  tail,  without  his  executing  a  disentail- 
ing deed.  In  r§  ike  SofUk-Baeiem  Rnl- 
way  Comptmy.  toL  80,  p.  215 

DISMISSAL  BY  PLAINTIFF. 

[See  Dismissal  for  want  of  Prosbcd- 
TioN,  Stating  pROCBBDiHas.] 

1.  A  bankrupt  Plaintiff's  assignee  allowed 
to  dismiss  a  supplemental  bill  without 
costs.     Thompton  v.  Thompson, 

vol  7,  p.  350 

2.  Before  a(>pearance,  a  Plaintiff  may  dis- 
miss his  bill  without  costs.    Ibid, 

8.  A  demurrer  being  overruled  with  costs, 
the  Defendant  appealed.  The  PlaintifT 
afterwards  obtained  an  order  of  course 
to  dismiss  his  bill  with  costs,  suppressiog 
the  fact  of  the  allowance  of  the  demurrer; 
it  was  discharged  for  irregularity.  Lew'ta 
V.  Cooper,  vol.  10,  p.  32 

4.  A  decision,  on  the  authority  of  which  a 
suit  had  been  instituted,  being  overruled, 
the  Plaintiff  offered  to  disnuss  his  bill 
without  costs.  Held,  that  this  was  do 
answer  to  a  motion  to  dismiss  for  waot  of 
prosecution,  and  that  the  Plaintiff  must 
either  proceed  or  have  his  bill  dismissed 
on  the  usual  terms.  The  Lancashire  and 
Yorkshire  Railway  Company  v.  Evans, 

vol.  14,  p.  529 

5.  Where  a  suit  becomes  nugatory  by  mat- 
ters subsequent,  the  Court,  upon  motion, 
has  jurisdiction  to  dismiss  it  without 
costs.  Sutton  Harbour  Improvement  Cm- 
pony  V.  Hitchens.  vol.  15,  p.  161 

6.  A  suit  having  been  instituted  on  the 
authority  of  a  reported  case,  which  was 
afterwards  reversed,  the  Court,  after 
looking  simply  into  the  record,  dismissed 
it  without  costs.    Ibid, 

7.  The  Coturt  cannot  go  into  the  merits  on 
a  motion  to  dismiss,  nor  can  it  make  a 
Defendant  pay  the  costs  of  a  Plaintiff 
where  the  bill  is  dismissed.    Ibid, 

8.  A  decree  was  made  in  a  suit  for  the 
administration  of  a  mortgagor's  estate. 
The  mortgagee  afterwards  filed  a  fore- 
closure bill,  but  subsequently  obtained 
full  payment  in  the  administration  suit 
Held,  that  he  was  entitied  to  suy  pro- 
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ctedingt  in  his  own  suit  and  to  lui?e  the 
costs  of  it  Brvoktbank  ?.  Higginbottom* 
BaU  f.  BmdtU^.  vol.  81,  p.  35 


DISMISSAL  FOR  WANT  OF  PRO- 
SECUTION. 

[See  Abatement,  Reyiyor,  Security 
FOR  Costs.] 

L  On  the  26th  ot  April,  18S8,  the  Plaintiff 
undertook*  before  replication,  Co  speed 
(lee  the  terms) ;  on  the  8th  of  May  he 
filed  a  replication»  but  he  neither  sued 
oQt  a  coflDmission  nor  did  he  take  any 
iurther  step:  on  the  21st  of  February, 
1839,  on  the  motion  of  the  Defendant, 
the  bill  was  dismissed  with  costs,  for 
want  of  prosecution.   Padmwre  v.  Bodfield. 

vol.  1,  p.  367 

2.  A  Plaintiff  having  obtained  an  order  of 
course  to  amend  after  the  time  limited 
for  that  purpose  had  expired,  and  the 
Defendant  being  in  a  condition  to  move 
to  djsmiss  for  want  of  prosecution :  Held, 
that  a  single  notice  of  motion  to  dis- 
chsrge  the  irregular  order  and  to  dismiss 
the  bill  was  not  irregular  on  the  ground 
of  Doltifariousness.     TVaiVs  v.  BulL 

vol.  1,  p.  475 

3.  A  sole  Plaintiff  having  died,  the  Court, 
on  the  application  of  the  Defendant, 
ordered  that  the  administrator  should 
refire,  or  that  the  bill  should  be  dis- 
missed without  costs.    Chowiek  v.  Dimet. 

vol.  3,  p.  290 

4.  On  the  death  of  one  of  two  co-Plaintiffs 
after  the  cause  was  at  issue,  it  was 
oniered,  on  motion,  that  the  survivor 
should  revive  the  suit  within  a  fortnight, 
or,  in  default,  that  the  bill  should  be  dis- 
miised  with  costs*  Lord  Chiehtster  v. 
J7iis/er.  vol.  8,  p.  491 

5.  Defiralt  of  six  days  in  obtaining  and 
senring  an  order  for  commission,  Held, 
Dot  soch  a  want  of  due  diligence  as  to 
entitle  a  Defendant  to  an  order  to  dismiss, 
and  a  motion  for  that  object  was  refused 
vithottt  costs.    SMekland  v.  Strickland. 

vol.  4,  p.  120 

6.  Where  a  Defendant's  title  to  dismiss  is 
istetecpted  by  a  step  taken  by  the  Plain- 
tiff between  the  notice  of  the  motion  and 
its  being  heard,  the  Plaintiff  must  pay 
the  costs  of  the  application.  Waller  v. 
Pedlingtim.  vol.  4,  p.  124 

{Lester  v.  ArehdaU.  vol.  9,  p.  156) 

7.  A  Defendant  filed  a  plea,  but  the  Plaintiff 
neither  set  it  down  nor  took  any  steps 
for  three  terms.  The  bill  was,  on  motion, 
dismissed  with  costs.    Aobertt  v.  Jonee, 

vol.  7,  p.  266 

8>  Old  practice  of  moving  to  dismiss  and 

pais  publication.     Wkeatley  v.  Wheatley. 

vol.  7,  p.  577 

9.  The  words  *'  last  of  the  answers,"  in  the 

IHth  Order  of  May^  1845  (Ord.  xxxiii, 


10),  means  the  last  answer  of  any  one  of 
several  Defendants,  so  that  the  right  of 
one  Defendant  to  move  to  dismiss  for 
want  of  prosecution  is  not  delayed  by 
his  c(w Defendant's  neglect  to  answer. 
IkUion  V.  Hayter.  vol.  7,  p.  586 

(Lester  v.  ArehdaU,        vol.  9.  p.  156) 

10.  A  suit  having  become  defective,  in  con- 
sequence of  the  bankruptcy  of  a  co- 
Plaintiff,  the  Defendant  moved  to  dismiss 
absolute.  Held,  that  the  Court,  on  auch 
a  motion,  might  order  the  Plaintiff  to 
8U])ply  the  defect  within  a  limited  time, 
or  in  default,  that  the  bill  might  be  dis- 
missed.    Ward  V.  Ward,      vol.  8,  p.  397 

11.  Where,  after  notice  to  dismiss,  the 
Plaintiff  files  a  replication  before  the 
hearing  of  the  motion,  the  only  order 
made  is  that  the  Plaintiff  do  pay  the 
costs  of  the  motion.     Corry  v.  Curlewis. 

vol.  8,  p.  606 
(Young  v.  Quincey,  vol.  9,  p.  160) 

12.  A  Plaintiff  having  one  of  the  Defend- 
ants under  his  control,  kept  back  his 
answer.  Another  Defendant  put  in  his 
answer,  and  after  great  delay  on  the  part 
of  the  Plaintiff,  moved  to  dismiss  for 
want  of  prosecution.  The  Plaintiff,  to 
defeat  the  motion,  obtained  an  order  of 
course  to  amend.  Held,  that  as  there 
was  an  answer  outstanding,  the  order  to 
amend  could  not  be  considered  "irre- 
gular," but  was  afterwards  discharged  on 
account  of  the  Plaintiff's  delay.  Forman 
V.  Gray,  vol.  9,  p.  196 

(Earl  Momington v.  Smith,  vol.  9,  p.  251 ) 

13.  Under  the  General  Orders,  anv  De- 
fendant is  entitled  to  move  to  dismiss  for 
want  of  prosecution,  after  the  expiration 
of  six  weeks  from  the  time  when  his  an- 
swer is  to  be  deemed  sufiicient  Upon 
such  a  motion  all  unavoidable,  and  all 
just  and  reasonable  causes  of  delay  may 
be  considered,  and  in  the  cautious  exer- 
cise of  its  discretion,  the  Court  may  grant 
or  refuse  to  grant  any  further  time  the 
Plaintiff  may  require.    Forman  v.  Gray. 

vol.  9,  p.  200 

14.  A  motion  to  dismiss  for  want  of  pro- 
secution, made  after  the  bankruptcy  of 
the  Plaintiff,  refused  with  costs,  the  pro- 
per  form  of  motion  being,  that  the  assig- 
nees do  file  a  supplemental  bill  within 
a  given  time,  and,  in  default,  that  the 
bill  stand  dismissed.  Robinson  v.  Norton, 

vol.  10,  p.  484 
]  5.  A  bill  was  filed  against  A.  and  B,  A. 
obtained  an  order  to  sta}r  proceedings, 
until  the  Plaintiff  had  paid  the  costs  of 
a  former  suit  for  the  same  object,  and 
which  had  been  dismissed  with  costs. 
The  Plaintiff  not  paying  the  costs,  was 
prevented  from  proceeding  against  A,, 
and,  alter  considerable  delay,  B,  pro- 
cured the  bill  to  be  dismissed  for  want  of 
prosecution.    Lautour  v.  Holcombe. 

vol.  10,  p.  256 
L2 
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16.  A  reference  as  to  title  was  made  before 
heariDg.  A  motion  to  dismiss  for  want 
of  prosecution  pending  the  reference  was 
refused.     Gregory  v.  Spencer. 

vol.  Ill  p.  143 

17.  After  a  cause  had  been  in  the  paper 
for  hearing,  one  of  the  Plaintiffs  became 
bankrupt,  and  an  order  was  made,  that 
the  co-Flaintiff  should  file  a  supplemen- 
tal bill  in  ten  days,  or  in  default,  that 
the  bill  should  stand  dismissed.  The 
supplemental  bill  was  filed,  but  no  pro- 
cess was  served  or  other  proceeding 
taken.  Held,  that  the  Plaintiff  was 
bound  to  prosecute  as  well  as  file  the 
supplemental  bill,  and  after  a  delay  of 
three  years  the  original  bill  was,  on  mo- 
tion, dismissed  with  costs.  Held,  also, 
that  the  Defendant,  not  having  appeared 
in  the  supplemental  suit,  could  not  move 
to  dismiss  it,  and  that  one  Defendant 
could  not  move  to  dismiss  as  against  his 
co-Defendants.     Ward  v.  Ward, 

vol.  11,  p.  159 

18.  After  decree  for  an  account  the  bill 
cannot  be  dismissed  even  with  consent ; 
but  the  proper  order  is  to  stay  all  pro- 
ceedings.  Egg  V.  Dewy,    vol.  11,  p.  221 

19.  Proceedings  in  a  second  suit  were 
stayed,  until  the  costs  of  a  former  suit 
for  the  same  purpose  had  been  paid. 
After  great  dday  the  Court  ordered, 
that,  unless  the  costs  were  paid  within  a 
limited  time,  the  bill  should  stand  dis- 
missed.   LauUmr  ▼.  Holcombe, 

vol.  11,  p.  624 

20.  A  bill  of  1,600  folios  was  filed  in  Febru- 
ary t  1850,  and  the  answer  of  900  folios  was 
filed  in  June,  On  motion  to  dismiss  in 
January t  1851,  the  Plaintiff  desired  time 
to  amend.  Held,  that  the  delay  was  in- 
excusable, and  the  bill  must  be  dismissed, 
unless  the  Plaintiff  filed  his  replication 
forthwith.    Thrustw  v.  Smith, 

vol.  13,  p.  112 

21.  A  suit  stood  dismissed  for  want  of  pro- 
secution, in  consequence  of  the  Plaintiff 
not  serving  a  subpoena  to  bear  judgment 
within  the  time  limited  by  an  order  to 
speed.  The  Plaintiff  moved  to  stay  the 
taxation  of  the  costs  of  suit  Held,  that 
the  motion  ought  to  have  been  to  restore 
the  bill;  and  that  although  the  Court 
would  feel  inclined  to  grant  indulgence  in 
the  case  of  a  bond  fide  mistake,  yet  that 
it  was  not  to  be  extended  to  such  an 
extent  as  to  encourage  parties  in  pro- 
ceeding negligently  with  their  suits. 
Bartleit  v.  Harton.  vol.  17,  p.  479 

22.  The  Plaintiff  required  A,,  but  not  D.,  to 
answer  the  amendments.  B.,  who  did 
not  desire  to  answer,  moved  after  four- 
teen days  to  dismiss.  Held,  that  the  case 
was  not  within  the  115th  Order  of  May^ 
1845.     Brown  v.  Butter,    vol.  21»  p.  615 

23.  Bill  dismissed  with  costs,  as  against  a 
banking  company,  after  the  death  of  the 


public  officer  named  as  Plaintiff  and  be- 
fore the  substitution  of  another.  Bur- 
metier  (public  i^er)  v.  The  Barw  Vw, 
Stenz.  vol.  23,  p.  82 

24.  An  order  was  made  to  dismiss,  in  de- 
fault of  the  Plaintiff  filing  a  replication 
within  fourteen  days,  but  nothing  was 
said  as  to  the  costs  of  suit  The  Plain- 
tiff  filed  a  replication  a  few  days  after 
the  dme  appointed.  On  a  subsequent 
application  &e  Court  dismissed  the  bill, 
and  with  costs.    Stephsntou  ▼.  Maekay, 

▼ol.  24v  ^  252 

26.  The  Plaintiff  set  down  the  cause,  but 
neglected  to  serve  a  eubpeena  to  hear 
judgment  in  time.  The  cause  became 
afterwards  abated  by  the  death  of  a  De- 
fendant Held,  under  these  circum- 
stances, that  an  order  to  dismiss  was  regu  • 
lar.     mUiamt  v.  Page,      vol.  24,  p.  490 

26.  A  Defendant  who  has  taken  the  benefit 
of  the  Insolvent  Debtors'  Act  may  move 
to  dismiss  for  want  of  prosecution.  Leri 
V.  Heritage.  vol.  26,  p.  560 

27.  After  a  winding-up  order,  the  name  of 
the  official  manager  had  been  substituted 
for  that  of  three  members,  who  sued  on 
behalf  of  tiiemselves  and  the  other  mem- 
bers. A  motion  was  subsequently  made 
by  the  Defendant  to  dismiss  for  want  of 
prosecution.  The  order  was  made,  with 
costs  to  be  paid  by  the  Plaintiffii,  and 
not  by  the  official  manager,  who  had  not 
adopted  the  suit  Caldwell  v.  Enett. 
(No.  2.)  vol.  27,  p.  42 

28.  At  the  hearing,  a  suit  was  found  defec- 
tive for  want  of  parties,  and  was  ordered 
to  stand  over,  with  liberty  to  amend  by 
adding  parties.  It  was  brought  on  a 
second  time  still  defective  for  want  of 
parties.  The  Court  dismissed  it  as  against 
all  the  Defendants.  WilUame  v.  Pege, 
(No.  4.)  vol.  28,  p.  148 

29.  By  the  General  Orders  evidence  in  a 
cause  is  to  close  within  eight  weeks  after 
issue  joined,  but  a  witness  who  has  made 
an  affidavit  may  be  cross-examined  within 
one  month  after  such  eight  weeks.  A 
Defendant  may  move  to  dismiss,  if  the 
Pkintiff  does  not  set  down  the  cause 
"  within  four  weeks  after  the  evidence 
closed."  Held,  in  a  case  where  there 
was  no  cross-examination,  that  the  evi- 
dence closed  at  the  end  of  eight  weeks, 
and  not  of  twelve  weeks.  Hart  v.  J?c- 
berts.  voL  82,  p.  281 

80.  A  notice  of  motion  to  dismiss  for  want 
of  prosecution  is  irregular  if  served  prior 
to  the  Plaintiff's  being  in  default,  al- 
though at  the  time  when  the  motion  u 
heard  the  Plaintiff  is  in  default.  Pen- 
sardin  v.  Stear.  vol.  82,  p.  666 

81.  A  Defendant,  knowingthe  Plaintiff  has 
used  due  diligence,  is  liable  to  pay  the 
costs  of  his  motion  to  dismiss  for  want 
of  prosecution.     Ingle  v.  Partridge. 

vol.  83,  p.  287 
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DIVIDEND. 

Under  an  act  of  1845,  the  dividends  on 
ihe  shares  in  a  water  company  were 
limited  to  101.  per  cent.,  after  payment 
of  which  and  providing  for  a  contingent 
fand,  the  Coort  of  Quarter  Sessions  had 
power  to  reduce  the  water  rates.  By  a 
second  act  in  IS54,  the  capital  was  ex- 
tended and  a  Tariation  made  in  the  shares 
and  rate  of  interest.  Held,  on  the  con- 
struction of  the  second  act,  that  share- 
holders under  the  first  act  were  not  de- 
prived of  their  right  to  payment,  out  of 
an^  turplua,  of  their  arrears  of  diyidends 
exuting  at  the  passing  of  the  second  act. 
Cottiet  T.  Noitingham  fVaterworkt  Com- 
ply' ToL  SO,  p.  86 

DOCUMENTS. 

[See  EviDEMCB  (docuubntart).  Pro- 
duction OF  DoCUlf  ENTS.] 


DOMICILE. 

1.  Comjffomise  of  suit  hy  married  women 
domiciled  in  Frmiee^  sanctioned  without 
refierence  to  the  Master,  on  proof  that 
tbey  had  concurred  in  notarial  acts,  which, 
by  the  law  of  France,  were  binding  on 
them,  and  that  the  subject-matter  was 
mere  peisonalty.    Chameau  ▼.  Biley, 

vol.  8,  p.  269 

2.  A  feme  covert,  domiciled  with  her  hus- 
band in  Scotland,  was  entitled  to  the  pro- 
duce of  a  real  estate  in  England  directed 
to  be  sold.  Upon  proof  that,  by  the  law 
of  her  domicile,  her  personal  estate  vested 
absolutely  in  the  husband,  and  that  she 
bad  no  equity  to  a  settlement,  the  estate, 
being  unsold,  was  directed  to  be  con- 
veyed to  the  husband  in  fee.  Hitchcock 
y.Ckndinen.  Yol.  12,  p.  684 

3.  A  contest  as  to  domicile  is  a  proper 
qaestion  to  be  decided  upon  the  trial  of 
an  issue.     Whicker  v.  Hume. 

vol.  13,  p.  366 
^*  A  Scotchman  by  birth  executed  his  will 
while  resident  in  Paris,  and  died  shortly 
after.  He  described  himself  as  "/.  B,  G., 
of  the  city  of  Edinburgh,  but  now  resid- 
ing in  Paris."     On  a  question  as  to  his 
domicile,  the  Court  thought  it  unneces- 
sary to  consider  this,  as  no  description 
which  the  testator  could  have  given  of 
himself  would,  by  itself,  have  had  any 
effect  in  determining  the  domicile.  Ibid. 
^'  There  is  no  foundation  in  law  for  the 
argument  or  notion,  that  a  Scotchman  by 
birth  cannot  acquire  a  domicile  without 
repudiating  his  nationality,  his  character 
^  quality  of  Scotchman,  or  in  a  country 
where  he  is  only  a  lodger  and  not  a  house- 
keeper.   Ibid. 
&  Whether  a  foreigner  can  obtain  a  civil 
domicile  in  France  without  the  authoriza- 


tion of  the  Frencli  government,  qiuere. 
The  testator,  /.  B,  G.,  was  born  in 
Scotland  of  Scotch  parents,  and  was  there 
educated.  In  1780,  when  twenty  years 
of  age,  he  went  to  the  East  Indies  in  the 
East  India  Company's  Service.  In  1804 
he  returned  to  England,  and  afterwards 
retired  from  the  Company's  service.  In 
1806  he  went  to  Edinburgh,  where  he 
became  a  banker,  purchased  real  estate, 
married,  and  became  domiciled  there. 
His  affairs  became  embarrassed,  and  in 
1817  he  came  to  London,  and  continued 
to  reside  in  England  until  1828,  in  fur- 
nished lodgings,  and  occupied  himself 
in  the  sale  of  his  Oriental  works,  and  iu 
lecturing  on  the  eastern  languages, 
chiefly  under  the  auspices  of  the  East 
India  Company.  Between  1817  and  the 
time  of  the  death  of  the  testator,  he  also 
projected  various  undertakings  of  which 
he  was  to  be  the  director,  in  London;  he 
paid  three  short  visits  to  Scotland,  and 
in  1823  he  went  to  Belgium,  and  con- 
tinued travelling  about  the  ContinenU 
In  1833  he  returned  to  England,  and  in 
1834  he  again  went  to  France,  where  he 
principally  resided  until  his  death.  In 
1887  he  took  a  lease  of  a  residence  in 
Paris  for  a  term  of  years,  where  he  con- 
tinued to  reside ;  he  died  at  Paris  on  the 
8th  of  January,  1841,  having  executed  a 
will  according  to  the  laws  ofEngland,  in 
which  he  described  himself  as  "/.  B.  G., 
of  Edinburgh,  but  now  residing  in  Paris. 
His  declarations  as  to  domicile  were  con- 
tradictory. Held,  under  all  the  circum- 
stances, that  in  1817  the  testator  was 
domiciled  in  Scotland,  that  he  subse- 
quently became  domiciled  in  England, 
was  so  in  1827 ;  and  so  remained  to  the 
time  of  his  death.     Whicker  v.  Hume, 

vol.  13,  p.  366 

7.  A  foreign  ambassador  held,  under  the 
circumstances,  to  have  acquired  an 
English  domicile.     Heath  v.  Samson, 

voL  14,  p.  441 

8.  In  1819  a  Sardinian  came  to  England, 
and  became  attached  to  the  Sardinian 
Embassy.  In  1821  he  was  dismissed, 
but  he  continued  to  reside  ten  years  in 
England.  He  was  then  for  three  years 
Charg6  ^Affaires  in  London,  ana  for 
three  years  Minister  in  Holland,  In 
1837  he  was  apipointed  Envoy  Extra* 
ordinary  and  Minister  Plenipotentiary  to 
England,  and  retained  this  office  until  his 
death  in  1846.  Held,  upon  the  evidence 
of  his  declaration  and  acts,  that  he  was 
domiciled  in  England.     Ibid, 

9.  A  Scotchman  came  to  England  at  the  age 
of  sixteen,  and  remained  in  the  English 
naval  service  until  his  death  in  1848. 
Held,  that  he  had  not  lost  his  domicile  of 
origin.      Brown  v.  Smith,  Yol.  15,  p.  444 

10.  The  mere  declaration  of  intention  to 
change  a  domicile,  without  an  actual 
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change  of  residence,  is  inoperative  to 
create  a  new  domicile.    Broum  y.  Smith, 

vol.  15,  p.  444 

11.  To  constitute  a  new  domicile,  there 
must  be  not  only  the  factum  of  residence 
in  a  place,  but  the  animus  manendi.  Ibid, 

1 2.  Under  a  Scotch  settlement,  a  wife  would, 
by  the  general  law  of  Scotland^  have  power 
to  give  valid  discharges  for  a  reversion- 
ary interest  in  a  chose  in  action  comprised 
in  it.  Held,  that  the  removal  of  her 
domicile  to  England  did  not  superinduce 
a  disability  in  her  to  give  a  receipt  to 
trustees  for  the  amount.  Duncan  v. 
Cannan.  vol.  18,  p.  128 

13.  The  priorities  of  creditors  are  regu- 
lated by  the  domicile  of  the  testator, 
though  the  personal  assets  may  be  situate 
and  administered  in  another  country. 
Wilson  V.  Lady  Duntany,    vol.  18,  p.  298 

14.  A,  and  B.  were  both  domiciled  in  Eng- 
land, A,  lent  B,  money  on  an  English 
bond,  payable  to  him  and  his  executors. 
Afterwanls  B.  g^ve  A,  a  heritable  bond 
charging  lands  in  Scotland  as  an  addi- 
tional security,  and  made  payable  to  him 
and  his  heirs  at  a  different  time  and  with 
a  different  rate  of  interest.  On  the  death 
of  il..  Held,  that  the  English  bond  was 
the  primary  security,  and  that  it  did  not 
merge  in  the  Scotch  heritable  bond  as 
the  jut  nobiliut;  that  the  debt  passed 
under  ^/s  will,  executed  according  to  the 
English  but  not  according  to  the  Scotch 
solemnities,  by  the  generid  term  "securi- 
ties for  money."    Out  v.  Goring, 

vol.  18,  p.  888 

15.  Where  it  is  soueht  to  have  funds  be- 
longing to  a  domiciled  Scotch  yeme  covert 
paid  out  of  Court,  and  any  Scotch  settle- 
ment exists,  the  Court  requires  the  testi- 
mony of  a  Scotch  advocate  to  shew  that 
It  does  not  affect  the  fund.  In  re  Todd, 
Shand  v.  Kidd.  vol.  19,  p.  582 

16.  An  Englishwoman  married  a  domiciled 
Frenchman.  Articles  were,  previous  to 
the  marriage,  executed  in  the  English 
form,  by  which  the  wife  became  entitled 
to  200/.  a  year.  Het  husband  afterwards 
separated  from  her,  and  subsequently  the 
French  Court  condemned  her  for  adul- 
tery. Held,  that  the  contract  of  mar- 
riage was  English,  and  that  the  rights  of 
the  parties  were  to  be  regulated  by  English 
law,  and  further  property  of  the  wife 
having  fallen  into  possession,  and  the 
moral  conduct  of  both  parties  being  re- 
prehensible, the  income  of  the  fund  must 
be  equally  divided  between  them.  Watu 
v.  Shrimpton,  vol.  2],  p.  97 

17.  A  testator  bequeathed  personal  estate 
in  trust  for  the  separate  use  of  a  feme 
covert,  and  without  power  of  anticipation. 
The  Imtee  was,  at  the  date  of  the  will, 
domiciled  abroad,  and  had  continued  so 
ever  since.  By  the  law  of  her  domicile, 
the  rwtraint  against  anticipation  was  dis- 


regarded, but  this  Court,  nevertheless, 
refused  to  give  effect  to  a  beneficial  ar- 
rangement made  by  her  anticipating  her 
income.    PeiUon  v.  Brooking* 

vol.  25,  p.  218 

18.  A  feme  covert,  living  apart  from  her 
husband,  has  no  power  to  change  her 
domicile.    Re  DalyU  Settlement. 

vol.  25,  p.  456 

19.  A  feme  covert  had  a  power  to  appoint 
by  her  will,  *'  notwithstanding  her  cover- 
ture, and  as  if  she  were  sole  and  unmar- 
ried." She  lived  in  France  thirty  years, 
apart  from  her  husband,  who  was  domi- 
ciled in  England,  Held,  that  her  will, 
which  was  valid,  in  respect  of  formalities, 
by  the  French  law,  but  invalid  as  regarded 
the  English  law,  was  not  a  due  execution 
of  the  power.    Ibid, 

20.  A  domiciled  Scotchman  went  to  India, 
where  he  was  engaged  in  mercantile  pur- 
suits for  nine  years.  Held,  that  this  resi- 
dence and  occupation  in  India  did  not,  in 
the  absence  of  any  expression  of  intention, 
change  his  domicile.  Jopp  v.  Wood  ( No.  3 ). 

vol.  34,  p.  88 

21.  /.  S,,  a  domiciled  Scotchman,  went  to 
India  in  1805,  where  he  followed  mercan- 
tile pursuits  for  nine  consecative  yesn. 
In  1816  he  married  there,  and  he  returned 
to  Scotland  in  1819,  with  his  wife,  and  re- 
mained there  a  year.  While  there,  he 
described  himself  in  his  will,  and  in  a 
bond,  as  '*  of  Calcutta,  presenUy  rending 
at  Ayre,"  he  obtained  a  plan  for  the  im- 
provement of  his  old  family  mansion,  and 
was  enrolled  a  freeholder  of  Ayrtlnre,  He 
returned  to  Calcutta  in  1820,  and  remained 
there  until  his  death  in  1830.  Daring 
the  nine  first  years  of  his  residence  in 
India,  he  expressed  no  intention  as  to  bis 
domicile;  but,  during  the  last  sixteen,  be 
expressed  his  intention  of  returning  to 
Scotland,  but  which  he  never  accom- 
plished except  by  his  visit  in  1819. 
Held,  that  the  domicile  of  /.  &,  at  his 
death,  was  Scotch,  and  that  the  domicile 
of  his  children,  who  were  born  in  India, 
and  died  infants  there,  was  that  of  their 
father.    Ibid, 

22.  The  rule  of  law,  that  an  engagement  in 
India  in  the  military  service  of  the  Bast 
India  Company,  or  as  a  covenanted  ser- 
vant to  that  company,  changes  the  domi- 
cile m\o  AnglO'lndian,&!Ot%  not  extend  to 
a  person  who  becomes  the  servant  in  a 
private  establishment  abroad,  or  who 
goes  abroad  for  the  purpose  of  aoquiriog 
a  fortune,  with  the  intention  of  retorniog, 
at  some  undefined  period,  when  his  ob- 
ject has  been  attained.    Ibid, 

28.  Personal  property  was  held,  under  an 
English  will,  in  trust  for  such  person  ss 
an  English  lady  should,  by  her  last  will 
in  writing  duly  executed,  appoint.  She 
afterwards  married  a  Frenchman,  and 
died  domiciled  in  France,  haying  ap- 


GENERAL  INDEX. 


151 


pointed  tbe  property  by  an  unattested 
will,  Talid  according  to  the  law  of  her 
domicile,  and  admitted  to  probate  in  (his 
country.  Held,  that  this  will  was  a  valid 
exeeotion  of  the  power.  lyHuart  ▼. 
Harknea.  vol.  S4.  p.  824 

'2i.  A  person,  whose  name  was  English,  but 
whose  domicile  of  origin  was  not  shewn, 
held  s  oommiasion  in  the  English  annv. 
He  sold  out  in  1810,  and  subsequently 
resided,  down  to  his  death,  in  France, 
there  he  formed  a  French  connexion, 
there  be  educated  his  son  as  French,  and 
there  he  died ;  and  his  whole  property 
was  in  French  Rentes.  Held,  that  his 
domicile  at  his  death  was  French,  and  that 
legacy  duty  was  not  payable  on  his  as- 
sets. The  President  of  the  UnUed  States 
of  America  v.  Z)niimioiu{«    yol.  38,  p.  449 

DONATIO  MORTIS  CAUSA. 

1.  A  bimer'a  wife,  with  his  knowledge  and 
■anctioo,  deposited  the  produce  of  the 
mrplos  butter,  eggs,  and  poultry  with  a 
firm  in  her  own  name,  and  he  called  it 
her  money.  On  his  death-bed  he  gave 
his  executor  directions  to  remove  the 
money,  and  do  the  best  he  could  with  it 
for  his  wife.  Held,  that  the  evidence 
was  not  sufficient  to  establish  a  gift  be- 
tween them,  and  that  the  husband  had 
neither  made  the  firm  nor  himself  trus- 
tees for  his  wife.    Mews  v.  Mews, 

vol.  15,  p.  529 

2.  A  testator,  on  his  death-bed,  gave  his 
wife  his  cheque  for  1,000/.,  saying,  "  she 
would  want  money  before  his  affairs  were 
wound  up,  and  that  the  gift  was  to  be  for 
her  sole  use,  besides  what  she  should 
receive  from  his  estate."  The  cheque 
heing  crossed  was  exchanged  some  days 
after  for  a  friend's  cheque  of  the  same 
amount,  in  favour  of  the  wife.  The  tes- 
Utorsuted  to  his  friend,  thiit  he  wished 
to  give  his  (the  friend's)  cheque  to  her, 
and  she  received  and  kept  it  till  after  her 
husband's  death.  The  testator's  cheque 
was  paid  before  his  death,  but  his  friend's 
cheque,  which  was  post-dated  and  also 
crossed,  was  exchanged  for  another^  and 
was  dulv  paid  after  the  testator's  death. 
Held,  that  this  constituted  a  valid  ffift 
of  the  1,000/.  by  the  husband  to  the  wife, 
and  formed  no  part  of  the  testator's  estate. 
Held,  also,  by  the  Lords  Justices,  that 
it  constituted  a  good  i/ona/to  mortit  causA. 
BouUy,  Ellis,  vol.17,  p.  121 

3.  Immediately  befinre  her  death,  the  de- 
ceased told  A.  to  take  the  keys  of  a  dress- 
ing-case and  box,  containing  a  watch 
and  trinkets,  and  immediately  on  her 
death  to  deliver  the  watch  and  trinkets 
to  the  Plaintiff.  A.  did  so.  Held,  that 
this  did  not  constitute  a  valid  donatio 
mrUscmui.    Powell  Y.  Hettiear. 

vol  26,  p.  261 


4.  A  promissory  note,  payable  to  order 
may  be  the  subject  of  a  donatio  mortis 
eausd,  and  will  pass  there  by,  though  un- 
indorsed.    Veat  V.  Fea/.    vol.  27,  p.  SOS 

5.  The  gift  of  bills  of  exchange  payable 
to  the  donor  or  order,  by  way  of  a  donatio 
mortis  causd,  supported.  Rankin  v.  We^ 
guelin.  vol.  27,  p.  809 

6.  Money  due  on  a  policy  and  on  a  banker's 
deposit  note  held  to  pass  as  donationes 
mortis  causd  by  the  delivery  of  the  policy 
and  note,    ilmit  v.  Witt.  vol.  83,  p.  619 

7.  A  marriage  took  place  in  France  be- 
tween a  domiciled  Frenchman  and  an 
Englishwoman  who  had  been  resident 
there  for  some  veara,  and  with  a  view  to 
a  future  domicile.  The  lady's  personal 
property  was  settled  by  an  English  deed, 
which  was  wholly  invalid  accordinff  to 
the  French  law.  Held,  that  it  was  bind- 
ing in  the  English  Courts  as  to  personal 
property  within  its  jurisdiction.  Van 
Orutten  v.  Dighy.  vol.  81,  p.  561 

8.  If  a  foreigner  and  an  Englishwoman 
make  an  express  contract  previous  to 
their  marriage,  and  if  on  the  faith  of  that 
contract  the  marriage  afterwards  takes 
place,  and  it  relates  to  the  regulation  of 
property  within  the  jurisdiction  and  sub- 
ject to  the  laws  of  this  country,  then  this 
Court  will  administer  the  law  on  the 
subject,  as  if  the  whole  matter  were  to 
be  regulated  by  English  law.    Ihid* 


DOWER. 

[See  Frebbbnch.] 

1.  The  legal  estate  of  a  property  being 
vested  in  A,,  for  the  benefit  of  himself 
and  B,  in  equal  moieties,  he  mortgaged 
it  unknown  to  B.  B.  afterwards  paid  off 
the  mortgage,  and  had  the  legal  estate 
conveyed  to  him,  subject  to  such  equity 
of  redemption  as  the  lands  were  subject 
to.  Held,  that  there  was  not  such  a 
perfect  union  of  the  legal  and  equitable 
estate  in  B.'s  moiety  of  the  estate  as  to 
give  his  widow  a  title  to  dower.  Knight 
V.  Prampion,  vol.  4,  p.  10 

2.  A  widow  concurred  in  a  partition  of  her 
husband's  estate,  and  released  a  moiety 
allotted  to  the  other  tenant  in  common 
from  her  dower  i  the  other  moiety  was 
conveyed  to  the  trustees  of  her  husband's 
will.  Held,  that  she  was  entitled  to 
dower  out  of  the  entirety  of  the  latter 
moiety.  Reynard  v.  Spence.  vol.  4,  p.  108 

8.  A  legacy  to  a  widow  in  lieu  of  dower  or 
thirds  at  common  law  or  by  custom,  has 
no  priority  over  other  legacies  where  the 
testator  leaves  no  real  estate.  Acey  v. 
Simpson.  vol.  5,  p^  S5 

4.  A  party  died  in  1830,  having  vested  in 
him  a  mortgage  in  fee,  and  the  lapse  of 
time  and  circumstances  were  such,  as  to 
render  it  very  improbable  that  any  party 


152 


GENERAL  INDEX. 


could  DOW  establish  any  right  to  the 
equity  of  redemption.  Held,  neverthe- 
less, that  the  widow  was  not  entitled  to 
dower.    Flack  Y.Lo^gnuite.  vol  8,  p.  420 

5.  The  widow  of  a  freeman  of  London  is 
barred  of  her  customary  part  by  an  ante- 
nuptial settlement,  whereby  the  parents 
of  husband  and  wife  make  provision  for 
her  after  the  death  of  her  husband,  of 
which  she  takes  the  benefit  Hntchinton 
y.  Newark.  vol.  17,  p.  898 

6.  The  same  rule  applies  though  the  wife 
be  an  infant  on  the  marriage  and  the 
husband  becomes  a  freeman  afterwards. 
Ibid. 

7.  Dower  of  a  woman,  married  after  the 
Dower  Act,  out  of  an  estate  made  subject 
to  dower  by  that  statute,  held  not  to  be 
excluded  by  a  declaration  against  dower 
contained  in  a  conveyance  prior  to  the 
act     Fry  v.  NobU.  vol  20,  p.  598 

8.  In  1827  freeholds  were  conveyed  to 
A,  B,,  a  married  man,  to  the  usual  uses 
to  bar  dower,  *'  to  the  intent  that  his  then 
present  or  any  future  wife  might  not  be 
entitled  to  dower."  In  1884  the  Dower 
Act  passed,  giving  dower  out  of  estates 
thus  limited  (s.  2),  but  allowing  the  right 
to  be  defeated  by  a  declaration  against 
dower  in  the  conveyance  (s.  6),  and  pro- 
viding, that  the  act  should  not  extend  to 
any  widow  married  before  1834,  or  to 
give  to  any  deed  previously  executed  the 
effect  of  defeating  any  right  of  dower. 
if.  B,  contracted  a  second  marriage  in 
1888,  and  died  seised.  Held,  that  the 
declaration  in  the  conveyance  did  not 
defeat  the  second  wife's  right  to  dower 
out  of  the  estate.    Ibid, 

9.  Costs  allowed  to  a  widow,  in  a  suit  for 
dower,  her  right  thereto  being  contested. 
Ibid. 

10.  By  Sir  John  RomiUy's  Act,  freeholds 
and  copyholds  of  a  deceased  are  now 
assets  for  the  payment  of  his  debts,  and, 
by  the  Dower  Act,  all  debts  to  which  the 
land  of  a  deceased  are  subject,  are  *' valid 
and  effectual  as  against  the  right  of  his 
widow,  to  dower."  Held,  nevertheless, 
that  the  widow's  right  to  dower  or  free- 
bench  has  still  priority  over  mere  cre- 
ditors of  a  deceased.    Spyer  v.  HyaiL 

vol.  20,  p.  621 

11.  A  husband  was  seised  in  fee  subject  to 
a  trust  term  to  secure  life  annuities  and 
to  pay  him  half  the  surplus  rents.  Held, 
that  his  widow  was  entitled  to  have  her 
dower  set  out  at  once.    Sheejy,  Cane. 

vol.  24,  p.  259 

12.  A  wife  forfeits  her  dower  under  the 
Statute  of  Westminster  the  2nd,  by  her 
adultery,  though  it  may  have  been  brought 
about  by  the  misconduct  of  her  husband. 
Boiioek  V.  SmUh.  vol.  84,  p.  57 

18.  A  widow  became  entitled  to  her  dower, 
after  which  the  lands  were  taken  com- 
pultorily  by  a  public  board,  and  one-third 


of  the  purchase- money  was  pud  into 
Court,  invested,  and  carried  over  to  a  se- 
parate account  to  answer  the  dower.  The 
widow  died  in  October^  between  the  /s/jf 
and  Jmrnary  dividends.  Held,  Uiat  her 
estate  was  entitled  to  an  apportionment 
of  the  latter  dividends.   Harrop  v.  Wdtm. 

voL  84,  p.  166 


DRAINING  ACT. 

Under  the  Draining  Act,  where  the  tenant 
for  life  is  an  infant,  the  petition  must  be 
presented  in  Uie  name  of  his  guardians. 

Form  of  reference  under  this  act  (8  & 
4  Vict,  c  ^^)y  and  of  the  subsequent  pro- 
ceedings thereon.     Stanhope  v.  Stanhope* 

vol.  8,  p.  547 


DRAWING  UP  DECREE. 

[See  Decree.] 

DYING  WITHOUT  ISSUE. 

[See  Absolute  Interest,  Implication 
(Gifts  by).] 

1.  A  testator  save  the  income  of  his  per- 
sonaJ,  and  the  rents  of  his  real  esute,  to 
his  daughter  for  life,  for  her  separate  use, 
and  aftOT  her  decease  and  the  decease  of 
his  wife,  he  gave  the  residue  of  his  real 
and  personal  estate  to  trustees,  in  trust 
to  sell  and  pay  half  the  produce  "  to  the 
iitue**  of  his  daughter,  equally,  to  be 
paid  at  twenty-one ;  and  if  only  one  Md^ 
then  to  such  one  child;  and  he  directed 
the  trustees  to  apply  the  interest  in  the 
maintenance  and  education  of  such  issue; 
"  and  in  default  of  such  itsue**  he  gaTe 
such  moiety  of  the  residue  between  his 
nephews  and  nieces  living  at  the  death 
of  his  daughter.  And  be  gave  and  de- 
vised the  other  moiety  of  the  residue  of 
his  estate,  at  the  decease  of  his  wife  and 
his  daughter  withotU  iuucy  to  the  same 
trustees,  to  permit  his  godson  to  receive 
the  income  for  life,  and  after  his  decease 
to  certain  charities.  Held,  that  '<  issue" 
in  the  first  clause  was  to  be  construed 
**  children;"  but  in  the  second  clause  in 
its  ordinary  unrestricted  sense ;  and  that 
consequently  the  gift  over  of  the  first 
moiety,  upon  the  death  of  the  daughter 

.  without  issue,  was  good,  but  was  too  re- 
mote as  to  die  second.   Carter  v.  BenUdL 

vol.  2,  p.  551 

2.  Bequest  of  pecuniary  legacies  to  each  of 
four  persons  for  life,  interest  at  5/.  per 
cent,  to  be  paid  till  the  heir  attained 
twenty-one ;  and  <*  in  case  of  the  demise 
of  any  of  the  above  ^parties  without  legi- 
timate issue,  then  his  or  her  proportions 
to  be  divided  equally  amongst  the  sur- 
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▼ivon."  After  the  tesUtor's  death,  one 
of  the  legatees  died,  without  having  been 
married.  Held,  that  the  sarvivoni  were 
absolutely  entitled  to  the  legacy.  Ame- 
lagh  ▼.  RanelagK  vol.  4,  p.  419 

3.  Bequest  of  residue  to  A.  and  B,  equally, 
aDd  in  case  they  should  he  married  at 
the  time  it  became  payable,  to  be  paid 
for  her  separate  use,  ••  and  her  receipt 
sltme  for  the  same  to  be  a  sufficient  dis- 
chai]ge."  There  was  a  gift  over  to  C.  and 
/>.,  in  case  A,  and  B.  should  die  without 
learing  issue.  Held,  that  this  case  was 
an  exception  to  the  general  rule,  and  that 
the  gift  over  was  confined  to  A,  and  B, 
dying  without  leaving  issue  in  the  life  of 
the  testator.    Re  Amtiee.    vol.  23,  p.  135 

4.  The  words  "  if  A.  die  without  having  any 
child  or  children,"  construed  <*  without 
having  had  an^  child ;"  and  the  words 
"should  A,  die  without  any  child  or 
children,"  construed  '*any  child  surviving 
him."   J^etftr.Cpnner.    vol.  28,  p.  828 


EASEMENT. 

[See  Light  and  Air,  Notice,  Right  of 

Wat.] 


EAST  INDIA  COMPANY. 

The  *<  Clhe  fund"  held  not  to  revert  to  the 
founder,  on  the  transfer,  in  1858,  of  the 
government  of /ndia  and  its  military  force 
to  the  Crown.  Sir  John  Benn  WaUk  v. 
Htr  Majetty's  Seerttary  of  Slots  in  Couneil 
of  India  and  the  Attemey- General 

vol.  80,  p.  812 


ECCLESIASTICAL  COMMIS- 
SIONERS. 

iSee  Charity.] 

The  Ecclesiastical  Commissioners  held  en- 
titled to  no  greater  rights  in  the  sup- 
F^ned  canonries,  under  the  3  &  4  Vict, 
c>  113,  than  the  former  canons  were,  and 
to  he  subject  to  the  same  trusts.  Attor- 
^fff-OeneralY, Dean  and  Canons  of  Windeor. 

'  vol.  24,  p.  679 


ECCLESIASTICAL  COURT. 

[See  Jurisdiction.] 


EFFECTS. 

[See  Description  op  Gift.] 

1-  As  to  the  residue  of  his  **  estate  and 
effects,  whatsoever  and  wheresoever, 
csnal  shares,  plate,  linen,  china,  and  fur- 
niture/* the  testator  devised  and  be- 
queathed the  same  to  his  wife.    Held, 


that  the  residuary  personal  estate  passed, 
and  that  the  general  words  were  not 
limited  to  things  ejusdem  generis  with 
canal  shares,  &c.    Fisher  v.  Hepburn, 

vol.  14,  p.  681 

2.  A,  assigned  **  all  his  ready  money,  se- 
curities for  money,"  &c.  &c.,  "  and  all 
other  his  personal  estate  and  effects 
whatsoever  or  wheresoever  of  or  belong- 
ing, or  due  or  owing  to  him."  Held, 
that  the  general  words  passed  only  pro- 
perty fjusdem  generis  with  that  specified, 
and  that  they  did  not  convey  a  contingent 
reversionary  interest  in  a  legacy.  Re 
WrighPs  Trusts,  vol.  15,  p.  867 

3.  A  testatrix,  after  giving  pecuniary  and 
specific  legacies,  and  after  directing  her 
charity  legacies  to  be  paid  out  of  her 
personal  estate,  **gave  and  bequeathed" 
all  the  rest  "  of  her  estate  and  effects, 
whatsoever  and  wheresoever,  and  all  her 
diamonds  and  other  jewels,"  to  trustees, 
their  ''executors  and  administrators," 
upon  trust  to  sell  and  divide.  Held,  that 
the  real  estate  passed  to  them.  Patter- 
son V.  Huddart,  vol.  17,  p.  210 

4.  Bequest  of  "  all  my  household  furniture 
and  effects,  plate,  linen,  china,  glass, 
books,  wearing  apparel,  et  catera,** 
Held,  to  pass  the  articles  enumerated 
and  others  efusdem  generis,  but  not  the 
general  residue.  Newman  v.  Newman. 
(No.  2).  vol.  26,  p.  220 

5.  Where  there  is  a  bequest  particularized 
by  one  word,  followed  by  general  words, 
the  latter  will  not  be  restricted  to  things 
ejusdem^  generis,  Swii\fen  v.  Swir^fen. 
(No.  4.)  vol.  29,  p.  207 

6.  A  testator  devised  to  Mrs.  S.,  "  all  his 
estate  at  Swir^en  or  thereto  adjoining, 
also  all  furniture  and  other  moveable 
goods  here."  Held,  that  the  live  stock 
and  implements  of  husbandry  which  were 
in  or  about  the  lands  and  premises  ad- 
joining the  mansion  at  Swin/en  (at  which 
the  testator  resided)  passed  by  this 
bequest  Held,  also,  that  money  in  the 
house  at  the  testator's  death,  amounting 
to  541/.,  also  passed  to  the  legatee. 
Ibid. 

7.  A  testator  bequeathed  to  his  wife  his 
pay,  "  clothing,  money  and  moneys  that 
may  be  now  due  or  may  become  due  to 
me  at  my  decease,  also  the  whole  of  my 
property  and  effects,  that  is  to  say,  my 
box,  clothes,  bedding,  &c.  &c."  Held, 
that  the  whole  residue  passed,  including 
a  reversionary  interest  in  the  produce  of 
the  sale  and  conversion  of  a  residuary 
real  and  personal  estate  of  another  tes- 
tator.    Cover  V.  Davis,        vol.  29,  p.  222 

8.  A  testator  bequeathed  as  follows : — "  As 
regards  my  worldly  goods,  I  give  and 
and  bequeath  all  my  furniture,  plate, 
books  and  other  personalty"  to  my  wife. 
Held,  that  the  eeneral  words  were  not  to 
be  confined  to  Uiings  ^usdem  generis,  but 
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that  they  included  a  share  of  the  produce 
of  real  and  personal  estate,  to  which  the 
testator  was  entitled  under  the  will  of  his 
father.    Nugee  v.  Chapman.  (No.  2.) 

vol.  29,  p.  290 

9.  A  lady,  heing  entitled  to  an  interest  in 
certain  funds  under  a  will,  by  her  mar- 
riage settlement  assigned  all  the  share  to 
which  she  was  then  or  might  become  en- 
titled by  accruer,  survivorship  '*  or  other- 
wise," in  the  specified  funds.  Held,  that 
the  general  words  "  or  otherwise"  must 
be  limited  to  interests  taken  under  the 
will,  and  that  a  share  taken  by  her  under 
the  will  of  her  father,  who  had  become 
entitled  thereto  under  his  son,  was  not 
affected  by  the  settlement.  Parkinson  v. 
Dashwood.  vol.  83,  p.  49 

10.  A  landlord  was  empowered  to  resume 
possession  of  any  part  of  the  land  de- 
mised, in  case  it  should  be  required  by 
him  "  for  the  purpose  of  building,  plant- 
ing, accommodation  or  otherwise."  Held, 
that  this  did  not  entitle  the  landlord  to 
resume  possession  of  land  required  by 
a  railway  company,  so  as  to  defeat  the 
tenant's  right  to  compensation.  Held, 
also,  that  the  word  "  otherwise"  was  to 
be  read  as  being  ejuidem  generis.  John- 
son V.  The  Edgwarey  ^.  Railway  Company 
and  Others,  voL  85,  p.  480 


"ELDEST  CHILD." 
[See  **  Younger  Children."] 

1.  Devise  and  bequest  to  A,,  and  after  her 
decease  leaving  any  child  or  children  her 
surviving  who  should  attain  twenty-one, 
to  pay  her  share  "  to  her  eldest  child,  his 
executors,  administrators  and  assigns," 
with  a  gift  over  in  default  of  such  child. 
Held,  that  A.*^  eldest  child,  who  died  in 
^.'s  life,  did  not  take,  but  that  the  second 
child  who  survived  her  mother  was  en- 
titled.   Stevens  v.  Pyk.      vol.  30,  p.  284 

2.  jf.  B.,  on  his  marriage,  settled  real 
estates  on  himself  for  life,  then  to  trustees 
for  a  term  to  raise  portions  for  his  younger 
children,  and  subject  thereto,  to  his  first 
and  other  sons  in  tail.  The  portions  were 
to  vest  in  sons  at  twenty-one,  but  to  be 
payable  after  the  decease  of  the  husband 
and  wife.  Georget  the  second  son,  at- 
tained twenty-one,  after  which  William, 
the  eldest  son,  having  barred  the  entail 
died  without  issue,  and,  subsequently 
the  portions  became  payable.  Hela, 
that  George,  though  the  eldest  at  the 
period  of  distribution,  was  entitled  to  a 
share  of  portions  for  younger  children. 
Adams  v.  Beck.  vol.  25,  p.  648 

3*  The  character  of  "eldest  son"  is,  in  or- 
dinary cases,  to  be  ascertained  at  the 
period  of  vesting,  and  not  of  payment 
Adame  ▼.  Adams.  vol.  25,  p.  652 

4.  Bequest  to  A.  for  life,  and  afterwards  in 


trust  for  her  children  who,  not  being  an 
eldest  or  only  son,  should  attain  tweoty- 
one.  In  1854,  after  George^  the  second 
son,  had  attained  twenty-one,  the  eldest 
son  died,  and  the  second  thereupon 
became  eldest.  The  tenant  for  life  died 
in  1857.  Held,  that  George,  though  an 
eldest  son  at  the  time  the  fund  became 
payable  to  the  children,  took  a  share. 
Adams  v.  Adams.  vol.  25,  n.  652 

5.  Under  a  trust  for  A.  for  life, "  ana  after 
her  decease,  to  be  divided  equally  between 
her  younger  children."  Efeld,  first,  that 
the  children  took  vested  interests  at  their 
births;  and  secondly,  that  the  character 
of  "younger  child"  was  to  be  determined 
at  the  period  of  vesting,  and  not  that  of 
distribution.    Adams  ▼.  Robarts. 

ToL25,p.658 


ELECTION. 

{See  Election  to  Sub  at  Law  or  iv 
Equity.] 

1.  A  widow  was  absolutely  entitled  to  le- 
gacies of  3,500/.,  of  which  her  husband 
by  his  will  professed  to  give  to  her,  and 
her  children  2,500/.,  which  he  directed 
to  be  invested  in  the  fiinds  or  real  se- 
curities. He  gave  his  widow  other 
benefits  out  of  his  own  property.  The 
widow  received  the  money,  and  invested 
it  in  the  funds,  but  treating  it  as  her 
own,  she  afterwards  sold  it  out,  and 
applied  it  to  her  own  use.  A  case  of 
election  arose  on  the  will,  bnt  it  did  not 
appear  when  she  had  elected.  Held, 
that  the  widow  electing  to  take  under 
the  will  was  responsible  for  2,5001.  only, 
and  not  for  the  stock  purchased  there- 
with.   Polflisr  T.  Wakefield. 

vol.  8,  p.  227 

2.  A  tenant  in  common  agreed  to  make  a 
partition,  and  by  his  will  he  confirmed 
the  agreement,  and  devised  the  estate  to 
trustees  to  convey  the  part  agreed  to  be 
conveyed  to  the  other  tenant  in  common 
and  his  heirs,  and  to  receive  a  conveyance 
of  the  other  part ;  and  he  devised  it  and 
all  his  real  and  personal  estate  to  his 
trustees  to  receive  the  rents  and  pay  an 
annuity  to  his  widow,  &c.  &c.  Held, 
that  the  widow  was  bound  to  elect  as  to 
her  dower.    Reynard  v.  Spenee. 

vol.  4.  p.  103 

3.  A  widow,  in  a  case  in  which  she  was 
bound  to  elect  between  her  dower  and  an 
annuity  given  by  her  husband's  will,  re- 
ceived the  annuity  for  five  years.  Held, 
that  she  had  not,  under  the  circum- 
stances, elected.     Ibid. 

4.  A.  B.,  an  heir,  elected  to  take  against 
the  will,  and  required  the  executors  to 
complete  a  contract  entered  into  by  the 
testator  for  the  purchase  of  a  freehold 
estatei  and  it  was  conveyed  to  him.    He 
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nefertlielen  receited  great  benefits 
under  the  will.  Held,  that  the  parties 
dnappointed  by  the  election  had  no  lien 
on  ue  estate  for  the  amount  received ; 
bat  that  they  were  entitled  to  prove 
against  the  estate  of  jf .  B.  for  the  whole 
amount  received  by  him  under  the  will. 
Onenwood  v.  Penny,  vol.  12,  p.  408 

^  A  testator  duly  appointed  a  fund  in 
isToar  of  objects  of  the  power  absolutely, 
and  he  also  bequeathed  to  them  his  own 
property,  "  especially  requesting  them" 
to  leave  the  appointed  fund  to  persons 
not  objects  of  the  power.  Held,  diat 
this  did  not  raise  a  case  for  election. 
Held,  also,  that  the  result  would  have 
been  different,  if  there  had  been  a  direct 
appointment  of  the  subject  of  the  power 
to  strangers.    Blaeket  v.  Lamb. 

vol.  14,  p.  482 

5.  In  1842  a  parent,  having  a  power  to 
appoint  two  separate  sums  of  5,0002.  and 
10,000/.  amongst  his  children,  made  his 
will,  by  which  he  appointed  the  5,000/. 
to  Jamet,  and  the  10,000/.  between  Thefh- 
dotia  and  Catherine,  In  1844  he,  by 
deed,  appointed  the  5,000/.,  which  he 
had  before  appointed  by  will  to  Jamet,  to 
The^detia,  In  1846  he,  by  codicil,  con- 
firmed his  will,  and  he  died  in  1847. 
TAemiMiaclaimed  the  two  sums  of  5,000/., 
but  Jamet  contended,  first,  that  she  was 
bound,  by  election,  to  give  effect  to  the 
bequest  of  5,000/.  to  him,  or  to  relinquish 
the  5,0002.  given  her  bj  the  will;  and 
secondly,  that  the  appointment  of  1844 
was  a  satisfaction  of  the  legacy  of  5,000/. 
Held,  that  no  case  of  election  had 
arisen,  but  that  the  legacy  to  Tkeodotia 
was  satisfied,  and  the  amount  unap- 
pointed.    Montague  v.  Montague. 

vol.  15,  p.  565 

8.  A  testator  domiciled  in  England  and 
having  real  and  personal  estate  there, 
besides  Scotch  heritable  bonds,  devised 
and  bequeathed  **  all  his  real  and  per* 
sonal  estate,  whatsoever  or  wheresoever," 
tipon  trusts,  under  which  his  heir  took 
benefits.  The  will  had  no  operation  on 
the  heritable  bonds,  which  descended  to 
the  Scotch  heir.  Held,  by  the  Master  of 
the  Rolls  and  a£Brmed  by  the  Lords  Jus- 
tices, that  the  heir  was  not  bound  to  elect. 
Mttttoen  V.  Maxwell.  vol.  16,  p.  106 

7.  A  husband,  who  was  entitled  to  family 
jewels  and  diamonds,  bequeathed  to  his 
wife  alt  "  his"  jewels  for  life,  and  after- 
wards as  heir-looms.  Held,  that  this 
bequest  did  not  include  pearl  ornaments 
prnented  to  her,  or  bnlliant  bracelets 
nought  by  the  husband  and  given  to  the 
wife  and  worn  with  the  family  jewels,  so 
as  to  put  the  wife  to  her  election.  Jer- 
^dH  V.  Jervoite.  vol.  17,  p.  566 

8.  A  testator  devised  copyhold  messuages 
to  trustees,  upon  trust  to  permit  his  wife 
to  occupy  one  of  them  during  the  mi- 


nority of  his  youngest  child,  and  to  apply 
the  rents  of  the  others  to  the  mamte-. 
nance,  &c.  of  his  children,  during 
minority,  making  thereout  a  provision 
for  his  wife.  The  testator  then  provided 
for  the  advancement  of  his  children,  the 
division  of  the  messuages  among  them  at 
twenty-one,  and  for  benefit  of  survivor- 
ship among  them.  Held,  that  the  widow 
was  put  to  her  election.  Qootfelhw  v. 
Goodfillow.  vol.  18,  p.  856 

9.  A  sum  of  10,000/.  Consols  was  held  in 
trust  for  two  sisters  for  life,  and  after 
their  deaths  two- thirds  of  the  capital,  in 
trust  for  their  brother,  and  one- third  in 
trust  for  the  two  sisters.  The  brother  be- 
queathed "  the  whole  of  his  property"  to 
trustees,  as  to  part  upon  certain  trusts 
for  his  sisters,  and  be  afterwards  be- 

3ueathed  "the  property,  including  the 
0,000/.  trust  money,"  to  other  parties. 
Held,  that  the  sisters  must  be  put  to 
their  election  between  the  interests  taken 
by  them  under  the  will  and  their  interest 
in  the  10,000/.    Swaii  v.  Holmet. 

vol.  19,  p.  471 

10.  To  constitute  a  settled  and  concluded 
election,  there  must  be  first  clear  proof 
that  the  person  was  aware  of  the  nature 
and  extent  of  his  rights ;  and  secondly, 
that  having  that  knowledge,  he  intended 
to  elect.     Worihingion  v.  fFiginton. 

vol.  20,  p.  67 
(  Wlntour  V.  CUfton,        vol.  21,  p.  447) 

11.  A  testator  having  invested  a  sum  of 
money  in  stock  in  the  joint  names  of  him- 
self and  his  wife,  gave  his  freehold  and 
leasehold  estates,  and  the  specific  stock 
to  her  for  life,  with  remainders  over,  and 
he  appointed  her  his  sole  executrix  and 
residuary  legatee.    The  wife,  after  her 

''  husband's  death,  had  the  stock  trans- 
ferred into  her  own  name,  and  did  not 
include  it  in  the  estimate  for  the  pur- 
poses of  probate.  She  recovered  debts 
as  executrix,  occupied  one  of  the  houses, 
and  received  the  rents  of  the  estates ;  and 
on  her  second  marriage,  she  transferred 
the  stock  into  the  names  of  herself  and 
of  another  person,  in  trust  for  herself  for 
life  for  her  separate  use,  and  then  as  she 
should  appoint  by  will.  She  died  six- 
teen years  after  the  testator,  and  it  was 
found  by  the  Master  that  it  would  have 
been  oreatly  to  her  disadvantage  to  have 
elected  to  take  under  the  will.  Held, 
nevertheless,  that  she  had  elected  so  to 
take.     Worthington  v.  Wiginton. 

vol  20,  p.  67 

12.  The  testator  devised  to  A.  and  B,  suc- 
cessively for  life,  and  to  the  first  and 
other  sons  of  B.  in  tail,  not  only  hb  own 
fee-simple  estates,  but  others  of  which 
he  was  tenant  in  fee  in  remainder  (sub- 
ject to  intermediate  estates  to  A,  and  B,) 
in  fee.  It  was  held,  upon  the  construc- 
tion of  ^e  terms  of  tne  will,  that  the 
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testator  intended  to  dispose  of  more  than 
his  own  interest  in  the  settled  estates, 
and  that  therefore  A.  and  B»  were  bound 
either  to  give  effect  to  the  will,  or  to 
make  compensation.     Winttntr  y.  Clifton, 

vol.  21,  p.  447 

18.  Precatory  words  will  not  create  a  case 
for  election.    LaagiUno  t.  Langslow, 

Tol.  21,  p.  552 
(See  Blackett  v.  Lamb,  vol.  14,  p.  482) 

H.  An  erroneous  impression,  stated  in  a 
will,  that  A,  (a  legatee)  would  divide  a 
fund  appointed  to  A,  alone  equally  with 
B;  did  not  put  A*  to  his  election.  Lang- 
tlow  V.  Langslow,  vol.  21,  p.  552 

15.  A  testator  had  a  power  to  appoint  a 
fund,  and  his  son  (J^  and  grandson  {B,) 
were  objects.  Having  by  deed  appointed 
part  to  his  son,  he,  by  will  reciting  that 
the  son  could,  under  the  hotchpot  clause, 
be  obliged  to  bring  in  the  appointed 
parr,  proceeded,  "and  then  as  I  make 
no  further  appointment,"  the  whole  set- 
tled fund  must  be  equally  divided  be- 
tween A,  and  B,  He  made  A,  his  re- 
siduary legatee.  It  turned  out  that  the 
hotchpot  clause  did  not  apply.  Held, 
first,  tnat  the  will  did  not  operate  as  an 
appointment,  and,  secondly,  that  no  case 
of  election  arose.    Ibid, 

16.  A  settlement  made  during  a  lady's  in- 
fancy held  inoperative  as  regarded  her 
real  estate  only,  and  she  ana  her  heirs 
were  held  not  bound  to  elect  either  to 
give  effect  to  the  settlement  as  to  the 
real  estate,  or  abandon  benefits  in  per- 
sonal estate  conferred  on  her  by  the  set- 
tlement.    CampbtU  V.  Jngilby, 

vol.  21,  p.  567 

17.  By  a  post-nuptial  settlement,  a  husband 
and  wife  covenanted  with  trustees  to 
settle  all  the  property  which  the  wife 
might  become  entitled  to  during  the 
coverture  on  themselves  for  life,  with 
remainder  to  their  children.  During 
the  coverture,  part  of  such  property  was 
allowed  by  the  husband  to  be  paid  over 
to  the  trustees;  the  other  part  was  not 
reduced  into  possession  at  the  husband's 
death.  Held,  that,  originallv,  the  settle- 
ment was  binding  on  neither  party; 
secondly,  that  the  part  paid  over  had 
been  effectually  made  subject  to  the 
trusts  by  the  husband ;  and  thirdly,  that 
the  wife  refusing,  after  the  death  of  her 
husband,  to  perform  her  covenant,  was 
not  entitled  to  a  life  interest  in  the  por- 
tion settled,  which  was  applicable  to 
recoup  the  children.   Anderson  v.  Abbott, 

vol.  23,  p.  457 

18.  Heir  at  law  held,  under  the  circum- 
stances, not  put  to  his  election.  Seaman 
V.  fVoodt.  vol.  24,  p.  372 

19.  A  testator,  whose  only  funded  property 
consbted  of  a  sum  of  Long  Annuities, 
which  had  been  purchased  by  him  in 
the  joint  names  of  himself  and  wife,  be- 


queathed to  his  brothers  an  interest  in 
'*  his  present  funded  Stock  or  govern- 
ment securities."  He  also  made  a  pro- 
vision (or  his  wife.  Held,  that  the  wife 
was  put  to  her  election  in  regard  to  the 
Long  Annuities.    Groavenor  v.  Dtartton, 

vol.  25,  p.  97 

20.  A  testator  had  an  exclusive  power  of 
appointment  oyer  an  estate  to  his  chil- 
dren and  grandchildren,  and  an  exclusive 
power  to  appoint  a  fund  amongst  hii 
children  only.  He  appointed  the  estate 
to  some  of  his  children,  and  the  fund  to 
his  children  and  to  a  grandchild  (who 
was  not  an  object).  Held,  that  this  was 
not  a  case  of  election,  and  that  the  chil- 
dren were  not  compellable  to  elect  either 
to  give  effect  to  the  appointment  of  the 
fund  to  the  grandchild,  or  reject  the 
benefits  appointed  under  the  first  power. 
In  re  Fowler' g  Tnat,  yoL  27,  p.  &(» 

21.  A  testator  was  the  ovmer  in  fee  of  a 
moiety  of  the  Goose  Green  property,  the 
other  moiety  belonged  to  his  wife.  By 
his  will  he  devised  "  all  that  his  mes- 
suage, tenement,"  &c.  situate  at  Qosu 
Green  and  all  other  his  real  estate  to  his 
widow  for  life,  and  he  gave  her  other 
benefits.  Held,  that  this  raised  a  cue 
of  election  as  against  the  widow.  Fit*- 
timont  V.  Fitxtimont,  vol.  28,  p.  417 

22.  Under  his  marriage  settlement,  A,  B, 
had  a  power  of  appointing  propaty 
amongst  the  children  or  remoter  issue 
of  the  marriage.  By  his  will  he  appointed 
the  settled  property  to  his  son  and  daughter 
in  equal  snares,  to  vest  in  them  in  the 
manner  thereinafter  expressed  concerning 
his  residuary  estate.  He  afterwards  gare 
his  residuary  estate  in  trust  as  to  one-half 
to  his  son  absolutely,  to  yest  at  twenty- 
five,  but  subject  to  the  settlement  there- 
inafter directed,  which  was  to  he  made 
upon  him  and  his  children,  with  gifts 
over  to  persons  not  objects  of  the  power. 
The  son  insisted  that  he  took  the  settled 
property  absolutely,  discharged  fiY>m  the 
void  restrictions,  but  the  Court  held,  that 
he  must  elect  whether  he  would  take 
under  or  against  the  will.  Tomkynt  v. 
Blane,  vol.  28,  p.  422 

23.  The  produce  of  an  entailed  property 
was  settled  on  the  parents,  and  afterwards 
on  the  children.  It  turned  out,  that,  si 
to  part  of  the  fund,  the  entail  had  not 
been  barred.  Held,  that  the  heir  in  tail 
(a  son  of  the  marriage),  having  accepted 
benefits  under  the  settlement,  was  bound 
to  give  effiect  to  it  as  to  the  part  not  dis- 
entailed.   Motley  V.  Ward. 

vol.  29,  p.  407 

24.  A  testator  had  freeholds  in  fee  and  was 
tenant  in  tail  of  copyholds.  They  were 
intermixed,  part  of  the  copyholds  were  in 
his  own  occupation  .and  part,  with  parts 
of  the  freeholds,  in  the  occupatioa  of 
tenants  upon  leases  at  one  rent.    By  bis 
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will,  be  devised  "  all  hb  real  estates"  to 
tbe  DefeodantSt  and  gave  all  the  lands 
occupied  by  htm  to  his  wife  for  life  and 
coammed  the  tenants  in  their  occupations 
for  twenty-one  vears.  He  likewise  gave 
benefits  to  the  rieir  in  tail  of  the  copy- 
holds.  Held»  that  such  heir  must  be  put 
to  his  election  between  the  copyholds  and 
the  benefits  provided  for  him  by  the  wilL 
Honffwood  ▼•  Fonter.    (No.  2.) 

vol.  80,  p.  14 

25.  A  testator  made  a  provision  for  his 
widow,  expressly  in  lien  and  satisfaction 
of  sny  estate  or  interest  to  which  she 
might  be  entitled,  as  his  vridow,  out  of 
his  real  and  personal  estate.  The  vridow 
enjoyed  this  provision,  but,  as  the  certifi- 
cate found,  "  in  ignorance  of  her  right  to 
dower."  Held,  sixteen  years  after  the 
testator's  death,  that  she  was  still  entitled 
to  elect.    Sopwiih  ▼•  Maugham. 

vol.  80,  p.  235 

26.  The  wife  of  a  testator  was  entitled  to  a 
share  of  the  produce  of  the  R.  estate, 
irhich  had  been  directed  to  be  sold.  By 
his  will,  the  testator  gave  all  "  his  share, 
estate  and  interest"  in  the  R.  property  to 
his  daughter,  and  benefits  out  of  his  own 
estate  to  his  vridow.  Held,  that  the  will 
raised  a  case  for  election  as  against  the 
widow.     Whilkff  ▼.  Whitley. 

vol.  81,  p.  178 

27.  A  testator  had  a  fireehold  in  Potter 
Strut  and  a  freehold  in  South  Street,  and 
he  was  entitled  to  two-thirds  of  a  house 
and  eighteen  fireehold  cottages  in  South 
Street,  the  other  one-third  belonging  to 
his  irife.  By  his  will,  he  devised  all  his 
freehold  messaages,  "  cottages,"  &c.,  in 
the  two  streets  to  his  wife  for  life,  she 
keeping  them  in  tenantable  repair,  and 
then  upon  trusts  for  sale  and  division. 
Held,  that  the  wife  was  bound  to  elect 
between  her  one-third  of  the  house  and 
oottsges  and  the  other  benefits  given  her 
by  the  will    Miller  v.  Thurgood, 

vol  iS,  p.  496 


ELECTION  TO  SUE  AT  LAW  OR 
IN  EQUITY. 

1.  A  Plaintiff  served  with  an  order  to  elect 
between  proceedings  at  law  and  in  equity, 
afterwards  took  a  step  in  the  action  at 
law.  Held,  that  he  might,  nevertheless, 
>pply  to  discharge  the  order  for  election. 
Whether  an  order  to  elect  stays  all  pro- 
ceedings, quere,    Fennings  v.  Humphrey. 

vol.  4,  p.  1 

2.  if.  agreed  to  grant  a  lease  of  a  vault  to 
By  and  also  to  erect  a  crane,  &&,  and  do 
within  a  given  time,  certain  other  acts 
which  this  Court  could  not  decree  to  be 
specifically  performed*    A,  having  made 


default,  B.  sued  in  this  Court  for^a  spe- 
cific performance,  but  did  not  pray  that 
the  aoove-stated  acts  should  be  specifi- 
cally performed.  Pending  the  suit  B. 
also  commenced  an  action  at  law  against 
J.  for  damages  suffered  in  consequence 
of  the  non-performance  of  the  acta.  Held, 
that  the  suit  and  action  were  not  for  the 
same  matter,  and  an  order  to  elect,  ob- 
tained by  the  Defendant,  was  discharged. 
FenningM  v.  Humphrey,  voL  4,  p.  1. 


ELEGIT. 
{See  Fieri  Facias.] 

1.  A  tenant  by  elegit  took  a  conveyance  of 
part  of  the  lands  extended,  in  satisfaction 
of  part  of  his  debt  Held,  that  his  tenancy 
by  elegit  on  the  rest  of  the  lands  was  ex- 
tinguished and  that  his  judgment  was 
satisfied.    Hele  v.  Lord  Bexley. 

vol.  17,  p.  14 

2.  A  creditor  issued  three  elegitt  on  three 
several  judgments,  and  extended  the 
lands  of  his  debtor  ;  he  afterwards  took 
a  conveyance  of  part  of  them.  On  a 
question  whether  the  tenancy  by  elegit 
had  been  wholly  extinguished  and  the 
judgment  satisfied,  the  creditor  insisted, 
that  it  had  not  been  shewn  that  the  writs 
of  elegit  had  been  duly  returned,  and 
that  no  evidence  had  been  given  to  shew 
in  respect  of  which  eUgit  the  lands  con- 
veyed had  been  extended.  But  held, 
that  the  onus  of  proof  was  on  the  creditor, 
he  being  bound  to  make  out  that  he  was 
a  subsisting  incumbrancer;  and,  se- 
condly, that  as  it  was  his  duty  to  have 
caused  a  proper  return  to  be  made  and 
filed,  that  he  could  not  take  advantage  of 
his  own  omission.    Ibid* 

8.  A  creditor  issued  three  elegite  Mn^ev 
three  judgments,  and  the  Sheriff,  by 
virtue  of  the  first  two,  extended  the 
whole  of  a  leasehold  estate,  and  returned 
fdl  to  the  third.  The  first  two  judgments 
beinff  adjudged  to  have  been  satisfied  at 
the  time,  held,  that  the  creditor  had  ac- 
quired no  rights  under  his  elegitt.    Ibid. 

4.  A.  D.,  being  entitled  to  three  annuities 
secured  by  covenant  and  judgment,  re- 
ceived for  twenty  years  part  of  the 
rents  of  the  grantor's  estates  under 
elegiiM  issued  on  satisfied  judgments. 
Held,  that  he  was  not  accountable  for 
his  receipts  to  a  partv-having  a  charge 
on  the  estate,  who  had  taken  no  proceed- 
ings to  obtain  possession.    Ibid. 

5.  A  bill  filed  by  a  judgment  creditor  be- 
fore the  expiration  of  twelve  months 
from  the  date  of  the  judgment  to  fore- 
close a  fee  simple  estate  of  the  judgment 
debtor  cannot  be  supported  unless  he 
has  issued  an  elegit,    Go4frey  v.  Tttc*er. 

voL  dZ,  p.  280 
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EMBLEMENTS. 

Devise  of  real  estate  in  the  occupation  of 
the  testator,  in  trust  for  A.  with  a  be- 
quest of  all  live  and  dead  stock,  and  all 
personal  estate  to  B,  Held,  that  the 
emblements  on  the  real  estate  passed  to 
B.    Rudge  V.  Winnalk       yol.  12,  p.  857 


ENCLOSURE. 

[&e  IM CLOSURE.] 

ENDOWMENT. 

1.  Construction  of /<  The  Charitable  Trusts 
Act,  1853"  (16  &  17  Vict,  c.  187)  as 
regards  the  word  ''endowment"  em- 
ployed in  the  62nd  section  as  contradis- 
tinguished from  the  expression  "  volun* 
tary  contributions."  The  Oovernort  rf  the 
Charity  for  the  Relief  of  Poor  Widows  and 
Children  of  Clergymen  v.  Sutton. 

vol.  27,  p.  651 

2.  The  word  **  endowment,"  in  the  62nd 
section  of  the  16  &  17  Vict,  c.  187,  has 
reference  to  an  endowment  made  for 
some  specific  or  particular  purpose  or 
trust.    Ibid, 

3.  The  investment  by  a  charity  of  its  vo- 
luntary contributions  in  land  or  other 
permanent  security  cannot  conyert  it 
into  an  *'  endowment"    Ibid. 

4.  Where  land  had,  in  1682,  been  pur- 
chased by  a  charity  and  paid  for  out  of 
the  general  Ainds  voluntarily  contributed 
to  its  support :  Held,  that  it  was  not  an 
*' endowment"  wi&in  the  Charitable 
Trusts  Acts,  so  as  to  require  the  consent 
of  the  Charity  Commissioners  to  a  sale 
of  it.    Ibid. 

5.  J»  B.  gave  1,000/.,  which  he  vested  in 
trustees,  for  the  endowment  of  a  new 
district  church.  After  it  had  been  con- 
secrated, A>  B.  and  the  trustees,  by  deed, 
declared  tiiat  the  funds  were  held  on 
trust  to  pay  the  income  to  the  incumbent, 
so  lonff  as  he  ''conducted  the  services 
accordmg  to  the  rites  and  ceremonies 
of  the  Church  of  England,  in  strict  and 
literal  accordance  with  the  order  of  the 
Book  of  Common  Prayer,"  and  they  also 
provided  that  disputes  were  to  be  referred 
to  the  Bishop.  Held,  that  daily  service 
was  not  required,  and  that  disputes  as  to 
the  conduct  of  the  services  ought  to  be 
referred  to  the  Ordinary.  In  re  Hartehill 
Endowment.  vol.  80,  p.  180 

6.  Whether,  under  the  above  circumstances, 
A.  B.  had  any  power,  after  the  consecra- 
tion of  the  church,  to  regulate  the  trusts 
of  the  endowment  fimd,  qum-e  f    Ibid. 


ENJOYMENT  IN  SPECIE. 

[fts  CONVBRBION  OF  ASSBTB.] 


ENLARGING  PUBLICATION. 
[See  EviDBNCB  (timb  for>] 

ENQUIRY. 
[Sm  Inquiry.] 

ENROLMENT. 

[&e  IVROLKBKT.] 

ENTAIL. 

[See  Estate  in  Tail.] 

ENTERING  APPEARANCE. 
[See  Appbaramce.] 

1.  To  entitle  the  Plaintiff  to  an  order  for 
leave  to  enter  an  appearance  for  a  De- 
fendant, it  must  be  shewn,  by  affidavit, 
that  the  copy  of  the  tubpaena  served  con- 
tained the  memorandum  directed  by  the 
General  Orders.    Beetham  v.  Berry. 

vol.  5,  p.  41 

2.  Liberty  for  the  Plaintiff  to  enter  an  ap- 
pearance for  the  Defendant  will  not,  after 
a  delay  of  two  months,  be  granted  ez 
parte.    Bdmonde  Y.  NieoU.  ToL  6,  p.  884 

8.  The  practice  in  such  a  case  is  not  to 
make  an  order  nisi,  but  to  require  notice 
of  the  application  to  be  given,  or  that 
there  should  be  fresh  service  of  the  isA- 
paena.    Ibid. 

4.  Subpoena 'to  appear  to  bill  of  rerivor 
served  on  the  ord  of  July,  and  an  appli- 
cation made  on  the  4tn  of  December  to 
enter  appearance  for  Defendant :  Held, 
that  the  Plaintiff  must  either  serve  a 
new  subpoena,  or  give  notice  of  motion. 
Totty  V.  Ingleby.  vol.  7,  p.  591 

5.  A  Defendant  out  of  the  jurisdiction  ap- 
peared and  *  answered.  The  bill  was 
amended,  and  served  on  the  Defendant's 
solicitor,  who  did  not  enter  an  appear- 
ance. The  Plaintiff  was  refused  leave  to 
enter  an  appearance  for  the  Defendant 
Zulueta  V.  Vinent.  vol.  18,  p.  227 

6.  The  4  &  5  Will.  4,  c.  82.  s.  2,  is  super- 
seded  by  the  81st  General  Order  of  1845 
(Ord.  X.  6),  and,  therefore,  unless  the 
Defendant  has  been  in  the  jurisdiction 
within  two  years  before  the  bill  filed,  the 
Court  cannot,  by  way  of  substitution  for 
the  ordinary  service  of  process,  direct 
notice  in  the  Gazette,  Thurlow  v.  Tretby. 

vol  27,  p.  624 


ENTERING  EVIDENCE  AS  READ. 

1.  Enquiries  bein^  directed  at  the  fint 
hearing,  the  evidence  was  entered  as 
read,  *<  saving  just  exceptions."     (Bot 
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see  2  Ccttif.  $36,  and  2  PhilL  187.)    Ge$ 
V.  Gunuy,  Yol.  8|  p.  315 

2.  It  is  not  proper  to  enter,  in  a  aecree, 
evidence  as  "read  de  bene  esse,  Raving 
just  exceptions."  If  its  admissibili^  be 
disputed,  the  point  should  be  determined 
by  the  Court.    Drake  y,  Drake,  (No.  1.) 

▼ol.  25,  p.  641 

3.  On  a  motion  for  a  deeree,  neither  the 
Plaintiff  nor  the  Defendant  gave  notice 
of  using  the  answer,  nor  was  it  in  fact 
lesd.  Held,  that  it  ought  to  he  entered 
ss  read  in  the  decree.  Bright  y.  Legerton. 
(Na  2.)  yol.  29,  p.  69 


ENTITLED. 

1.  A  will  gaye  J,  B.  a  life  interest  in  re- 
mainder in  an  estate,  and  also  a  charge 
issuing  out  of  the  estate.  The  charge 
was  to  sink  if  jt.  B.  became  eniitied  to 
an  interest  in  the  estate.  The  word 
"entitled"  was  held  to  mean  the  bene- 
ficial enjoyment     ChorUy  v.  Lovehand, 

yol.  33,  p.  189 

2.  Subject  to  prior  life  and  possible  absolute 
interests,  there  was  a  bequest  of  a  por- 
tion of  the  residue  to  J.  B.,  with  a  gift 
over  to  his  children  or  other  issue,  in 
esse  of  his  decease  before  he  should  "  be- 
come entitled."  Held,  that  this  meant 
"entitled  in  possession."  Turner  y. 
Owsef.  yol.  84,  p.  593 

(See  Sydmy  y.  WUmer.  yol.  25,  p.  260) 


EQUALITY. 

[See  Apportionment.] 

1.  This  Court,  when  it  can  consistently  with 
the  instrument  executed  by  the  parties, 
will  do  that  which  is  the  highest  equity, 
make  an  equality  between  parties  who 
stand  in  the  aame  relation,  hut  it  cannot 
do  that  contrary  to  the  plain  meaning  of 
a  deed.    Hnlme  y.  CHtiy,    yol.  9,  p.  437 

2.  A  fund  waa  created  for  proyiding  retir- 
ing pensions  of  1,000/.  a-year  for  civil 
servants  of  the  "East  India  Company  in 
Bengal,  after  twenty-five  years'  service. 
The  fund  was  deriyed  from  a  deduction 
of  41.  per  cent,  on  the  salaries,  with  an 
equal  amount  contributed  by  the  East 
India  Company.  A  scale  of  the  yalues 
of  the  annuities,  accordinff  to  the  ages 
of  the  annuitants,  was  fixed,  and  upon  a 
member's  retiring  with  an  annuity,  if  the 
amount  paid  by  him,  together  with  its 
accumulations,  were  less  than  one-half  of 
the  tabular  yalue  of  his  annuity,  he  was 
bound  to  make  up  the  deficiency.  The 
contrary  happened  to  the  Plaintiff,  who 
had  paid  4,469/.  more  than  the  half 
value.  Held,  that  he  was  not  entitled  to 
have  the  excess  refunded.  Boldero  y. 
The  Emt  India  Company,    vol.  26,  p.  31 6 


EQUITABLE  ASSETS. 

Surplus  produce  of  the  sale,  under  the 
Court,  of  leaseholds  for  lives  mortgaged 
by  the  testator.  Held,  legal,  and  not 
equitable  assets.     Christy  v.  Canrienay, 

voL  26,  p.  140 


EQUITABLE  ASSIGNMENT. 

[See  Equitable  Charge.] 

1.  Effect  given  to  an  equitable  charge,  for 
yaluable  consideration,  upon  expectant 
legacies.    Bennett  y.  Cooper, 

yol.  9,  p.  252 

2.  A  creditor,  by  ordering  or  directing  his 
debtor  to  pay  the  debt  to  another  person, 
may,  in  equity,  effectually  assign  the 
debt  to  such  other  person.  Rodiek  y. 
GandelL  yol.  12,  p.  325 

3.  In  equity,  there  may  be  a  valid  assign- 
ment of  funds  or  property  to  be  subse- 
quently acquired,  even  in  cases  where 
tlie  acquisition  depends  on  contingencies 
and  possibilities  only. 

A  railway  company  was  indebted  to  if., 
their  engineer,  wno  was  greatly  indebted 
to  his  banker.  The  latter  having  pressed 
for  payment  or  security.  A,,  by  letter  to 
the  solicitors  of  the  company,  authorized 
them  to  receive  the  money  due  to  him 
from  the  railway  company,  and  requested 
them  to  pay  it  to  the  banker.  The  soli- 
citors,  by  letter,  promised  the  hanker  to 
pay  him  such  money  on  receiving  it 
Held,  that  this  did  not  amount  to  an 
equitable  assignment,  and  the  solicitors 
having  received  the  amount  and  paid  it 
over  to  A, :  held,  secondly,  that  this  was 
no  more  than  a  promise  or  undertaking, 
for  which  the  solicitors  might  possibly  be 
responsible  at  law,  but  that  the  remedy 
was  not  in  equity.     Ibid, 

4.  An  officer,  on  die  sale  of  his  commis- 
sion, wrote  to  his  army  agents  directing 
them  to  pay  the  balance  received  to  A»  B,, 
a  creditor.  The  letter  was  delivered  to 
them,  and  they  authorized  A.  B,  to  draw 
for  408iL  the  next  month,  when  the  va- 
cancy would  be  filled  up.  Held,  that 
this  constituted  a  valid  equitable  assign- 
ment   L* Estrange  y.  L'Estrange, 

yol.  13,  p.  281 

5.  A  purchaser  of  a  chose  in  action  takes  it 
subject  to  all  equities;  and,  therefore, 
where  A.  mortgaged  a  fund  in  Court  to 
B.,  and  afterwards  joined  B.  in  a  sub- 
mortgage to  C,  and  it  waa  decided 
that  the  mortgage  to  B,  was  fraudulent 
and  yoid.  Held,  that  it  was  yoid  also  as 
to  C,  and  that  neither  A.'s  concurrence 
in  the  first  or  second  mortgage  pre- 
vented him  from  insisting  on  the  inva- 
lidi^  of  the  transaction  with  B.,  he.  A,, 
not  being  cognizant  of  his  rights.  Cock^ 
ell  y.  Taylor,  vol  15,  p.  103 
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6.  A  debt  or  other  chose  t»  action  may  be 
assigned  in  equity,  without  any  concur- 
rence on  the  part  of  the  debtor,  and  no 
particular  words  are  necessary  for  that 
purpose.  Bell  y.  The  London  and  North 
Western  Railway  Company,  vol.  15,  p.  548 

7.  A  railway  contractor  gave  his  bankers  a 
letter  directing  the  railway  company  to 
pass  the  cheques  which  might  become 
due  to  him  *'  to  his  account  with  the 
bank."  Held,  that  this  was  not  an 
equitable  assip^nment,  but  that  it  would 
have  been,  if  it  had  directed  the  cheques 
to  be  passed  to  the  bank.    Ibid, 

8.  Assiffnees  of  a  chose  in  action  are  liable 
to  all  the  equities  which  attach  to  the 
thing  assigned  as  against  the  assignor. 
Smith  V.  Parkes,  vol.  16,  p.  115 

(See  Ord  v.  White.  vol.  S,  p.  357) 

9.  A  retiring  partner  received  security 
from  the  continuing  partners  for  his 
share,  and  which  he  assigned  to  third 
parties.  Held,  that  the  assignees  took 
subject  to  the  right  of  equitable  set-off 
of  the  continuing  against  the  retiring 
partner:  Held,  also,  that  the  assignees 
having  assented  to  a  substituted  security 
in  1846,  in  lieu  of  a  prior  one  in  1845, 
were  subject  to  all  the  equities  existing 
at  the  date  of  the  second  security.  Smith 
V.  Parkes.  vol.  16,  p.  115 

10.  Where  A,,  having  money  in  the  nands 
of  B.,  directs  a  payment  generally  to  C, 
and  B.  consents,  C,  may  enforce  pay- 
ment against  B.;  but  it  is  necessary  that 
A,*B  order  should  be  communicated  to  C. 
Morrell  v.  Wootten.  voL  16,  p.  197 

11.  Where  A.^  having  money  in  the  hands 
of  B.,  directs  him  to  pay  a  sum  out  of 
that  particular  fund  to  C,  this  amounts 
to  an  equitable  assignment,  and  the  as- 
sent  of  B.  is  unnecessary  to  give  it  va- 
lidity.   Ibid, 

12.  By  an  order  in  a  suit,  A.  was  ordered 
to  pay  a  sum  to  B.  After  A,  had  ap- 
pealed, B.'s  bankers  induced  B.  to  en- 
force the  order  and  pay  the  amount  to 
his  account,  the  bankers  undertaking  to 
repay  it,  if  on  the  appeal,  B.  should  be 
ordered  to  repay  it  The  order  was  re- 
versed, and  B,  directed  his  bankers  to 
pay  the  amount  to  A,,  but  the  direction 
was  not  communicated  to  ^.  The  bankers 
had  also  said,  they  were  quite  ready  to 
pav  the  money  to  A,,  and  B.  had  said, 
"  there  it  is  for  you,"  viz.  at  the  bankers. 
B.  became  bankrupt.  Held,  that  neither 
the  agreement,  nor  the  order,  nor  the 
statements  so  made,  gave  to  B.  any  claim 
upon  the  fund  in  the  hands  of  the  bankers. 
Ibid, 

13.  In  the  case  of  a  chose  in  action  which  is 
not  assignable  at  law,  the  transferee, 
taking  only  an  equitable  interest,  can 
obtain  no  greater  benefit  in  it  than  the 
transferor  himself  possessed.  Clack  v. 
Holland.  vol.  19,  p.  262 


14.  A,  obtained  a  mortgage  of  real  and  per- 
sonal estate  from  B.  without  consideratioa. 
It  was  afterwards  deposited  with  C.  as  a 
security,  who  had  no  notice  of  the  cir- 
cumstances under  which  it  bad  been  ob- 
tained. Held,  that  C.  would  stand  in  no 
better  position  than  A.,  and  the  deed 
being  void  as  against  A,,  was  eqaslly 
void  as  against  C.    Parker  v.  Clarke, 

vol.  80,  p.  54 

15.  The  assignee  of  a  chose  in  action, 
which  is  not  assignable  at  law,  takes 
subject  to  all  equities.    Boft  v.  WhUe. 

vol  81,  p.  520 


EQUITABLE  CHARGE. 

[See  Charge,  Equitable  Mo&toage, 
Notice,  Priority,  Stop  Order.] 

A  wife  had  a  jointure  secured  on  her  hus- 
band's estate  X.  In  1844,  the  husband 
contracted  to  purchase  an  estate  F., 
and  to  enable  him  to  sell  the  estate  X, 
the  wife,  in  1845,  released  her  jointure, 
and  he  then  covenanted  to  secure  it  out 
of  **  estates  he  should  lA^rcV^/rr  acquire." 
Before  the  estate  Y,  had  been  conveyed, 
the  husband  contracted  to  sell  it.  Held, 
that  in  equity,  the  estate  Y.  was  charged 
with  the  jointure.     Warde  v.  Warde, 

voL  16,  p.  103 


EQUITABLE  MORTGAGE. 
[See  Notice,  Priority.] 

1.  A.  mortgaged  copvholds  to  B.  by  a 
deposit  of  a  copy  of  his  admission.  A, 
died,  and  hb  heir  mortgaged  them  to  C 
by  deposit  of  a  copy  of  his  own  admis- 
sion. C.  afterwards  sold  and  conveyed 
the  estate  to  D.  D,  had  notice  of  B.'s 
security.  Held,  that  it  was  unnecessary 
to  determine  whether  C.  took  with  notice 
of  B.'s  incumbrance,  as  by  the  deposit 
he  could  take  only  such  interest  as  the 
heir  could  give,  namely,  his  interest  sub- 
ject to  the  equitable  charge  of  the  an- 
cestor ;  and,  secondly,  that  the  convey- 
ance to  D.  was  void  as  agunst  B.  2^'^' 
V.  Webb*  vol.  6,  p.  552 

2.  In  1829  A,  was  admitted  to  a  copyhold, 
and  in  1882  he  deposited  the  copy  of  his 

.  admission  with  B.  as  a  security.  In  1857 
A,*n  heir,  after  admission,  attempted  to 
sell  the  property  without  effect.  C,  acted 
therein  as  his  attorney,  and  D.  as  the 
clerk  of  C,  On  the  20th  of  July,  18S7, 
A,*%  heir  mortgaged  the  property  to  C' 
by  deposit  of  nis  own  admission.  In 
this  transaction,  D,  acted  as  the  agent  and 
clerk  of  C.  and  as  the  agent  of  the  heir. 
It  appeared  that  in  Notemher  1885  D, 
had  notice  of  B.*s  incumbrance,  and  that 
on  the  19th  of  July  1887  B.  knew  that 
the  produce  of  the  sale  was  to  be  applied 
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m  diachaige  of  B:%  demand.  Held,  that 
the  knowledge  which  D.  poesessed  in 
NoHwiber  1835  could  not  be  imputed  to 
C.  in  1837.  Secondly,  that  D.*b  know- 
ledge  in  /»/y  18S7  that  the  proceeds  of 
the  ttle  were  to  be  applied  m  diachyrge 
of  A'g  demand,  did  not  clearly  ahew, 
that  even  he,  at  that  time,  recollected  or 
knew  that  which  he  had  known  in  No^ 
vember  1885;  and,  thirdly,  sgmble,  that 
C.  who  knew  that  the  par^  from  whom 
he  took  it  had  been  admitted  onlv  as 
heir,  and  that  the  ancestor  had  oeen 
admitted  nnder  copy  of  Court  Roll, 
dated  m  1829,  must  be  deemed  that 
the  ancestor,  haying  the  copy  of  Court 
Roll^  might  have  created  an  equitable 
mortage  by  deposit,  and  consequently 
that  C.  ought  to  have  required  its  pro- 
duction before  he  advanced  hia  money. 
Tyke  V.  Webb.  vol.  6,  p.  662 

8.  The  mere  production  by  a  bond  creditor 
of  the  title-deeds  to  the  obligor's  real 
estate,  without  explanation,  neither  con- 
stitutes an  equitable  mortgage,  nor  a 
rafBcient  ground  for  an  enquiry  before 
the  Master.    Chapman  v.  CftopsMm, 

▼oL  18,  p.  308 
i  An  informal  document,  signed  by  a 
tnutee,who  was  indebted  to  the  trust, 
eoDftmed  to  amount  to  an  equitable 
mortgage  in  favour  of  the  truat,  not- 
vithstsnding  a  denial  by  the  answer. 
Bagnard  v.  WooOeyt  Wiring  v.  Barnard. 

vol.  20,  p.  583 

9,  Title  deeds  were  deposited  by  the  De- 
fendant with  the  Plaintiff  as  an  indem- 
nity against  contingent  payments,  but 
^ere  was  no  agreement  to  execute  a 
formal  mortgage.  Before  the  Plaintiff 
had  made  anv  payment,  he  filed  a  bill  to 
have  a  formal  mortgage  executed.  Held, 
that  be  was  not  entitled  thereto,  but  only 
to  a  memorandum  signed  by  the  Defend- 
aot  ipecifying  the  terms  of  the  deposit 
^fev.  Wtu^an,  voL  20,  p.  607 

6*  Adjoining  premises  (JT.  and  F.),  were 
reapectively  conveyed  to  a  testator  by 
deeds  of  1840  and  1848  and  then  united. 
He  devised  them  to  his  sons,  who  made 
an  equitable  mortgage  by  deposit  of  the 
deeds  of  Y.  and  £e  probate  of  the  will. 
The  mortgagee  believed,  from  the  sons' 
statement,  that  the  whole  property  was 
comprised.  Held,  that  tne  property 
Xwas  not  comprised  in  the  equitable 
mortgage.    Jonea  v.  William*, 

vol.  24,  p.  47 

7>  if.  A,  being  entitled  to  three  proper- 
ties, ti^e  title  deeda  of  one  of  which 
were  held  by  hia  bankers  as  a  security, 
deposited  the  title  deeds  of  the  other  two 
with  C.  Z).  as  a  security  for  a  debt,  and 
he  gave  him  an  order  to  the  bankers 
(written  by  himself,  but  not  signed)  to 
deliver  over  the  deeds  of  the  third  pro- 
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per^r  when  their  lien  had  been  aatiafied : 
—Held,  that  this  gave  C,  Z).  a  valid 
equitable  mortgage  on  the  property 
mortgaged  to  the  bankers.  Dow  v.  Tar- 
relL  vol.  83,  p.  218 

8.  A,  mortgaged  some  property  to  B.  by 
deposit  of  deeds,  with  a  written  engaffe- 
ment  to  execute  a  mortgage  when  called 
on.  A,  next  sold  and  conveyed  the  legal 
estate  to  C,  subject  to  the  mortgage. 
Afterwarda  A,  executed  the  mortgage  to 
B.  Thia  contained  a  power  of  sale, 
under  which  B.  sold  the  property  to  the 
Plaintiff  :*Held,  that  (7.  waa  bound  by 
the  power  of  aale  and  the  sale,  and  that 
he  waa  a  truatee  for  the  purchaser.  Leigh 
V.  Lloyd,  vol.  85,  p.  455 

9.  A,  by  deed  mortgaged  freeholds  to  B. 
At  the  same  time,  the  title  deeds  not  only 
of  the  freeholds  but  of  leaseholds  belong- 
ing to  A,  were  delivered  to  B.  Held,  m 
the  absence  of  proof  to  the  contrary,  that 
B.  had  no  lien  on  the  leaseholds  for  the 
money  advanced.     Wardle  v.  Oaklet/x 

vol.  SO,  p.  27 


EQUITABLE  WASTE. 

[See  Waste.] 


EQUITY  OF  REDEMPTION. 
[See  MoRTGAas  (Equity  op  Rbdehp- 

TION.)] 


EQUITY  TO  A  SETTLEMENT. 

1.  A  wife  established  her  right  to  a  settle- 
ment, aa  against  her  husband's  assignees, 
to -the  extent  of  one  half  of  the  fund: 
—Held,  that  she  could  not  afterwarda 
waive  the  making  of  the  settlement  so  aa 
to  defeat  the  righta  of  her  children. 
WhiiUm  V.  Sawyer,  vol.  1,  p.  598 

2.  The  wife' a  equity  to  a  settlement  does 
not  attach  upon  filing  a  bill ;  if,  there- 
fore, the  wife  dies  without  making  any 
claim  to  a  settlement  out  of  her  legacy, 
her  children,  after  her  death,  have  no 
right  to  one.    De  La  Garde  v.  Lempriere, 

vol.  6,  p.  344 

3.  The  wife's  equity  to  a  settlement  attaches 
to  her  life  interest.  Wilkinson  v.  Charles^ 
toorth,  vol  10,  p.  324 

4.  Husband  and  wife  made  an  assignment 
of  the  wife's  interest  in  a  reversionary 
fund,  which  afterwards  fell  into  posses- 
sion. It  was  mutually  imputed  and  not 
denied,  that  thev  were  botn  living  sepa- 
rate and  in  adultery.  Held,  that  the 
wife  was  entitled  to  a  settlement  out  of 
the  fund.     Greedy  v.  Lavender^ 

vol.  13,  p.  62 

5.  The  whole  of  a  fund  to  which  the  nus- 
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band  in  right  of  his  wife  had  become 
entitled,  settled,  as  against  his  assignee, 
on  the  wife  and  chudren,  the  husband 
being  in  reduced  and  insolvent  circum- 
stances.   MarthaU  v.  Fowler. 

vol.  16,  p.  249 
6a.  A  married  woman  was  entitled  to  602.  in 
Court,  but,  on  her  marriage,  she  was  in- 
debted to  the  extent  of  100/.,  which  had 
been  proved  under  the  husband's  bank- 
ruptcy. Held,  that  the  assignees  were 
entitled  to  the  whole  fund.  Bonner  v. 
Bonner,  vol.  17,  p«  86 

6.  Upon  the  consent  of  a  married  woman, 
S77/.y  to  which  her  husband  was  entitled 
in  her  right,  was  ordered  to  be  paid  to 
him.  He  had  been  insolvent  eighteen 
years  previously,  and  his  assignee  having 
claimed  the  money,  the  order  was 
rescinded,  and  the  whole  fund  ordered 
to  be  settled,  notwithstanding  the  oppo- 
sition of  the  assignee.  Waiton  v.  inir- 
shalL  vol.  17,  p.  963 

7.  To  save  expense,  the  terms  of  settle- 
ment of  a  small  sum  were  embodied  in 
the  order.    Ihid. 

8.  Three-fourths  of  a  legacy  of  400/.  be- 
longing to  a  wife  (after  payment  of  the 
costs)  settled  as  against  a  particular 
assignee  of  the  fund,  the  husband  having 
nine  years  before  become  bankrupt,  and 
temble,  that  the  whole  would  have  been 
settled  but  for  negociations  between  the 
parties  for  several  years,  which  had  in- 
volved the  assignee  in  considerable  ex- 
pense.    WMer  V.  Drury, 

vol.  17,  p.  482 

9.  A  wife's  equity  to  a  settlement  includes 
all  unsettled  property  to  which  she  is 
entitled,  whether  it  be  vested  in  her  in 
interest  before  or  after  the  marriage. 
Barrow  v.  Barrow,  vol.  18,  ^,  f  29 

10.  In  the  absence  of  any  contract  to  that 
effect,  the  settlement  of  part  of  a  wife's 
present  property  does  not  deprive  her  of 
her  right  to  a  settlement  out  of  the  re- 
sidue.   Ibid, 

1 1 .  A  sum  of  462/.  stock,  to  which  a  married 
woman,  the  wife  of  an  insolvent,  was  en- 
titled in  remainder  in  her  own  right  at 
the  time  of  the  insolvency,  having  fallen 
into  possession,  a  settlement  of  the  whole 
sum,  after  payment  of  costs,  was  directed 
to  be  made  for  the  benefit  of  the  wife 
and  children,  ag^ainst  a  purchaser  firom 
the  official  assignee  of  tlie  husband. 
Francis  v.  Brooking,  vol.  19,  p.  847 

12.  The  Court,  under  verv  peculiar  circum- 
stances, ordered  the  wnole  income  of  a 
fund  in  Coart  belonging  to  a  feme  covert^ 
who  had  committed  adultery,  to  be  paid 
to  her  on  terms.    In  re  Lewin*e  Trust, 

vol.  20,  p.  878 

13.  The  whole  of  a  life  interest  in  a  fund 
belonging  to  a  feme  covert  was  given 
(under  the  circumstances)  to  her,  in  ex- 


clusion of  all  right  of  the  asagnee  in 
insolvency  of  the  husband,  though  the 
husband  and  wife  were  living  together. 
Koeber  ▼.  Sturgit.  vol.  22,  p.  588 

14.  A  feme  eoffert  was  entitled  to  a  me  in- 
terest in  personal  propertv  producing 
72/.  a  year.  She  filed  a  bill  against  the 
trustee,  the  assignee  in  insolvency  of  her 
husband,  and  her  husband,  claiming  the 
whole  income.  The  Court  directed  it  to 
be  paid  to  her,  though  she  was  in  the  re- 
ceipt of  a  further  income  of  40/.  a-year, 
and  was  living  with  her  husband.  Sinim 
V.  AslfarA,  voL  28,  p.  182 

15.  Property  of  the  wife,  amounting  to 
17,000/.  Consols,  being  already  settled, 
the  Court  refused  to  settle  a  further  sum 
of  2,000/.  belonging  to  her,  and  directed 
it  to  be  paid  to  the  husband.  Sfuxr  v. 
S^cer,  vol.  24,  p.  865 

16.  The  Court  discourages  applications  to 
it  involving  the  merits  of  petty  squabbles 
l>etween  husband  and  wife.     Ibid, 

17.  A  wife  obtained  an  order  for  protection 
under  the  20  &  21  Viet,  c.  85,  s.  21. 
Held,  that  she  was  entitled  to  payment 
of  a  fond  in  Court  representing  a  legacy 
bequeathed  to  her.  In  re  Kingsley't 
Trust,  vol.  2it  p  84 

18*  A  wife  has  no  equity  to  a  settlement 
out  of  her  life  interest,  as  against  the 
husband's  assignee  for  value.  Re  Dnfff*t 
Trust.  vol  28,  p.  386 

19.  A  testator  devised  a  real  estate  charged 
with  a  sum  of  1,000/.,  payable  to  a.  mar- 
ried woman,  with  powers  by  entry,  sale 
or  mortgage  to  recover  it.  Her  husband 
assigned  the  1,000/.  for  valuable  con- 
sideration. A  demurrer  of  the  pur- 
chasers, to  a  bill  of  the  wife  to  have 
the  charge  raised  and  have  a  settlement 
out  of  it,  was  overruled,  and  on  the 
owner  of  the  estate  paying  the  amount 
into  Court,  an  injunction  was  granted  to 
restrain  the  purchaser  tcom  proceeding 
against  him  at  law.  Afterwards,  at  the 
hearing  of  the  cause,  the  husband  being 
insolvent,  the  whole  1,000/.  was  settled. 
Duneombe  v.  Qreenaere,      voL  28,  p.  472 

20.  A  sum  of  1,000/.,  charged  exclusively 
on  real  estate  with  powers  of  entry,  sale 
and  mort^affe  to  seciure  it,  was  bequeathed 
to  a  married  woman.  The  whole  was  or- 
dered to  be  settled  on  her  and  her  chil- 
dren to  the  exclusion  of  the  mortgagees 
of  her  husband,  who  had  taken  the  bene- 
fit of  the  Insolvent  Act.  DntosBbe  v. 
Greenaere.    (No.  2.)  vol.  29,  p  578 

(See  Rs  Cutler,  vol.  14,  p.  220) 

21.  A  husband  assigned  his  interest  in  his 
wife's  property  for  value,  and  afterwards 
took  the  Denefit.  of  the  Insolvent  Act. 
Held,  that  the  wife  was  entitled  to  a 
settlement  of  the  whole  eorptc*,  but  not 
to  the  arrears  of  income.  Newman  ▼. 
WUson.    (No.  2.)  vol  81,  p  84 
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ESCHEAT. 

1.  A  tesCitor  died  without  hein,  seised  of 
freeholds  which  he  had  not  chaxged  with 
hisdebts.  Held,  that,  as  against  the  lord 
claiming  by  escheat,  they  were  assets  for 
tbe  payment  of  the  testator's  debts. 
EtoMi  T.  Brown,  toI.  5,  p.  114 

2.  Whether  such  freeholds  are  liable  to  the 
debu  in  priority  to  or  pari  passu  with 
lands  specifically  devised.    Ihid, 

i,  A.B,  makes  a  mortgaffe  in  fee,  and  dies 
intestate  and  without  heirs.  Hdd,  that 
the  equity  of  redemption  does  not  escheat 
to  the  crown,  but  belongs  to  the  mortga- 
gee, subject  to  the  debts.  Beale  v.  Sywt- 
m»ds,  vol.  16,  p.  iOd 

4.  A  testator  devised  a  real  estate  to  his 
widow  for  life,  and  at  her  death  to  trustees 
to  sell  and  pay  part  of  the  proceeds  to  B., 
who  committed  a  felony,  but  had  under- 

5 one  his  punishment  before  the  widow's 
eath.  Held,  that  this  interest  was  not 
forfeited  to  the  crown,  but  a  vested  in- 
terest  in  other  property  was.  In  re 
Thompson's  Trust,  vol  22,  p.  506 

5.  In  1833  A.  B.  was  convicted  of  felony, 
and  transported.  At  this  time,  his  wife 
was  entitled  to  a  fund,  contingently  on 
her  smrviving  her  mother.  In  1846, 
A.  B.  obtained  a  conditional  pardon, 
sf  ailable  in  all  places  except  the  United 
Kingdom.  The  mother  died  in  1838, 
snd  the  wife  in  1852.  On  a  petition  by 
the  crown  for  pajrment,  the  Court,  with- 
out deciding  the  riyht,  merely  ordered 
payment  to  the  administrator  of  the  wife. 
Re  Harrington* »  Tnuts.        vol.  29,  p.  24 

6.  Estates  of  inheritance  of  a  fiio  ds  so  do 
not  escheat  to  the  crown.  Norris  v. 
Chambsrs,  vol.  29,  p.  246 

7.  A  clerk,  having  robbed  his  employeta  of 
BK>ney,  gave  them,  upon  the  discovery  of 
hii  frauds  and  before  his  prosecution,  an 
equitable  security  on  policies  and  lands 
for  the  amount.  He  was  afterwards  pro- 
•ecttted  and  convicted.  Held,  that  the 
debt  was  a  good  consideration  for  the 
Mcorities,  and  that  they  were  valid. 
Ckemns  v.  BaplU.    ^  vol.  31,  p.  351 

&  After  the  commission  of  a  felony,  and 
before  his  conviction,  a  felon  may  sell  or 
usigo  over  his  personal  property  for  va- 
luable consideration.  And  a  debt  exist- 
ing at  the  time  of  the  commission  of  the 
offence  is  a  sufficient  consideration  to 

3)port  such  an  assignment  But  tbe 
e  must  be  hond  JIde,  and  not  colour- 
able and  merely  for  the  purpose  of  avoid- 
ing the  forfeiture  on  conviction.    Ibid, 


ESCROW. 

i.  mortgaged  property  to  three  trustees, 
»•!  C.  and  Z>.  Some  time  after  B.,  who 
ra  a  solicitor,  having  in  his  hands  a  sum 
belonging  to  a  client,  E,  proposed  to 


lay  it  out  on  a  transfer  of  the  mortgage 
He  prepared  a  transfer,  which  was  exe- 
cuted by  A,,  B.  and  C,  but  not  by  Z).,  and 
a  receipt  for  the  money  was  signed  by  B. 
and  C,  alone.  No  money  was  ever  paid, 
and  it  was  lost  by  B.'s  insolvency.  Held, 
that  the  alleged  transfer  to  E.  was  inef- 
fectual, the  consideration  not  having  ac- 
tually been  paid,  and  that  in  equity  the 
deed  was  inoperative  both  as  against  the 
mortgagor  and  the  three  trustees.  Oriffin 
V.  Ctowes*  vol.  20,  p.  61 


ESTATE  AND  EFFECTS. 

{See  Absolute  IitTEXBST,  Description 

OF  Gift.] 

The  word  "esUte,"  in  a  will,  will  pHmd 
/aeie  pass  real  estate,  and  the  burthen  of 
proof  lies  on  those  who  contend  the  con- 
trary.   Patterson  v.  Euddart, 

vol.  17,  p.  210 
(See  Coord  v.  Holdemest, 

vol.  20,  p.  147) 


ESTATE  iN  FEE. 

1.  A  testator  devised  and  beoneathed  his 
real  and  personal  estate  to  bis  wife  and 
three  other  persons,  and  their  heirs,  exe- 
cutors^ &c.  for  ever,  upon  trust,  for  his 
wifte  to  receive  the  rents  for  life;  and, 
after  her  decease,  upon  trust  *'  to  pay  and 
divide**  the  rents  among  his  children  as 
they  attained  twenty-one,  and  after  dieir 
decease,  to  pay  the  principal  of  their  re- 
spective shares  unto  their  le^  repre- 
sentatives, their  executors,  administrators 
and  assigns.  He  gave  power  to  the  trus- 
tees to  sell,  with  power  of  maintenance 
out  of  the  rents,  and  advancement  out  of 
the  principal  of  their  shares ;  and  in  ease 
any  of  his  freehold  estates  should  not  be 
sold  by  his  said  trustees,  then,  from  and 
after  toe  decease  of  his  said  children,  he 
devised  the  same  unto  their  respective 
heirs  and  assigns,  as  tenants  in  common. 
And  he  directed,  that  the  receipts  and 
conveyances  of  his  said  trustees  to  any 
purchasers  of  any  part  of  his  estate  and 
effects,  should  be  good  discharges  and 
assurances.  Held,  that  the  trustees  took 
the  legal  fee,  and  that  the  children  were 
entitled  to  equitable  estates  for  life,  with 
equitable  remainders  to  their  heirs,  which, 
united,  gave  them  equitable  estates  in 
fee  simple.    ReyneU  v.  ReynelL 

vol.  10,  p.  21 

2.  Devise  to  trustees  and  their  heirs,  upon 
trust,  for  the  use  and  benefit  of  A,  B.  and 
C,  (without  words  of  limitation).  Held, 
that  if.,  B.  and  C  took  in  fee.  Moore  v. 
Ckghom*  vol.  10,  p.  423 
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3.  Devise  to  tettator'ft  daogfater  *'  and  her 
lawful  heirs,"  "but  in  case  she  should 
not  happen  to  leave  any  child,"  then  to 
his  nephew  and  his  heirs.  Held,  that  the 
daughter  took  a  fee  simple,  with  an  exe- 
cutory devise  over  to  the  nephew.  Mathewt 
V.  Oardiner.  vol.  17»  p.  264 

4.  Devise  of  my  property  in  houses,  &c. 
at  O,,"  held  (independently  of  the  WiUs 
Act)  to  pass  the  fee.    BentUv  v.  Oilfield, 

VOL  19,  p.  225 
Q,  A  testator  appointed  A,  B.  **  his  universal 
heir."     Held,  that  these  words  were  suf- 
ficient, if  uncontrolled,  to  give  the  fee 
simple.    Jtnkitu  v.  Lord  Cttnion, 

vol.  26,  p.  108 

6.  A  testator,  subsequently  to  the  Wills 
Act,  gave  to  A.  B.  tne  house  she  lived  in 
and  grass  for  a  cow  in  Gill  Field.  Held, 
that  she  took  an  estate  in  fee  simple  in 
the  hous^,  and  the  right  of  pasture  of  a 
cow  during  her  pleasure.  Rea^  v.  iZaw- 
linson,  voL  29«  p.  88 

7.  A  testator  in  1857  devised  freeholds 
to  trustees  to  pay  the  rents  to  his  five 
children  "or  their  heirs."  Held,  that 
the  children  took  a  fee.  Adthead  v.  WiU 
letti.  vol.  29,  p.  858 

8.  A  testator  devised  his  real  and  per- 
sonal estate  to  trustees  and  their  heirs, 
upon  trust  to  sell,  if  expedient,  and  in- 
vest in  Consols,  and  permit  his  wife  du- 
rante vidtUtate  to  r.eceive  the  rents  and 
dividends,  and  from  and  after  her  decease 
or  second  marriage,  to  divide  "  the  resi- 
due of  his  estate  and  effects*'  between  his 
children  [without  words  of  inheritance]. 
Held,  that  (subject  to  the  wife's  interest) 
the  children  took  the  real  estate  abso- 
lutely.   Tatham  v.  Feruon. 

voL  29,  p.  604 


ESTATE  PUR  AUTRE  VIE. 

1.  A  leasehold  for  lives,  limited  to  one  and 
his  heirs,  was  devised  to  trustees  in  trust 
for  A,  and  his  heirs.  A,  died  intestate  and 
without  heirs.  Held,  that  the  leaseholds 
pur  autre  vie  passed  under  the  6th  sec* 
tiou  of  the  Wills  Act  to  A.'s  administra- 
tor, and  did  not  belong  to  the  trustees. 
Reynolds  v.  Wright.  vol.  25,  p.  100 

2.  Estates  pur  autre  vie  were  devised  to  A. 
for  life,  with  an  ultimate  limitation  to  A,, 
subject  to  some  intervening  contingent 
limitations  to  other  persons.  Held,  that 
A.  could  not  destroy  the  intermediate 
contingent  interests.    Piekersgill  v.  Orey, 

vol.  80,  p.  852 


ESTATE  TAIL. 

[See  Heir,  Issue.] 

1 .  A,  devised  to  B.  an  estate  during  the  life 
of  herself  and  her  husband,  and  after 


dieir  deceaaei  to  the  lawfid  iasne  of  fi.'s 
body  for  ever.  Held,  that  B.  took  an 
estate  taiL    GrffUk  v.  Bmm. 

ToL  5,  p.  241 

2.  The  words  "lawlbl  hein,"  held,  opoo 
the  context  of  a  will,  to  mean  *'hein  of 
the  body.*'    Simpaom  r.  AekwerUu 

vol  6,  p.  412 

8.  A  testator,  having  several  chfldroi,  di. 
rected  the  purchase  of  an  estate  for  one  of 
his  daughters,  **  for  her  use  and  her  lawful 
heirs,'*  to  be  retnmed  **  if  she  died  with- 
out lawful  heirs,"  to  the  otiier  children 
that  had  heirs.  Held,  upon  die  context, 
that  "lawful  heirs"  most  be  eonstmed 
'< heirs  of  die  body;"  tiiat  the  daughter 
took  an  estate  tail,  and  that  the  gift  over 
was  also  an  estate  tail.    Ibid, 

4.  A  tenant  in  tail  in  remainder  of  copy- 
holds became  bankrupt,  and  by  ^e 
custom,  the  entail  could  not  be  uired 
until  it  fell  into  possession.  The  bank- 
rupt obtained  his  certificate,  and  pur« 
chased  of  his  assignees  his  life  estate 
only.  On  the  subsequent  death  of  the 
tenant  for  life,  held,  that  the  assignees 
had  then  no  power  to  bar  the  entail  and 
acquire  the  remainder  in  fee,  subject  to 
the  life  estate  sold  to  the  bankrupt 
Johnson  v.  Smiley.  vol.  17,  p.  22S 

5.  An  estate,  vested  in  a  trustee  in  fee, 
was  directed  to  be  held  bv  him  for  a 
feme  lo/e  for  life,  independent  of  any 
husband,  and  in  case  slie  should  leave 
issue,  "  the  property  shall  pass  to  such 
issue  as  she  may  direct,"  wim  a  gift  over 
''in  case  she  should  die  without  issue." 
Held,  that  she  took  an  estate  tail. 
Tiemey  v.  Wood.  vol.  19,  p.  SSO 

6.  Devise  to  A.  for  life,  with  remainder  to 
B.  and  his  heirs,  but  if  B.  died  in  the  fife 
of  A.^  "without  leaving  lavrful  issue," 
then  immediately  after  the  death  of  J. 
the  lands  were  to  be  sold  and  the  pro- 
duce divided.  And  in  case  B.  should 
outlive  A.f  and  die  "  without  leaving  any 
lawful  issue,"  then  the  lands  were  to  be 
sold  by  B.'s  *' executors "  and  thepro- 
ceeds  divided.  B.  survived  A.  Held, 
that  he  took  an  estate  tail,  and  not  an 
estate  in  fee  with  an  ezecutorv  devise 
over,  and  therefore  that  he  could  make 
a  good  title  to  a  purchaser.  Feokesf. 
Standley.  vol.  24,  p.  485 

7*  The  settlor  conveyed  real  estate  to  tros- 
tees  in  fee,  to  the  use  of  A.,  BL,  C.  and 
four  others  successively,  for  lifiB^  and 
afterwards  upon  trust  to  convey  to  all 
and  every  the  sons  and  daughters  of  the 
eight  tenants  for  life,  '*wfao  should  be 
then  living,  and  to  the  heirs  male  and 
female  of  his,  her  and  their  body  and 
bodies  respectively,  in  a  course  of  entail," 
the  sons  and  daughters  of  A.,  and  their 
heirs,  to  take  before  all  die  other  persons 
named,  and  the  sons  and  daughters  of 
B.y  and  their  heirs,  to  take  next  after  the 
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sons  and  daughten  of  A,  and  their  heirs 
(and  similar  as  to  the  five  others  in  suc- 
cession). And  the  sons  of  ail  and  every 
fkt  penotu  last  above  named  and  the 
hein,  &c  to  Uke  before  the  daughters 
and  their  heirs.  Held,  that  the  daughters 
of  A.  took  in  priority  of  the  sons  of  B. 
BaadaUy.  Daniel.  vol.  24,  p.  193 

S.  A  testator  devised  real  and  personal 
estate  to  A.  for  life,  with  a  direction  to 
the  executors,  after  A.*%  death,  to  divide 
it  amongst  all  her  children  '*and  their 
lawful  issue,  share  and  share  alike." 
There  was  a  gift  over  of  the  leaseholds  to 
other  persons  on  a  total  failure  of  issue 
of  the  children.  Held,  that  the  children 
took  estates  tail  in  the  realty  and  abso- 
hite  interest  in  the  personalty,  and  that 
cron-remainders  were  not  to  be  implied 
in  regard  to  the  leaseholds.  Beaver  v. 
^MPf/t  vol.  26,  p.  551 

9.  General  intent  to  create  estates  tail  held 
to  prevail,  notwithatanding  inconsistent 
expressions.    Jeniint  v.  Lord  Clinton, 

vol.  26,  p.  108 

10.  A  testator  devised  real  estatea  to  his 
SOD  and  his  heirs,  but  without  power  of 
selling  them,  and  he  willed  that  they 
should,  '*  at  his  death,"  go  to  his  lawful 
isnie  absolutely,  and  if  his  son  should 
not  have  any  lawful  issue  him  surviving, 
then  over.  Held,  that  the  son  took  an 
estate  tail.    Marshall  v.  Grime, 

vol,  28,  p.  875 

11.  Under  a  devise  of  real  estate,  '*  to  be 
divided  equally  between  my  two  sons, 
who  shall  enjoy  the  interest  thereof,  and 
then  go  to  their  respective  families  ac- 
cordmg  to  seniority."  Held,  that  the 
sons  took  as  tenants  in  common  in  tail 
general.    Lneae  v.  Goldtmid, 

vol  29,  p.  657 

12.  Devise  to  A,  for  life,  and  from  and  after 
her  decease  unto  the  heirs  of  her  body, 
they  to  take  the  freehold  and  inheritance 
thereof  as  tenants  in  common,  and  in  de- 
fault of  such  heirs  of  the  body  of  A.  unto 
the  testatrix's  own  right  heirs.  Held, 
that  J.  took  an  estate  tail.  Anderson  v. 
Andereon,  vol.  80,  p.  209 


ESTOPPEL. 

1.  Under  a  decree  in  a  legatee's  suit  to  take 
the  usual  accounts,  A.  B,  went  in  and 
claimed  the  residue,  which  the  Master 
found  him  entitled  to;  but  the  reaidue 
wu  not  then  ascertained,  and  no  order 
was  made  in  respect  of  it.  Held,  that 
A.  B.  waa  not  precluded  from  afterwards 
uking  relief  against  the  executor,  in 
r^ipect  of  an  alleged  breach  of  trust,  in 
ft  suit  of  his  own,  he  not  having,  in  the 
fint  suit,  been  in  a  situation  to  investi- 
gate the  acoonnts  of  tlie  executory  or  to 


claim  the  relief  which  he  asked  in  the 
second.    Gnidici  v.  KinUm, 

vol.  6,  p.  517 

2.  A  judgment  creditor  was  allowed  to  file 
a  bill  to  establish  his  priority  over  sub- 
sequent incumbrancers,  though  their 
rights  inter  ee  had  been  decided  in  a 
former  suit.    Smith  v.  Earl  qf  ^ngham. 

vol.  7,  p.  57 

8.  If  a  party  has  been  induced,  by  f^aud,  to 
consent,  or  haa,  by  mistake,  consented  to 
a  decree,  the  Court  has  the  power  to  re- 
lieve him,  and  will  do  so,  upon  being 
satisfied  that  firaud  or  miatake  existed, 
that  the  conduct  of  the  party  himself  had 
not  deprived  him  of  the  title  to  relief, 
and  that  the  relief  can  be  given,  with 
due  regard  to  the  juat  intereata  of  others. 
Davenport  v.  Stqjford,  vol.  8,  p.  508 

4.  A  demurrer  allowed  to  a  bill,  filed  with- 
out leave,  for  relief,  inconsbtent  with  the 
relief  obtained  by  the  same  Plaintifi*  in  a 
former  suit    Bainbrigge  t.  Baddeley. 

vol.  9,  p.  538 

5.  A  testator  devised  and  disposed  of  his 
English  and  Scotch  estates  in  strict  set- 
tlement, and  he  directed  his  trustees  and 
the  survivor,  and  the  executors,  admi- 
nistrators, and  assigns  of  such  survivors, 
to  invest  his  personal  estates  in  lands  in 
England  OR  Scotland,  to  be  settled  accord- 
ing to  the  uses  of  his  estates  in  those 
cotmtries  respectively.  And  he  em- 
powered the  person  for  the  time  being  in 
possession  of  his  English  estates,  or  his 
guardian,  to  appoint  new  trustees,  who 
were  to  have  the  same  powers  aa  the  old. 
After  the  testator's  death,  the  principal 
part  of  the  property  was  invested  in 
Scotland,  In  1888,  the  trustees  bein^  all 
dead,  the  representative  of  the  survivor 
declined  to  act  The  English  estate  then 
stood  limited  to  A,  an  infant,  in  tail,  with 
remainders  over,  and  the  Scotch  estate  to 
A,  for  an  unalienable  estate  in  fee,  with 
remainders  to  his  heirs  male,  with  re- 
mainders to  B.,  C,  D,,  &c.  the  Plaintiff 
and  oUiers,  for  similar  unalienable  es- 
tates in  succession.  In  1888,  A,  filed  a 
bill  against  the  representative  of  the 
surviving  trustee  and  against  B.,  and 
some  other  parties  coming  subsequent  in 
the  Scotch  estate  to  the  Plaintiff,  but 
omitting  the  Plaintiff,  insisting  that  too 
much  of  the  personalty  had  been  in- 
vested in  Scotland,  B,  appeared  volun- 
tarily and  put  in  his  answer.  Before  the 
decree.  A,  had  a  guardian  appointed,  and, 
by  the  decree  made  in  1888,  the  existing 
trustee,  at  hisown  request,  waa  discharged 
and  the  Master  was  directed  to  appoint 
new  trustees ;  and  it  was  declared,  that 
the  uninveated  personalty  ought  to  be 
invested  in  England,  A,  afterwards  exe- 
cuted disentailing  deeds,  and  obtained 
payment  of  the  whole  fund.  By  the 
death  of  A,  and  th9  otlier  preceding  per- 
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sons  without  issue,  the  Plaintiff  became 
entitled  in  possession  to  the  Scotch 
estates,  and  he  thereupon  instituted  this 
suit  to  be  relieved  from  the  decree  of 
18S8.  Held,  that  he  was  not  bound  by 
that  decree,  and,  secondly,  that  he  was 
entitled  to  obtain  relief  by  original  bill. 
Fordyct  v.  Bridges.  vol.  10,  p.  90 

6.  A  marriage  was  solemnized  between  A. 
and  B.,  but  it  was  declared  void  by  the 
Ecclesiastical  Court.  Some  years  after- 
wards a  child  of  J.  and  B.,  en  venire  ta 
mire  at  the  time  of  the  sentence,  and  who 
necessarily  was  no  party  to  the  proceed- 
inga,  claimed  propa*tv  in  this  Court,  as 
descendant  of  J,  Held,  first,  that  he 
was  bound  b^  the  sentence,  though  he 
roiffht  avoid  its  effect  bj  shewing  fraud 
and  collusion  in  obtaimngit;  secondly, 
that  such  fraud  and  collusion  must  be 
shewn  to  have  taken  place  between  the 
parties  to  the  proceedings ;  and,  thirdly, 
that  proof  that  the  costs  of  the  unsuc- 
cessful party  had  been  agreed  to  be  paid, 
that  witnesws  were  not  examined,  and 
others  not  cross-examined,  and  dbat  diffi- 
culties were  not  interposed  which  might 
have  been,  did  not,  together,  amoont  to 
proof  of  fraud  and  coUusioii.  Ferry  v. 
Meddmtecr^  vol  10,  p.  122 

7.  Legatees  and  anniiitants  are  bound  by 
the  proceedings  in  a  suit  for  administra- 
tion, between  the  executors  and  rcsiduaiy 
legateet  and  deviates  s  altkougb  there 
may  be  a  quettioD  as  to  die  debts  beii« 
primarily  chatyed  on  the  real  estate,  and 
which  may  incidentaUj^  aftct  diem. 
Therefei«,  afkcr  decree  m  such  a  suit, 
Icptees  caoMC  soalaiB  an  adminiirtTation 
suit  against  the  extentors.  Jemmmger, 
Pmitrtm.  vol.  l«,  p.  28 

S.  ObeervatioQS  on  the  serioos  inooavcni- 
ence  arising  from  one  Court  intcrfcring 
in  a  saatter  already  determined  by  anodber 
Court  of  o»-ocdinate  jurisdictioiu  H  re 
BmrUr.  vol.  19,  p.  878 

•«  in  an  action  at  Uw  for  calls  by  a  com- 
Muy  agaittst  a  slMreholder.  be  pleaded 
thittd*  but  ^  companv  obtained  a  vcr» 
diet.  Hie  company  navii^  afterwards 
been  ordered  to  be  «>Mind  np :  Held, 
that  the  vccdict  did  not  prevent  the 
•har^hoKler  insistii^  dut  he  was  net  a 
oMMribniiM^,  he  havii^  been  indnoed  tn 
take  the  sham  duw««h  the  frnnittlent 
minrrprsacntatMins  of  die  ce^pa^y* 
Uaving  proved  his  ease  Wmv  the  C^wt. 
iH^wiihsiandinir  the  vcrdkt.  rrfnwd  t» 
|4a\>e  him  <«  iW  list  <hf  cMitriVatMm. 
.<•  -y^«  04Ml^  fn  »v  rw  AfjWtf»f  emi  timt^ 
i  r,  Jismt'ynf^  I'^iwy silts    w>i  t^  p.  ilS 

hV  m  a  «k«fd  hsrsxtn  th<'  nwfcte^s :»ikI  MT. 
Hs  vthe  rfMdi»My  Wipite<e  and  deTis«<\  a 
i^aiti<nlai  estate  vsas  1WlM^^^d  by  the 
MMraner  aa  a  nKWMiy  isr  a  segncr  vhsoh 

«a  V;  H« 


Held,  that  the  operation  and  effect  of  the 
deed  was  confined  to  the  pvties  to  the 
instrument    Hepworth  v.  HilL 

voL80,p.476 

11.  A  patentee  established  the  vaUaityof 
his  patent  in  an  action  against  J,  B. 
Held,  in  a  subsequent  suit  by  the  pa- 
tentee against  C.  /).,  that  C.  B.  wss  not 
conduded  by  the  proceedings  at  law,  to 
which  he  was  not  a  party,  and  that  he 
was  not  to  be  driven  to  contest  the 
validly  of  the  patent  by  eeirefaeiat.  Bo- 
viU  V.  Goodier.  vol.  35,  p.  427 

12.  After  a  patentee  had  established  hii 
patent  aa  against  one  person  at  law,  he 
instituted  proceedings  for  an  infringe- 
ment against  another  in  equity.  The 
Court  granted  the  Defendant  an  issue  ts 
to  the  novelty  of  the  invention,  but  re- 
fused it  as  to  the  utility  of  the  in? ention 
and  the  sufficiency  of  the  specificatioD, 
holding  that  the  utility  waa  not  contested 
or  had  been  proved  in  the  suit,  and  thit 
the  sufficiency  of  the  specification  had 
been  already  decided  in  die  action  atlaw, 
a  decision  in  wfaidi  diis  Court,  so  Csr  si 
it  was  matter  of  law  not  depending  on 
the  novelty  of  the  invention,  concoirred. 
Ibid. 


BYIDENCB. 
[At  AnmuioH,  Affidavit,  Enteriito 

EVIDBKCB  AS  XKAD,  EviDBHCB  (DOCD- 
MSaTAXTX  EviDBHCB  (TAKBN  IN  OTBES 

ScrrX  EviDCHCB  (Timb  fob  Closing), 
Idbxtitt,  Ixquibibs  (Evidbncb  on), 
Ixtbbbooatobibs,  Officb  CoriES,  Pi- 

BOL  EVIDBIICE,  PBXSUlfPTIOR,  SWEAS- 

iKo^ArFiDAVira,  ftc,  Witrbss.] 

L  A  mortgagee  had  a  power  of  sale  in  case 
of  defonlt  being  saade  in  payment  of 
asortgage  osoney.  Hdd,  that  the  un- 
snpportad  solemn  dedarationt  under  the 
5&  6  y.  i,  ctt,  of  the  muslgagee  alone, 
of  a  dcfonlt  having  been  mnide,  was  not 
sufficient  evidence  of  that  foot,  as  be- 
tween itndut  and  pThasrr  Hebeen  v. 
BeiL  voL2,p.l7 

2.  Evidence  nf  convcnations  not  put  in 
issue  » inadndasihle,  hot  where  conver- 
sadens  are  alleged  in  theanswer,  evidence 
is  ndaus&bk  on  &e  part  of  die  Phuntiff 
to  siiev  their  cflcct,notwitlistBDding  they 
in  the  hOL  Ormkm  v. 
VOL  3,  p.  124 

Sw  OhesnisBiQns  an  ttaiDtientty  evideDoe  ui 

and  ita  foUibility.  It  is 
iwt  sa  he  wholly  lejectsd  heeanae  error  is 


V.  TofM. 
voL  5,  p.  597 
need  for 
attempted 
of  Icgd  pro- 
of obtaiiiing 
iignlsiljF   it 
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conld  not  be  had,  ooght  not  to  be  used 
u  evidence  of  the  righu  of  the  parties. 

-  Held,  cooaequentl^,  that  allegationa  and 
admiflnona  made  in  the  courae  of  arbi- 
trary jproceedinga  a^inat  partiea  in  tiie 
Star  Chamber  and  in  a  treaty  lor  com- 
promiie  which  aroee  out  of  the  aentence, 
and  in  the  prooeedinga  which  took  place 
be&re  the  Hooae  of  Commona  in  an 
attempt  to  obtain  relief  from.the  opprea- 
tion  of  that  Court,  could  not  in  any  way 
influence  the  judgment  of  thia  Court. 
The  Skimaer^  Gra^May  v.  Tht  Irith 
Sodeip.  ToL  7,  p.  593 

J.  Under  apedal  circumatancea,  aecounta 
between  maater  and  aervant,  tradeamen 
and  ahopmen.  banker  and  cuatomera, 
are,  from  the  neceaaity  of  the  caae  and 
the  convenience  of  mankind,  admitted  aa 
evidence  in  favour  of  the  party  writing 
them ;  but  the  Maater  ought  not  to  re- 
ceive auch  evidence  without  atating  the 
special  circumatancea  under  which  he 
conceivea  them  receivable  in  evidence. 
Sjfaumdt  Y.  7^  Gas  Light  md  Coke  Com- 
pmjf.  The  Gas  Light  and  Coke  Company  v. 
Symonds.  vol  11,  p.  283 

0.  In  pedigree  caaea,  if  one  link  be  aa- 
somed,  any  two  persona  may  be  proved 
to  be  related ;  and,  therefore,  in  auch 
cases,  the  difficulty  uaually  conaiata  in 
properly  weighing  and  conaidering  the 
efidence  relating  to  the  connecting  link. 
Cronch  V.  Hoeper.  vol.  16,  p.  182 

7.  la  pedigree  caaea,  it  la  a  rule  of  evidence, 
that  the  declarations  of  deceaaed  mem- 
bers of  the  family,  post  litem  motam,  are 
ioadmiasible ;  and  anterior  declarations 
are  little  to  be  regarded,  unlesa  corrobo- 
rated by  other  circumatancea.  Ibid," 
(See  ffebb  v.  Haycock,  vol.  19,  ]^.  342) 

&  Evidence  of  the  general  reputation  of 
the  inaanity  of  a  peraon,  in  the  neigh- 
bourhood in  which  he  reaided,  ia  inad- 
miasible  to  prove  that  a  person  waa 
cogniaant  of  that  fact.  Greentlade  v. 
Dart.  vol.  20,  p.  284 

9.  The  Court  will  not  act  on  the  testimony 
of  a  single  witneaa  against  the  expresa 
deoial  on  oath  of  the  Defendant;  but 
where  the  written  evidence  has  been  de- 
itroyed  by  the  Defendant  pendente  lite, 
the  Court  will  aaaume  that,  if  forth- 
coming, it  would  have  proved  the  atate- 
ment  of  the  single  witness.  Gray  v. 
Haig,  Baig  v.  Gray.  vol.  20,  p.  291 

10.  Eotry  of  a  pa^f  ment  of  a  deceased  per- 
son against  hia  interest,  held  admissible. 
Omit  V,  Cerserf  Corter  v.  Orreit. 

vol.  21,  p.  62 

11.  Entry  by  a  deceaaed  peraon  shewing 
(in  contradiction  to  a  deed  evidencing  a 
rightful  payment  by  him)  that  the  pay- 
ment bad  been  made  in  breach  of  truat 
to  J,  B.  instead  of  to  the  truateea,  held 
^fhuitsible  in  evidence  to  ahew  the  re<» 
^pt  by  J,  B.9  on  the  ground  that  auch 


entry  tended  to  charge  the  maker  of  it. 
Orrett  v.  CorseTy  Corser  v.  Orrett. 

vol.  21,  p.  52 
12.  Little  reliance  ia  to  be  placed  on  the 
evidence  of  aurreyora  in  a  conteat  aa  to 
value.     Waters  t.  Thorn, 

voL  22,  p.  547 
IS.  Whether  any  part  of  the  evidence  in 
chief  can  be  taken  orally,  on  a  motion 
for  a  decree,  quare.    Pellatt  y.  NicholU. 

▼oL  24,  p.  298 

14.  The  finding  of  a  jury  or  a  coroner's  in- 
quest held  to  throw  the  burthen  of  proof 
in  a  civil  case  on  the  party  alleging  the 
contrary.  The  Prmee  of  WaUi,  Sfc.  As* 
suramce  Company  ▼.  Palmer, 

vol.  25,  p.  605 

15.  The  evidence  taken  by  any  partiea  to  a 
cauae  may  be  used  by  any  of  the  other 
partiea.    ^^iirgra  v.  Morse. 

vol.  26,  p.  562 

16.  Evidence  of  the  notoriety  of  a  fact  in  a 
neighbourhood  rejected.  Wentworth  v. 
Ll^d.  vol.  32,  p.  467 

17.  Family  repute  admissible  to  shew  that 
a  legatee  was  the  godson  of  the  testator. 
Re  Gregory's  Settlement.     voL  34,  p.  600 

18.  It  is  not  abaolutely  necessary  that  the 
evidence  before  an  arbitrator  should  be 
taken  on  oath,  the  partiea  may  waive  it. 
Wak^ld  y.  JJanelly  Roaltoay  and  Dock 
Company.  vol.  34,  p.  245 

19.  A  former  will  of  a  testator  held  admis- 
aible  evidence  on  a  question  aa  to  which 
of  two  peraona  waa  intended  to  take  as 
legateea.    Re  Gregory.       vol.  34,  p.  600 

(Down  y.  ElUs,  vol.  85,  p.  578) 

EVIDENCE  (DE  BENE  ESSE). 

1.  Ex  parte  order  for  the  examination,  de 
bene  esse,  of  a  aoldier  under  military 
ordera  to  proceed  abroad  in  about  six 
days  for  aix  or  seven  yeara,  held  regular. 
M*Keana  v.  Everitt,  vol.  2,  p.  188 

2.  An  ex  parte  order  for  the  examination, 
de  bene  esse,  of  a  witnesa  "  in  her  seven- 
tieth year,  and  very  weak  and  infirm,  and 
from  her  advanced  yeara  not  likely  to  live 
long."  discharged  for  iiregularity,  on  the 
ground  that  she  did  not  come  within  the 
rule,  not  being  "seventy  years  of  age," 
and  not  being  in  a  "  dangeroua  atate  of 
health.    IHd. 

3.  Form  of  decree,  in  a  suit  againat  pariah 
commissioners,  to  enforce  payment  of 
debentures  on  the  parish  ratea  under  a 
apecial  act.    Fletcher  v.  Gibbon, 

vol.  23,  p.  212 

4.  Debenture  holdera  under  an  act  were  to 
be  entitled  pari  pastu.  One  debenture 
holder  attempted  to  obtain  an  advantage 

'  over  the  rest  by  means  of  additional 
mortgage.  Held,  that  it  was  invalid. 
De  Winton  y.  Mayor,  %c.  rf  Brecon. 

vol.  26,  p.  533 

5.  Railway  debenturea  were  granted,  by 
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which  the  *' undertakings  and  all  tolls 
and  sums  of  money  arising  bf  Tirtne  of 
the  act,  and  all  estate,  right  and  interest 
of  the  company/'  were  assigned  to  the 
debenture  creditors.  Other  ereditors 
subsequently  obtained  judgments  against 
the  oompanv,  and  afterwards,  by  authority 
of  an  act  of  parliament,  the  railway  was 
sold,  and  the  purchase-money  paid  into 
Court  Held,  that  the  debentures,  being 
prior  in  date,  had  priority  over  the  judg- 
ments as  against  the  purchase-money. 
Fwmeu  v.  The  Caterkam  Railway  Com" 
pony.  .     vol.  27,  p.  Z5S 

6.  A  company  granted  debentures,  whereby 
thev  charged  **  all  the  lands,  tenements 
and  estates  of  the  company  and  all  their 
undertaking."  Held,  that  the  unpaid 
calls  and  the  capital  not  called  up  were 
not  charged  by  such  debentures.  King, 
M  behafffft,  r.  MarthaU.  vol.  33,  p.  565 


EVIDENCE  (DOCUMENTARY). 

1.  A  will  thirty  yean  old,  produced  firom 
the  proper  custody,  proves  itselt  The 
thirty  years  are  to  be  computed  from  the 
date  of  the  will,  and  not  &om  the  death 
of  the  testator,  and  are  calculated  as  at 
the  time  of  its  production.  Mam  v.  Rick^ 
ettM.  vol.  7,  p.  98 

2.  The  evidence  of  "  enerts,"  as  to  die  age 
of  a  document  and  the  character  of  the 
handwriting,  may,  in  some  cases,  be 
valuable.    Onmeh  v.  Hooper, 

vol.  16,  p.  182 

3.  A  married  woman  was  alleged  to  have 
executed  an  appointment  in  1800,  and  to 
have  destroyed  it  In  1813,  disputes 
having  arisen  between  her  and  the  ap- 
pointees, she  and  her  husband  executed 
a  deed  of  compromise,  which  recited  the 
appointment  of  1800,  and  that  she  had 
destroyed'it  Held,  in  a  contest  between 
the  appointees  and  a  party  claiming  under 
her  will,  that  the  deea  of  compromise  was 
admissible  in  evidence,  as  was  also  the 
draft  bill  of  costs  of  her  solicitor  and  a 
draft  of  the  deed  of  1800,  found  in  his 
possession.  Held,  also,  that  this  evidence 
(after  a  lapse  of  forty  years)  establbhed 
the  fact  ot  her  execution  of  the  appoint- 
ment in  180a    Dine  v.  Cotiobadie. 

vol.  17,  p.  140 
4b  Recital  of  the  death  of  a  prior  tenant  for 
life  in  a  private  act  of  parliament  Held, 
upon  an  application  by  a  subsequent 
tenant  for  life  for  pajrment  of  the  income, 
to  be  insufficient  evidence  of  the  death. 
Cowell  V.  Chambon.  vol.  21,  p.  619 

fi.  Entries  in  a  deceased  solicitor's  books, 
in  his  handwriting,  relating  to  a  deed 
prepared  by  him,  and  executed  by  a  de- 
ceased dieot,  held  good  evidence.  JZokt- 
lint  ▼•  Bkkordi.  vol.  28,  p.  870 


6.  A  solicitor  professed  to  act  Ibr  die  Plttn- 
tiff  in  a  matter,  in  respect  of  which  tiie 
Plaindff  instituted  proceedings  twenty 
years  afterwards.  The  solicitor  bdnv 
dead,  the  Comrt  concluded  that  he  had 
authority  to  act  for  the  Plaintiff,  notwith- 
standing the  Plaindff*s  positive  deoiil, 
and  held,  that  the  letters  of  the  solicitor, 
written  on  behalf  of  the  Plaintiff  to  the 
trustees,  were  good  evidence  against  the 
Plaintiff.    Bright  v.  Legerton.    (No.  1.) 

vol.  29,  p.  60 

7.  A  bill  of  costs  and  a  cash  account  of  the 
deceased  solicitor  of  trustees,  held  admis- 
sible in  evidence,  in  a  suit  instituted  bj 
die  euUd  que  inutf  twenty  years  afker- 
wards,  to  charge  his  trustees.    Ibid, 


EVIDENCE  TAKEN  IN  OTHER 
SUIT. 

1.  An  issue  being  directed  which  was  to  be 
conducted  on  one  side  by  persons  not 
parties  to  the  cause,  the  Court  refused 
to  direct  the  depositions  and  affidarits 
used  in  the  cause  of  witnesses  who  had 
since  died,  to  be  read  on  the  trial  of  the 
issue.    Johuiom  v.  Todd,     vol.  8,  p.  218 

2.  A  cause  and  cross-cause  were  attuhed 
to  the  Vice-Chancellor's  Coort  After 
publication  had  passed  in  the  original 
cause,  but  before  it  had  passed  in  the 
cross-cause,  a  Defendant  obtained  an 
order  of  course,  at  the  Rolls,  for  liberty 
to  use  die  original  depositions  *^  taken  '* 
in  the  cross-cause.  Held,  that  it  had  not 
been  irregularly  obtained.  Sowdon  v. 
Marrioit,  vol.  9,  p.  416 

8.  Seven  months  after  notice  of  motion  lor 
a  decree,  the  Defendant  had  given  mate- 
rial evidence  in  another  cause.'  On  the 
application  of  the  Plaintiff,  nine  days 
afterwards,  the  Court  gave  leave  to  nse 
the  additional  evidence,  though  the  cause 
was  on  the  paper,  but  permitted  the 
Defendant  to  explain  it.  Weiton  ▼. 
Cleaver,  vol.  20,  p.  1S7 

4l  a,,  widiout  authority,  sold  a  trust  estate 
to  B,  In  8  suit  to  recover  the  money 
from  J,,  B,,  who  was  not  a  party,  was 
examined  as  a  witness.  A  suit  was  after- 
wards instituted  against  the  representa- 
tives of  B,,  to  recover  the  estste  ittelC 
and  an  order  of  course  waa  obtained  in  it 
to  use  the  depositions  in  die  former  suit, 
saving  just  exceptions.  It  was  discharged 
as  irregular.    Hope  y.  LiddelL    (No.  2.) 

vol.  21,  p.  ISO 


EVIDENCE  (TIME  FOR). 

1*  Master's  jurisdiction  to  enlarae  publi- 
cation.   Amonymoat,  vJ.  £»  p*  ^ 

2.  When  the  Plaintiff  obtains  an  unoondi- 
donal  order  to  cnlaige  publieatioDf  the 
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Defendant  can  neither  set  down  the  cause, 
nor  serve  tubpotna  to  hear  judgment  until 
the  time  has  expired.  Having  contra- 
vened this  rule,  an  order  was  made  to 
qnaih  the  tubptgna^  and  to  strike  the 
caoie  out  of  the  cause  paper.  Ltmgltff  v. 
Fuhtr.  ToL  5,  p.  688 

3.  Ad  application  for  liberty  to  use  further 
evidence,  on  a  motion  lor  a  decree,  can- 
not be  made  ex  parte,  Biehards  v.  Oir- 
Itwit,  voL  8,  p.  462 

4.  The  Master  enlarged  publication,  and 
OD  that  occasion,  evidence  was  produced 
that  the  Defendant  had  not  seen  the  depo- 
ntions.  Immediately  afterwards,  an 
application  was  made  for  an  additional 
commission,  which  the  Master  granted 
withoot  any  further  evidence  that  the 
Defendant  had  not  seen  the  depositions. 
Held,  that  it  was  not  necessary  to  bring 
forwaord  further  proof,  the  Master  having 
already  in  his  office  evidence  of  the  (act, 
and  the  Court  refused  with  costs  an  ap- 
plication to  set  aside  the  proceedings. 
Clark  V.  Cftaefc.  vol.  9,  p.  414 

5.  After  publication,  the  Plaintiff  discovered 
material  evidence :  leave  was  given  upon 
motion  to  examine  witnesses  to  prove  it. 
Ortgmf  V.  Marjfekttrek,       voL  12,  p.  275 

&  When  the  evidence  in  a  cause  is  taken 
^MttUy*  a  general  application,  under  the 
aath  section  of  the  15  &  16  Vict  c.  86, 
to  be  at  liberty  to  use  at  the  hearing  affi- 
davits akeady  filed  is  irregular.  The 
particular  fiicts  or  circumstances  pro- 
posed to  be  proved  by  affidavits  should 
be  specified  both  in  the  notice  of  motion 
and  in  the  order.    IvUon  v.  Grauiot, 

vol.  17,  p.  821 

7.  By  inadvertence,  an  affidavit  was  not 
filed  until  after  the  evidence  had  closed, 
thoogh  prepared  before.  The  Court,  on 
motion,  gave  liberty  to  use  it,  on  pay- 
ment of  the  costs  of  the  motion.  Doug' 
fats  V.  ArehbuiL  vol.  23,  p.  298 


EXAMINER. 

1.  The  omission  by  an  examiner  to  sign  his 
name  to  the  depositions  of  a  witness, 
taken  by  him  and  returned  to  the  Record 
and  Writ  Clerk's  Office,  is  not  such  an 
iiregolarity  as  to  prevent  the  Court  from 
directing  them  to  be  filed  on  terms ;  but 
where  witnesses  were  examined  upon  in- 
terrogatories and  not  orally,  there  having 
been  great  delaj^,  the  Court  refused  to 
order  the  depositions  to  be  filed.  S/e- 
pheu  T.  WankUn,    Stephent  v.  Sdlway, 

vol.  19,  p.  585 

2.  Special  examiners  are  entitled  to  a  fee 
of  five  guineas  a  day  only,  and  Mm6/f, 
their  clerks  are  entitled  to  five  shillings 
per  tftns.  No  extra  fee  is  payable  for 
ntendcd  dme  employed  during  a  dayi 


nor  for  the  preliminary  labour  of  reading 
the  papers.    Paifne  v.  LittU, 

vol  21,  p.  65 
8.  Disinclination  of  the  Court  to  appoint 
special  examiners,  on  account  ot  the 
great  expense  it  entails  on  the  suitor. 
The  Master  of  the  Rolls  will  not  appoint 
one  except  in  cases  of  absolute  necessity, 
^rocof  V.  Lloyd,  voL  21,  p.  519 


EXCEPTIONS. 

\See  Exceptions  to   Answer,  Excep- 
tions TO  Certificate.] 


EXCEPTIONS  TO  ANSWER. 

[See  Answer,  Discovert,  Imperti- 
nence.] 

1.  An  exception  for  impertinence  must  be 
supportea  in  toio,  or  will  fall  altogether. 
Tench  V.  Cheeee.  vol.  1,  p.  571 

2.  Exceptions  to  an  answer  for  insufficiency 
will  not  fail  on  account  of  their  not  fol- 
lowing literally  the  words  of  the  inter- 
rogatory, provided  the  variation  be  not 
important.     Brown  v.  Keating.' 

voL  2,  p.  581 
2a,  The  Plaintifi^s  right  to  except  to  the  De- 
fendant's answer  for  insufficiency,  is  not 
waived  by  a  motion  for  production  of 
papers,  founded  on  admissions  in  the 
answer. 

It  is  unnecessary  in  such  a  case  to  move 
**  without  prejudice  to  the  PlaintifiTs  right 
to  except."  Lane  v.  Paul  vol.  8,  p.  66 
8.  The  Court,  to  prevent  delay,  will  advance 
for  an  early  hearing  exceptions  to  the 
Master's  report  on  a  reference  for  imper- 
tinence. Holmee  v.  The  Corporation  of 
Arundel,  vol.  8,  p.  407 

4.  Where  a  Defendant,  in  contempt  for  want 
of  answer,  files  it  without  paying  or  ten- 
dering the  costs  of  contempt,  but  which 
are  afterwards  accepted  by  the  Plaintiff, 
the  time  to  except  runs  from  the  filing  of 
the  answer,  and  not  from  the  acceptance 
of  the  costs.    Nicklin  v.  Patten, 

vol.  4,  p.  126 

5.  An  application  to  advance  the  hearing 
of  exceptions  should  be  made  on  notice, 
and  not  e*  parte,     Martltall  v.  Mellerih, 

vol.  5,  p.  496 

6.  Exceptions  to  an  answer  ought  to  specify, 
not  only  the  cause,  but  the  pleading  to 
which  tne  answer  has  been  put  in.  The 
Earl  ofLic){field  v.  Bond,      vol.  5,  p.  518 

7.  Notice  of  exceptions  was  not  given 
until  a  day  too  late,  and  was  intituled 
wrongly.  The  Court  relieved  the  party 
from  the  effects  of  the  irregularis  on 
payment  of  costs.     Bradtioek  v.  Whatley, 

vol.  6,  p.  61 

8.  Exceptions  being  allowed,  the  Plaintiff 
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obtained  an  order  to  amend,  and  that  the 
Defendants  might  answer  the  exceptions 
and  amendments  together.  Before  this 
order  had  been  seryed,  the  Defendant  put 
in  a  ^rther  answer.  Held  regular,  and 
the  order  was  discharged.  Hemming  ▼. 
Dingwall.  vol.  8,  p.  102 

9.  In  a  transition  case  under  the  Orders 
of  1845,  exceptions  were  filed  one  day 
too  late;  the  Court  declined  to  order 
them  to  be  taken  off  the  file.  Whitmore 
V.  Shane,  vol.  9,  p.  1 

10.  Exceptions  for  insufficiency  were  re- 
ferred by  the  Plaintiff  to  the  Master  m 
roiuion,  instead  of  to  the  Master  to  whom 
there  had  been  a  previous  reference. 
Pending  the  discussion  on  the  irre^- 
larity  in  the  Master's  office,  the  time 
limited  for  obtaining  the  report  expired. 
The  Court,  considering  the  error  to  have 
arisen  from  inadvertence,  apd  not  from 
wilfulness  or  perverseness,  gave  direc- 
tions to  the  Master  to  hear  the  exceptions. 
Tuck  V.  Rayment.  vol.  9,  p.  88 

11.  An  order  for  leave  to  file  exceptions  in 
the  form  of  nunc  pro  tunc  will  not  now  be 
made,  even  by  consent,  but  a  special 
order  may  be  made  for  filing  them,  not- 
withstanding the  time  limited  has  expired. 
Biddutph  V.  Lord  Camovs,     vol.  9,  p.  155 

1 2.  A  reference  of  exceptions  made  inetanter 
in  an  injunction  case,  and  upon  an  ex 
parte  motion.  It  is  not  an  order  of  course, 
but  a  special  case  of  prejudice  must  be 
made  out  by  affidavit,  Muggeridge  v. 
Sloman,  vol.  9,  p.  814 

(Teesdale  v.  Swindelh      vol.  9,  p.  491) 

13.  Defendants  filed  a  demurrer  and  an- 
swer, and  the  demurrer  being  overruled, 
they  obtained  time  to  answer.  They 
filed  a  further  answer ;  on  special  apph- 
cation,  leave  was  given  to  the  Plaintiff  to 
file  exceptions  thereto,  although  he  had 
not  filed  any  to  the  original  answer.  The 
Attorney-General  v.  The  Corporation  qf 
London,  vol.  12,  p.  217 

14.  Exceptions  for  insufficiency  will  be 
overruled,  if  thev  vary,  in  a  material 
particular,  from  tpe  form  of  the  interro- 
gatory, as  where  the  interrogatory  is  in 
the  present  tense  and  the  exception  is  in 
the  past  The  Duke  qf  Bruntwick  v.  The 
Duke  qf  Cambridge,  vol.  12,  p.  279 

15.  An  omission  to  give  notice  of  the  filing 
of  exceptions  on  the  same  day  does  not 
render  a  subsequent  order  of  reference 
irregular :  but  ue  omission  is  matter  of 
compensation  in  time,  upon  a  proper 
application.    Lowe  v.  Williamt, 

vol.  12,  p.  482 

16.  On  the  6th  of  March,  the  Plaintiff  took 
exceptions,  but  did  not  serve  notice  until 
the  next  day,  and  he  obtained  an  order  to 
refer  on  the  15th.  A  motion  to  discharge 
the  order  was  refused.    Ibid. 

17*  The  filing  of  exceptions  for  imperti- 
nence ipay,  before  a  reference  of  them,  be 


shewn  as  cause  against  dissolving  the 
common  injunction.    Byng  v.  Clark, 

vol.  12,  p.  608 

18.  Where  exceptions  for  impertinence  are 
shewn  as  cause,  the  Plaintiff  should  be 
put  under  terms  to  obtain  the  Master's 
report  within  a  limited  time,  although  the 
General  Orders  do  not  provide  for  such  a 
case.    Ibid, 

19.  Exceptions  for  insufficiency  were  heard 
before  the  court  in  the  first  instance,  under 
Sir  O,  Tumer't  Act,  the  cosU  of  those 
allowed  were  set  off  against  those  dis- 
allowed.   Willis  V.  Childe.    vol.l8,p.454 

20.  The  costs  on  the  allowance  of  excep- 
tions for  insufficiency  may  be  made  pay- 
able immediately.    Thomas  v.  HawUngt. 

vol.  27.  p.  875 

21.  A  notice  to  set  down  the  old  exceptions 
after  a  second  answer,  did  not  specify 
which.  Held,  that  it  was  irregular,  and 
the  Plaintiff  was  ordered  to  pay  the  costs 
of  the  Defendant's  appearing  to  object; 
but  liberty  was  given  to  him  to  amend  the 
notice  and  set  down  the  exceptions  again. 
Thomas  v.  RawUngs,     •      vol.  28,  p.  846 

(See/'ry  v.  Mantell  vol.  5,  p.  99 

Emmott  V.  Emmott 

vol.  12,  p.  557) 

EXCEPTIONS  TO  CERTIFICATE. 

1.  A  single  exception  taken  to  the  Master's 
certificate  allowing  four  interrogatories, 
affirmed  that  "  the  Master  ought  not  to 
have  so  certified,  but  ought  to  have  dis- 
allowed such  interrogatories."  Held, 
that  in  order  to  succeed  on  the  excep- 
tion, it  must  be  shewn  that  all  the  four 
interrogatories  were  improper.  Cotham 
V.  West,  vol.  1,  p.  880 

2.  All  persons  interested  in  the  Master's 
report  are  entitled  to  be  heard  in  support 
or  it,  but  none  but  the  excepting  party 
can  be  heard  against  it    Bonser  v.  Cos. 

vol.  4,  p.  879 
8.  A  party  having  obtained  aAd  served  the 
order  nisi  to  confirm  the  Master's  report, 
may  afterwards  file  exceptions  thereto; 
and  the  time  within  which  thU  may  be 
done  is  unlimited  until  the  order  to  con- 
firm absolute  is  made;  but  it  may  be 
limited  by  an  order  mm  obtained  by  any 
other  party,  on  the  neglect  of  the  party 
having  the  carriage  of  the  report  Bich- 
'  or d torn  v.  Horton,  vol.  5,  p«  87 

4.  Exceptions  to  a  certificate  of  good  title 
held  too  general.    Flower  v.  Hariopp, 

vol.  6,  p.  476 

5.  Whether  exceptions  will  lie  to  the 
Master's  certificate  of  undue  delay  under 
the  8th  Order  of  June,  1850  (Ord.  xl.  31), 
quare.  The  Attorney-General  v.  The 
Corporation  qf  Chester,        vol.  14,  p.  838 

6.  Exceptions  will  not  lie  to  a  Master's 
report  for  not  stating  "  special  cinann- 
sunces."  KwfU  v.  Cotiee.  voLl^V'^ 
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EXCHANGE. 

1.  The  locloMveCominiiBbnen  can,  under 
(be  pnmtuMW  of  the  General  locloeure 
Act  (8  ft  9  Viet.  c.  118),  autborize  an 
exchange  though  noineloaure  ia  oontem- 
platedt  which  will  be  Unding  on  peraona 
under  legal  diaability;  and  under  their 
ftuthority  an  exchange  may  be  effected  by 
parties  haYing  a  limited  interest  of  oom- 
moo  socsge  tenure  for  lands  of  gavelkind 
teoore  in  diffierent  counties.  Mhei  v. 
LemoM,  vol.  20,  p.  269 

2.  Where  under  thia  act,  gavelkind  lands 
in  Kent  are  exchanged  for  common  socage 
in  MiddUteg,  the  tenurea  of  the  ex- 
changed landa  are  not  altered,  but  the 
Kent  lands  remain  of  gavelkind  tenure, 
aod  the  MUdUttx  lands  of  common  soc- 
age tamre.  (per  the  Maater  of  the  Rolls, 
udqmmre,)    lUd. 

S.  The  94th  section  of  the  8  &  9  Viet,  c. 
118,  is  confined  to  the  exchangee  in  cases 
ofindosure  mentioned  in  the  92nd  sec- 
tion.   IHd, 

K  The  possible  evils  and  inconveniences 
anting  from  the  extensive  powers  of  ex- 
change given  by  the  Inclosure  Act  (8  &  9 
Viet.  c.  18)  are  provided  for  by  the  ap- 
pointment of  commissioners,  whose  duty 
It  is  to  ascertain  and  approve  of  the  pro- 
prie^  of  the  exchanges  before  they  can 
be  effected.    Ihid, 


EXECUTOR. 

[^e  Administration,  Admission  of 
Assets,  BasacH  of  Trust,  Conver- 
sion OF  Assets,  Costs  (Administra- 
tion), Co-TRUSTEES'  LIABILITY,    Db- 

TASTAYiT,  Executor  (Beneficial  In- 
terest), Executor  (Expenses),  Ex- 
ecutor (Indemnity),  £xecutor  (Le- 
gacy to),  Executor  (Liability), 
Payment  into  Court,  Power  to  bell 
or  Mortoaoe,  Retainer  of  Debt, 
Trustee.] 

i*  A,  purchased  a  leasehold  of  J9.,  and  paid 
the  purchase-money,  but  no  conveyance 
was  executed.  A,  bequeathed  it  to  B. 
forlife,  with  remainders  over,  ijf.'s  exe- 
cutor filed  a  bill  against  B.  alone,  for  a 
conveyance  of  the  property  upon  the 
tTQsts  of  the  willf  not,  however,  seeking 
to  recover  it  as  aaseta  for  the  purposes  of 
the  executorship.  Held,  that  the  other 
eatiA  tpte  tnutt  were  necessary  parties  $ 
and,  tembU,  that  such  a  suit  might  be 
iiuuntaiQed.     Josiing  v.  Karr. 

vol.  3,  p.  494< 

2.  A  testator  bequeathed  a  leasehold  and 
his  reaiduary  estate  to  his  executors,  on 
truit  for  A,  for  life,  and  afterwardatopMr 
certain  legacies,  and  the  residue  to  such 
of  three  persons,  ZX,  S,  and  F.,  as  should 
be  lifing  at  J.'u  death.  The  executors 
peniittnd  4,  to  retain  posMiaion  of  the 


leasehold  during  her  life,  and  D.,  B,  and 
F.  executed  a  deed  (which  waa  also  exe- 
cuted by  one  of  the  executors)  whereby 
they  agreed  to  take  as  tenanta  in  com- 
mon: ^.  died.  Held,  that  the  executors 
had  not  aaenied  to  the  legaeies,  either  by 
permitting  J,  to  retain  possession  of  the 
leasehold,  or  by  the  execution  of  the  deed, 
and  that  the  executors  could  make  a 
good  title  to  the  leasehold.  Attorney 
General  v.  Potter.  vol  5,  p.  164 

Z,  AAer  an  estate  has  been  fully  adminis- 
tered in  this  Court,  the  executor  will  not 
be  permitted,  without  the  leave  of  the 
Court,  to  prosecute  an  action  to  recover 
part  of  the  testator'a  property  from  a 
party  to  the  suit.    Olifield  v.  Cohbett, 

vol.  6,  p.  515 

4.  An  executor  or  administrator  may  not 
only  pledge  or  mortgage  the  assets,  but 
may  also  give  to  the  mortgagee  of  lease- 
holds a  power  to  sell  and  give  valid  re- 
ceipts for  the  purchase-money.  Buesell 
y.  Plaice,  vol.  18,  p.  21 

5.  A  testatrix  by  her  will  appointed  A.  and 
B,  executors  and  trustees  thereof.  By  a 
codicil,  she  revoked  the  appointment  of 
A,  as  executor  and  appointed  C.  execu- 
tor, and  gave  to  C,  "  all  the  powers  and 
authorities  to  enable  him  to  carry  out  the 
trusts  of  her  will  aa  were  given  by  the 
will  to  A.**  The  testatrix  therebv  also 
declared  her  intention  to  be  that  the  co- 
dicil should  only  **  affect  the  appointment 
of  A,  as  executor  of  her  wiU."  Held, 
that  B.  and  C.  were  executors  and  A.,  B, 
and  C.  trustees  of  the  will.  WorUy  v. 
WorUy,  vol.  18,  p.  58 

6.  The  personal  representatives  are  the 
proper  parties  to  sue  to  recover  the  as- 
sets, and  parties  interested  in  the  estate 
will  not  be  allowed  to  sue  for  that  purpose, 
unless  it  be  satisfactorily  shewn  that  as- 
sets exist  which  might  be  recovered,  and 
which,  but  for  such  suit,  would  probably 
be  lost  to  the  estate.  Stainton  v.  TJu 
Carron  Company  and  Others. 

vol.  18,  p.  146 

7.  Semble,  that  a  power  of  selection  given 
to  the  original  executors  ceased  upon 
their  death.    Forbes  v.  Forbes. 

voL  18,  p.  552 

8.  Upon  assentiuff  to  a  specific  bequest 
given  to  them  in  trust,  executors  forth- 
with become  trustees.    DUt  v.  Bwford. 

vol.  19,  p.  409 

9.  A  testator' died  in  1829;  part  of  his 
assets  consisted  of  a  promissory  note  for 
100/.  of  five  persons.  All  interest  on  it 
was  paid  down  to  1837,  but  by  whom  it 
did  not  appear.  In  1837,  the  executor 
took  the  note  of  one  of  the  five  for  the 
100/.,  and  interest  was  paid  until  1842. 
Subsequently  nothing  waa  done,  and  the 
debt  became  barred  by  the  statute.  Held, 
that  the  taking  the  second  note  waa  equi- 
valent to  payment  of  the  first,  aod  the 


172 


GENERAL  INDEX. 


executor  was  charged  with    the    100/. 
Sparket  ▼.  BettaL  toL  22,  p.  587 

10.  One  of  several  ezecators  may  settle  an 
account  with  a  person  acooontable  to  the 
estate,  and  in  the  absence  of  frand  the 
settlement  will  be  binding  on  the  others, 
though  dissenting.    Smith  t.  Everett, 

Tol.  27,  p.  446 

11.  The  Phdntiffii,  who  were  nominated  ex- 
ecutors in  a  Scotch  will,  obtained  ex  parte, 
in  Scotland,  a  confirmation  of  the  nomi- 
nation, and  afterwards  procured,  as  of 
coune,  the  seal  of  the  Ftobate  Court  in 
England  thereto.  They  then  sued  some 
debtors  of  the  testator  in  this  Court  Held, 
that  the  pendency  of  proceedings  in  Scot" 
land  for  a  reduction  of  the  confirmation 
was  no  defence,  and  the  Defendants  were 
ordered  to  pay  to  the  Plainti£b  the 
amount  due  to  the  testator's  estate.  Cum^ 
ming  ▼.  Fraeer,  vol.  28,  p.  614. 

12.  An  executor,  under  a  bond  fide  belief, 
that  on  the  true  construction  of  the  will 
they  were  entitled  thereto,  sold  out  stock, 
retained  one*  third,  and  paid  two-thirds 
to  the  co-executors.  It  having  been  de- 
clared in  the  suit  that  the  next  of  kin 
were  entitled  to  this  fund,  and  that  the 
executor  was  bound  to  restore  it.  Held, 
that  he  was  only  liable  to  pay  interest  on 
the  one-third  retained  by  nimself.  Salt- 
marth  v.  Barrett.  (No.  2.)  vol.  81,  p.  849 

18.  An  executor  being  surety  for  his  testator, 
paid  the  debt  alter  the  testator's  death. 
Held,  that  he  had  a  right  to  retain  his 
debt  in  preference  to  the  other  creditors 
of  equal  degree.    Boyd  v.  Brooke, 

vol.  84,  p.  7 

EXECUTOR   (BENEFICIAL  IN- 
TEREST). 

iSee  Executor  (Legacy  to).] 

1.  A  testator  appointed  A,  and  B,  his  exe- 
cutors, and  he  gave  them  all  his  personal 
estate,  "  that  is  to  say,  for  you  to  pay  all 
as  follows."  He  then  save  several  lega- 
cies, and  afterwards  said,  "  I  wish  all  this 
to  be  paid  in  six  months  after  my  death." 
Held,  under  the  1  Will.  4,  c.  40,  that  the 
executors  did  not  take  the  unexhausted 
residue  beneficially,  but  in  trust  for  the 
next  of  kin.    Love  v.  Gate.   vol.  8,  p.  472 

2.  Parol  evidence  is  now,  since  1  fFilL  4, 
c.  40,  inadmissible  to  shew  that  the  tes- 
tator intended  his  executors  to  take  the 
residue  beneficially.    Ibid. 

8.  Where  a  bequest  is  made  by  A.  to  the 
executors  of  JS.,  such  executors  hold  it  in 
trust,  and  to  be  administered  as  part  of 
B.'n  assets.  The  persons  who  take  it 
beneficially  take  as  eeetuie  que  trutt,  and 
and  not  as  pertonm  deeignatie,  and  it  may 
belong  either  to  the  creditors,  or  the  pe- 
cuniary or  residuary  i^tee  or  next  of 
kin  of  B.,  according  to  thedrcumstances. 
Long  V.  WaMuM,  voL  17,  p.  471 


4.  Under  the  old  law,  prior  to  the  lITifi.  4, 
c  40,  the  gift  of  a  legacy  to  the  wife  of 
the  executor  does  not  prevent  his  tahdog 
the  undisposed  of  readue  beneficiallj. 
Pruer  v.  BonqmeL  voL  21,  p.  8S 

5.  A  tesUtrix  gave  "  to  her  executois,  A, 
and  B.,"  her  residnary  esUte.  By  a 
codicil  she  appointed  C.  executor,  **  as  if 
he  had  been  named  executor  and  trustee 
in  the  wUl."  Held,  that  C.  took  no  share 
in  the  residue.    HilUrsdem  v.  Grene. 

vol.  21,  p.  518 

6.  A  testator,  by  his  will,  said:—'*  I  make 
H.  C.  J.  my  whole  and  sole  executor  of 
all  the  various  properties  I  may  be  in 
poesesaon  of  at  my  death :  if.  d  not  to 
be  forgotten,  if  she  holds  the  same  posi- 
tion at  my  decease."  Held,  that  under 
the  1  Will.  4,  c  40,  the  executor  was  a 
trustee  of  the  residue  for  the  next  of  kin. 
JnUr  V.  Juier.  voL  29,  p.  84 

7.  A  testator  gave  legacies  of  nineteen 
guineas  to  each  of  his  executors,  and  he 
bequeathed  his  residue  to  them  "  abso- 
lutely," charged  with  certain  legacies. 
He  also  authorized  them  to  deduct  their 
costs,  charges  and  expenses  out  of  any 
part  of  his  estate.  Held,  that  the  execu- 
tors were  trustees  of  the  residue  for  the 
next  of  kin.    SaUnutteh  v.  Barrett. 

voL  29,  p.  474 


EXECUTOR  (EXPENSES). 
[See  Trustee  frofitinq  bt  Trust.] 

1.  An  executor,  upon  transferring  stock  to 
a  legatee,  paid  one-sixteenth  per  cent,  to 
a  stock  broker  for  identifying  him  at  the 
bank.  He  was  allowed  the  payment  in 
passing  his  accounts.    Jonee  v.  Powell. 

vol.  6,  p.  488 

2.  A  planter  in  India  obtained  advances 
from  his  agents,  who,  by  custom,  were 
entitled  to  a  commission  ou  their  ad- 
vances, and  on  the  produce  of  the  sales 
of  the  crop.  The  planter  died,  and  his 
executors  sold  the  factory,  and  got  in  the 
crop,  and  remitted  them  to  the  agents, 
who  sold  the  latter,  and  accounted  to  the 
executors  for  the  balance,  after  deduct- 
ing the  amount  due  to  them.  Held,  dist 
the  executors  were  entitled  to  five  per 
cent.  {Indian  conunission)  on  the  gross 
proceeds  of  the  factory  and  crop.  Mat' 
theuft  V.  Bagshaw.  vol.  14,  p.  128 

8.  A  testator  declared  trusto  relating  to  his 
real  and  personal  estate,  and  gave  his 
personal  estate  to  trustees,  in  trust  to  set 
apart  and  invest  a  sufficient  fund  to  pay 
his  debts,  legacies,  funeral  expenses,  ex- 
penses of  proving  his  will  "  and  the  exe- 

.  eution  qf  the  trutte  theretf,**  Held,  that 
the  "expenses  in  the  execution  of  the 
truste  of  the  will"  were  limited  to  those 
properly  payable  by  the  exeentors,  in 
their  ehanctar  of  esBcaton  alone,  and 
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dieiefore  that  the  ocwts  of  ezccutinff  die 
tnots  of  the  yariotu  real  estates  fell  on 
the  eestuU  fue  trutU,  Lord  Brougham  ▼. 
Ltrd  WiUiam  PomUtt,         voL  19,  p.  119 

4.  An  eiecator  will  not  be  allowed  the 
chttves  of  his  solicitor  for  doing  things 
wMch  the  executor  ought  strictly  to  have 
done  hhrnelfi  Barhm  ▼•  Darhy*  (No.  1.) 

vol.  28,  p.  825 

5.  A  testator  died  in  Augutt,  1861,  and  his 
execators  remitted  to  their  solicitor  80/. 
to  obtain  probate  and  25/.  to  pav  legacy 
daty.  The  solicitor  became  bankrupt  in 
Uvomber,  1861»  and  the  money  was  lost 
The  Court  allowed  the  executors  the  80/., 
but  not  the  25/..  the  latter  advance  being 
premature,  the  legacies  not  having  yet 
(1863)  been  paid.     CoitU  v.  Wwrland. 

▼ol.  82,  p.  660 


EXECUTOR  (INDEMNITY), 

[Set  Payment  (of  Dxbts  and  Le- 
gacies).] 

1.  Executors,  whose  testator  died  in  1827, 
sdverdsed  for  persons  having  claims  or 
demands  on  the  estate  of  their  testator, 
and  having  provided  for  all  that  ap- 
peared, they,  in  1829,  distributed  the 
estate  amongst  the  legatees  and  took  from 
tbem  an  indemnity.  A  demand  previ- 
ously unknown  bodi  to  the  claimant  and 
the  executors  was  made  affainst  the  es- 
tate in  1836,  and  a  bill  filed  to  enforce  it. 
Held,  that  if  the  daim  were  valid,  the 
executors  were  still  personally  liable  to 
the  Plaintiff,    mil  v.  Gimme. 

vol.  1,  p.  540 

2.  A  teitator  held  long  leaseholds,  some  as 
original  lessee  and  others  as  assignee. 
They  were  sold  in  the  suit,  field,  that 
the  executors  were  entitled  to  be  indem- 
nified against  the  eventual  breaches  of 
the  covenants,  either  by  a  retainer  in 
Court  of  apart  of  the  assets,  or  by  a  se- 
curity of  the  legatees  to  refund.  Dobttm 
T.  Carjftnter,  vol.  12,. p.  870 

3.  A  refinance  was  in  such  case  made  to  the 
Matter  to  ascertain  what  liabilities  the 
estate  might  be  subject  to,  in  respect  of 
the  covenants)  and  what  amoont  ought  to 
be  set  apart,  with  liberty  to  the  legatees 
to  propose  a  proper  security.    Ihid. 

i  An  executor  fairly  stating  the  facts,  and 
Paying  over  the  assets  under  the  direction 
of  the  Court,  in  an  administration  suit, 
is  fully  indemnified  against  all  existing 
or  contmgent  demands  on  the  estate. 
^a/<tr  V.  Barren.  voL  24,  p.  418 

5>  Principles  on  which  the  Court  acts  in 
giving  an  indemnity  to  executors  against 
the  outstanding  leasehold  covenants  of 
their  testators.    Ibid. 

6.  Executors  held,  under  the  circumstances, 
entitled  to  no  further  indemnity  against 
the  leasehold  covenants  of  the  teatator 


than  the  recognisance  of  the  parties  be- 
neficially entitled  to  his  eatate.  Waller 
V.  Barrett,  vol.  24,  p.  418 

7.  A  fund  set  apart  in  1857  to  answer  lia- 
bilities of  an  intestate's  eatate  in  respect 
of  leasehold  covenants  was  distributcNi  in 
1865  amongst  the  next  of  kin,  it  appear- 
ing that  all  the  leases  had  either  been 
sold  or  surrendered,  and  the  atatute  22  & 
28  Vict,  c.  S6t  s.  27,  having  passed  in  the 
meantime.    Heilly  v.  Reilly. 

vol.  34,  p.  406 

8.  When,* after  a  decree  directing  a  legal 
personal  representative  to  admit  assets 
or  account,  ne  pays  debts,  he  will  be  al- 
lowed them,  though  the  estate  should 
prove  deficient.  But  when  such  a  pay- 
ment is  made  after  a  decree  for  the  admi- 
nistration of  the  estate  the  rule  is  other- 
wise.    Qeorge  v.  George,     vol.  Z5,  p.  850 

EXECUTOR  (LEGACY  TO). 

[See  Executor  (Beneficial  Interest).] 

1.  A  testator  appointed  A.  B,  and  C,  D. 
trustees  and  executors  of  his  will.  By  a 
codicil,  he  bequeathed  to  each  of  the 
trustees  named  in  his  will  the  sum  of 
5,000/.,  on  condition  that  he  accepted  the 
trusts  thereof.  By  a  subsequent  codicil, 
he  revoked  all  that  part  of  his  will  which 
related  to  C.  D.,  ana  requested  £•  F.  **  to 
undertake  and  fulfil  the  same  purposes 
and  intentions,  and  on  the  same  condi- 
tions^ for  the  efiecting  of  which  he  had 
appomted  the  aaid  C.  D..  By  a  subse- 
quent codicil  he  revoked  the  appointment 
of  A.  B,  and  C.  D.  as  trustees  and  exe- 
cutors, and  all  legacies  to  them,  and  he 
nominated  B,  F,  executor  and  trustee 
thereof.  Held,  that  E.  F.  was  entitled  to 
the  legacy  of  5,000A    Radbum  v.  Jervi*. 

vol.  8,  p.  450 

2.  A  testator  appointed  A,  and  B.  execu- 
tors, and  after  giving  certain  legacies  he 
gave  A.  500/.  and  B.  500/.  The  execu- 
tors renounced.  Held,  that  they  were  not 
entitled  to  their  legacies.  Cahert  v.  Leh- 
hon.  vol.  4,  p.  222 

8.  An  aged  executor,  who  was  incapable  by 
bodily  and  mental  infirmity  of  proving 
the  will.  Held,  not  entitled  to  a  legacy 
given  by  the  testator's  will  to  him  as  exe- 
cutor.    Hantwry  v.  Spoowr, 

vol.  5,  p.  630 

4.  A  bequest  of  an  annuity  to  an  executor 
for  his  trouble  in  the  conduct  and  ma- 
nagement of  the  testator's  afiairs,  has  no 
priority  over  other  legacies,  in  case  of  a 
deficiency,  and  it  must  abate.  Duncan  v. 
Wattt.  vol.  16,  p.  204 

5.  One  of  two  executors,  to  whom  a  legacy 
was  bequeathed,  renounced  in  1853,  but 
afterwards,  in  1859,  he  retracted  and 
proved  the  will.  An  administration  suit 
was  subsequently  instituted  against  him 
as  executor,  and  it  appearing  that  the 
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estate  had  not  been  administered  when 
the  executor  proved,  he  was  held  entitled 
to  his  legacy,  but  with  interest  only  from 
the  time  of  proving.   Angtrmmm  ▼.  Ford, 

vol.  29,  p.  849 
6.  Bequest  to  an  executor  for  his  trouble. 
Held,  not  payable,  he  haTing  been  pre- 
vented by  severe  illness  from  proving  the 
will  and  from  ever  acting.  Bg  Hawkim*t 
TnuU  vol.  S3,  p.  570 


EXECUTORY  TRUST. 

1.  Trusts  in  a  will  held  not  executory  so  as 
to  alter  the  construction  as  arising  on  an 
executed  trust    Franks  v.  Prie: 

vol.  3,  p.  182 

2.  By  marriage  articles,  a  husband  cove- 
nanted, in  consideration  of  his  wife's 
portion,  to  settle  an  estate  to  his  own 
use,  and  after  his  decease  to  the  use  qf 
his  heirs  on  the  body  of  his  intended  wtfe, 
and  for  want  of  such  issue  to  his  own 
right  heirs  for  ever.  The  articles  did  not 
express  any  further  intention  of  providing 
for  the  children  of  the  marriage,  and 
made  a  provision  for  tfie  intended  wife 
ta  lieu  tf^dower.  •  No  settlement  was  ex- 
ecuted ;  and  the  husband  mortgaged  the 
estate,  and  at  the  same  time  delivered 
the  articles  to  the  mortgagee.  Held,  on 
his  death,  that  under  the  articles,  he  was 
entitled  to  a  life  estate  only,  and  that  the 
mortgagee  took  with  notice,  and  could 
not  therefore  hold  as  against  the  issue  of 
the  marriage*    Dames  v.  Davies. 

voL  4,  p.  64 
8.  A  testator,  by  his  will,  gave  real  and 
personal  property  to  his  daughter  A. 
absolutely ;  but  by  a  codicO  made  subse- 
quent to  her  marriage,  he  directed  that 
"  it  should  be  settled  ta  the  exclusion  of 
her  present  or  any  future  husband,  that 
the  same  might  belong  to  her  during  her 
life,  and  be  secured  for  the  benefit  of  her 
children  equally  after  her  death,  so  that 
the  issue  of  any  such  child  djing  in  her 
lifetime  might  take  his  or  her  parent's 
share  {"  and,  in  default  of  such  children 
or  other  issue,  over.  Held,  that  the 
property  must  be  settled  in  trust  for  J, 
for  life,  to  her  separate  use,  without 
power  of  anticipation  i  and,  after  her  de- 
cease, upon  trust  for  such  of  her  children 
as  should  survive  her,  and  for  tin  issue 
living  at  her  death  of  such  of  her  children 
as  should  not  survive  her,  equally,  as 
tenants  in  common,  the  issue  to  take  per 
stirpes,  but  inter  se  equally  as  tenants  in 
common.     Turner  v.  Sargent. 

vol.  17,  p.  615 
4.  That  there  should  be  limitations  in  the 
nature  of  croia-remainders  in  favour  of 
such  of  the  children  and  issue  as  should 
survive  A.  in  respect  of  the  share  of  any 
child  dying  in  her  lifetime  without  Icbt- 


ing  issue;  and  io  rs^Met  of  the  iImr  of 
any  issue  of  any  child  atmilariy  dying. 
Ttamer  t«  Sargent,  vol.  17»  p.  515 

5.  That  the  realty  should  be  settled  as 
realty;  and  as  the  testator,  bv  simply 
directing  a  settlement,  must  have  in- 
tended, with  powers  of  leasing  and  ssle 
and  exchange,  and  with  a  receipt  dause ; 
and  that  die  settlement  should  contain 
provisions  for  maintenance,  education 
and  advancement,  and  power  to  appoint 
new  trustees.    IM, 

6.  To  save  expense,  the  Court  declared  die 
construction  of  executory  marriage  ar- 
ticles, instead  of  directing  a  setdement 
to  be  executed  in  conformity  therewith. 
Bifam  V.  Bymu  vol.  19,  p.  58 

7.  By  the  2nd  clause  of  marriage  articles, 
it  was  afpreed,  that  a  sum  should  be 
setded  on  the'  wife  (not  stating  how), 
and  the  husband  renounced  his  marital 
right  over  it  during  the  eoverture.  The 
4di  clause  provided,  that  in  case  of  her 
death  leaving  issue,  it  should  belong  to 
the  husband  and  children  successively; 
the  5th  gave  her  a  power  of  appointment, 
if  she  died  without  issue ;  and  the  6di 
provided,  that  the  income  should  **  ta  a// 
eases"  belong  to  the  husband  during  his 
life.  There  was  no  express  life  estate 
given  to  the  wife.  Held,  fhrst,  diat  the 
6th  clause  being  reptkgnant  with  the  2nd 
clause,  the  husband's  life  interest  was 
postponed  until  the  death  of  his  wife; 
and,  secondly,  that  the  wife,  by  implica- 
tion, took  an  immediate  life  estate  to  her 
separate  use.    Ihid, 

7a,  A  &ther  directed  a  fund,  given  to  his 
daughter,  to  be  setded  '*upon  her  and 
her  issue,"  so  that  *'  the  same  might  not 
be  liable  or  subject  to  the  debts,  control 
or  engagements  of  any  husband"  whom 
she  might  happen  to  marry  during  her 
lifetime*  Held,  that  die  settlement 
ought  to  give  the  daughter  a  power  of 
appointment  by  will  in  defiiolt  of  issue. 
J&anley  ▼.  Jaekman,  vol.  28,  p.  450 

8.  Form  of  setdement  in  such  a  esse. 
/NdL 

9.  A  teatator  empowered  his  trustees  to 
purchase  freeholds  *'to  the  amount  of 
1,5001.  of  his  personal  estate,  for  the  use 
of  A,  during  lite,  and  then  divided  among 
his  issue,  if  any."  Held,  that  this  was 
executory,  and  that  A,  took  for  life,  with 
remainder  to  his  children  aa  tenants  in 
common  in  tail,  with  cross-remainders 
between  them  in  tail  with  an  ultimate 
reversion  in  fee  to  A,  Hadwen  v. 
Hadwen,  vol.  23,  p.  551 

10.  A  testator  devised  to  trustees,  to  the  use 
of  eight  persons  successively  fbr  life,  and 
afterwards  in  trust  to  convey  to  all  the 
sons  and  daughters  of  the  eight  who 
should  be  then  living,  and  die  heirs  oY 
their  bodies  "  respectiTely,  in  a  due 
course  of  entail ;"  and  he  empoweied  his 
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sister  to  cut  down  the  estates  of  children 
"thereafter  horn"  of  the  eight  to  life 
estates.  The  Plaintiff  was  a  child  of  one 
of  the  eight  bom  at  the  date  of  the  will. 
Held,  that  though  the  trust  was  execu- 
Xorjf  she  was  tenant  in  tail,  and  not 
tenant  for  life.    Randatt  ▼.  DtmUl, 

vol.  2%  p.  198 
11.  A  testator  devised  his  estate  to  his  ne- 
phews  for  life,  with  remainder'  to  their 
first  and  other  sons  in  tail,  successively, 
and  he  required  the  eldest  nephew,  on 
becoming  seised  of  another  estate  (£la- 
eo/fwMr«),  to  convey  it  unto  ''  the  next  in 
sge  of  his  said  nephews  and  his  heirs 
male,  under  the  like  limitations  and  re- 
strictions as  were  contained  in  the  will  as 
to  the  testator's  own  estate."  After  the 
testator's  death,  his  eldest  nephew  being 
seised  of  the  Lincolnshire  estate,  hot  (as 
was  held)  under  no  liability  to  settle  it, 
conveyed  it  to  trustees,  upon  the  uses 
upon  which  it  "  should  be  conveyed,  in 
compliance  with  and  in  conformity  to 
the  proviso"  contained  in  the  testator's 
will,  **  and  the  terms,  spirit,  true  intent 
and  meaning  of  the  same."  Held,  that 
tile  deed  must  be  construed  as  if  a  settle- 
ment had  been  executed  under  the  Court, 
and  that  under  the  deed,  the  second 
nephew  took  an  estate  for  life  only. 
WiOmnUjf  V.  Gerard.         vol.  29,  p.  821 


EXHIBITS. 

[&«  Affidavits.] 

A  party  proved  exhibits  by  two  wit- 
nesses. Held,  that  he  was  not  on  that 
account  to  be  charged  with  the  costs; 
for  in  equity  such  a  proceeding  may  be 
neeeasary.    BurekeU  v.  GUet. 

vol.  11,  p.  84 


EXONERATION. 

[&e  MORTGAQB  (ExONERATIGXr),  ObDER 

OF  Assets.] 

1.  The  testator  mortgaged  two  estates  by 
demise:  he  specificaUy  devised  one  of 
them  (the  Biunsden),  while  the  other 
(the  Mmrttan)  descended  on  his  heir; 
snd  he  devised  all  his  estates  (except  the 
Bhmtien  and  Martton),  and  bequeathed 
his  personal  estate  to  his  heir,  subject  to 
the  psyment  of  his  debts.    The  heir 
afterwards  covenanted  to  exonerate  the 
Bhauden  estate  from  the  mortgage,  and 
he  subsequently  joined  in  a  deed,  where- 
by, with  the  concurrence  of  the  mort- 
gagee, who  was  satisfied  that  the  Martton 
estate  was  a  sufficient  security,  the  term, 
8B  to  die  MarsUm  estate  alone,  was  trans- 
ferred to  trustees  to  secure  the  mortgage 


money.  The  heir  by  his  will  devised  the 
Martton  estate  specifically,  upon  certain 
trusts,  and  he  g^ve  all  his  other  real 
and  personal  estate  to  his  eldest  son^ 
"subject  to  the  payment  of  his  debts  and 
the  fulfilment  of  all  his  contracts  and 
obligations."  Held,  that  the  devisees  of 
the  Martton  estate  took  it  subject  to  the 
mortgage,  and  were  not  entitled  to  have 
it  exonerated  out  of  the  personal  estate 
of  the  second  testator.  Tht  Earl  rf  //- 
ehetter  v.  The  Earl  qf  Camarwm, 

voL  1,  p.  209 

2.  Personalty  exonerated  from  payment  of 
mortgage  debt,  by  a  devise  oi  the  mort- 
gaged  estate  to  A,^  *'  he  paying  the  mort- 
gage thereon."     Loekhart  v.  Hardy. 

voL  9,  p.  879 

8.  A  testator  devised  all  his  real  property 
to  trustees,  upon  trust,  in  the  first  place, 
subject  to  the  pavment  of  his  funeral 
exnenses,  of  any  debts,  and  of  the  an- 
nuities and  pecuniary  legacies  therein- 
after bequeathed,  for  his  son  for  life,  8ec. 
&c.  And,  after  giving  certain  annuities 
and  legacies,  and  after  giving  his  furni- 
ture, wmes,  and  stores  to  his  wife  for  life, 
and  an  annuity  of  4402.,  out  of  his  real 
and  personal  estate,  he  bequeathed  to  his 
son  '*  all  his  personal  property,  after  his 
mother's  decease,  except  some  plate." 
Held,  that  the  personal  estate  was  not 
exonerated  from  the  payment  of  the 
debts,  fiec.    Outeley  v.  Anttruther, 

vol.  10,  p.  458 

4.  A  testator  had  mortgaged  his  estate  S, 
By  his  will,  he  dfrected  his  debts,  other 
than  the  mortgage,  to  be  paid  out  of  a 
specified  part  of  his  personal  estate ;  he 
recited  his  intention  of  forthwith  paying 
ofi*  a  great  part  of  the  mortgage  debt,  and 
he  directed  that  "  the  balance"  of  such 
mortgage  should  be  paid  by  sale  of  timber 
on  tiie  S.  estate.  He  made  no  bequest 
of  his  general  personal  estate.  Held, 
that  the  mortgage  was  payable  first  out 
of  the  general  personal  estate ;  secondly, 
out  of  the  descended  real  estate;  and, 
thirdly,  out  of  the  timber  money.  Lomax 
V.  Lonuut,  vol.  12,  p.  286 

5.  A  testator  gave  several  life  annuities, 
one  of  which  was  (expressed  in  the  alter- 
native), either  10/.  a  year,  or  SL  and  a 
tenement  (part  of  the  N,  estate),  and  he 
charged  them  all  on  the  N.  estate.  Held, 
that  all  the  annuities  were  charged  ex- 
clusively on  that  estate.    Ibid, 

6.  A  testator  charged  his  freehold  here- 
ditaments and  money  in  the  funds  with 
an  annuity  due  from  him  on  bond  to  A., 
and,  subject  to  the  payment  of  the  said 
annuity,  he  devised  and  beoueathed  the 
same  to  B.  He  then  gave  tne  residue  of 
his  real  and  personal  estate,  "subject 
as  to  hia  personal  estate  to  the  payment 
of  his  debts  and  legacies,"  to  C  Held, 
that  the  general  personal  estate  was  not 
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exonerated  from  the  pajrment  of  thie  an- 
nuity.   Quemtell  v.  Turner. 

vol.  13,  D.  240 

7.  Devise  to  A,,  B.  and  C.  of  real  and  per- 
sonal estate,  upon  trust,  to  pay  debts 
and  then  the  legacies  bequeathed  by  any 
codicil,  and  the  residue  to  A,,  B,  and  C, 
her  executors.  By  a  codicil  die  testatrix 
devised  her  FradtweU  estate  to  her  sister 
for  life,  and,  after  her  deaUi,  to  be  sold 
for  the  payment  of  legacies;  and  she 
then  bequeathed  legacies  to  a  consider- 
able amount.  Held,  that  the  persona] 
estate  was  not  exonerated,  so  as  to  make 
the  Fradtwell  estate  primarily  applicable 
to  the  payment  of  the  legacies.  Whwldon 
V.  Spode.  vol.  15,  p.  637 

8.  A  testator,  by  a  testamentary  paper  not 
admitted  to  probate,  but  held  enectual  as 
regarded  his  real  estate,  directed  his 
trustees,  to  whom  he  had  devised  his 
real  estate,  in  the  first  place,  out  of  the 
rents  and  profits  of  his  said  estate,  to  pay 
all  his  just  debts,  funeral  and  testamentary 
expenses,  and  all  costs,  &c.  Held,  that 
this  not  only  charged  the  real,  but  exo- 
nerated the  personal  estate.  Plenty  v. 
Wett.  vol.  16,  p.  178 

9.  The  testator  bequeathed,  certain  pecu- 
niary legacies,  and  gave  h^B  leasehold 
estates  to  his  executors  to  sell  and  apply 
the  proceeds  in  part  payment  of  the 
legacies.  Held,  that  the  leaseholds  were 
to  be  applied,  as  far  as  they  would  extend, 
in  payment  of  the  legacies,  and  that  the 
deficiency  was  to  be  paid  out  of  the 
personal  estate.    Bunting  v.  MarriotL 

vol.  19,  p.  168 

10.  A  testator  gave  his  real  and  personal 
estate  to  trustees,  and  directed  them  to 
pay  the  income  to  his  wife  for  life,  and 
after  her  death,  to  sell  bb  real  estate, 
"and  out  of  the  money  to  arise  there- 
from, in  the  first  place,"  to  pay  to  ^.,  B, 
and  C.  the  following  sums  (specifying 
them),  and  upon  trust  to  invest  "the 
remainder  of  the  money  to  arise  from 
such  sale,"  and  stand  possessed  thereof 
and  of  his  personal  estate,  in  trust  to  pay 
certain  annuities,  and  he  gave  the  residue 
to  the  Plaintiff*.  Held,  by  the  Master  of 
the  Rolls,  that  the  beouests  to  ^.,  JB.and 
C.  were  payable  solely  out  of  the  real 
estate,  but  the  decree  was  varied  by  Uie 
Lords  Justices.    Fream  v.  Bowling. 

vol.  20,  p.  624 

11.  Two  estates,  A,  and  B.,  were  subject  to 
the  same  mortgage.  The  owner,  on  the 
marriage  of  his  son,  settled  A,  in  strict 
settlement,  and  the  trustees  were  em- 
powered  "  firom  time  to  time,  when  and 
as  occasion  should  require,"  to  sell  any 
part  of  A.,  and  pav  on  the  mortgage,  so 
as  to  exonerate  a.  The  owner  after- 
wards  mortgaged  B.  to  the  Plaintiff*,  but 
without  any  express  mention  of  the  ex- 
oneration clause.    The  Plaintiff*  having 


filed  a  bill  to  enfivee  the  exoneration 
clause,  without  making  the  trustees  of 
the  settlement  parties,  it  was  dismissed, 
with  costs.    Booike  v.  Lord  KentingUm. 

voL  21,  p.  470 

12.  The  time  for  exercising  the  trust  for 
sale  would  seem  to  be,  when  the  B, 
estate  would  be  made  liable  to  pay  the 
charge  on  the  A.  estate.    lUd. 

13.  A  testator  devised  an  estate  (X)  to 
trustees,  upon  trust  to  raise  (in  aid  of  bis 
personal  estate)  sufficient  to  satisfy  hia 
debts  and  the  mortgages  on  his  estate 
(r.),  which  he  devised  to  his  daughters; 
and  he  declared  that  the  incumbrances 
on  F.  should  be  payable  out  of  X  "in 
exoneration  of"  Y.  On  the  testator's 
death,  the  real  estate  (Z.)  descended 
to  his  heir  at  law.  Held,  that  as  be- 
tween X.  and  Z.,  the  former  was  pri- 
marily liable  to  pay  the  mortgage  and 
other  debts.    PhUUpe  v.  Parry. 

9  voL  22,  p.  279 

14.  A  testator  hequeathed  his  personal 
estate  to  his  wife,  "  discharged  m>m  the 
payment  of  his  debts."  He  then  devised 
his  real  estate  in  Herefordshire  in  trust 
to  sell  and  pay  **  all  hu  just  debts,  funeral 
and  testamentary  expenses"  in  exonera- 
tion of  his  personal  estate,  and  he  devised 
his  real  estates  in  Nor/dk,  without  any 
expressed  trust,  for  payment  of  his  debts. 
The  produce  of  the  Herrfordeldre  estates 
being  insufficient  to  pay  the  debts.  Held, 
that  the  Norfolk  estates  were  next  liable 
to  pay  them  in  exoneration  of  the  per- 
sonal estate.     Young  v.  Young. 

vol  26,  p.  £22 

15.  A  testator  bequeathed  certain  perBonsl 
property  to  his  wife  specificaslly,  and  he 
devised  his  real  and  personal  property  to 
trustees  for  sale,  and  out  of  the  produce^ 
in  the  first  place,  to  pay  his  debts,  funeral 
expenses  and  legacies ;  and,  in  the  next 
place,  to  invest  the  surplus  t  and,  subject 
to  the  trusts  aforesaid,  to  pay  the  income 
to  his  wife  for  life,  with  remainder  over. 
By  a  codicil,  he  gave  all  his  personal 
estate  to  his  wife.  Held,  that  the  widow 
was  entitled  to  the  personal  estate  ex- 
onerated from  the  debts  and  legacies, 
and  that  they  were  primarily  charged 
on  the  real  estate.    Lance  v.  Agliouby, 

vol.  27,  p.  65 

16.  Personal  estate  held  exonerated  from 
the  payment  of  the  legacies  and  annuities 
bequeathed  by  a  will.    Ion  v.  Athlon. 

vol.  28,  p.  879 

17.  A  testator  **  bequeathed"  legacies,  and 
"devised  and  bequeathed  annuities  or 
rent-charges,"  and  he  charged  them  on 
a  real  estate,  and,  subject  thereto^  he 
devised  that  real  estate  to  A.  He  dealt 
similarly  with  another  real  estate.  And 
he  bequeathed  his  personal  estate  in 
trust  to  pay  his  debts  and  certain  spe- 
cified expenses,  and  to  pay  die  rest  to  a 
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eharitj.  Held,  that  the  aDnuitiet  and 
legacies  were  charged  on  the  real  ettate, 
and  (hat  the  personal  estate  was  exone- 
rated.    Ion  ▼.  Ashipn,         toI.  28,  p.  879 

18.  Specific  bequest  of  personalty  to  trus- 
tees for  certain  persons,  •*  subject  to  the 
provisions  hereinafter  made"  Then 
followed  a  proviso,  that  these  trust  funds 
"should  be  liable  to  and  applicable/' 
by  the  trustees,  to  the  payment  of  the 
debts,  fire.  There  was  a  residuary  be- 
quest  to  other  persona.  Held,  that  the 
specific  legacy  was  primarily  liable  to 
the  payment  of  the  debts,  &c.  Webb  ▼. 
DeBemtwoinn,  vol.  81,  p.  673 

19.  A  testator  directed,  that  after  payment 
of  his  debto,  all  his  money  should  be 
divided  between  his  three  children.  All 
his  other  personal  property  he  devbed  to 
his  eldest  son.  Held,  that  the  debu 
were  primarily  payable  out  of  the  money 
rpecifically  bequeathed.  Fernon  v.  Earl 
Maimn.    (No.  2.)  vol.  31.  p.  628 

20.  Personal  esute  held  exonerated  from  the 
payment  of  "funeral  and  testamentary 
expenses  and  debts."  Gilbertton  v. 
GilberUon.  vol.  84,  p.  864 

21.  A  testator  bequeathed  his  leasehold  and 
personal  property  (except  plate)  to  his 
wife  absolntely,  and  he  devised  his  real 
estate  in  trust  to  sell,  and  out  of  the 
produce  to  pay  "  his  funeral  and  testa- 
menury  expenses  and  debts,"  and  to 
in?wt  •*  the  reaidue  "  and  pay  the  income 
to  bis  wife  for  life,  with  remainders  over. 
Held,  that  the  "  funeral  and  tesUmentary 
expenses  and  debU'*  ^ere  primarily 
payable  out  of  the  produce  of  the  real 
estate.    Ibid. 


EXPECTANCY. 

K«sl  "nd  personal  property  were  given  to 
the  eldest  son  of  A.  who  should  be  living 
«  his  decease  and  attain  twenty-one. 
The  income,  after  twenty.one  years*  ac- 
cumulation, was  given  **to  the  person 
lor  the  time  being  entitled  in  immediate 
wpecuncy"  to  the  property.  At  the 
«nd  of  twenty.one  years  A,  was  living  and 
ntd  children,  who  were  all  minors.  Held, 
that  the  eldest  minor  was  entitled  to  the 
Jocome  until  A.*b  death.  Westcar  v. 
^^•r.  Yol.  21,  p.  328 


EXTRINSIC  EVIDENCE. 
[Ste  Parol  Evidence.] 

FAMILY. 


[Se$  Crildrem.1 

VOL.  XXXVI— 1. 


FARMING  STOCK. 
[Set  Description  or  Gift.] 

FATHER  AND  CHILD. 

iSee  Purchase  bt  Father  in  Name  of 
Son,  Undue  Influence.] 

FEES. 
[See  Costs,  Debt.] 

1.  Commissioners  for  the  examination  of 
witnesses,  restrained  from  prosecuting  an 
action  at  law  for  the  recovery  of  their 
fees,  and  a  reference  made  to  the  Master 
to  ascertain  what  was  due  to  them. 
Ambrose  v.  Dunmow  Ununu     vol.  8.  p.  48 

2.  The  regulation  of  the  6th  November, 
1840  (Ordinee  Can.  167),  is  not  a  general 
order  of  the  Court,  giving  the  clerks  a 
legal  demand  for  the  fees  therein  men- 
tioned, but  a  mere  intimation  of  opinion 
of  the  equity  judges,  that  they  may  be 
properly  allowed  in  taxation.    Ex  parte 

,  ^^"^'J-    .  .  ^  ,    ,  ^oL  9,  p.  107 

8.  A  physician  ^ttended  the  testator  for 
many  years  without  having  obtained  any 
remuneration.  He  stated  "that  the 
testator  had  promised  to  pay  him  for  his 
services,  or  leave  him  an  equivalent" 
He  did  neither.  Held,  that  the  physician 
had  no  claim  against  the  estate,  and  a 
payment  made  to  him  by  the  executor 
was  disallowed.    Shallcrote  v.  Wright. 

voLl2,p.  868 
4.  Commissioners  for  the  examination  of 
witnesses  have  a  lien  on  the  depositions 
for  their  fees,  and  will  not  be  compelled 
to  return  them,  until  they  have  received 
payment.    Peters  v.  Beer, 

vol.  14,  p.  101 
6.  Attendance  by  a  medical  man  on  the 
deceased,  held,  under  the  circumstances, 
to  have  been  gratuitous,  and  his  demand, 
as  a  debt  against  the  assets,  was  rejected. 
Packman  v.  FivioH.  vol.  24,  p.  290 


FELLOWSHIP. 

1.  An  assignment  of  the  emoluments  of  a 
fellow  of  a  College  in  the  University  is 
valid  in  equity,  and  effect  will  be  given 
to  a  security  thereon  out  of  the  dividends 
apportioned  to  such  a  fellow  from  time  to 
time  in  respect  of  his  fellowship.  Feistel 
▼.  King's  College,  Cambridge. 

vol.  10,  p.  491 

2.  Motion  by  incumbrancer  on  a  fellowship 
for  a  receiver  and  injunction,  refused  by 
the  V..C.  E.  Berkeljf  v.  King's  College, 
Cambridge.  vol.  10,  p.  602 

N 
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FELONY. 

[See  Escheat.] 

The  civil  remedies  for  tuing  the  felon  which 
belong  to  the  person  whose  property  has 
been  feloniously  taken  are  suspended, 
after  the  discoTcry  of  the  commission  of 
the  offence,  until  the  conviction  of  the 
felon,  in  order  that  the  dignity  of  the  law 
may  be  Ttndicated  by  the  prosecution 
and  conviction  of  the  felon.  But  it  is 
indifferent  by  whom  the  felon  is  prose- 
cuted.    Chotlne  ▼.  BajflU. 

voL  SI,  p.  ZSl 


FILING  BILL.  &c 

[See  Ierkoclautt,  Rccoed  amd'Weit 

Clceks.] 

1.  An  answer,  part  of  which  is  indorsed  on 
the  outside  skin  of  parchment,  not  filed 
by  the  Record  and  Writ  Clerks.  Practice 
in  such  a  case.    McKeeme  ▼.  Seaber, 

vol.  18,  p.  411 

2.  The  Plaintiff  relieved  from  the  necessity 
of  filing  a  printed  bill ;  in  an  injunction 
case,  where  the  mattera  of  the  suit  bad 
been  arranged  under  an  order  made  prior 
to  the  expiration  of  fourteen  days  from 
filing  the  written  bilL  Omrlamd  v.  Kurdam, 

vol.  SS,  p.  448 


FIERI  FACIAS. 
[See  Elegit.] 

1.  A  party  to  whom  monev  or  costs  are 
ordered  to  be  paid  ihay  still  issue  a /./a. 
or  elegU,    StreeUm  v.  Wkitweore. 

vol.  5,  p.  228 

2.  Mode  of  enforcing  the  sheriff^s  return  to 
a  writ  of  jL/o.  issuing  out  of  Chancery. 
Eearn  v.  DavUt,  vol.  7>  p.  81 


FINE. 

[See  CoPTUOLD,  Maeeibd  Woman's 

Convetance.] 

1 .  Observations  as  to  the  legsl  and  equitable 
right  of  parties  to  bar  known  existing 
adverse  claims  by  fine  and  non-claim. 
Lmglejf  V.  Fieker,  vol.  9,  p.  90 

2.  If,  in  levying  a  fine,  a  direct  fraud  is 
practised,  this  Court  has  undoubted 
Jurisdiction  to  give  relief;  but  the  mere 
fact  tliat  a  party  levying  a  fine  has  good 
reason  to  believe,  that  if  he  did  not  do 
so,  an  adverse  claim  might  or  would  be 
established  against  him,  has  never  been 
considered  as  sufficient  evidence  of  a 
gross  fraud,  to  ioduoe  this  Court  to  grant 
relief.    Ibid. 

8.  An  eitato  was  lettlsd  on  husband  and 
wife  for  life,  with  a  limitation  to  their 


issue,  and,  in  default,  a  power  of  appoint, 
ment  was  given  to  the  wife.    There  wu 
one  child  only  of  the  msrriage,  who  died 
an  infimC    The  wife  survived  her  hus- 
band, and  appointed  the  estate  to  G,  D.  F., 
who  was  the  releasee,  to  uses,  and  hsd 
possession  of  the  settlement.    G.  D.  F., 
shortly  after  the  wife's  death,  made  a 
feofiment,  and  levied  a  fine  with  procia. 
mations.    Afler  the  expiration  of  the  five 
years,  the  heir  of  the  child  claimed  the 
estate,  insisting  that,  under  the  terma  of 
the  settlement,  the  child  took  the  etttte 
in  fee,  and  that  the  power  of  appointment 
had  never  arisen.     He  filed  a  bill  againn 
G.  D.  F.  to  avoid  the  fine,  allegins  that 
it  had  been  levied  with  full  knowledge  of 
the  Plaintifl^a  rights,  and,  with  a  fraudu- 
lent view  to  bar  them.     Held,  that  the 
act  of  G.  D.  P.  did  not  constitute  a  fraud, 
that  G.  D.  P.  stood  in  no  fiduciary  rela- 
tion towards  the  Plaintiff,  and  the  bill 
was  dismissed  with  costs.    LangUff  t. 
Fisher.  toL  9,  p.  W 


FISHERY. 

Held,  upon  the  construction  of  the  "  Pub- 
lic Health  Act,  1848,"  that  a  Local 
Board  of  Health  were  not  authorised, 
without  consent,  in  making  a  sewer  into 
a  river  where  the  Plaintiffii  were  owoen 
of  a  several  fishery.    Oldaker  v.  Hvsl. 

vol.  19,  p.  485 


FIXTURES. 

[See  Macbinbrt.] 

In  1843,  tenants  in  possession  agreed  to 
take  a  lease  of  a  mill,  with  the  gas-house 
and  apparatua,  as  the  same  were  then 
occupied  by  them,  for  twenty-one  yean 
fh>m  1841.  In  settling  the  lease  in 
Chambers,  they  insisted  on  haring  a 
schedule  of  landlord's  fixtures,  on  the 
ground  of  their  having  placed  tenant's 
fixtures  on  the  premises,  and  tfaey  soogtit 
to  exclude  the  gas-works  set  up  by  them. 
It  did  not  appear  when  they  were  pUced 
and  set  up.  The  Court  refused  to  insert 
the  schedule  or  the  exception.  Sharp  v. 
MiUigom.  vol.  25,  p.  419 


FOLLOWING  ASSETS  AND   TRUST 
MONEYS. 

1 .  As  to  contrscU  merely  personal,  it  is  a 
general  rule,  that  quesUons  relating  to 
the  validity  and  t6  th«  interpretation  of 
a  contract  are  to  be  governed  by  the  law 
of  the  country  where  the  contract  was 
made :  and  if  a  remedy  for  non-perfonn- 
ance  of  a  contract  is  sought  in  another 
country,  the  mode  of  suing  and  the  time 
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within  which  the  action  must  be  brought 
are  to  ht  goTeroed  by  the  law  of  the 
country  io  which  the  action  it  brought. 
Cooper  V.  Tho  Sari  qf  Waldtgrave, 

ToL  2,  p.  282 

2.  A  cMporation  Tolontarily  founded  an 
hoipital  under  the  39  £.Vi«.  c.  5,  and  pro- 
cured real  estates  to  be  conveyed  to  it, 
which,  however,  were  subsequently  ma* 
saged  by  the  founders.  The  founders 
afterwards  sold  the  hospital  property, 
and  conveyed  it  for  valuable  considera- 
tion to  the  purchasers,  giving  them  an 
indemnity :  and  they  applied  the  pur- 
chase-money,  together  with  other  moneys 
of  their  own,  in  the  purchase  of  the  W. 
csute.  Tbe  founders  accounted  to  the 
hospital  yearly  for  more  than  the  rental 
of  the  estate  sold.  Held,  that  the  hos- 
pital was  entitled  to  such  a  proportion  of 
tbe  W,  estate,  as  the  purchase-money  of 
the  ciiarity  estate  contributed  towards 
the  purchaae  of  the  IV.  estate.  Attorney^ 
GtMral  V.  Thg  Corporation  qf  Neweastle. 

vol.  5,  p.  307 

3.  When  trust  funds  are  invested  on  an 
impropo-  security,  the  parties  interested 
have  a  lien  on  the  securities  into  which 
they  are  traced.    Mant  v.  Leith, 

vol.  16,  p.  524. 

4.  The  produce  of  a  specific  legacy  mis- 
applied by  J„  an  administrator,  being 
traced  into  pool  obit  securities  given  by 
B,  to  C,  the  Court  held,  that  the  eeotui 
fitf  trust  was  entitled  to  a  cliarge  on  the 
Kcurities.     Harford  v.  Lloyd. 

vol.  20,  p.  810 
^  A  specific  legacy  of  6,000/.  Consols, 
bequeathed  to  the  Plaintiffs,  was  un- 
necessarily and  improperly  sold  out  by 
the  administrator  (A.),  with  the  aid  of  B., 
and  the  produce  carried  partly  to  the 
banking  account  of  A.f  and  the  remainder 
to  that  of  B.  A  series  of  shuffling  of 
cheques  and  transfer  of  moneys  took  place, 
hut  2,908/.  was  traced  to  B,  About  this 
time  B,  laid  out  monies  in  the  purchase 
of  a  post  obU  security,  and  though  the 
trust  moneys  could  not  be  distinctly  traced 
into  the  securities,  yet  the  Court  held, 
from  the  suspicious  character  of  the 
transactions,  that  such  was  the  just  in- 
ference, so  fiar  as  to  throw  on  the  other 
aide  the  amu  of  di^roving  it,  and  this 
not  having  been  done,  the  Court  held, 
that  tbe  Plaintiffs  had  a  charge  on  the 
securities  for  the  2,9081.  and  interest 
Ibid. 

6-  The  partnership  between  J.  and  B.  was 
diaaolted  and  A.  retired.  A.,  by  deed, 
agreed  to  execute  an  assignment  to  B. 
of  the  partnership  assets  (part  of  which 
cooaisted  of  a  poUcy  of  which  the  part- 
ncrswere  assignees), and  B.  was  to  cove- 
nant to  pay  the  debts  and  indemnify  A. 
sgainst  them.  No  further  deed  waa  exe- 
cuted.   A.  died,  and  B.  afterwards  t^ 


signed  the  policy  to  a  purchaser  who  bad 
notice  of  the  deed.  A.*9  executors  were 
afterwards  compelled  to  pay  partnership 
debts  which  ought  to  have  been  dis- 
charged by  B.  The  policv  being  ad- 
versely  claimed  by  the  purchaser  and  by 
A.* a  executors.  Held,  that  though  A. 
and  his  executors  were  entitled  to  pursue 
any  portion  of  the  partnership  property 
in  the  hands  of  J3.,  and  have  it  applied 
in  payment  of  the  partnership  debts,  yet 
that  they  had  no  such  right  as  against 
the  purchaser  from  B,  though  with  notice, 
for  he  was  not  bound  to  see  to  the  appli- 
cation of  the  purchase-money.  In  re 
LoHgmead's  Trust,  vol.  20,  p.  20 


FORECLOSURE. 

[See  MoKTGAOB  (Foreclpsurb).] 


FOREIGN  LAW. 

[5^0  Jurisdiction  (Forbion  Country), 
Domicile.] 

1.  Question  as  to  rights  of  parties  decided 
on  the  opinion  of  Scotch  advocates. 
Williams  v.  Williams.  vol.  3,  p.  647 

2.  A  simple  allegation  that  a  foreign  iii- 
strument  depending  on  foreign  law  is 
null  and  void,  is  too  vague.  Duke  ^ 
Brunswick  v.  King  qfHamner. 

vol.  6,  p.  1 
8.  English  subjects,  on  their  marriage,  may 
stipulate  that  their  marriage  rights  shall 
be  regulated  by  'the  law  of  a  foreign 
country,  and  this  Court  will  enforce  such 
a  contract.    Este  v.  Smyth. 

vol.  8,  p.  112 

4.  As  to  the  mode  in  which  a  foreign  law 
ought  to  be  proved  in  an  English  court 
of  justice,  and  observations  on  the  diffi- 
culties in  adjudicating  thereon.  Earl 
Nelson  v.  Lord  Bridport,       vol.  8,  p.  527 

5.  It  is  a  rule  of  English  law,  that  no 
knowledge  of  foreigo  law  is  to^  be  im- 
puted to  an  English  judge  sitting  in  a 
court  of  mere  English  jurisdiction. 

The  law  of  a  foreign  country  is  to  be 
proved  as  a  matter  of  fact,  by  the  testi- 
mony of  witnesses;  the  judge  is  not 
supposed  to  know  all  the  authorities 
applicable  to  the  case,  or  whether  any 
oloer  laws  or  authorities,  which  may  be 
cited,  have  been  repealed  or  altered  by 
subsequent  laws  or  authorities,  or  what 
are  the  rules  of  construction  properly 
applicable  to  the  authorities  when  ascer- 
tained. 

As  oases  arise,  in  which  the  rights  of 
parties  litigating  in  English  Courtt  cao- 
noi  be  determined,  without  ascertslningy 
to  some  extent,  what  is  the  foreign  la^ 
applicable  in  such  cases,  foreign  law  and 
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itB  application,  like  any  other  results  of 
knowledge  and  experience  in  matters  of 
which  no  knowledge  is  imputed  to  a 
judge,  must  be  proved,  as  facts  are 
proved,  by  appropriate  evidence,  i.e.  by 
properly  qualiBed  witnesses,  or  by  wit- 
nesses who  can  state,  from  their  own 
knowledge  and  experience,  gained  by 
study  and  practice,  not  only  what  are 
the  words  in  which  the  law  is  expressed, 
but  also  what  is  the  proper  interpretation 
of  those  words,  and  the  legal  meaning 
and  effect  of  them  as  applied  to  the  case 
in  question. 

There  may  be  cases  in  which  a  judge 
may  take  upon  himself  to  construe  the 
words  of  a  foreign  law,  and  determine 
their  application  to  the  case  in  question, 
especially  if  there  should  be  a  variance 
or  want  of  clearness  in  the  testimony. 
Semble.     Earl  Neison  v.  BridporL 

vol.  8,  p.  547 

6.  A  condition  attached  to  the  devise  of  an 
estate  in  Sicily,  contrary  to  the  laws  of 
Sicily,  held  inoperative.     Ibid, 

7.  Doubts  raised,  whether  a  marriage  be- 
tween English  subjects,  at  the  British 
embassy  in  Pant,  would  be  recognized 
as  valid  by  the  French  tribunals,  and 
whether  an  ante- nuptial  settlement  in  the 
French  form,  followed  by  such  a  marriage 
only,  would  be  held  operative  in  Prance. 
Este  V.  Smyth.  vol.  18,  p.  112 

8.  Incompetency  of  the  Courts  in  Prance 
to  modify  the  legal  conditions  of  marriage 
of  English  subjects  there  resident.  Hope 
V.  Hope.  vol.  19,  p.  239 

9.  Where  it  is  sought  to  have  funds  be- 
longing  to  a  domiciled  Scotch y^me  covert 
paid  out  of  Court,  and  any  Scotch  settle- 
ment exists,  the  Court  requires  the  testi- 
mony of  a  Scotch  advocate  to  shew  that 
it  does  not  affect  the  fund.  In  re  Todd. 
Shand  v.  Kidd.  vol.  19,  p.  582 

10.  An  English  gentleman  married  a  French 
lady  and  became  domiciled  in  Prance. 
Differences  arose  between  them,  and 
they  entered  into  a  contract,  without  the 
intervention  of  trustees,  to  put  an  end  to 
them.  It  was  in  the  French  language, 
and  was  executed  by  one  party  in  Prance 
and  by  the  other  in  England,  and  was  to 
be  performed  partly  in  Prance  and  partly 
in  England.  The  wife  filed  a  bill  for 
specific  performance  against  her  husband, 
to  which  he  demurred.  The  demurrer 
was  overruled,  on  the  ground  that  the 
application  of  the  French  law  was  not, 
upon  the  statements  in  the  bill,  excluded, 
and  that  the  questions  of  international 
law  were  too  difficult  to  be  decided  on 
demurrer.    Hope  v.  Hope. 

voL  22,  p.  851 

11.  J.,  residing  in  Hanover,  consigned 
wheat  to  B.,  residing  in  London,  for  sale. 
By  the  delay  in  selling,  the  charges  ex- 
ceeded the  proceeds.    Semble,  that  the 


English,  and  not  the  Hanoverian  law, 
was  applicable.    Rehure  v.  Dntec 

vol.  23,  p.  145 

12.  Form  of  reference  to  the  Sapreme 
Court  at  Calcutta  of  questions  of  Hindoo 
law  under  the  22  &  23  #^c/.c.63.  Ugin 
V.  Th9  Princett  Victoria  Gouramma  «/ 
Coorg.  vol.  SO,  p.  682 

13.  A  man  went  through  the  ceremony  of 
marriage  abroad  with  his  decessed  wife'< 
niece.  The  marriage  was  void  according 
to  the  English  law,  but  valid  according 
to  the  foreign  law.  He,  on  that  occasion, 
executed  a  marriage  settlement  in  favoar 
of  his  intended  wife,  and  also  of  the 
children  of  his  former  and  of  his  io> 
tended  marriage,  as  a  class.  Held,  that 
the  whole  was  void.     Ckapman  v.  BraiUy. 

vol.  33,  p.  61 

14.  A  contract  between  domiciled  EngHih- 
men,  relating  to  real  estate  in  a  foreip 
country,  is  to  be  determined  by  the  Ux 
loci,  but  a  contract  between  an  Englisb- 
man  domiciled  and  resident  in  Bnglend 
and  an  Englishman  resident  in  a  foreign 
country,  but  not  having  acquired  a 
foreign  domicil,  must  be  governed  and 
construed  by  the  rules  of  English  law. 
Cood  V.  Cood.  ToL  83,  p.  914 


FORFErrURE. 

[See  Condition,  Forfeiture  on  Bank- 
RUPTCT,  &c.,  Forfeiture  (Relief 
from),  Gift  over,  Rbpuonant  Cox- 

DITION.] 

1.  An  agreement  was  entered  into  by  A. 
for  the  sale  of  an  estate  to  B.,  to  be  com- 
pleted and  the  purchase-money  paid  on 
or  before  the  expiration  of  five  years,  and 
in  the  meantime  interest  on  the  purchase- 
money  was  to  be  paid  half-yearly  by  the 
purchaser;  the  vendor  reserved  a  right 
of  avoiding  the  contract  in  case  the  inte- 
rest should  be  in  arrear  for  twenty*  one 
days.  To  enable  B.  to  pay  the  intereat 
then  in  arrear  C.  advanced  a  sum  of 
money  on  mortgage  of  B.*8  interest  in  the 
property,  and  the  vendor  afterwards  ver- 
bally agreed  with  C.  to  extend  the  term 
for  the  payment  of  the  half-veaily  iote- 
rest.  The  interest  became  afterwards  in 
arrear  in  such  a  way  that  A.  by  die 
original  agreement  had  a  right  to  annul 
the  contract,  but  he  had  no  such  right 
under  the  varied  agreement :  J.  re- 
entered as  for  a  forfeiture.  The  Court, 
on  the  application  of  C,  appointed  a 
receiver  over  the  property.    Dawson  v. 

*    Yates.  vol.  I,  p.  801 

2.  A  testator  bequeathed  an  annuity,  to 
cease  in  case  the  legatee,  if  required, 
should  not  execute  a  release.  A  release 
was  tendered,  which  A.  refosed  to  exe- 
cute. It  was  not  proved  that  the  legates 
knew  the  contents  of  the  deed,  or  that 
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anj  ezplanation  wm  offered  to  bim ;  and 
it  tppctred  to  have  contained  an  inac- 
curate recital.  Held,  that  there  was  no 
forfeiture.     Wiliiams  v.  Knipe, 

vol.  5,  p.  273 

3.  Bequest  in  trust  for  J.  for  life,  if  he 
should  not  marrv  HarrUtt  B.  And  after 
such  forfeiture  should  have  taken  place, 
and  after  the  decease  of  ^.,  in  trust  for 
the  widow  of  A.  (except  as  aforesaid) 
and  A.*%  children  by  any  other  woman 
than  Harriett  B.  A  married  Harriett  B. 
Held,  that  J,  was  still  entitled  to  the 
income.     fV v.  B . 

vol.  n,  p.  621 

4.  Coostmction  of  a  clause  of  forfeiture  of 
the  interest  of  a  husband,  on  his  doing 
or  attempting  to  do  any  act  whereby  the 
wife  should  be  prevented  executing  a 
power,  or  the  property  be  prevented  de- 
Tolving  on  her  heirs.   H'ade  v.  Hopkinson. 

vol.  19.  p.  618 

5.  A  clause  of  forfeiture  in  case  of  the 
devisee  not  making  the  mansion  house 
*'his  usual  and  common  place  of  abode 
and  residence,*'  is  not  void  for  uncer- 
tainly.    IVffime  V.  Fieteher, 

vol.  24,  p.  4S0 

S.  Whether,  under  such  a  condition,  upon 
a  forfeiture  happening,  the  person  next 
in  remainder  is  bound  to  enter  and  reside, 
or  can  waive  the  forfeiture  without  him- 
self forfeiti ng  his  own  estate,  guare.  Ibid, 

7.  A  testator  commenced  building  a  column 
on  his  esute,  which  was  only  half  finished 
at  his  death.  By  his  will,  he  declared 
that  if  the  devisee  for  life  of  his  estates 
"  should  neglect  to  keep  in  complete 
repair  the  column  then  being  erected/' 
be  should  forfeit  his  estate.  Held,  that 
this  implied  no  obligation  on  the  execu- 
tors to  complete  the  column  out  of  the 
testator's  assets.    Jolifft  v.  Twtfford, 

vol.  26,  p.  227 

8*  A  testator  gave  a  share  of  his  estate  to 
bit  nephew,  but  declared  that  if  he  should 
"  mske  any  claim  or  demand  against  his 
estate,"  it  should  lapse,  and  there  was  a 
gift  over.  Two  years  before  the  testator's 
death  a  dispute  had  arisen  between  him 
and  his  nephew  as  to  some  cottages.  The 
tesutor  distrained  on  the  tenants  and 
they  replevied,  and  after  the  testator's 
death  the  nephew  distrained,  and  it  was 
determined  in  a  consolidated  action  that 
the  cottages  belonged  to  the  testator. 
Held,  that  there  was  no  forfeiture,  the 
proceedings  of  the  nephew  being  defen- 
sive, and  the  proviso  pointing  to  acts 
subsequent  to  the  testator's  death.  War- 
fTiek  V.  yarUy.  (No.  2.)  vol.  80,  p.  847 

^-  Id  1852  A.  B.  voluntarily  covenanted 
to  pay  an  annuity  to  C.  Z).  until  she 
"  should  do  any  act  whereby  the  same 
or  any  part  thereof  should  be  vested  or 
become  liable  to  be  vested  in  any  other 
person.' '    She  married  in  1 859.  but  it  did 


not  appear  that  the  husband  had,  in  any 
way,  interfered  with  the  annuity.  Held, 
that  by  the  marriage  alone,  she  had  not 
forfeited  the  annuity.    Bonfield  v.  Hasset. 

vol.  32,  p.  217 

FORFEITURE  ON  BANKRUPTCY. 

kc. 

1.  Property  was  settled  on  /.  IL  by  his 
father,  until  he  should  take  the  benefit  of 
the  Insolvent  Debtors'  Act,  and  then  the 
trustees  were  during  his  life  to  apply  it 
in  such  manner  and  to  such  persons, /or 
the  board,  lodging  and  tubiiatenee  rf  J,  R, 
and  hiM  family t  as  the  trustees  should  think 
proper ;  and  after  his  decease  upon  trust 
tor  such  persons  as  J.  R.  should  appoint, 
and  in  default  of  appointment,  in  trust 
for  his  children.  /.  R,  took  the  benefit  of 
the  Insolvent  Debtors'  Act ;  he  had  three 
children,  but  his  wife  was  dead.  Held, 
that  his  children,  who  were  all  infants, 
became  entitled  to  three  fourths,  and  the 
assignees  to  one  fourth  of  the  life  interest 
of  /.  R.    Rippon  V.  Norton,    vol.  2,  p.  68 

2.  Under  a  marriage  settlement,  trustees 
were,  after  the  bankruptcy  of  the  husband 
and  the  death  of  the  wife,  to  pay  the 
income  "  in  such  manner,  for  the  main- 
tenance and  support  or  otherwise  for  the 
benefit  of  the  husband  and  the  issue,"  aa 
they  might  think  proper.  Held,  that  the 
discretionary  power  of  the  trustees,  as  to 
the  application  of  the  income,  waa  not 
taken  away  by  the  bankruptcy,  so  as  to 
entitle  the  objects  to  take  equally.  An 
inquiry  was  directed  aa  to  what  had  been 
properly  applied  for  the  maintenance  of 
the  issue,  and  the  assignees  were  declared 
entitled  to  the  surplus.  Wallace  v.  An- 
derton.  vol.  16,  p.  6ZS 

8.  Funds  were,  in  1828,  settled  on  a  wife 
for  life,  with  remainder  to  the  husband 
**  until**  he  should  "  make  any  composi- 
tion with  his  creditors  for  the  payment  of 
his  debts,  although  a  commission  of  bank- 
ruptcy should  not  issue  against  him."  In 
1842  his  principal  creditors  agreed  to 
take  a  composition  on  their  debts  secured 
by  bills.  The  wife  died  in  1852.  Held, 
that  the  composition,  though  not  with  the 
whole  of  his  creditors,  and  was  made 
during  the  life's  life,  and  did  not  affect 
the  trust  property,  nevertheless  operated 
as  a  forfeiture  of  the  husband's  interests. 
Sharp  V.  Coseerat,  vol.  20,  p.  470 

4.  Under  a  clause  of  forfeiture,  in  case  of  a 
party  attempting  or  agreeing  to  assign  or 
anticipate  a  fund.  Held,  that  a  volun- 
tary declaration  of  insolvency  under 
which  a  fiat  immediately  issued,  did  not 
create  a  forfeiture.  Secondly,  that  ne^ 
tiations  as  to  charging  the  fund,  which 
resulted  in  nothing,  did  not  create  a  for- 
feiture, and  that  to  constitute  an  "at- 
tempt "  to  anticipate,  there  must  be  some 
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act,  which,  but  for  the  clause  of  forfei- 
ture, would  have  the  effect  of  anticipating 
the  fbnd.  Oraham  ▼.  Lee*  vol.  23,  p.  388 

5.  Bequest  to  jt.  for  life,  and  afterwards  to 
her  children  living  at  her  death,  with  a 
proviso,  that  if  any  child  **  should  acquire 
a  vested  interest,"  and  should  encumber 
the  same  before  his  share  should  become 

>ayable,  it  should  not  he  paid  to  him  or 
lis  incumbrancer,  but  to  others.  A  child 
mortgaged  his  share  in  the  life  of  J.,  and 
survived  her.  Held,  that  the  forfeiture 
took  effect    Fn  re  Payne*    vol.  25,  p.  SbQ 

6.  By  a  marriage  settlement  a  rent-charge 
out  of  the  husband^s  property  was  to 
become  payable  to  his  wife  if  he  mort- 
gaged  it  or  became  bankrupt  He  mort- 
gaged it  first,  and  afterwards  became 
bankrupt  Held,  that  a  valid  rent>charge 
having  arisen  upon  the  mortgage,  it  was 
not  avoided  by  a  subsequent  bankruptcy. 
Brooke  v.  Pear  ton*  vol.  27,  p.  181 

7.  Under  a  limitation  until  bankruptcy, 
with  a  gift  over  in  that  event:  Held, 
that  a  share  which  accrued  after  bank- 
ruptcy and  certificate,  by  the  death  of 
one  of  a  claas  without  issue,  went  over 
upon  the  bankruptcy  with  the  original 
share.   Dortett  v.  Dorutt.  vol.  80,  p.  266 

ft.  if.  B.'s  life  interest  in  a  fund  in  England 
was  liable  to  a  forfeiture  if  jf.  B.  **  should 
alien,  tell,  assign,  encumber  or  transfer, 
or  in  any  manner  dispose  of  or  anticipate" 
it*  A.  B.  took  the  benefi  t  of  the  I  nsol  vent 
Act  in  New  South  fVaiet,  having  pre- 
sented a  petition  there,  by  which  he  sar^ 
rendered  his  estate  (omitting  this  life 
interest  from  the  schedule).  The  judge 
accepted  this  surrender  of  his  estate  and 
placed  it  under  sequestration  in  the  hands 

.  of  the  Chief  Commissioner  of  Insolvent 
Estates.  Held,  that  A.  B.  had  thereby 
forfeited  his  life  interest  Tomnsend  v. 
EoHy.    (No.  a. )  vol.  34,  p.  23 

9.  A  case  of  forfeiture  is  ttrietissimi  juris, 
and  the  party  alleging  it  must  prove  it  at 
the  hearing,  and  no  inquiry  will,  as  in 
ordinary  cases,  be  directed  in  regard  to  a 
forfeiture.    Cor  v.  ttoekeit*    vol.  35,  p.  48 

00.  The  Plaintifi^s  interest  was  subject  to 
a  condition  of  forfeiture  by  anticipating. 
He  gave  a  power  of  attorney  to  receive 
the  income  and  a  charge  to  secure  a  debt. 
There  being  an  arrear  of  income  at  the 
time,  and  it  not  being  shewn  that  the 
debt  exceeded  the  arrears  :  Held,  that 
there  was  no  forfeiture.    Ibid, 

10.  Property  was  settled  on  A.  B.  until 
bankruptcy,  &c.,  or  until,  by  any  act  or 
default  of  A*  B.  or  by  any  other  ways,  it 
should  become  vested  in  or  the  property 
of  any  other  person.  A  creditor  of  if.  B. 
obtained  a  judgment  against  him  and  a 
charge,  under  the  1  &  2  Vict  c.  110,  a. 
14,  on  the  fund.  Held,  that  A.  B.*8  in- 
telrest  had  thereby  determined.  Monte- 
fUnre  V.  Bekrent,  vol.  35,  p.  95 


11.  A  married  woman  became  entitled  to  a 
legacy.  Her  husband  settled  it  on  her 
and  her  children,  reserving  to  himself  a 
life  estate,  determinable  on  bis  bank- 
ruptcy, ftc.  Held,  that  the  liroitatioo 
was  valid.     Moni^cre  v.  Bekrent. 

vol.  35,  p.  95 

12.  The  income  of  a  fund  was  payable  to  a 
trader  for  life  or  until  he  should  become 
insolvent  He  executed  a  deed  of  iiw 
spectorship,  reciting  that  be  was  unable 
to  pay  his  debts  in  full.  Held,  that  hit 
interest  in  the  fund  had  thereby  deter- 
mined. Freeman  v.  Brawn,   vol.  35,  p.  17 


FORFEITURE  (RELIEF  FROM). 
[See  Penaltt.] 

A  builder  agreed  to  take  acme  land  on  a 
building  lease,  and  to  erect  liouaes  within 
a  specified  period,  the  landowner  making 
him  certain  advances.  There  was  a  clause 
of  forfeiture  in  default  of  their  being  com- 
pleted within  the  time.  Relief  against 
a  forfeiture  was  refused  to  the  builder,  it 
appearing  that  the  landowner  had  fully 
performer  his  part  of  the  contract  Cr^t 
V.  Goldtmid.  vol.  24,  p.  312 


FORGERY. 

Railway  stock  belonging  to  A.  and  B.  stood 
in  their  joint  namea.  A,  having  signed 
a  transfer  and  forged  B.'s  name  thereto, 
Bold  the  stock  to  a  purchaser,  and  the 
company,  acting  on  the  forged  deed, 
transferred  the  stock  to  such  purchaser. 
A.  survived  B.  Held,  on  a  biU  by  the 
personal  representative  of  B.,  that  the 
company  were  bound  to  replace  the  stock 
to  the  extent  of  B.'s  interest  therein. 
Taylor  v.  The  Midland  Railway  Com- 
pany, vol.  28,  p.  287 


FORMA  PAUPERIS. 

1 .  Party  suing  in  formd  pmtporit,  and  proving 
eucceaafttl,  declared  entitled  to  ordinary 
costs.     Robeftt  V.  Lloyd,      vol.  3,  p.  376 

2.  A  Defendant,  who  was  the  executor 
and  residuary  legatee,  obtained  an  order 
to  Bue  in  forwid  pemperie ;  having  after- 
wards taken  the  benefit  of  the  Insotveot 
Act,  he  was  dispaupered,  on  th«  ground 
that  he  was  then  defending  in  his  repre- 
sentative character  only.  Oldftld  v. 
CobboH,  vol.  2,  p.  444 

3.  Defendant  dispaupered,  with  the  costt 
of  the  application,  on  affidavits,  which 
were  not  wholly  contradicted  by  the  De- 
fendant, shewing  that  he  was  not  in  bad 
circumstances.    Romilty  v.  Grins, 

vol.  2,  p.  186 
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4.  The  Court  cannot,  under  1  Will.  4,  c.  86, 
asriffn  counsel  or  soiiciton  to  pauper  de- 
feiMunts  on  the  application  of  the  Plain- 
ti£    Garrod  t.  Holden.       toI.  4,  p.  245 

5.  The  Plaintiff,  in  a  V.-C.'a  luit,  obtained 
u  of  course  at  the  Rolls  an  order  to  sue 
in  find  pamperU  upon  the  usual  affidavit 
that  be  was  not  worth  5/.,  the  matters  in 
qoestion  in  the  cause  only  excepted.  A 
motion  to  dispauper  on  the  ground  that 
he  was  in  possession  of  the  property  in 
qoestion  of  considerable  value,  involves 
the  merits,  and  ouj^ht  to  be  made  to  the 
y.-C^  and  not  to  the  M.  R.  Robinson  v. 
MUner.  vol.  5,  p.  49 

S.  Plaintiff  was  confessedly  entitled,  under 
t  codicil,  to  the  interest  of  800^  Consols. 
He  claimed  by  the  suit,  and  in  opposition 
to  that  codicil,  a  greater  interest  in  the 
testator's  estate.  A  motion  to  dispauper 
him  was  refused.    Allen  v.  M*Phenon, 

vol.  5,  p.  4S5 

7.  Ad  officer  having  half  pay  amounting  to 
IMJ.  a  year  (which  is  not  alienable)  will 
not  be  allowed  to  proceed  in  formd  pau' 
peris,  and  that  notwithstanding  he  has 
taken  the  benefit  of  the  Insolvent  Act 
Bcddiagton  v.  Woodley,        vol.  5,  p.  655 

8.  A  Plaintiff  claiming  partly  under  the 
heirs  of  a  French  subject,  and  through  an 
instrument  of  doubtful  construction,  ob- 
tained an  order  of  course  at  the  Rolls  to 
sne  in  Jormd  pauperis^  upon  the  simple 
allegation  of  his  poverty.  H eld,  that  the 
order  was  irregular,  on  the  ground  of  the 
toppression  of  the  facts,  which  ought  to 
have  been  presented  for  the  consideration 
of  the  Court  upon  the  application.  St, 
fietor  V.  Deveremx,  vol.  6,  p.  684 

9.  An  administrator  having  been  admitted 
at  the  Rolls  to  sue  in  formd  pauperis, 
the  cvder  was  discharged  by  Lord  Hard- 
wieke,    Paradiee  v.  Skeppard, 

vol.  6.  p.  686,  n. 
(See  Ba^lf  v.  Baflp,     vol.  11,  p.  266) 

10.  Pauper  order  discharged,  the  particular 
drenmstancea  tending  to  shew  that  the 
Plaintiff  was  not  a  pauper  not  being  spe- 
cifically denied.     Maiher  v.  Shelmerdine^ 

vol.  7,  p.  267 

11.  Cases  stated  in  which  Kfeme  covert, 
niing  by  her  next  friend,  has  been  ad- 
mitted to  sue  in  formd  pauperis,  and  ob- 
Krvations  on  Penmingion  v.  Alvin  (1  Sim, 
f  Sip.  264).     Dowden  v.  Hook. 

vol.  8.  p.  899 

12.  A  married  woman  may  sue  in  formd 
jpouperis,  Semble:  but  the  pauper  order 
cannot  be  obtained  as  of  course.  Coul- 
tthg  V.  Comlsling.  vol.  8,  p.  463 

(OI4lfU  V.  Cobbett.  vol.  3,  p.  432 

Page  V.  Page.  vol.  16,  p.  688) 

IS-  Ubertv  given  to  a  married  woman  to 

file  a  bill  without  a  next  friend,  and  sue 

in  formd  pauperis.     Re  Foster. 

vol.  8,  p.  625 


14.  A  party  being  in  possession  and  enjoy- 
ment of  the  property  in  question,  which 
was  worth  liOl,  and  10^  a  year,  dis- 
paupered.    Taprelly.  Taylor. 

vol.  9,  p.  493 

15.  Pauper  order  discharged,  the  party 
being  in  receipt  of  an  annuity  though  it 
was  the  subject  of  the  suit.  Butler  v. 
Gardener,  vol.  12,  p.  525 

16.  A  claimant  allowed  to  proceed  xn  formd 
pauperis  under  the  Trustee  Relief  Act. 
In  re  Money.  vol.  18,  p.  109 

17.  An  order  giving  liberty  to  an  infant, 
suing  by  a  next  friend,  to  proceed  in 
formd  pauperis,  discharged,  with  oosts,  as 
irregular.    LMsey  v.  TyrrelL 

vol.  24,  p.  124 


FORMAL  PARTIES  (SERVICE  ON). 

1 .  Bill  filed  in  July,  application  on  the  4th 
of  December  for  leave  to  serve  copy  bill. 
Motion  refused  on  account  of  the  unex- 
plained delay.    Horry  v.  Caldor. 

vol.  7,  p.  685 

2.  Liberty  given,  after  great  delay,  to  serve 
copy  bill  under  the  particular  circum- 
stances.    Bell  V.  Hastings, 

vol.  7,  p.  592 
8.  To  obtain  an  order  to  enter  a  memoran- 
dum of  service  of  a  copy  bill,  it  is  not 
necessary  to  shew,  by  affidavit,  that  no 
account,  &c.,  is  therebv  prayed;  the 
certificate  of  counsel  of  the  fact  is  suffi- 
cient. Jones  V.  SkipuHth.  vol.  8,  p.  127 
4.  Whether  a  party  of  unsoCind  mind  can 
be  proceeded  against  by  service  of  copy 
billy  quare.    Pemberton  v.  Langmore, 

vol.  8,  p.  166 
6.  The  Attorney-General  cannot  be  pro- 
ceeded against  by  service  of  copy  bill 
under  the  23rd  Order  of  August,  1841. 
Christopher  v.  Cleghorn.        voL  8,  p.  314 

6.  Where  a  suit  relates  to  a  wife's  separate 
estate,  she,  as  well  as  her  husband,  must 
be  served  with  a  copy  bill.  Salmon  v. 
Green.  voL  8,  p.  457 

7.  Where  the  Court  can  order  substituted 
service  of  a  copy  bill  under  the  23rd  Order 
of  August,  1841,  quare,  Thomas  v.  Selby, 

vol.  9,  p.  194 

8.  A  copy  bill  was  served,  without  leave, 
after  the  expiration  of  twelve  weeks.  The 
Court,  on  the  joint  application  of  the 
Plaintiff  and  the  Defendant,  gave  liberty 
to  enter  a  memorandum  of  service.  7Vi^- 
well  V.  Hooper.  vol.  10,  p.  19 

9.  A.  and  B.,  the  representatives  of  a  sur- 
viving trustee,  were  made  parties  to  a 
suit  respecting  the  trust  property,  and 
were  served  with  a  copy  bill,  and  not  with 
subposna.  They  objected  from  the  begin- 
ning, but  did  not  intervene.  New  trus- 
tees were  appointed,  and  seven  years 
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afterwards  an  order  was  made,  in  the  ab* 
sence  of  ji,  and  B.t  for  the  distribution 
of  the  fond  and  delivery  out  of  Court  of 
the  title-deeds.  A  petition  by  ^.  and  B. 
to  dischargee  the  order  was  dismissed  with 
costs.    Doyle  v.  Doyle.       vol.  12,  p.  471 


FOUR-DAY  ORDER. 

1.  The  four- day  order  to  enforce  the  pro- 
duction  of  documents  in  the  Master's 
office  by  a  party  to  the  cause,  does  not 
require  personal  service.  Hobson  v.  Sher- 
wood.  vol.  6,  p.  68 

2.  To  obtain  a  four- day  order  against  a 
solicitor  for  the  non-delivery  of  his  bill,  it 
must  appear  that  the  previous  order  has 
been  personally  served.    Re  WUewold, 

vol.  10,  p.  357 
8.  Costa  are  not  given  on  granting  the 
four-day  order.     In  re  Chrieimaa. 

vol.  19,  p.  519 


FRAUD. 

[See  Breach  op  Trust,  Catching  Bar- 
gains, Dblat,  Estoppel,  Following 
Assets,  &c.,  Fraud  op  Agent,  Fraud 
OP  Marital  Rights,  Misrepresenta- 
tion, Undue  Inpluenck.] 

• 

1.  By  a  deed,  which  represented  the  wife 
to  have  the  dominion  over  the  fee  of  an 
estate,  by  means  of  a  power  the  wife  ap- 
pointed and  the  husband  and  wife  con- 
veyed the  fee  by  way  of  mortgage.  The 
estate  was  really  settled  to  the  separate 
use  of  the  wife  for  life,  with  remainder  to 
the  husband  for  life,  with  remainders 
over.  The  mortgage  money  was  decreed 
to  be  raised  out  of  the  life  estates. 
Wainwright  v.  HardUty.      vol.  2,  p.  863 

2.  A,  employed  B.,  a  stockbroker,  to  pur- 
chase some  canal  shares.  B.  apparently 
bought  them  from  C,  the  ostensible 
owner,  but  who  afterwards  turned  out  to 
be  a  mere  trustee  for  B.  The  Court, 
after  a  lapse  of  several  years,  and  without 
entering  into  the  question  of  the  fairness 
of  the  price.  Held,  that  the  transaction 
was  void  on  the  grounds  of  public 
policy,  and  set  it  aside  with  costs.  Gil- 
lett  V.  Peppercorne.  vol.  8,  p.  78 

3.  Whether,  where  ><.,  a  residuary  legatee, 
by  artful  and  fraudulent  misrepresenta- 
tion to  the  testator  of  the  character  of 
B.9  induces  the  testator  to  revoke  a 
legacy  given  to  B.,  the  benefit  of  which 
revocation  results  to  J.,  thi>  Court  has 
jurisdiction  to  affix  a  trust  on  J.  in 
favour  of  B.,  to  the  extent  of  the  fruit  of 
the  fraud  possessed  hyA.,  or  whether  the 
matter  belongs  exclusively  to  the  Eccle- 
siastical Court ;  and  secondly,  whether 


such  trust  can  be  declared  after  a  sen- 
tence of  the  Ecclesisstical  Court,  in 
which  the  question  of  undue  influence 
was  in  issue,  quare.  Held  in  the  affir- 
mative by  the  Master  of  the  Rolls,  and 
in  the  negative  by  the  Lord  Chancellar. 
The  parties  thereupon  appealed  to  the 
House  of  Lords.    J  lien  v.  AtPheraon. 

vol.  5,  p.  469 

4.  This  Court  has  concurrent  jurisdiction 
with  courts  of  law  in  cases  of  fraud,  but 
there  are  courses  of  conduct  which  this 
Court  construes  as  fraudulent,  but  which 
courts  of  law  would  not  notice.  Clarke 
V.  Manning.  vol.  7,  p.  162 

5.  Upon  an  injunction  to  restrain  an  action 
at  law,  on  the  ground  both  of  legal  and 
equitable  fraud,  the  Court,  admitting  iu 
jurisdiction  to  determine  the  legal  fraud, 
permitted  the  action  to  proceed,  in  order 
to  determine  the  question  of  legal  fraud, 
and  restrained  execution  only,  with  liberty 
to  apply.  The  jury  having  found  that 
there  was  no  legal  firaud.  this  Court  after- 
wards entered  into  the  consideration  of 
the  question  of  equitable  fraud,  and  find- 
ing none  to  exist,  permitted  execution  to 
be  taken  out    Ibid. 

6.  Sale  by  an  administrator  to  his  brother 
and  co-partner  set  aside,  it  appearing  to 
the  Court,  from  the  evidence,  that  the 
sale  was  made  at  an  under- value  so  grossi 
that  it  ought  to  be  deemed  fraudulent 
and  void.    Rice  v.  Gordon. 

vol.  11,  p.  265 

7.  A.  transferred  shares  to  B.  by  a  deed 
executed  by  both  parties,  which  admitted 
the  payment  of  the  consideration  money. 
The  money  not  having  really  been  paid, 
Jr.  filed  a  bill  against  B.  to  compel  pay- 
ment. B.  stated  that  a  third  person  (C.) 
had  told  him  that  he  had  purchased  the 
shares  and  put  them  into  B.'s  name  as  s 
trustee,  and  that  B.  would  incur  no  re- 
sponsibility,  as  the  shares  had  been  paid 
for;  that  he  (C)  produced  the  deed  in 
question,  which  he  (B.)  signed,  on  the 
faith  of  the  recital  contained  in  it,  thst 
the  purchase-money  had  been  paid.  Held, 
that  this  was  no  defence  to  the  Plain- 
tifi^s  demand,  and  that  B.  was  bound  to 
pay  the  purchase-money.  WiUon  v. 
Keating.  vol.  27,  p.  121 

8.  The  wife's  separate  estate  was  invested 
in  shares,  in  the  joint  names  of  herself 
and  her  husband.  The  husband  induced 
his  wife  to  join  in  selling  them,  upon  his 
promise  to  re-invest  the  produce  in  their 
joint  names.  The  husband  alone  re- 
ceived the  produce,  and,  unknown  to  bis 
wife,  he  employed  it  in  part  payment  for 
the  purchase  of  a  real  estate  conveyed  to 
him  alone.  The  wife  survived  her  hus- 
band. Held,  that  she  was  entitled  to  a 
lien  on  the  real  estate  for  the  amount 
Scalet  V.  Baker.  vol.  28,  p.  91 
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9.  Red  esutet,  devised  for  tale,  were 
Tested  in  tmst  for  parents  for  life,  with 
remainder  for  their  children.  In  1839 
the  parents  and  children  sold  and  con- 
rtjed  their  interests  to  the  Plaintiff,  who 
reisained  in  undisturbed  possession  until 
the  death  of  the  tenanu  for  life  ( 1856). 
In  185S  the  purchaser  filed  his  bill 
against  the  trustee  and  the  vendors  to 
obtain  the  legal  esUte.  The  Court,  on 
ihe  ground  of  the  unfairness  of  the  trans* 
action  as  regarded  the  children,  dismissed 
the  bill,  but  refused  to  grant  any  active 
relief  to  the  Defendants.  It  held  also, 
that  the  transaction  was  not  affected  on 
either  side  by  the  lapse  of  time.  Hannah 
?.  HodgMcu.  vol.  80,  p.  19 


FRAUD  OF  AGENT. 

1.  The  Defendant,  through  the  agency  of 
one  Ka/M,  granted  to  the  Plaintiff  an  an- 
nuity, redeemable  on  six  months'  notice. 
In  Afay,  1830,  notice  was  given  to  repur- 
chase in  November,  and  in  August,  1830, 
the  Defendant  entrusted  Yatet  with  the 
money  for  the  repurchase.  In  October 
Vales  prevailed  on  the  Plaintiff  to  exe- 
cute the  deed  of  re-assignment  dated  in 
Ntvember,  indorsed  on  the  annuity  deed, 
and  without  receiving  the  repurchase 
money,  but  the  Plaintiff  did  not  sign  any 
receipt  for  the  money.  Yatet  afterwards 
produced  the  deed  to  the  son  of  the  De- 
fendant, to  satisfy  him  of  the  payment, 
and  it  was  handed  back  to  Yatet  to  be 
kept  by  him,  with  the  Defendant's  other 
documents.  Yatet  acted  in  the  transac- 
tion as  agent  of  both  parties.  He  re- 
tained the  money,  and,  to  deceive  both, 
continued  the  payment  of  the  annuity, 
but  afterwards  died  insolvent  The  De- 
fendant subsequently  obtained  possession 
of  the  deed.  Held,  under  the  circum- 
lUnces,  that  the  Defendant  was  not  dis- 
charged, but  was  bound  to  pay  to  the 
Plaintiff  the  repurchase  money  with  in- 
terest from  November,  1880,  the  Plaintiff 
accounting  for  the  subsequent  receipts  of 
the  annuity.    Vandaleur  v.  Blagrave. 

vol.  6,  p.  565 

2.  A.  authorized  his  solicitor  to  borrow  700/. 
from  B.  to  pay  off  a  mortgage,  and  for 
that  purpose  executed  a  bond  and  a 
transfer  of  the  mortgage.  The  solicitor, 
who  had  iu  his  hands  700/.  belonging  to 
•fit  handed  over  to  him  the  bond,  in 
which  it  is  stated  that  it  was  intended  as 
ft  collateral  security.  The  solicitor  re- 
tained the  transfer,  which  was  never  ex- 
ecuted by  the  mortgagee,  and  afterwards 
absconded  without  having  paid  off  the 
"'^rtRftge.  The  Court  relieved  A,  from 
the  bond.     Young  v.  Guy,    vol.  8,  p.  U7 

3.  The  Defendant  employed  a  stockbroker 


to  obtain  a  loan  on  the  security  of  bonds, 
which  were  transferable  by  delivery.  The 
broker,  accordingly,  borrowed  a  sum  from 
the  Plaintiff,  but  be  wrongfully  applied 
a  part  to  his  own  use.  The  broker  was 
unable  to  redeem  the  bondx,  and  the  De- 
fendant, with  knowledge  of  the  circum- 
stances, promised  and  agreed  to  call  and 
give  the  broker  his  cheque  fur  the  defi- 
ciency on  receiving  back  the  bonds.  The 
broker,  acting  on  the  faith  of  this  pro- 
mise, gave  a  crossed  cheque  to  the  Plain- 
tiff, and  redeemed  the  bonda.  On  the 
same  day  the  Defendant,  by  a  trick,  ob- 
tained possession  of  the  bonds  without 
giving  his  cheque;  and  the  broker's 
crossed  cheque  was  consequently  re- 
turned, and  he  became  a  defaulter.  Held, 
that  the  Defendant  was  responsible  to  tlie 
Plaintiff  for  the  fraud,  and  that  the  bonds 
in  his  hands  were  still  liable  to  repay  the 
Plaintiff  his  debt.    Mocatta  v.  BeU. 

vol.  24,  p.  585 


FRAUD  ON  MARITAL  RIGHTS. 

1.  If  a  woman  entitled  to  property,  during 
the  treaty  for  marriage  represents  to  her 
intended  husband  that  she  is  so  entitled, 
that  upon  the  marriage  he  will  become 
entitled  Jure  mariti,  and  if  during  the 
same  treaty  she  clandestinely  convey 
away  the  property  in  such  manner  as  to 
defeat  his  marital  right,  and  secure  to 
herself  the  separate  use  of  it,  and  the 
concealment  continues  until  the  marriage, 
a  fraud  is  thus  practised  on  the  husband, 
and  he  is  entitled  to  relief.  England  v. 
Downt.  voL  2,  p.  522 

2.  Direct  misrepresentations,  or  wilful  con- 
cealment with  intent  to  deceive  the  hus- 
band, would  entitle  him  to  such  relief; 
and  if  both  the  property  and  the  mode  of 
its  conveyance  pending  the  marriage 
treaty  be  concealed  from  the  intended 
husband,  there  is  still  a  fraud  practised 
on  him ;  cases  have,  however,  occurred 
in  which  concealment,  or  rather  the  non- 
existence of  communication  to  the  hus- 
band, has  not  been  held  fraudulent ;  and 
whether  fraud  is  made  out  must  depend 
on  the  circumstances  of  each  case.    Ibid, 

8.  As  a  conveyance  made  immediately  be- 
fore her  marriage  is  prima  facie  good,  it 
is  to  be  impeached  only  by  the  proof  of 
fraud.    Ibid, 

4.  In  Augutt  a  widow,  having  a  second 
marriage  in  contemplation,  settled  her 
property  on  herself  for  life,  for  her  sepa- 
rate use,  with  remainder  to  the  children 
of  her  first  marriage,  and  in  October  fol- 
lowing she  married.  The  settlement  was 
prepared  by  her  direction,  without  the 
privity  or  assent  **  of  her  then  intended 
husband."     In  a  suit  to  carry  the  settle- 
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ment  into  execution,  the  second  husband 
insisted  on  the  settlement  bein^  a  fraud 
on  his  marital  rights,  but  it  was  not 
proTed  that  in  August  he  was  '*  the  in- 
tended husband."  Held,  that  the  evi- 
dence was  insufficient  to  impeach  the 
deed.     England  v.  Downs,      toI.  2,  p.  522 

5.  A  husband  who  had  notice  of  a  settle- 
ment which  be  might  have  disputed, 
previously  to  his  marriagre,  and  bad  for 
some  years  after  acquiesced  in  it,  held 
to  be  bound  thereby,  and  to  have  no  in- 
terest in  the  settled  property.  Jshlon  v. 
M*Dougall,  vol.  5,  p.  56 

6.  A  settlement,  made  by  a  woman  pending 
an  engagement  and  seven  weeks  before 
her  marriage,  without  the  knowledge  of 
her  intended  husband,  and  in  favour  of 
persons  for  whom  she  was  under  no  legal 
or  moral  tie  to  pro? ide,  was  set  aside  as 
a  fraud  on  the  husband's  marital  right. 
Downn  v.  Jenningi.  vol.  82,  p.  290 

7.  A  delay  of  two  years  and  a  half  after 
knowledge  in  taking  proceedings  to  set 
aside  a  deed  as  a  fraud  on  the  marital 
rights,  held  not  sufficient  to  deprive  the 
husband  of  his  right  to  relief.    IbUL 


FRAUDULENT  CONVEYANCE. 
[See  Voluntary  Settlement.] 

1.  A  party  largely  indebted  made  a  volun- 
tary settlement,  and  became  insolvent 
within  three  years.  Held,  sufficient  to 
avoid  the  settlement  under  the  IS  Blix, 
c.  6 ;  and  held  also,  that  in  order  to  set 
it  aside  it  was  not  necessary  to  prove  that 
the  settlor  was  in  a  state  amounting  to 
insolvency.     Towntend  v.  WettaeoU, 

vol.  2,  p.  340 

2.  A.,  being  liable  to  the  Plaintiffs  for  a 
breach  of  trust,  conveyed  his  property  to 
his  son,  in  consideration  of  a  life  annuity 
of  601.  The  consideration  for  the  con- 
veyance was  greatly  inadequate.  The 
father  was  in  a  dangeroua  state  of  health, 
and  died  seven  days  after,  leaving  no 
property.  The  conveyance  was  set  aside 
as  fraadulent,  for  the  benefit  not  only  of 
the  Plaintiffs  but  of  all  the  other  credi- 
tors of  A*    Strong  v.  Strong. 

voL  8,  p.  408 
2a.  A  husband,  before  marriage,  covenanted 
to  settle  his  after-acquired  property  as 
his  wife  should  appoint  *,  he  was  insolvent 
at  the  time.  Held,  nevertheless,  that 
the  covenant,  however  imprudent,  was 
good  as  against  his  creditors.  Hardey  v. 
Oreen,  vol.  12,  p.  182 

8.  In  1842  a  husband,  pending  proceed- 
ings against  him  in  the  Ecclesiastical 
Court  for  a  divorce,  executed  a  voluntary 
settlement  of  real  and  personal  estate. 
Sequestration  afVerwarda  issued  against 
him,  which  was  defeated  by  the  deed. 


This  Court  set  aside  the  deed.    fitoiKs- 
topp  V.  Blenkineopp.  vol.  12,  p.  568 

4.  A  testator  had  transferred  property  into 
the  names  of  his  sous.  Held,  that  they 
were  advancements,  but  there  being 
doubts  as  to  his  solvency  at  the  time  in- 
quiries were  directed  on  the  point.  Ckristy 
V.  Courtenay.  vol- 13,  p.  96 

5.  A  deed  may  be  void  as  against  creditors 
though  full  consideration  is  given  for  it, 
if  it  be  in  such  a  form  as  to  defeat  the 
creditors  and  be  executed  with  that  in- 
tention.    Boit^.  Smith.       voL  21,  p.  511 

6.  In  t/vne,  1854,  the  Plaintiff  recovered  a 
jodp^ment  against  E.  S.,  as  overseer  of  a 
parish,  for  288/.,  and  three  days  after,  an 
order  nisi  issued  for  an  attachment.  In 
September  following,  E,  &  conveyed  all 
his  estate  and  effects  to  his  son,  in  con- 
sideration of  his  lodging,  maintaining  and 
clothing  him  for  life,  and  paying  75/.  on 
his  death,  and  indemnifying  him  against 
a  mortgage  debt  on  the  property,  and 
which  he  secured  by  bond.  The  full  con- 
sideration was  not  given,  but  the  differ- 
ence was  not  great  The  Court  being  of 
opinion  that  the  deeds  were  made  widi  a 
view  of  defeating  the  Plaintiff^s  execu- 
tion, set  aside  the  transaction  as  against 
the  creditors.     Ibid, 

7.  In  1842  the  testator  executed  a  volon- 
tary  bond,  payable  after  bis  death,  and, 
in  1 850,  he  made  a  voluntary  settlement 
in  favour  of  other  parties.    His  assets 

.  proved  insufficient  to  pay  the  bond. 
Held,  that  there  was  not  sufficient  ground 
for  holding  that  the  deed  was  fraudulent 
as  against  the  bond  creditors,  arid  that 
the  onuM  of  proving  the  deed  to  be  fraudu- 
lent attached  to  the  obligees  of  the  bond. 
Denitig  v.  Ware.  vol.  22,  p.  184 

8.  Prior  to  his  marriage,  a  husband  en- 
tered into  a  parol  contract  to-  settle  his 
intended  wife's  property.  The  property 
was  not  settled  until  after  the  marriage. 
Held,  that  the  ante-nuptial  parol  con- 
tract was  inoperative  under  the  Statute 
of  Frauds,  that  the  marriage  was  not  a  part 
performance,  that  the  postnuptial  settle- 
ment was  voluntary,  and  the  husband 
being  greatly  indebted  at  the  time,  the 
settlement  was  void  as  against  the  hus- 
band's creditors.     Warden  v.  Jonet. 

vol.  28,  p.  487 

9.  Voluntary  ^ift  of  leaseholds  by  a  father 
to  his  sons,  m  1835  and  1841,  set  aside, 
it  being  ascertained,  on  a  reference,  that 
at  thos^  periods  the  settlor's  debts  ex- 
ceeded his  assets.     Christy  v.  Cemrtenay, 

vol.  26,  p.  140 

10.  When  a  voluntary  settlement  of  Isods 
is  avoided  by  a  subsequent  sale  for  valu- 
able consideration,  the  volunteers  bare 
no  equity  against  the  purchase-money 
payable  to  the  settlor.  Daking  v.  Whim- 
per.  vol.  26,  p.  568 

1 1.  The  Stat,  of  18  Eliz.  c.  5,  extends  to  fiF 
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tore  as  well  as  existing  debts,  and  a  deed 
having  for  ita  object  to  defraud  future 
creditors  is  void  under  that  statute.  Bar- 
hmg  ▼.  BUkcpp,  vol.  29,  p.  417 

12.  After  notice  of  trial  in  an  action  of  tres- 
pass, the  Defendant  executed  a  voluntary 
conveyance  of  real  estate  to  his  daughter. 
The  verdict  went  against  him,  and  he 
afterwards  took  the  benefit  of  the  Insol- 
vent Debtors'  Act.  Held,  that  the  con- 
veyance was  void  under  the  18  Etix.  c.  5, 
it  being  intended  to  defeat  the  Plaintiff 
in  the  action.     Ibid. 

13.  Policies  of  assurance  are,  since  the  1  &  2 
FieL  c.  110,  s.  12,  within  the  Statute  of 
Fraudulent  Conveyances  (13  Eliz,  c.  5). 
Stokoe  V.  Coufon.  vol.  29,  p.  637 

li.  Assignment  by  a  person  in  extremU  of  a 
policy  on  his  life  set  aside  as  fraudulent 
against  bis  creditors.    Ibid* 


FRAUDULENT  PREFERENCE. 
[See  Fravdulbnt  Convetancb.] 

1.  A,  being  entitled  to  three  debts,  cove- 
nanted with  B.,  that  in  case  he  received 
them  in  full,  he  would  pay  him  1,000/., 
but  in  case  he  should  receive  part  only, 
he  would  pay  one- third  of  the  sum  reco- 
vered. A.  received  one  of  the  debts, 
which  he  wholly  retained.  Afterwards, 
and  within  three  months  before  A*%  im- 
prisonment and  taking  the  benefit  of  the 
Insolvent  Act,  he  (without  pressure)  as* 
signed  one  of  the  debts  to  B.,  to  secure 
one- third  of  the  debt  recovered  and 
those  aiill  unpaid.  It  was  set  aside  as 
fraudulent  under  the  act.  Held,  also, 
that  B.  had  not,  as  against  the  insolvent's 
assignees,  any  lien  on  the  remaining 
debts,  for  the  one-third  of  the  flr€t  debt 
improperly  retained  by  A.  Harriet  v. 
Llvyd.  vol.  6,  p.  426 

2.  Security  given  by  a  trader  to  a  bondjldt 
creditor  on  a  bom&fide  pressure,  set  aside 
under  the  Bankrupt  Act,  the  trader 
being  either  insolvent,  or  in  such  circum- 
stances that  the  enforcement  of  the  se- 
curity would  render  him  insolvent,  and 
both  parties  having  actual  or  construc- 
tive notice  of  the  state  of  his  circum- 
Btaneea.     Stemger  v.  WUHne* 

vol.  19,  p.  626 

3.  A.t  s  trader,  being  indebted  to  B.,  ano- 
ther trader,  assigned  to  him  certain  pro- 
pertv  to  secure  it.  A,  was  either  actually 
ioaolvent  at  the  time,  or  in  such  circum- 
stances that  enforcement  of  the  pro- 
visions of  the  deed  would  have  stopped 
the  business ;  and  both  A,  and  B,  knew 
that  it  was  only  by  preserving  the  good- 
will and  by  carefiil  management  that  A, 
could  hope  to  pay  his  debts,  for  which 
time  and  the  forbearance  of  B.  were 
necessary,  ^n  and  probably  B.,  also 
knew  that  the  former  was  insolvent.    B.'s 


debt,  however,  was  bond,  Jlde,  and  the 
security  was  executed  under  bonA  JULe 
pressure,  and  contemplated  the  con- 
tinuance of  the  business  by  A.  and  his 
ultimate  extrication  from  his  difficulties 
by  the  aid  of  B.  Held,  that  the  assign- 
ment came  within  the  words  of  the  12  & 
13  FieL  c.  106,  s.  67,  and  could  not  be 
supported  against  the  daima  of  the  as- 
signees of  A.<,  who,  soon  after  the  assign- 
ment, had  become  bankrupt  \  but  it  was 
set  aside,  without  costs  against  B.    Ibid, 

4.  A  trustee,  with  the  consent  of  his  cntui 
que  truMt,  pledged  Madras  government 
notes,  held  oy  him  in  trust  for  the  benefit 
of  a  firm  of  which  he  was  partner.  The 
notes  were  afterwards  redeemed  and  de- 
livered to  the  firm.  Subsequently  the 
firm,  without  the  consent  of  the  eettui 
que  truttf  pledged  them  for  a  similar 
purpose.  The  firm  being  insolvent,  and 
bankruptcy  imminent,  the  trustee  re- 
deemed the  notes  with  partnership  as- 
sets, indorsed  them  to  himself  personally, 
and  replaced  them  in  his  private  chest. 
The  firm  became  bankrupt.  Held,  first, 
that  the  notes  were  not  in  the  order  and 
disposition  of  the  firm;  and  lecondly, 
that  there  was  no  fraudulent  preference. 
Sinclair  v.  Wihon,  vol.  20,  p.  324 

5.  Remarks  on  the  doctrine  of  fraudulent 
preference.    Johnson  v.  Fosenmeper, 

vol.  25,  p.  88 

6.  If  a  trader,  on  the  eve  of  bankruptcy, 
yielding  to  the  bond  fide  pressure  of  a 
creditor,  give  him  a  security  on  part  of 
his  property,  this  is  not  a  fraudulent 
preference,  although  both  parties  may  be 
aware  of  the  impending  bankruptcy} 
but  if  the  debtor,  even  on  pressure, 
assign  the  whole  of  his  property  to  a 
creditor,  so  as  to  disable  him  from  con- 
tinuing to  carry  on  his  business,  this  is  a 
fraudulent  preference  and  invalid  against 
the  other  creditors  upon  a  bankruptcy. 
The  same  result  follows,  where  an  excep- 
tion f^om  the  whole  property  assigned  is 
merely  colourable.    Ibid. 

7.  Assignees  of  a  bankrupt  cannot,  at  the 
hearing,  insist  on  a  case  of  fraudulent 
preference,  unless  they  have  raised  it  by 
their  pleadings.    Heldemett  v.  Rankin. 

vol.  28,  p.  180 

FREEBENCH. 

1.  The  admittance  to  copyholds  has  re- 
ference back  to  the  surrender;  so  that^ 
where  copyholds  are  surrendered  to  A., 
who  dies  before  admittance,  the  admit- 
tance of  A.'n  heir  has  reference  back  to 
the  date  of  the  surrender,  and  supplies 
in  A.  such  a  seisin  as  to  entitle  his  widow 
to  freebench.  Held,  by  the  Master  of 
the  Rolls,  that  a  customary  heir,  who 
enjoys,  as  heir,  copyhold  surrendered  to 
his  ancestor,  but  who  died  before  ad- 
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mittance,  cannot,  by  neglecting  or  de- 
clining to  procure  admittance,  defeat  the 
right  of  the  ancestor's  widow  to  free- 
bench,  and  such  heir  was  declared  a 
trustee,  in  respect  of  such  freebench. 
I'he  Lords  Justices,  on  appeal,  were, 
however  of  a  different  opinion.  Smith  v. 
Adams.  vol.  18,  p.  499 

2.  A  widow  held  not  entitled  to  freebench 
out  of  a  moiety  of  copyholds,  to  which 
her  husband  was  seised  in  remainder 
subject  to  an  existing  life  estate.     Ibid. 

3.  A  marriage  settlement,  "  in  order  to 
make  some  provision  for"  the  intended 
wife,  in  case  she  should  survive  her  hus- 
band, settled  some  of  the  husband's  copy- 
holds, after  his  death,  on  her  for  life. 
Held,  that  she  was  not  thereby  barred  of 
her  freebench  in  other  copyholds,  of 
which  the  husband  died  intestate.  Willit 
V.  IVilliM.  vol.  34,  p.  340 

FREIGHT. 
[See  Ship.] 


FRIENDLY  SOCIETY. 
[See  Building  Society,  Insurance.] 

1.  An  oflBcer  of  a  friendly  society,  entrusted 
with  moneys  of  the  society  jointly  with 
another  person  who  is  a  member  but  not 
an  officer  of  the  society,  is  not  within 
the  summary  remedy  provided  by  the 
eighth  section  of  the  act  S3  Geo.  3,  c.  64. 
In  the  Matter  rf  the  Heanor  Friendly  So- 
ciety, vol.  I,  p.  608 

2.  The  stewards  of  a  friendly  society  who 
were,  in  fact,  but  not  in  name,  trustees 
of  the  society,  allowed  to  petition  under 
that  act  by  the  description  of  trustees. 
Ibid. 

3.  Moneys  were  borrowed  for  a  friendly 
society  and  applied  for  its  benefit  Held, 
that  a  valid  debt  was  constituted  as 
against  the  society,  although  the  for- 
malities required  by  its  rules  had  not 
been  followed.    Pare  v.  Clegg. 

vol.  29,  p.  589 

4.  The  Friendly  Societies  Act  (18  &  19 
Fiet.  c.  63,  s.  23)  requires  the  assignees, 
&c.  of  the  officers  of  such  societies  **  upon 
demand  in  writing"  to  pay  the  debts  due 
from  such  officers  in  priority  of  his  other 
creditors.  Held,  that  a  bill  filed  to  re- 
cover the  amount  is  a  sufficient  *'  demand 
in  writing."     Abeolom  t.  Gething, 

vol.  32,  p.  322 

5.  The  priority  over  other  creditors,  which 
is  given  to  friendly  societies  for  debts 
due  to  them  from  their  treasurer,  &c.  is 
not  lost  by  their  neglecting,  for  some 
time,  to  make  him  give  the  security  re- 
quired by  their  rules  and  by  statute,  nor 
by  their  neglect  to  audit  his  accounts. 
Jbid. 


FUND  IN  COURT. 
[See  Executor,  Patment  in,  Patxert 

OUT.] 

1.  The  costs  of  transferring  funds,  from  the 
name  of  a  testator  into  the  names  of  the 
executors,  disallowed.    Uopkinton  v.  Ree. 

vol.  1,  p.  183 

2.  Disapproval  of  the  practice  of  advancini; 
money  out  of  funds  in  Court,  to  enable 
parties  to  try  an  issue  directed  by  the 
Court.    Johnston  v.  Todd.    vol.  3,  p.  218 

3.  In  order  to  save  the  expense  of  serving 
different  parties,  an  inconsiderable  tg- 
gregate  fund  was  ordered  to  be  severed 
and  carried  over  to  separate  contingent 
accounts.     HandUy  v.  Metcalfe. 

vol.  9,  p.  495 

4.  Legacy  carried  over  to  a  separate  con- 
tingent account,  in  order  to  avoid  the 
expense  of  serving  all  the  parties  inte- 
rested.   Cazalet  y.  Smith,    vol.  11,  p.  177 

5.  Observations  on  the  effect  of  carrying 
over  funds  to  separate  accounu  in  the 
Accountant-General's  books,  and  to  the 
importance  of  affixing  appropriate  head- 
ings thereto.    In  re  Jervoise. 

vol.  12,  p.  209 

6.  When  a  fund  is  carried  over  to  a  parti- 
cular separate  account,  it  is  released  from 
the  general  questions  in  the  cause,  and 
becomes  marked  as  being  subject  only  to 
the  questions  arising  upon  the  particular 
matter  referred  to  in  the  heading  of  the 
account    Ibid, 


FURTHER  CONSIDERATION. 

1.  A  case  was  alleged  on  the  pleadings  to 
charge  executors  for  what  they  might, 
but  for  their  wilful  default,  &c.,  have  re- 
ceived ;  at  the  hearing  the  common  ac- 
counts only  were  directed  against  them : 
the  case  coming  on  for  further  directions, 
on  the  Master's  report.  Held,  that  the 
executors  could  not  be  charged  as  for 
their  wilful  default,  &c,  and  that  no  in- 
quiry could  then  be  directed  on  the  sub- 
ject, although  the  Master's  report  laid  a 
foundation  for  such  an  inquiry.  Gar- 
land  V.  Littlewood.  vol.  1,  p.  577 

(Green  v.  Badiey.  vol  7,  p.  274) 

2.  Matters  at  issue  at  the  first  hearing, 
which  are  neither  decided,  put  into  a 
train  of  investigation,  or  reserved,  must, 
on  further  directions,  be  regarded  either 
as  abandoned  or  as  points  on  which  the 
Plaintiff  was  entitled  to  no  order.  Pas- 
singham  v.  Sherbom.  vol.  9,  p.  424 

3.  At  the  first  hearing,  liberty  was  given 
to  the  Defendant  to  brinff  an  action  as  to 
a  charge.  He  abstained  from  so  doing. 
Held,  that  in  the  absence  of  some  proper 
excuse,  tho  charge  roust  be  considered  ss 
having  failed.    Ibid. 

4.  By  his  will  the  testator  gave  bis  widow  a 
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fife  interest  in  Lis  pereonal  estate,  which 
eoDiuted  pardy  of  leasehold  and  long 
aonuities,  the  income  of  which  the  widow 
enjoyed.  A  bill  was  filed  by  the  re- 
raainderman  against  the  widow  (who  was 
an  executrix)  and  the  other  eiecutors, 
raising  no  question  as  to  the  enjoyment 
in  specie.  At  the  hearing  it  was  deter- 
mined, that  the  widow  was  not  entitled 
to  enjoy  the  long  annuities  in  specie,  but 
nothing  was  determined  as  to  the  lease- 
holds, and  accounts  were  directed.  Held, 
that  the  widow  could  not,  on  further  di- 
rections, be  charged  with  the  excess  of 
the  rents  of  the  leaseholds  beyond  the  in- 
come arising  from  the  fund  which  would 
ha?e  been  produced  by  their  sale,  Mor- 
gam  ?.  Morgan.  vol.  13,  p.  441 

i.  An  executrix  and  tenant  for  life  unne- 
cessarily and  improperly  sold  out  a  sum 
of  stock ;  a  common  decree  for  an  ac- 
count was  made  against  her  represen- 
tadvei.  Held,  that  her  estate  was 
liable  to  replace  the  stock  and  dividends, 
and  that  relief  might  be  had  on  further 
directions,  though  the  particular  matter 
was  not  charged  by  the  bill  Davenport 
▼.  Stafford.  vol.  14,  p.  319 


GAME. 

A  demise  of  the  exclusive  right  of  sporting 
over  a  (aim  does  not  justify  the  lessee  in 
turning  out  on  it  game  not  bred  thereon 
in  the  ordinary  way.  Semble  also,  that 
in  such  a  case  the  lessor  is  justified  in 
keeping  down  the  excess.  Birkbeek  v. 
Paget,  vol.  31,  p.  408 


GAS  COMPANY. 

A,  and  B.,  the  owners  of  an  estate,  laid  it 
out  for  building  purposes,  and  devoted  a 
portion  of  it  to  roads ;  on  a  partition  of 
the  estate,  the  soil  of  the  roads  was  vested 
in  ^^  who  covenanted  that  the  owners 
tnd  occupiers  of  all  the  land  should  have 
the  full  use  and  enjoyment  of  the  roads 
"as  if  the  same  were  public  roads." 
Held,  that  though  the  roads  were  not  ac- 
tually dedicated  to  the  public,  yet  that  a 
district  gas  company,  upon  the  requisi- 
tion of  the  owners  and  occupiers,  had  a 
right,  under  "The  Gasworks  Clauses  Act, 
1847,"  to  break  the  soil  of  the  roads  to 
lay  down  their  mains  without  the  assent 
of  if.  and  his  representatives.  Selby  v. 
^<  CrytUU  Palace  Dulrict  Gas  Company. 

vol.  30,  p.  606 


GENERAL  ORDERS. 

Order  to  elect  made  in  the  ease  of  a  claim, 
though  not  literally  within  the  orders. 
Jktiion  V.  Mofoa.  vol.  18,  p.  540 


GENERAL  WORDS. 

[See  Desceiptxon  op  Gift,  Recitals.] 

1.  Leaseholds  which  were  not  specified  in  a 
deed.  Held,  not  to  pass  by  the  general 
words,  all  other  "  property  and  efl*ecu/* 
Hopkituon  v.  Luek.  vol.  34,  p.  215 

2.  By  a  deed  executed  by  a  trustee  of  a 
banking  company  on  his  retiring,  he  as* 
signed  three  specified  policies  held  for 
securing  debu  due  to  the  bank  and  the 
debts  Uiemselves.  He  also  assigned 
leaseholds  X.,  mortgaged  to  him  for  se- 
curing a  debt  due  to  the  bank,  '*  and  all 
other  moneys,  securities,  property  and 
effects"  vested  in  him  and  four  others  as 
trustees  for  the  company.  Held,  that 
leaseholds  F.,  belonging  to  bank  abso- 
lutely and  vested  in  the  retiring  trustee 
and  the  same  other  four  trustees,  but 
which  were  not  referred  to  in  the  deed, 
did  not  pass  under  the  above  general 
words.    Ibid. 


GIFT. 

[See  Donates  Mortis  Causa,Gift  Over, 
Gift  to  a  Class,  Implication  (Gift 
bt).  Voluntary  Settlement,  &c.] 


GIFT  OVER. 

[See  Forfeiture,  Vesting.] 

1.  A  testator,  in  case  any  person  should 
give  a  suitable  piece  of  land  for  alms- 
houses, gave  a  sura  of  money  to  be  de- 
voted to  the  charity,  with  a  gift  over  of 
the  fund,  if  no  such  piece  of  land  should 
be  provided  or  the  scheme  should  not  be 
approved  of  by  his  trustees.  The  land 
was  provided,  and  no  difficulty  inter- 
posed as  to  the  scheme,  but  the  gift  of 
the  money  was  held  void  as  contrary  to 
the  policy  of  the  Mortmain  Act  Held, 
that  the  gift  over  did  not  take  effect 
Philpott  V.  St.  George' e  Hospital. 

vol.  21,  p.  134 

2.  By  a  marriage  settlement,  a  fund  was 
settled,  after  the  death  of  the  survivor  of 
the  husband  and  wife,  in  trust  for  the 
"  children  then  living,'*  to  be  paid  at 
twenty-one,  and  in  case  the  parents 
should  die  "without  leaving  any  lawful 
issue,*'  then  as  the  husband  should  ap- 
point, and  in  default,  *Mn  case  there 
should  be  no  child  or  children  as  afore- 
said,'* over.  Children  attained  twenty- 
one,  but  they  all  died  in  the  life  of  their 
parents,  leaving  issue,  who  survived  the 
parents.  Held,  that  the  gif^  over  took 
effect    In  re  Heath*  e  Settlement. 

vol.  23,  p.  198 

3.  Gift  over,  in  case  A.  B.  should  die 
"before  marriage  and  leave  no  issue." 
Held,  to  take  effect  only  on  the  hap- 
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peniDg  of  both  e?enCa.    Sieeombe  y.  Ed- 
wards,  vol.  28,  p.  440 

4.  ShiftiDg  daases,  which  take  away  an 
estate  from  the  owner,  are  conatrued 
strictly.     Walautley  t.  Gerard, 

vol.  29,  p.  S21 

6,  Conatruetion  of  a  shifting  clause.  Lord 
KenliM  v.  The  Earl  t/ Beetive. 

vol.  84,  p.  S87 

€.  A  testator  directed  two  estates  to  be 
purchased  (A,  and  fi.).  The  estate  A. 
was  to  be  settled  on  the  sons  of  his 
daughter  (except  Lord  K.,  the  eldest), 
and  their  issue,  and  in  default  on  iC  for 
life,  witli  remainder  to  his  first  and  other 
sons  in  tail,  with  remainder  to  his  issue 
in  tail  general,  with  remainders  over  to 
daughters  of  die  daughter.  Estate  B. 
was  to  be  settled  on  Lord  K.  for  life,  with 
remainder  to  his  first  and  other  sons  in 
tail,  and  afterwards  to  the  same  uses  as 
the  estate  J.  lliere  was  a  shifting  clause 
determining  the  estate  of  Lord  K.  and 
his  first  and  other  sons  in  estate  B.,  in 
case  he  or  his  issue  male  became  en- 
titled to  estate  A,  K.  having  become 
entitled  to  estate  ^.,  it  was  held,  that 
his  first  life  estate  alone  in  estate  B.  had 
ceased,  but  that  his  second  life  estate 
therein,  expectant  on  the  failure  of 
younger  sons  of  the  daughter,  was  still 
subsisting.    Ibid. 


GIFT  TO  A  CLASS. 

[Set  Children,  Gift  to  a  Class  f Sub- 
stitution), Next  op  Kin,  "Per  Ca- 
pita"   OR    **  Stirpes,"     Relations, 


Representatives, 
Vesting.] 


Survivorship, 


1.  Bequest  in  trust  for  all  the  children  of 
the  testator's  late  uncle  /.  B.  deceased, 
to  be  divided  equally  amongst  them  and 
the  issue  of  such  of  them  as  should  be 
deceased,  ahare  and  share  alike,  such 
issue  to  be  entitled  to  the  share  of  his 
deceased  parents  equally  amongst  them. 
Held,  that  a  grandchild  of  /.  B.,  whose 
parent  was  dead  at  the  date  of  the  will, 
was  entitled  to  take.    Bebb  v.  Beekwiih, 

vol  2,  p.  308 

2L  Bequest  of  residue,  in  trust,  after  pay- 
ment of  an  annuity  of  50/.  to  A.  for  life,  to 
apply  the  residue  of  the  interest  towards 
the  maintenance  of  the  children  of  B, 
until  twenty-one,  and  in  case  of  the  death 
of  A.  during  their  minority,  to  apply  the 
whole  or  so  much  as  was  necessary  in  the 
same  way,  and  after  the  death  of  J., 
when  such  children  attained  twenty-one, 
to  transfer  the  principal  to  them.  There 
was  a  gift  over  in  case  there  should  be  no 
children  of  B,  living  at  the  death  of  A. 
The  fund  was  more  than  suflicient  to 
provide  for  the  annuity.  Held,  that  the 
gift  to  the  children  was  not  confined  to 


those  living  at  the  death  of  the  testatrix. 
Gardner  v.  Jamee,  ■  vol.  6,  p.  170 

3.  Gift  to  a  lady  for  life,  and,  after  ber 
death,  amongst  all  her  children  "  which 
should  be  living  at  ber  death,"  and  if 
but  one,  to  such  only  child,  such  shares 
to  become  vested  interests  at  twenty-one. 
The  lady  being  aixty-three,  and  desirous 
of  giving  up  her  life  interest,  she  and  her 
children,allDf  whom  had  attained  twenty- 
one,  presented  a  petition  fiyr  payment  to 
the  children.  One  of  the  children  was  a 
feme  covert,  The  Court  declined  making 
ihe  order.    Brandon  v.  fFoodthorpe» 

vol.  10,  p.  463 

4.  A  class  of  children  being  interested, 
the  Court,  instead  of  directing  the  prcli' 
minary  class  inquiry,  received  the  affi- 
davit of  the  parents  proving  the  dat^ 
and  then  allowed  the  cause  to  be  heard. 
Bush  V.  Waikifu,  vol.  14,  p.  33 

5.  Bequest  to  A.  B,  for  life,  and  after  his 
deatn  to  "all  the  present  born  children 
of  A,  B,  equally."  One  of  them  died 
between  the  date  of  the  will  and  the  de^th 
of  the  testatrix.  Held,  that  his  share 
did  not  lapse,  but  that  the  bequest,  being 
to  a  class,  the  whole  was  divisible 
amongst  those  who  survived  the  testatrix. 
Leigh  V.  Leigh,  vol.  17,  p.  605 

6.  Under  a  gift  to  one  for  life,  with  re- 
mainder "  to  my  grandchildren."  Held, 
thatthe  bequest  waa  not  limited  to  grand- 
children to  whom  legacies  had  previously 
been  given  mom^inoHm^  but  that  all  the 
grandchildren  who  came  into  esse  prior 
to  the  period  of  distribution  were  entitled. 
Megan  V.  Bmrmie,  vol.  18,  p.  21 1 

7.  After  the  death  of  the  annuitant,  the 
testator  directed  that  "  the  principal  from 
which  such  annuity  waa  den  ved  should  be 
equally  dirided  between  her  five  daugh- 
ters then  in  existence  and  any  other  chil- 
dren, whether  male  or  female,  that  might 
yet  be  born."  Held,  that  the  five  daugh- 
ters, and  all  the  after«bom  children  of  the 
annuitant,  were  entitled  to  the  fund  pro- 
ducing the  full  annuity,  in  equal  shares. 
Attwater  v.  AUwaier.  vol.  18,  p.  330 

8.  Bequest  to  wife  for  life,  and  afterwards 
to  all  the  testator*s  nephews  and  nieces 
living  at  the  death  of  his  wife,— namely, 
'*all  the  children  of  my  brother  &  /f." 
&c.  (naming  the  greater  part,  but  not  the 
whole  of  his  brothers  and  sisters,  and  ex- 
cepting one  of  his  nieces  by  name,  and 
giving  her  a  legacy).  Held,  that  this 
was  not  a  gift  to  a  class  consisting  of  all 
the  testator's  nephews  and  nieces,  but  to 
the  children  only  of  those  brothers  and 
sisters  who  were  specifically  named.  1» 
re  HulPs  Estate.  vol.  21,  p.  314 

9.  Devise,  after  prior  interests** equally" 
amongst  the  tettatoc's  "  legal  personal  re- 
presentatives, in  such  and  the  Uke  manner 
as  if  the  same  had  been  to  be  paid  under 
the  Statute  of  Distribution."    Hdd,that 
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the  class  were  to  be  ascertained  at  the 
testator's  death,  and  that  the  testator's 
widow  and  his  only  son  took,  not  equally, 
hot  according  to  the  statute,  t.  e.  one- 
third  to  the  widow,  and  two-thirds  to  the 
son.    Holloway  ▼.  Radelife. 

vol.23,  p.  163 

1 0.  A  testator  directed  a  reversionary  sum  to 
foil  into  his  residue.  Ue  gave  an  an- 
nuity to  A,  for  life,  and  his  residue  to  a 
classof  children  who  should  attain  twenty- 
one.  The  only  residue  was  the  rever- 
sionary sum  and  the  fund  set  apart  to 
snswer  the  annuity.  On  the  death  of  A,, 
Held,  that  children  born  in  the  life  of  A., 
but  after  one  of  the  class  had  attained 
twenty-one,  were  excluded,  and  did  not 
participate  in  the  fund  then  distributable. 
Bagger  ▼.  Payne,  vol.  23,  p.  474 

11.  Under  a  bequest  in  trust  for  all  the  sons 
and  daughters  of  A.,  B.  and  C.  (who  were 
living)  who  shall  attain  twenty-one,  it 
was  held,  that  the  class  was  not  to  be 
ascertained  on  the  first  of  the  class  attain- 
ing  twenty-one,  in  consequence  of  the 
will  containing  a  power  of  maintenance 
and  advancement,  whether  they  "shall 
or  oof*  have  attained  twenty-one,  and 
notwithstanding  the  liability  of  the  share 
to  be  lessened  by  the  subsequent  addition 
to  the  class  entitled  to  the  entire  fund. 
Iredell  ^.  Iredelk    (No.  2.) 

vol.  25,  p.  485 

12.  Bequest  of  100/.  each  to  the  two  sisters, 
and  bis  ornaments  to  be  equally  divided 
amongst  the  unmarried  ones.  Held,  that 
tlie  class  of  unmarried  daughters  was  to 
be  ascertained  at  his  death.  Blagrove  v. 
Coore,  vol.  27,  p.  138 

13.  A  testator,  a  widower,  appointed  a 
trust  fund,  over  which  he  had  an  exclu- 
sive power  of  appointment,  in  favour  of 
his  children,  "to  be  equally  divided 
among  my  sons,  and  also  any  other  sum 
of  money  that  I  may  die  possessed  of.*' 
He  had  previously  named  all  his  children. 
Held,  that  the  sons  took  as  a  class,  and 
that  those  who  survived  the  testator  were 
entitled  to  the  whole  fund.  Filzroy  v. 
The  Duke  of  Richmond.    (No.  1.) 

vol.  27,  p.  186 

14.  A  testator,  having  five  daughters,  gave 
a  legacy  to  one  and  the  residue  to  the 
remaining  four  (by  name)  *'and  their 
issue ;"  but  he  afterwards  directed,  that 
any  subsequent- bom  daughters  and  their 
issue  should  be  entitled  to  equal  shares 
with  the  four  daughters.  One  of  the  four 
died  without  issue  in  the  life  of  the  testa- 
tor. Held,  that  there  was  do  intestacy, 
that  the  daughters  took  as  a  class,  and 
that  those  who  survived  took  absolutely. 
Re  Stanhope* t  Truttt,  vol.  27,  p.  201 

15.  A  testator  bequeathed  legacies  of  *'  500/. 
a  piece  to  each  child  that  may  be  born  " 
to  either  of  the  children  of  my  brothers. 
Held,  that  the  class  included  only  the 


children  coming  into  uee  between  the 
date  of  the  will  and  the  death  of  the  tes- 
tator, and  that  children  born  at  the  date 
of  the  will  and  those  born  after  bis  death 
(unless  en  ventre  ta  mire  at  that  period) 
were  excluded.     Towneend  v.  Early. 

vol.  28,  p.  429 

16.  A  testator  bequeathed  stock  to  his  aunt 
for  life,  and,  after  her  death,  to  his  father, 
"  and,  in  case  of  his  death,  then  to  de- 
volve  on  his  brothers  and  sisters  or  their 
representatives."  The  father  and  two 
brothers  predeceased  the  aunt.  Held, 
that  the  ** death"  of  the  father  meant 
death  in  the  life  of  the  tenant  for  life ; 
that  the  brothers  and  sisters  who  survived 
the  aunt,  and  the  representatives  of  those 
who  predeceased  her,  were  entitled  to 
the  stock.  Secondly,  that  "  representa- 
tives "  meant  executors  or  administrators, 
and  not  next  of  kin,  and  that  they  took 
as  trustees,  and  not  beneficially.  Re 
Henderaou.  vol.  28,  p.  656 

17.  A  tesutor  devised  all  the  estates  oefbre 
specified  to  his  sister's  "family,"  and 
proceeded  thus: — "I  give  to  /.  R.  D. 
(who  was  the  sister's  son)  my  Dalton 
estate,  and  the  rest  to  be  sold  and  divided 
equally."  Held,  that  the  children  of  the 
sister,  including  /.  R,  D,,  took  the  pro* 
duce  of  the  sale  equally.  Reay  v.  Raw' 
linson.  vol.  29,  p.  88 

18.  Bequest  to  all  the  children  of  A.  "  now 
born  or  hereafter  to  be  bom,"  who  shalh 
attain  twenty  one,  in  equal  shares ;  with 
powers  of  maintenance  out  of  and  for 
accumulation  of  income,  and  of  advance- 
ment out  of  the  "  presumptive  shares." 
Held,  that  on  the  first  child  attaining 
twenty-one  the  class  was  ascertained,  and 
that  the  children  afterwards  born  were 
excluded.    Bateman  v.  Oray. 

vol.  29,  p.  447 

19.  A  testator  devised  an  estate  to  his  sons 
Phineat  and  John  equally,  during  the  life 
of  Phineas,  and  until  his  youngest  child 
attained  twenty- one,  and  on  the  death  of 
Phineas,  and  on  the  youngest  child  at* 
taining  twenty-one,  to  sell  it  and  pay 
one  half  of  the  money  to  John  and  his 
heirs,  and  the  other  half  among  the  then 
living  children  of  Phineas.  "  But,"  said 
the  testator,  "  in  case  of  John's  death 
without  lawful  issue  before  the  said  divi- 
sion takes  place,  then  I  give  his  half 
share  to  and  amongst  my  then  living 
grandchildren,  share  and  share  alike." 
JoAn  died  without  issue  in  1827i  Phineas 
died  in  1858.  Held,  that  the  grandchil- 
dren were  to  be  ascertained  at  the  death 
of  Phineas,  and  that  the  representatives 
of  a  grandchild  who  died  in  1856  took  no 
share.     Gill  v.  Barrett.       vol.  29,  p.  372 

20.  A  testator  devised  a  real  estate  to  trus- 
tees in  fee,  in  trust  for  all  the  children  of 
his  two  sisters  then  bora,  or  thereafter  to 
be  born,  who  should  have  attained,  or 


192 


GENER4L  INDEX. 


should  afterwards  attain  twenty-one,  in 
equal  shares ;  and  he  directed  that,  as 
the  same  should  respectively  become 
vested,  the  trustees  should  convey  the 
Mme  accordingly.  Held,  that  the  chil- 
dren born  after  the  testator's  death  took 
a  share.    Eddowet  v.  Eddowes, 

▼oL  30,  p.  60S 

21.  Bequest  to  a  brother  for  life,  and,  at  his 
death,  "  to  be  equally  divided  amongst 
his  surviving  children  and  my  niece 
A.  W.**  Held,  that  this  was  not  a  gift  to 
a  class ;  and,  it  9F,  having  died  in  the 
life  of  the  testator,  that  R.  tV,*B  share 
lapsed.      Drakeford  v.  Drakeford. 

vol.  33,  p.  43 

22.  Gift  to  A,  for  life,  and  after  her  decease 
to  all  the  children  of  B.,  who  should  be 
living  at  the  testator's  death  or  be  bom 
afterwards  who  should  attain  twenty-one, 
with  a  direction  that  no  child  should  be 
excluded  in  consequence  of  any  other 
child  having  attained  a  vesited  interest. 
Held,  that  the  class  was  to  be  ascertained 
upon  the  latter  of  these  two  events,  viz., 
a  child  of  B»  attaining  twenty-one  at  the 
death  of  A.,  and  that  a  child  bom  after 
that  period  was  excluded.  Parttm*  v. 
Jnatice.  vol.  34,  p.  598 

23.  A  testator  having  made  gifts  to  the 
three  children  of  his  first  marriage,  gave 
his  residue  to  his  wife  for  life,  with  re- 
mainder to  the  five  children  of  his  second 
marriage  (by  name)  "and  such  other 
child  or  children  as  should  be  living  at 
the  time  of  his  death.*'  Held,  on  the 
context,  that  the  children  of  the  first 
marriage  were  not  included  in  the  residu- 
ary gift.     Lotejoy  v.  Crqfter. 

vol.  35,  p.  149 

24.  Gift,  on  the  decease  of  parents  "  leaving 
children,"  to  all  the  children  in  default 
of  appointment.  Held,  that  a  child  need 
not  survive  the  parents  in  order  to  take. 
Re  Graiwiek.  vol.  35,  p.  215 

GIFT  TO  A  CLASS  (SUBSTITUTION 
OF  CHILDREN.) 

[See  Survivorship,  Vestimo.] 

1.  Bequest  by  testator  to  A.  for  life,  and 
"  after  death  of  A.  to  my  four  children 
or  the  survivor  or  survivors  of  them 
equally,  or  their  heirs."  One  of  the  four 
children  died  in  A.'a  life.  Held,  that  his 
children  took  by  way  of  substitution. 
Price  V.  Loekley,  vol.  6,  p.  180 

2.  Bequest  by  testator  to  A,  for  life,  and 
afterwards  **  to  my  children  then  living 
or  their  issue,  the  issue  to  take  the 
father's  share."  Held,  that  the  issue 
took  by  substitution,  and  that  to  entitle 
them  they  must  survive  A,  Bennett  v. 
Merriman.  vol.  6,  p.  360 

3.  Gift  to  A.  for  life,  with  remainder  to 
the  daughters  of  B.,  *'  and  their  descend- 
ants, per  sHrpet,  to  hold  to  them,  their 


heirs  and  assigns  for  ever."  .The  daugh- 
ters had  children  at  the  death  of  the  tes- 
tator and  of  the  tenant  for  life.  Held, 
that  the  daughters  took  absolute  interesu 
and  in  joint  tenancy,  and  that  the  issue 
could  only  take  by  substitution.  Diek  v. 
Lacy,  vol.  8,  p.  214 

4.  Bequest  to  if.  to  be  paid  within  six 
months ;  but  if  he  should  die,  not  having 
received  his  legacy,  then  his  children  to 
be  entitled  to  his  share.  A,  predeceased 
the  testator.  Held,  that  his  children 
took  nothing.    Smith  v.  Oliver, 

vol.  11,  p.  494 

5.  A  testator  professed  to  give  legacies  to 
each  of  twelve  first  cousins  nominatiM,  but 
he  enumerated  eleven  only,  and  stated 
the  other  to  be  dead,  and  desired  his 
legacy  to  be  paid  to  his  children.  He 
afterwards  directed,  after  the  decease  of 
his  wife,  the  whole  remainder  of  his 
property  *'  to  be  divided,  share  and  share 
alike,  to  his  aforesaid  twelve  first  cousins 
and  their  children."  Held,  that  the 
first  cousins  took  vested  interests  at  the 
death  of  the  testator,  subject  to  be  di- 
vested on  their  deaths  in  the  widow's 
life,  in  which  event  their  children  took 
by  substitution.     Bwrrell  v.  Basker/Uld. 

vol.  11,  p.  525 

6.  Bequest  to  "my  son  William  or  bis 
children."  Held,  that  the  son  who  sur- 
vived was  absolutely  entitled,  and  that 
the  children  could  only  take  by  substi- 
tution, in  case  of  the  death  of  their 
parent.    Penlty  v.  Penley, 

vol.  12,  p.  547 

7.  Bequest  to  H,  S.  for  life,  and  after  her 
decease  to  the  testator's  four  brothers 
and  sister,  '*  or  such  of  them  as  should 
be  then  living,"  equally.  And  in  case 
any  of  them  should  be  then  dead,  then 
he  bequeathed  his  or  her  share  to  the 
children,  *'  to  be  paid  at  the  time  before 
mentioned."  The  brothers  and  sister 
all  died  in  the  lifetime  of  H.  5.,  one  {A, 
B.)  having  had  no  children.  Held,  that 
the  representatives  of  A.  B.  were  entitled 
to  his  share,  and  that  all  the  children 
took,  whether  living  at  the  death  of  H,  S, 
or  not  Matters  ▼.  Scales,     vol.  13,  p.  60 

8.  Children  cannot  take  by  substitution  fbr 
their  deceased  parent,  who  forms  one  of 
a  class,  unless  the  parent,  if  living,  could 
himself  have  taken.  Qmlthurst  v.  Carter, 

vol.  15,  p.  421 

9.  Bequest  (in  effect)  to  A.  for  life,  and  in 
default  of  her  appointment,  equally 
amongst  "her  sisters  or  their  children, 
living  at  her  decease."  Held,  first,  that 
the  children  took  by  substitution,  and 
therefore,  that  the  children  of  a  sister 
who  was  dead  at  the  date  of  the  will 
could  not  take ;  and  secondly,  that  such 
of  the  children  as  were  entitled  took 
"per  stirpes.'*     Congreve  v.  Palmer. 

vol.  16,p.4S5 
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10.  DistiDctioA  between  a  gift  to  seTeral, 
with  remainder  to  their  children,  and  one 
to  le? eral.  with  a  substitutional  gift  to 
tbeir  children,  in  respect  to  the  children 
tiking  **p«r  siirpe**'  or  "per  capita.** 
Ctm^tm  V.  Paimer.  vol.  16,  p.  435 

11.  Distinction  between  a  substitutional  gift 
ifter  a  bequest  to  persons  as  a  class,  and 
ooe  following  a  gift  to  individuals  nomi- 
solta.    Jve  V.  King.  vol.  16,  p.  46 

11  Bequest  to  A.  for  life,  and,  after  her 
decease,  to  B.  or  his  heirs,  in  suth 
nanoer  as  he  might  deem  proper,  B. 
died  before  A,  Held,  a  gift  by  substi- 
(otion,  to  the  next  of  kin  of  B,,  at  his 
and  not  at  A.*9  death,  according  to  the 
Statute  of  Distributions,  as  tenants  in 
common  and  in  the  same  proportions. 
Jaeobi  V.  Jacob;  vol.  16,  p.  557 

IS.  A  testator  gave  his  personal  estate  to 
A.  lor  life,  and  after  the  decease  of  y4.  he 
directed  his  executors  to  divide  it  among 
the  six  children  of  his  late  sister  ji,  J, 
(oamiog  them),  "who  should  be  living 
it  tbe  time  of  his  decease,  and  the  issue 
of  such  of  them  as  should  be  living  at 
the  time  of  his  decease,  and  tbe  issue  of 
•och  of  them  as  should  then  be  dead, 
leaving  issue  then  living,  the  issue  to 
take  only,  such  part  or  share  as  their 
parents,  if  then  living,  would  have  taken." 
If  anj  of  the  children  should  die  without 
lesving  issue,  his  or  her  share  was  to 
go  over  to  the  others;  and  if  any  of  the 
children  should  die  leaving  issue,  they 
were  to  take  as  therein  mentioned.  All 
tbe  six  children  of  J.  J.  survived  the  tes- 
tator and  the  tenant  for  life,  and  some  of 
them  had  iasue.  Held,  that  the  six 
ehildren  were  entitled  to  the  fund  abso. 
lotely,  and  that,  in  the  events  which  had 
happened,  their  issue  took  nothing. 
Jtkmion  ▼.  Copt,  vol.  17,  p.  561 

14.  Bequest  to  a  class  equally,  with  a  sub* 
sdtnted  gift,  as  to  tbe  shares  of  any  who 
predeceased  the  testator,  to  his  **  children 
or  remoter  issue,"  per  stirpes  of  *'  their 
parents'  or  grandparents' "  sliares.  Held, 
that  the  grandchildren  could  not  claim  a 
ihare,  by  aubstitution,  in  competition  with 
children,  but  that  the  children  alone  were 
entitled  to  the  exclusion  of  grandchiU 
dren.    Jmsem  v.  Harris,    vol.  19,  p.  210 

15.  Bequest  of  2,000^,  in  trust  to  pay  one- 
half  of  the  interest  to  Nathaniel  for  life, 
and  the  other  to  Thowuu  for  life,  and 
afterwards  to  their  wives  for  life.  And 
in  case,  at  the  death  of  Nathaniel  and 
wife,  there  should  be  issue  of  Na- 
thaniel,  to  transfer  a  moiety  to  the  chil- 
dren at  twenty-one,  and  in  case  there 
should  be  no  such  issue,  or  they  should 
die  onder  twenty-one,  then  over.  "  And 
•Of  in  like  manner,"  upon  the  decease 
of  Tkmas  and  wife,  the  other  half  to  be 
transferred  to  his  lawful  issue, "  and  in 

of  no  such"  issue  or  they  shall  all 
▼ou  XXXVI— L 


depart  this  life  before  thev  shall  attain 
twenty-one,  then  over.  Held,  that  a 
child  of  Thomas,  who  attained  twenty- 
one,  but  died  in  the  life  of  her  mother, 
took  no  interest     WiUon  v.  Mount, 

vol.  19,  p.  292 

16.  Bequest  to  A,  B.  for  life,  and  after  her 
death,  to  pay  and  divide  it  amongst  her 
children  living  at  her  decease,  and  the 
issue  of  such  of  them  as  should  be  then 
dead  leaving  issue,  such  issue  to  take 
their  parents*  share,  with  a  gift  over  if 
all  the  children  of  J.  B.  should  die  in  her 
lifetime  without  leaving  issue.  Two 
children  died  in  the  life  of  A.  A.,  leaving 
children.  Held,  that  grandchildren  of 
jt.  B,  who  predeceased  their  parents  did 
not  take ;  but  that  grandchildren  of  A.  B., 
who  survived  their  parents,  but  died  in 
the  life  of  jf.  /).,  took  vested  interests, 
which  passed  to  their  representatives. 
Thompson  v.  Clive.  vol.  23,  p.  282 

17.  A  tesUtor  bequeathed  to  J.  1,000/., 
part  of  a  policy  of  1,200/.,  and  the  re- 
maining 200/.,  together  with  all  advan- 
tages arising  from  the  policy,  to  his 
widow.  By  a  codicil  he  gave  the  1,000/. 
to  trustees  for  A,  and  her  children,  and 
in  case  of  ^.'s  death  without  children,  to 
his  widow  **ot  her  heirs."  The  widow 
died,  having  bequeathed  the  1,000/.  to 
B.,  and  A.  died  afterwards  without 'chil- 
dren. Held,  that  B.  was  not  entitled, 
but  that  the  next  of  kin  of  the  widow 
(ascertained  at  her  death,  and  not  at  the 
period  of  distribution)  took  the*  1,000/. 
by  substitution.     In  re  Craven, 

vol.  23,  p.  83S 

18.  Bequest  to  A.  for  life,  and  after  her 
death,  to  B.  and  C.  "  or"  their  children. 
B.  and  C.  survived  A,  Held,  that  their 
children  took  nothing.    Sparks  v.  R^staL 

vol.  24,  p.  218 

19.  Bequest  to  A.  for  life,  with  remainder 
to  her  children  living  at  her  death,  and 
their  issue,  the  issue  to  take  the  share  of 
a  deceased  parent,  followed  by  a  declara- 
tion that  the  children  should  take  vested 
and  transferable  interests  at  twenty-one, 
or  leaving  lawful  issue  at  the  time  of  his 
decease  before  that  age.  A  child  at- 
tained twenty-one,  and  died  in  the  life  of 
A.  without  having  any  issue.  Held,  that 
the  representatives  took  no  share.  In  re 
Payne.  vol.  25,  p.  556 

20.  Gift  to  one  for  life,  and  after  his  de- 
cease, to  his  children  "then  living,  or 
their  legal  personal  representatives, 
share  and  share  alike."  Held,  that  the 
representatives  took  as  a  distinct  class 
and  not  by  substitution,  and  that  the 
representatives  of  children  who  died  in 
the  lifetime  of  the  testator,  and  of  those 
who  were  dead  at  the  date  of  the  will, 
participated.    King  v.  Cleaveland, 

vol.  26,  p.  26 

21.  Bequest  to  my  niece  and  such  of  my 
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nephews  and  nieces  as  shall  be  then 
living,  and  the  children  of  such  of  them 
as  shall  be  then  dead,  such  children  to 
be  entitled  only  to  the  part  of  their  pa- 
rents. Held,  that  the  children  of  a 
nephew  who  died  in  the  life  of  the  tes« 
tatrix  participated.    Re  Faulding*t  Trust. 

vol.  26|  p.  263 
(See  Garey  v.  Wkittingham. 

vol.  5,  p.  268) 

22.  Bequest  by  testator  to  A.  and  B.  for 
their  lives,  and  afterwards  to  be  equally 
divided  between  my  surviving  brothers 
and  sisters  or  their  children  equally. 
Held,  that  only  those  children  who  Bur< 
vived  A.  and  B,  participated.  Jtkinson 
v.  Bartrum,  vol.  28,  p.  219 

23.  Bequest  to  be  equally  divided  between 
R,  Q,  and  "my  brothers  and  sisters,  or 
their  children,"  and  unto  J.  /.  Held, 
that  the  children  of  such  of  the  brothers 
and  sisters  as  were  dead  at  the  date  of 
the  will  could  not  take  by  substitution. 
Re  Ann  fVootT*  fVilL  vol.  31,  p.  323 

24.  A  testator  bequeathed  a  legacy  to  such 
of  his  nephews  and  nieces  (children  of 
A.  B.)  as  should  be  living  at  his  death 
equally,  and  he  provided  as  follows,  that 
in  case  any  nephew  or  niece  **  shall  die 
in  my  lifetime/'  leaving  children  living 
at  my  decease,  such  children  should 
stand  in  their  parents*  place  and  be  en- 
titled to  the  share  which  the  deceased 
parent  would  have  been  entitled  to,  if 
Jiving  at  my  decease.  A  child  of  a 
niece  who  had  died  prior  to  the  date  of 
the  will  was  held  entitled  to  participate 
in  the  legacy.    In  re  Chapman's  iVUL 

vol.  32,  p.  382 

25.  Gift  of  residue  to  widow  for  life,  and 
afterwards  to  divide  amongst  such  of  six 
nephews  and  nieces  "  as  should  be  living 
at  the  time  of  her  decease ;"  but  **  if  any 
or  either  of  them  should  be  then  dead 
leaving  issue,"  then  "  that  such  issue 
shall  be  entitled  to  the  father's  or 
mother's  share."  A  nephew  and  his 
only  child  died  in  the  life  of  the  widow : 
Held,  that  the  child  took  no  interest  in 
the  residue.     Holgate  v.  Jennings, 

vol.  34,  p.  79 

26.  Whether  the  same  conditions  are  (by 
implication)  applicable  to  a  substitutional 
gpft  as  are  expressed  in  regard  to  the 
original  gift,  qumre.    Ibid, 

27.  Under  a  gift  to  parents,  with  a  gift,  by 
substitution,  to  their  children  m  the 
event  of  such  parents  dying  leaving 
issue.  Held,  that  to  entitle  the  children, 
the  event  must  happen  prior  to  the  period 
of  distribution.     IVoody.Wood. 

vol.  35,  p.  587 

28.  A  testator  directed  his  real  esute  to  be 
sold  on  the  death  of  bit  widow,  and  the 
produce  paid  to  bis  six  "children  and 
the  issue  of  such  of  them  as  should  die 
leaving  issue/'  equally,  "the  issue  of 


such  children  being  respectively  entitled 
amongst  them  to  such  share  only  as  their 
parents  would  have  been  entitled  to  if 
living."  The  will  contained  a  gift  otct, 
in  case  of  any  of  the  children  dying  in 
the  testator's  **  lifetime  or  after  hit  de- 
cease"  without  leaving  a  child.  Held, 
that  a  child  who  survived  the  widow 
became  absolutelv  entitled  and  that  ber 
children  took  nothing.     Wood  v.  WoU. 

vol.  83,  p.  5S7 


GOODWILL. 

1.  A  widow  carried  on  the  business  of  a 
licensed  victualler  on  premises  held  by 
her  from  year  to  year.  Prior  to  her 
second  marriage,  she  assigned  her  house- 
hold goods,  furniture,  stock  in  trsde, 
brewing  utensils,  and  all  other  her  effects, 
upon  trusts  excluding  her  husband.  She 
married.  Held,  that  the  goodwill  of  the 
trade,  which  was  afterwards  sold,  passed 
by  the  deed  as  incident  to  the  stock  and 
licence,  and  not  to  the  husband  with  the 
premises.     England  v.  Downs, 

vol.  6,  p.  269 

2.  Claim  of  retiring  partner  to  a  share  in 
the  value  of  the  goodwill  of  the  business 
disallowed.    H^li  v.  Hall, 

voL  20,  p.  139 

3.  Two  persons  entered  into  partnership 
for  twenty-one  years,  but  in  consequence 
of  disagreements  and  misconduct,  dis- 
putes ensued.  The  partnership  was  dis- 
solved by  decree,  one  consenting  to  retire 
and  the  other  to  take  the  stock  and  effects 
at  a  valuation. 

Held,  that  the  retiring  partner  was  not 
entitled  to  any  allowance  for  hia  share  of 
the  goodwill,  no  provision  being  made 
by  the  partnerahip  articles  for  such  an 
allowance  on  a  dissolution  by  death  or 
by  the  retirement  of  one  partner  by 
notice  during  the  term.     Ihid, 

i.  The  estate  of  a  deceased  partner  is 
entitled  to  participate  in  the  goodwill  of 
a  business,  which  does  not  belong  to  the 
surviving  partners,  except  by  express 
agreement     ffedderhurm  ▼.  fFedderbmm. 

vol.  22,  p.  84 

6.  Solicitors  agreed  to  become  partners 
for  seven  years,  and  stipulated  that,  if 
cither  retired,  the  continuing  partner 
should  pay  him  the  fair  marketable  valae 
of  his  goodwill.  One  gave  notice  two 
days  before  the  expiration  of  the  seven 
years.  Held,  under  these  circumstances, 
that  he  was  only  entitled  to  the  value  of 
the  goodwill  as  for  two  days,  and  not  as 
of  a  going  business.    Aueten  v.  Beys. 

vol.  24,  p.  598 

6.  There  is  no  equity  to  prevent  a  sur- 
viving partner  or  clerk  who  is  appointed 
executor  from  cpntinuing  the  same  trade, 
and  a  purchaser  of  the  testator's  goodwill 
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miMt  take  tabject  to  the  chanoe  of  ob- 
taining the  eaatomers  of  tbe  old  eata- 
btiahflBent    Dwriet  t.  Hodgum* 

vol.  25.  p.  177 

7.  Tbe  goodwill  of  a  tobacco  broker,  whoae 

brother  had  been  actively  engaged  in 

tbe  buaineaa  and  aurvived  him,  and  con- 

tiDued  the  buaineaa,  held  to  be  valuelesa. 

%.  Tbe  terma  ''goodwill,  &c.,"  in  a  con- 
tract for  the  aale  of  a  foundry,  are  not  ao 
uncertain  as  alone  to  prevent  a  decree 
for  specific  performance  of  it;  for  the 
vorda  tt  c^gtgra  point  to  thinga  necea- 
Mrily  connected  with  and  belonging  to 
tbe  goodwill,  and  to  be  defined  in  the 
conveyance.     Cooper  v.  Hood. 

vol.  26,  p.  298 

9.  Tbe  goodwill  in  a  partnerahip  buaineaa 
does  not,  on  the  death  of  one  partner, 
survive  beneficially  to  the  othera ;  when 
it  baa  any  value,  a  due  proportion  belonga 
to  the  estateof  the  deceased  partner,  but 
tbe  aurviving  partner  baa  atill  the  rigiit 
to  carry  on  tbe  aame  buaineaa  and  at  the 
same  place.     Smith  v.  Everett. 

vol.  27,  p.  446 

10.  After  the  deeeaae  of  one  of  two  partnera 
in  a  bank,  the  survivor  aold  the  buainesa 
for  10,000/.  Held,  that  the  estate  of  the 
deceaaed  waa  entitled  to  a  ahare  of  ao 
much  of  the  10,000/.  aa  waa  attributable 
to  tbe  goodwill,  and  apecial  inquiries  were 
directed  to  ascertain  the  value,  having 
regard  to  tbe  fact,  firat,  that  the  partner- 
•hip  premises  belonged  to  the  survivor ; 
secondly,  that  be  had  atill  the  right  to 
carry  on  the  same  business  in  the  same 
locality ;  and  thirdly,  that  the  aole  right 
of  iaaatng  notes,  under  the  7  ft  8  f^iei.  c. 
82,  belonged  to  him.     Ibid, 

11*  Declaration  of  the  rights  of  surviving 
partners  to  carry  on  the  same  trade  after  the 
aale  of  the  partnership  premisea  and  buai- 
nesa; but  that,  notwithstanding  this,  the 
chance  of  a  purcbaaer  of  the  partnerahip 
(Moperty  to  retain  the  old  cuatomers  could 
not  be  treated  as  of  no  speculative  value. 
Cook  V.  CelUngridge,  vol.  27,  p.  456 

11  Aa  to  the  principle  on  which  the  value 
of  tbe  goodwill  of  a  buaineaa  ahould  be 
ascertained,  as  between  the  partners,  on 
a  diaaolution.    Mellersk  ir.  Keen,  (Na2.) 

vol.  28,  p.  458 

18.  When,  on  a  diaaolution,  one  partner 
obtains  ezcl naively  tbe  benefit  of  the 
goodwill,  and  is  made  accountable  for  it, 
the  Court,  in  ascertaining  its  value,  con- 
siders what  it  would  have  produced,  if 
sold  io  the  most  advantageous  manner 
atkd  at  the  proper  period  of  time.    Ibid, 

14.  The  value  of  the  goodwill  of  a  banking 
buaineaa  sasessed  at  one  year'a  average 
netprofita.    Ibid, 

15.  Tbe  legatee  of  the  share  of  the  mere 
goodwill  of  a  deceased  partner  cannot 
aopport  ik  bill  against  tbe  surviving  part- 


ner to  obtain  tbe  benefit  of  hia  legacy, 
even  after  assent  by  tbe  executor.  Robert' 
son  V.  Quiddington,  vol.  28,  p.  529 

16.  A,  and  B.  carried  on  buaineaa  in  part- 
nerahip on  premiaea  belonging  to  the 
firm.  A,  died,  having  bequeathed  hia 
goodwill  (not  including  the  book  debts  or 
atockin  trade)  to  the  Plaintiff.  The 
ezecutora  aaaented  to  the  bequeat,  but  bad 
aaaigned  the  teatator'a  intereat  in  the 
trade  premiaea  to  the  aurviving  partner. 
To  a  bill  by  tbe  Plaintiff  againat  the  aur- 
viving partner  to  realiae  hia  ahare  of  the 
goodwill,  a  general  demurrer  was  allowed. 
Ibid. 

17.  Upon  the  decease  of  one  partner,  a 
decree  waa  made  for  the  aale  of  the  buai- 
neaa aa  a  going  concern,  and  it  was  pro- 
posed to  sell  to  any  purchaser  **  the  right 
to  hold  himself  out  aa  the  aucceaaor  of  the 
firm  of  Samuel  J.  if  Sons,**  Held,  that 
the  particulara  of  aale  ought  to  explain 
that  tbe  aurviving  partner,  fVilUam  J., 
bad  still  a  right  to  carry  on  the  aame 
business  in  the  same  town  in  hia  own 
name.     Johnson  v.  Helleley, 

vol.  34,  p.  68 


GRANDCHILDREN. 

[See  Children.] 


GRANT. 

[See  Deed.] 

GUARDIAN. 
[See  Guardian  ad  litem.] 

1.  Where  a  female  appointed  by  the  Court 
to  be  guardian  of  an  infant  marriea.  it  is 
of  courae  to  make  a  new  reference  to  the 
Master  to  appoint  a  guardian.  In  re 
GomalL  vol.  1,  p.  847 

2.  Tbe  testator  appointed  his  widow  and 
two  other  peraona  guardians  of  his  chil- 
dren. By  a  codicil,  he  "  left  their  care, 
charge,  and  education"  to  hia  widow. 
Held,  that  the  appointment  by  the  will  of 
guardiana  waa  not  revoked  by  tbe  codicil. 
Hare  v.  Hare.  vol.  5,  p.  629 

8.  Proceedinga  in  IreUund^  to  appoint  guar- 
diana to  infanta,  adopted  in  England 
under  the  circumstances.  Daniel  v.  I^ew- 
Urn.  vol.  8,  p.  485 

4.  Tbe  Court  exercises  a  control  in  respect 
of  any  idlowance  ordered  to  be  paid  to  a 
teatamentary  guardian,  and  on  the  mar- 
riage of  a  female  testamentary  guardian 
to  whom  an  allowance  for  maintenance 
has  been  ordered  to  be  made,  inquiriea 

.    into  tbe  altered  state  of  ourcumatances. 

^    /mra  V.  i^MM//.  ...vol.  lb  p.  845 
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6.  A  testamentary  guardian  is  a  trustee, 
and  therefore  the  Statute  of  Limitations 
is  inapplicable  to  accounts  as  between 
him  and  bis  ward.    Mathew  t.  BrUe. 

vol.  14,  p.  341 

6.  Uncle  and  aunt  appointed  guardians  of 
the  person  of  an  infant  on  petition  with- 
out suit  or  reference,  no  allowance  being 
asked,     fn  re  Seale.  vol.  15,  p.  25 

7.  Infants,  who  were  in  their  mother's 
custody,  under  an  agreement  to  re- 
store them  to  the  father  on  a  given 
day,  which  she  refused  to  do,  by  their 
bill  prayed,  that  they  might  be  restored 
to  their  father,  to  be  educated  in  England* 
Held,  tliat  the  Court  had  jurisdiction  to 
take  cognizance  of  the  case,  and  would 
interfere  in  the  manner  most  for  their 
benefit,  provided  it  could  see  the  mode  of 
enforcing  its  order.    Hope  v.  Hope. 

vol.  19,  p.  237 

8.  Whether  by  the  stat  12  Car.  2,  c  24, 
s.  8,  a  witness  to  a  deed  appointing  a 
guardian  is  necessary — qutere.  Morgan  v. 
Hatehetl,  vol.  19,  p.  330 

9.  Observations  as  to  the  duty  of  guardians 
to  watch  over  their  wards.  Kay  v. 
Johnston,  vol.  21,  p.  536 

10.  A  contract,  by  which  a  father  deprives 
himself  of  all  his  parental  control  over 
his  child,  is  contrary  to  the  policy  of  the 
law,  and  void;  but  such  a  contract  is 
valid,  if  the  conduct  of  the  father  towards 
his  child  is  so  gross  that  the  Court  would 
remove  the  child  from  his  custody.  Sw{ft 
V.  Swift.  vol.  34,  p.  266 

1 1.  A  father,  who  had  criminally  assaulted 
bis  infant  daughter,  executed  a  separa- 
tion deed,  giving  the  sole  control  of  his 
children  to  his  wife.  It  was  enforced  in 
equity.    Ibid, 

12.  The  father  of  an  infant  of  two  and  a  half 
years,  originally  a  Protestant,  had  died  a 
Roman  Catholic  His  widow  married 
again  and  was  a  Protestant.  The  Court 
refused  to  remove  the  child  from  the 
custody  of  the  mother  on  the  ground  of 
her  religious  opinions.    Austin  v.  Austin. 

voL  34,  p.  257 


GUARDIAN  AD  LITEM. 

1.  Guardian  ad  litem  to  an  infant  Defend- 
ant resident  out  of  the  jurisdiction,  ap- 
pointed on  motion  upon  proof  of  her 
respectability,  and  that  she  had  no  inte- 
rest adverse  to  that  of  the  infant,  Smith 
V.  Palmer,  vol.  8,  p.  10 

2.  Old  practice  of  appointing  six  clerk 
guardian  ad  litem  of  an  infant  Hancock 
Y.  Eaton*  vol.  5,  p.  223 

3.  Where  a  guardian  ad  litem  of  a  person  of 
unsound  mind,  though  not  so  found  by 
inquisition,  dies,  a  special  application  it 
iieccasary  to  obtain  the  appointment  of  a 


new  guardian,  and  an  appoiDtment  hj 
an  order  of  coarse  is  irregular.  Netdham 
V.Smith.  vol.  6,  p.  130 

4.  The  Court  nominates  the  guardun  ad 
litem  for  the  infant,  and  usuallv  appomtt 
the  -  solicitor  of  the  suitor's  fund.  Tkemet 
V.  Thomas.  vol.  7t  p.  47 

5.  It  is  not  the  practice  of  the  Court  to 
appoint  a  person  resident  abroad  to  be 
guardian  ad  litem.  Lady  Hartlasi  t. 
Atcherley.  vol  7,  p.  53 

6.  On  an  application,  by  motion,  for  the 
appointment,  without  a  commission,  of  a 
guardian  ad  litem  to  an  infant  abroad  aa 
affidavit  should  be  produced  of  the  in. 
fancy  of  the  party.  Lingren  v.  Lingrau 
Dick  V.  Lacy.  vol.  7,  p.  66 

7.  On  the  application  of  the  Plaintiffs,  a 
six  clerk  was  appointed  guardian  ei 
litem  for  a  Defendant,  who  was  stated  to 
be  an  infant,  but  was  in  reality  of  foil 
age.  A  decree  was  made,  and  the  ac* 
counts  taken  on  that  footing.  Held, 
that  the  proceedings  were  not  binding  on 
him«  and  the  Plaintiffs  were  ordered  to 
pay  the  costs  of  the  six  clerk.  Grees  ▼. 
Badley.  vol.  7,  p.  271 

8.  The  solicitor  of  the  Suitor's  Fund  ap- 
pointed, under  the  28th  Order  of  the 
26th  of  October,  1842,  guardian  atf  Kfen 
of  a  lunatic  Defendant  not  so  found  by 
inquisition.    M'Keverakin  v.  Cort. 

vol.  7i  p.  347 

9.  Whether  a  guardian  ttd  litem  can  be 
assigned  to  an  infant  resident  villus  the 
jurisdiction,  without  bringing  him  into 
Court,  or  by  means  of  a  commission, 
qumre.     Nixon  v.  Few,  vol.  7,  V^  349 

10.  On  an  application  to  appoint  a  solicitor 
guardian  ad  litem  to  a  Defendant  of  un- 
Bound  mind,  not  so  found  by  inquisition, 
the  Court  required  to  be  first  satisfied 
that  no  relative  would  undertake  the 
defence.    Meore  v.  PlateL    vol.  7,  p.  f  33 

11.  Notice  of  an  application  to  appoint 
ffuardians  ad  litem  to  infiints  whose, 
father  was  dead,  was  served  at  the  hooie 
of  the  mother  and  her  second  husband 
with  whom  the  infants  were  residing. 
Held  sufficient     Hitch  v.  WeUs. 

voL  8,  p.  576 

12.  On  an  application  that  the  solicitor  of  a 
feme  covert  might  be  appointed,  under 
the  32nd  Order  of  1845,  guardian  to 
defend  her  husband,  who  was  a  lunatic, 
the  Court  required  evidence  that  the 
husband  and  wife  had  no  adverse  inte- 
rests.    Biddulph  V.  Lord  Cawtoys. 

vol.  9,  p.  54f 

13.  The  Court  refused  to  appoint  the  Plain- 
tiff's solicitor  guardian  of  a  lunatic  De- 

.    fendant.    Ibid. 

14.  In  appointing  such  ^ardian,the  Court 
will  not  inteHiere  with  his  diieretion. 
Ibid. 

15.  A  guardian  ad  ttitm  must  be  appointed 
to  infanU  who  are  served  with  petitions, 
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tDritnled  "in  matters"  and  not  in  eauies. 
/*  rr  Barrimgion.  roh  27,  p.  272 

16.  An  order  of  coarM  for  the  appointment 
of  luch  a  gnardian  ad  iitem  may  be  ob- 
tained M  of  comae.    lUd. 


HEARING. 

1.  J.  and  B.  were  found  to  be  next  of  kin 
by  tbe  Master,  who  rejected  C.'t  claim. 
C.  excepted  to  the  report,  and  upon  an 
itnie  directed  by  the  Court,  he  was 
found  to  be  sole  next  of  kin.  A,  alone 
mored  for  a  new  trial.  Held,  that  B. 
might  be  heard  in  support  of  the  motion. 
JoknsUm  V.  Todd.  vol.  5.  p.  894 

2.  A  Defendant  excepting  to  a  Master'a  re- 
port, and  presenting  a  petition  of  re- 
bearing,  had  a  right  to  begin.  Pringle 
T.  CrooktM.  vol.  7,  p.  257. 

8.  Right  of  trustees  of  a  charity  to  be 
beard  ss  well  as  the  Attorney-General. 
Whkktr  T.  Hume,  vol.  14,  p.  609 


HEIR. 

[&<  COMVERSIOM,    EXONBRATION.    HeIR 

(CotTs  op),  Issue  at  Law,  Limitatiom 
(Words  of),  Order  of  Assets. 

1.  Tbe  words  "  lawful  heirs,"  held,  upon 
the  context  of  a  will,  to  mean  "  heirs  of 
tbe  body." 

A  testator,  having  several  children, 
directed  the  purchase  of  an  estate  for 
one  of  his  daughters,  **  for  her  use  and 
her  lawful  heirs,"  to  be  returned,  "  if  she 
died  without  lawful  heirs,"  to  the  other 
children  that  had  heirs.  Held,  upon  the 
context,  that  'Mawfol  heirs"  must  be 
construed  '*  heirs  of  the  body:"  that  the 
daughter  took  an  estste  tail,  and  that  the 
gift  over  was  also  an  estate  tail.  i$lsvp- 
M»  V.  Jtkworth,  vol.  6,  p.  412 

2.  Gif^  of  personalty  to  A,  for  life,  and 
afterwards  to  his  cnildren,  and  in  default 
to  the  hHrt  of  B.  Held,  that  the  next 
of  lun  were  entitled  under  the  ultimate 
limitation.  Epam  v.  Salt,    vol.  6,  p.  266 

3.  A  testator  '*  devised  and  bequeathed  his 
lands  and  property  whatsoever  in  jiut^ 
traliof"  together  with  the  arrears  of 
rents,  to  J.  and  B,,  **  their  heirs  and 
assigns,"  and  he  gave  the  residue  of  his 
esute  and  effects  to  C.  Held,  that  his 
personalty  in  AuMtralla  passed  under  the 
first  gift.    Robinwn  v.  Webb. 

vol.  17,  p.  260 

4.  The  words  <*  heirs  of  the  body  "  used  in 
a  will,  held,  by  construction,  to  mean 
**  children. 

A  devise  to  trustees,  in  trust  to  pay 
the  yearly  produce  to  A.  and  B.  in  equal 
shares  for  life,  with  survivorship,  in  case 
•f  the  death  of  eithar  **  without  issue. 
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But  if  either  should  die  "  leaving  iasue," 
then  her  part  to  be  paid  to  her  ''chU- 
dren"  equally.  And  after  the  death  of 
both  A  and  B.^  to  convey  *'  to  the  heirs 
of  the  body"  of  A.  and  B.,  share  and 
share  alike,  or  to  the  survivors,  and  if 
but  one,  then  to  such  "only  child." 
There  was  a  gift  over  if  A.  and  B.  should 
die  "  without  issue."  Held,  that  A.  and 
B.  took  life  estates  only,  with  remainder 
to  the  children,  as  purchasers.  Gummoe 
V.  Bowet,  vol.  23,  p.  184 

6.  A  testator  bequeathed  l,200i.,  in  cer- 
tain events,  which  happened,  to  his 
widow  "  or  her  heirs."  The  widow  died, 
having  bequeathed  the  money  to  B. 
Held,  that  B.  was  not  entitled,  but  thst 
the  next  of  kin  of  the  widow  (ascertained 
at  her  death,  and  not  at  the  period  of 
distribution)  took  the  1,000/.  by  substi- 
tution.   In  re  Craven.        vol.  23,  p.  333 

6.  Devise  of  freeholds  to  six  persons, 
etiually,  for  life,  and  after  the  death  of 
the  survivor  to  sell,  **  and  the  money  to 
be  equally  divided  amongst  their  several 
heirs."  Held,  that  their  children,  and 
not  their  heirs  at  law,  were  intended. 
Bull  V.  Cemberbtieh.  vol.  25,  p.  540 

7*  The  words  "  next  lawful  heirs "  in  an 
ultimate  gift  of  real  and  personal  estate, 
construed  in  their  strict  sense  as  to  the 
personalty,  and  the  heir-at-law  and  not 
the  next  of  kin  held  entitled.  Haltewoed 
V.  Green,  vol.  28,  p.  1 

8.  Personal  estate  waa  settled  on  a  husband 
and  wife  successively  for  life,  with  re- 
mainder to  their  children,  and  on  failure 
of  children,  '*  then  to  the  right  heirs"  of 
the  survivor  of  the  husband  and  wife. 
Held,  that,  under  the  last  limitation,  the 
heir  at  law  of  the  survivor,  and  not  the 
next  of  kin,  was  entitled.  Hamilton  v. 
Milh,  voL  29,  p.  193 

9.  A  testator  bequeathed  his  residue  to 
his  widow  for  life,  and,  after  her  decease, 
to  be  divided  between  his  two  brothers 
*'or  their  heirs,"  in  proportion  to  the 
number  each  might  have  then  living, 
share  and  share  alike.  Both  brothers 
died  before  the  widow.  Held,  that 
"  heirs  "  wss  to  be  construed  *'  children," 
and  that  all  the  children  living  at  the 
widow's  death  took  in  equal  shares. 
Roberts  v.  Edwards.  vol.  33,  p.  259 

10.  A  share  of  the  produce  of  real  and  per- 
sonal estate  directed  to  be  sold  was  given 
to  a  feme  sole  for  her  life,  "  and  after  her 
decease  to  her  heirs,  as  she  shall  give  it 
by  will,  and  if  she  die  without  leaving  a 
will,  to  her  right  heirs  for  ever.*'  Held, 
that  ''right  heirs"  was  to  be  construed 
"  executors  and  administrators."  Powell 
V.  Bo^^i.  vol.  35,  p.  535 

11.  The  word  "heirs"  was  used  seven  times 
in  a  will.  It  was  held  to  mean  "  execu- 
tors and  administrators  "  in  three  places, 
**  next  of  kin  "  in  two  places,  "  heir  at 
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law  "  in  one  place,  and  trustees  or  exe- 
cutors and  administrators  in  the  last. 
Powtll  T.  Boggit.  yol.  53,  p.  635 


HEIR  (COSTS  OF). 

1.  The  heir  at  law  is  only  allowed  costs  as 
between  solicitor  and  client  in  charity 
cases,  and  where  he  is  a  trustee.  James 
T.  Jamet,  vol.  1 1,  p.  397 

2.  Costs  given  to  heir  as  between  party 
and  party,  althongh  his  bill  was  dis- 
missed.    Whicker  v.  Hume. 

vol.  14,  p.  C09 

3.  In  a  charity  case,  the  heir,  though  un- 
successful, allowed  his  costs,  but  only  as 
between  party  and  party.  Ibid,     p.  528 


HEIR  LOOMS. 

1.  As  to  the  custody  of  plate  left  as  heir- 
looms, in  the  interval  before  any  pehon 
became  entitled  to  the  possession.  Ellis 
▼.  MeutwelL  vol.  12,  p.  104 

2.  A  testator  devised  his  freeholds  to  the 
first  and  other  sons  of  A»  (who  was 
living  and  unmarried)  successively  in 
tail,  with  remainder  to  B.  for  life,  with 
remainder  to  fi.'s  first  and  other  sons 
successively  in  tail,  &c.  And  he  be- 
queathed his  plate  to  B.  for  life,  and 
after  her  decease,  he  gave  the  same  **in 
the  nature  of  an  heirloom  to  the  person, 
who,  for  the  time  being,  should  be  in  the 
actu;«l  poBsession  and  enjoyment  of  his 
freehold  estates  under  the  limitations  of 
his  will."  In  the  lifetime  of  A*,  B.  and 
her  eldest  son  executed  a  disentailing 
deed.  A,  survived  both  B,  and  her 
eldest  son,  and  he  died  without  having 
been  married.  At  ^.'s  death,  C.  was 
the  issue  in  tail  of  B.,  but  was  not  in 
possession  of  the  freehold.  Held,  that 
there  had  been  no  failure  of  the  gift  of 
the  plate,  and  that  C,  and  not  the  repre- 
sentatives of  B.,  were  entitled  to  it 
Hogg  V.  Jomt,  vol.  82,  p.  45 

HOSPITAL. 
[See  Charity,  Patronage.] 


HOTCHPOT. 

1.  Bequest  of  residue  to  i4.  for  life,  with 
power  thereout  to  advance  her  eldest  son, 
and  a  gift,  after  A:%  death,  of  the  said 
residue  to  A:n  children  equally.  Held, 
on  the  context,  that  the  amount  advanced 
to  if.'s  eldest  son  was  not  to  be  taken 
into  account  in  the  ultimate  division  of 
the  remainder  amongst  A,*%  children. 
Upjohn  V.  Upjohn,  vol.  7,  p.  152 

2.  On  a  marriage,  two  separate  sums  were 
provided  by  two  separate  deeds,  for  the 
portions  of  younger  children,  and  each 


deed  contained  a  hotchpot  clause.  Held, 
that  these  clauses  were  separate  and  dis- 
tinct, and  operated  only  on  the  fund  conr 
tained  in  each  settlement  respectively. 
Montague  v.  MoiUagme.        vol.  15,  p.  565 

3.  A  testator  gave  a  fund  to  four  persons  or 
any  of  them,  in  such  shares,  &c.,  as  A.  B. 
should  appoint,  and  in  default  equally. 
He  directed  that  such  four  persona  should 
bring  into  hotchpot  the  amount,  of  ad- 
vances he  might  make  to  any  of  them  in 
his  life.  Held,  that  the  hotchpot  clause 
operated  only  on  the  unappointed  fiiod, 
if  any.     Brocklehurst  v.  Flint. 

vol.  16,  p.  100 

4.  A  settlement  contained  a  power  of  ad- 
vancement, a  power  of  appointment,  and 
a  hotchpot  clause,  applicable  to  the  for- 
mer and  not  to  the  latter.  Part  of  the 
trust  fund  having  been  taken  out  of  the 
settlement  and  paid  over  to  a  child,  with- 
out stating  under  which  power :  Held, 
that  it  was  primd  facie  attributable  to  the 
advancement  clause,  and  that  this  was 
confirmed  by  subsequent  memoranda  in 
the  handwriting  of  the  donee  of  the 
power.     Re  Gouet*t  Settlement. 

.vol.  19,  p.  529 

5.  A  testator,  by  his  will,  made  provision 
for  his  daughter  and  her  children,  and  be 
declared,  that  in  case  he  should  have 
made  or  should  make  "  any  advance  of 
money*'  to  any  of  hia  children  or  to  the 
husbands  of  his  daughtera.  which  or 
the  interest  of  which  should  not  have 
been  repaid  at  his  death,  such  child 
should  bring  it  into  hotchpot.  The  tes- 
tator had  sold  a  business  to  hia  son-in- 
law,  and  taken  his  promissory  notes  for 
the  purchase-money,  and  he  had  become 
liable  for  him  as  his  surety.  But  before 
the  date  of  the  will  the  8on-in*law  had 
become  bankrupt,  and  the  testator  had 
proved  his  debt  Held,  that  this  debt 
was  not  such  an  advance  of  money  as  to 
be  chargeable  against  the  daughter  and 
her  children.    Autter  v.  PowelL 

vol  31,  p.  583 


HUSBAND  AND  WIFE. 

[See  Covenant  to  Settlb,  &c.,  Equity 
TO  Sbttlement,  Fraud  on  Maeftal 
Rights,  Marriaob,  Married  Wo- 
man's Conveyance,  Married  Wo- 
man's Property,  Paraphernalia, 
Pin  Money,  Separate  Use,  Separa- 
tion Deed,  Settlement,  Voluntary 
Settlement,  fire.,  Wife's  Reversion- 
ARY  Interest.] 

1 .  Liability  of  husband  for  the  breach*  of 
trust  of  his  wife  before  marriage.  Peltier 
V.  Wak^ld.  vol.  3,  p.  227 

2.  Bequest  to  Captain  A.,  his  wife  and 
children.  There  were  two  children.  Held, 
that  each  child  took  one-third  absoluttly. 
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ami  the  bmbuid  and  wife  ooe-third  be- 
tween them.     Oordom  v.  Whieldom, 

vol.  11,  p.  170 

8.  A  wife  may,  in  many  respects,  enter  into 
a  eontract  for  valuable  consideration  with 
her  hnsband ;  so,  conversely,  a  husband 
may  become  a  purchaser  from  his  wife  of 
property  belonging  to  her.  Hewhon  v. 
Negmt.  vol.  16,  p.  594 

4.  By  a  Scotch  settlement  the  wife  assigned 
her  real  and  personal  estate  '*  to  and  in 
fsfonr  of  herself  and  husband,  in  con- 
jonet  fee  and  life  rent,  and  the  children 
of  the  marriage,  whom  failing,  the  wife, 
her  heirs  and  assigns."  Held,  upon  the 
peponderance  pf  opinions  of  Scotch  ad- 
vocatea,  that  the  jm  siartit  was  excluded. 
Dtmcam  v.  Camtam.  vol.  18,  p.  128 

6.  When  husband  and  wife  are  living  apart, 
from  the  misconduct  of  the  wife,  the 
Court  will  not  assist  her  in  obtaining 
say  separate  maintenance,  but  the  case 
is  different  where  the  separation  arises 
from  the  misconduct  of  tne  husband,  as 
where  there  is  a  divorce  d  wiensd  et  tkaro 
OD  the  ground  of  the  husband's  adultery. 
Barrow  v.  Barrow.  vol.  18,  p.  529 

6.  Bequest  of  the  income  of  a  fund 
"  equally  between  my  brother  W,  $,  and 
hia  wife  Jana  and  my  sisters  M.  M.  and 
&  ^  during  their  lives  and  the  life  of  the 
survivor  of  them."  Held,  that  W,  S.  and 
wife  took  two-fourths»  and  not  one-  third. 
Mardiant  v.  Cragg.  vol.  81,  p.  898 

7.  A  husband  deserted  his  wife  immedi- 
ately after  her  marriage  in  1846,  and  she 
was  supported  by  her  sister.  In  1848, 
an  annuity  was  bequeathed  to  her  for  her 
life,  which  the  trustee  accumulated  until 
1862,  when  the  wife  obtained  a  decree 
for  a  judicial  separation.  In  1863,  the 
Court,  on  the  petition  of  the  wife  and 
her  sister,  ordered  the  whole  accumu- 
lationa,  amounting  to  1,815/.  stock,  to 
be  paid  over  to  the  sister  to  the  exclusion 
altogether  of  the  husband.    Ra  Ford. 

vol.  82,  p.  621 


IDENTITY. 

1.  The  £sct  that  the  Plaintiff  had  filed  a 
bill  in  this  Court  being  relied  on  by  the 
Defendant  as  having  worked  a  forfeiture 
of  his  interest.  Held,  that  the  mere  pro- 
duction of  the  office  copy  was  not  suf- 
ficient evidence,  there  being  no  proof  of 
identity;  and,  secondly,  that  the  Defend- 
ant was  not  entitled  to  an  inquiry  on  the 
point,     miliamt  v.  Knipe,  vol.  5,  p.  278 

2.  By  the  conditions  of  sale,  no  nirther 
evidence  of  identity  was  to  be  required 
than  what  was  afforded  by  the  abstract 
tad  the  documents  therein  abstracted. 
The  descriptions  in  the  documents  dif- 
fered smongst  themselves,  and  from  the 

.  description  in  the  particulars  of  sale. 


Held,  that  the  purchaser  was  entitled  to 
have  further  proof  of  the  identity.  Flower 
V.  Hartopp.  vol.  6,  p.  476 


ILLEGAL  OR  IMMORAL  CON- 
TRACT. 

[Si0  Public  Policy.] 

1.  Wliere  a  party  to  an  illegal  or  immoral 
contract  comes  himself  to  be  relieved 
from  the  obligation  he  has  contracted  in 
respect  of  it.  he  must  distinctly  and  ex- 
clusively state  such  grounds  of  relief  as 
the  Court  can  legally  attend  to ;  he  must 
not  accompany  his  claim  to  relief  which 
may  be  legitimate  with  claims  and  com- 
plaints which  are  contaminated  with  the 
original  immoral  purpose.  Baltff  v. 
Chester.  vol.  5,  p.  108 

2.  The  Court  looks  with  great  disfavour  on 
an  objection  of  illegality  of  a  contract, 
urged  by  a  party  to  avoid  its  performance 
after  he  has  received  the  consideratimi 
for  it.  Shrewsbury  an4  Birmingham  Ra</- 
way  Company  v.  London  and  N&rtk-  West' 
em  Railway  Company.  voL  16,  p.  44 


ILLEGITIMATE  CHILD. 

1.  A  natural  daughter,  being  included  by 
description  in  a  prior  class  of  daughters, 
was  held  entitled  to  take  with  legitimate 
daughters,  under  a  subsequent  general 
gift  to  "  my  daughters."  Worts  v.  Cubitt. 

voL  19,  p.  421 

2.  It  is  settled  that  a  bequest  cannot  be 
made  by  a  man  to  his  future  illegitimate 
children,  for  they  can  have  acquired  no 
title  by  repute;  but  it  is  not  settled  whe- 
ther a  gift  can  be  made  to  the  future  ille- 
gitimate children  of  a  woman.  Pratt  v. 
Mathew.  vol.22,  p.  828 

8.  Illegitimate  children  cannot  take  under 
a  gift  to  a  class  of  children,  unless  it  is 
clear  that  the  legitimate  children  never 
could  have  taken  under  the  gift    Ibid. 

4.  A  testator  having  married  his  deceased 
wife's  sister,  and  while  living  with  her 
aa  his  wife,  made  his  will,  whereby  he 
gave  all  his  real  and  personal  estate  *'  to 
my  wife"  for  life,  and  after  her  death 
upon  trust  "  for  all  and  every  my  chil- 
dren hereafter  to  be  bom.'*  At  the  date 
of  the  will,  the  testator  had  no  children 
whatever,  but  two  days  after  a  son  was 
born.  Held,  that  the  gift  "  to  my  wife  " 
was  good,  but  that  the  son  could  not 
take  under  the  gift  to  children  "here- 
after to  be  born."     Ibid. 

5.  A  ^testator  had  only  one  illegitimate 
nephew  {John),  and  only  one  legitimate 
nephew  (  William),  and  he  had  no  nieces. 
Bv  his  will  he  gave  a  legacy  to  John, 
whom  he  described  aa  "his  nephew" 
and  gave  his  residuary  estate  "  to  the 
children  lawfully  begotten  of  his  nephews 
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and  ntec<  s."  Held,  that  the  children  of 
John  participated  in  the  residue.  7'ugweli 
V.  Scott,  vol.  24,  p.  141 

6.  Bequest  to  **  A,  and  her  daughters" 
equally.  J.  had  an  illegitimate  daughter 
at  the  date  of  the  will  and  never  had  any 
other  daughter.  A.  predeceased  the  tes- 
tator. Held,  that  legitimate  daughters 
alone  could  take  under  this  hequest,  and 
that  the  construction  was  not  altered  by 
the  circumstance,  that,  in  the  same  will, 
there  was  a  bequest  to  6.  and  her  son 
Johitf  the  son  John  being  illegitimate. 
Kelly  V.  Hammond.  vol.  26,  p.  36 

7.  Bequest  to  all  and  every  the  sons  and 
....  daughters  of  jt.f  including  .... 
who  ....  the  ....  illegitimate  .... 
of  A.  Held,  that  the  illegitimate  children 
of  A.  could  not  take.     Mason  v.  Bateton, 

vol.  26,  p.  404 

8.  Bequests  to  illegitimate  children,  in  etst, 
will  take  effect  when  they  are  appropri- 
ately described :  but  a  prospective  gift  to 
future  illegitimate  children  of  a  woman 
is  wholly  void.  -  Medworth  v.  Pope, 

vol.  27,  p.  71 
A  testator  bequeathed  100/.  a- piece  to 
each  of  the  sons  and  daughters  of  his  de- 
ceased cousin.  The  cousin  had  two  le- 
gitimate sons  and  one  illegitimate  son  and 
one  illegitimate  daughter.  Held,  that 
the  illegitimate  daughter  ^as  entitled  to 
a  legacy,  but  that  the  illegitimate  son 
was  not.    Edmunds  ▼.  Fessey. 

vol.  29,  p.  233 
]  0.  A  society  on  Mr.  Owen's  system,  though 
irrational  and  visionary,  held,  not  im- 
moral, so  as  to  prevent  a  creditor  reco- 
vering.    Pare  v.  Ctegg,      vol.  29,  p.  589 

11.  A  deed,  executed  in  consideration  of  a 
future  cohabitation  between  two  persons 
who  are  incapable  of  contracting  a  legal 
marriage  is  invalid.  Ford  v.  Davisiis  de 
Pontes.    Daxisies  de  Pontis  v.  Kendall, 

vol.  30,  p.  672 

12.  Bequest  to  J.  and  B.  for  life,  and  after- 
wards to  their  surviving  children  (which 
gift  failed),  and  in  default  to  *<  the  chil- 
dren, legitimate  or  illegitimate,  of  my 
brother  W*  equally.  H,  had  five  illegi- 
timate  children  at  the  date  of  the  will, 
two  of  whom  pre-deceased  the  testator, 
and  be  had  nine  legitimate  children  after 
the  testator's  death.  Held,  that  the  gift 
was  valid,  and  that  the  property  was  di- 
visible amongat  the  three  illegitimate 
and  the  nine  legitimate  children.  Bar^ 
nett  V.  Tugwell,  vol.  31,  p.  232 

13.  A  daughter  joined  her  father  in  cove- 
nanting to  surrender  a  copyhold,  by  way 
of  mortgage,  to  A.  B.  for  a  sum  of  gioney 
lent  bv  him  to  the  father.  Part  of  the 
consideration  was  the  permission  of  the 
father  to  allow  A,  B.  to  continue  hit 
yisita  to  the  daughter,  whom  he  was  se- 
ducing, or  bad  seduced.    Upon  a  bill  to 

.    enforce  the  deed  and  a  cross  bill  to  cancel 


it,  the  Court  at  first  considered  that  it 
could  not  interfere  for  either  party,  but 
ultimately  ordered  the  deed  to  be  ean- 
celled,  and  that  A,  B.  should  pay  the 
costs  of  both  suits,  except  those  of  the 

father.       W v.  B .      B v. 

W .  vol.  32,  p.  574 

14.  A  settlement,  made  on  the  marriage  of 
a  widow,  contained  no  gift  to  her  issue, 
but  it  provided,  that  in  default  of  ap- 
pointment the  fund  should  be  held  in 
trust  for  the  persons  who  would  be  en- 
titled, under  the  statute,  if  she  had  died 
intestate  '*  and  without  having  been  mar- 
ried," and  it  was  declared,  that  A,  B^her 
illegitimate  daughter,  should,  for  the 
purposes  of  that  trusty  be  deemed  to  be 
her  lawful  child.  Held,  by  the  Master 
of  the  Rolls,  that  as  lawful  children  could 
not  take  under  this  trust,  so  neither  couM 
A,  B.,  the  illegitimate  child.  The  Lords 
Justices  were,  however,  of  a  different 
opinion.     Wilson  v.  Atkinson. 

vol.  33,  p.  536 


IMPERTINENCE. 
XSee  Exceptions  to  Answer.] 

1.  Where,  by  the  bill,  a  Defendant  is 
called  upon  to  set  forth,  in  the  ordinary 
form,  and  without  any  limitation  being 
suggested  by  the  Plaintiff,  a  schedule  of 
deeds  in  his  possession,  held  not  imper- 
tinent to  state  the  names  of  the  parties 
to  the  deeds,  in  addition  to  the  dates  and 
description  of  the  estate  to  which  they 
relate.     Tench  v.  Cheese,      vol  1,  p.  571 

2.  Under  the  old  practice,  a  Defendant 
could  refer  a  bill  for  impertinence,  unless 
he  took  steps  amounting  to  a  waiver. 
Beavan  v.  Waterhouse.  vol.  2,  p.  53 

(  Grubb  V.  Perry,  vol.  7,  p.  375) 

3.  Exceptions  for  impertinence  coold  not 
be  sustained,  if  the  materiality  of  the 
passages  is  so  connected  with  the  menti 
of  the  cause  as  to  render  it  proper  rosttcr 
for  discussion  and  for  the  determioatioo 
of  the  court  at  the  hearing.  The  Atttr- 
ney*  General  v.  Richards,      vol.  6,  p.  444 

4.  An  information  was  filed  by  the  Attor- 
ney-General  at  the  relation  of  A.  B,,  to 
set  aside  a  Araudulent  deed  executed  by 
an  outlaw  in  a  civil  action,  between  the 
judgment  and  inquisition.  Held,  tbst 
statements  showing  the  interest  of  the 
relators  and  the  motives  for  the  execu- 
tion of  the  deeds  as  against  the  creditors, 
were  not  impertinent.    Ibid, 

6.  A  Plaintiff  may  call  for  informatioD  of  a 
very  minute  character,  which  the  De- 
fendant is  bound  in  duty  to  afford,  yet  be 
may  do  it  in  such  a  way  as  to  smount  to 
what  it  called  iropertlneDce,  or  pralixity 
amounting  to  imptrtinence.  Mor^M  v* 
MelUrsh,  vol.  6,  p.  ^S9 
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6.  Where  a  party  is  required  to  set  forth 
infonnatioD,  and  he  refers  to  a  book  con* 
uining  all  that  infonnation,  held  imper- 
tinent for  him  afterwards  to  repeat  the 
ioformation  contained  in  that  book. 
Martkatt  v.  Mgiiertk,  vol.  6,  p.  59S 

7.  Ifao  answer  was  found  impertinent,  the 
Pktntiff  was  entitled  to  the  costa.  Lewis 
f.  SmUh.  vol.  7,  p.  462 

>.  Though  a  Plaintiff  cannot  compel  a  De- 
fendant to  make  a  discovery  of  his 
retorns  for  income  tax,  still  a  statement 
(is  evidence  of  a  misrepresentation  of 
the  value  of  his  business)  that  he  made 
Rich  returns*  is  not  impertinent  MUchell 
V.  Koecker,  vol.  12,  p.  44 

9.  Matter  ought  not  at  the  commencement 
of  a  luit  to  be  treated  as  impertinent, 
which  may  at  the  hearing  he  found  rele- 
vant   Aapvm  v.  Baker,      vol.  13,  p.  436 

10.  Repetitiona  in  a  fourth  examination  of 
itema  contained  in  former  examinationa 
held  impertinent.  The  principle  appli- 
cable being  the  same  aa  if  the  repetition 
had  been  contained  in  the  same  docu- 
ment Jllfreif  V.  Jltfrey,    vol.  14,  p.  235 

11-  It  ia  no  defence  to  an  application  to 
strike  out  impertinent  matter,  to  say  that 
it  will  make  the  pleading  inconsistent, 
unmeaning,  or  insufficient    Ibid. 

12.  The  repetition  of  a  material  statement 
ii  impertinent.    Hid, 


IMPLICATION  (GIFT  BY). 

[See  Cross  RBMAiNDERS,  ReF£rbncb 
(Gift  by).] 

1*  A  testator  bequeathed  a  moiety  of  per- 
Mmal  estate  to  bia  daughter  for  life,  with 
remainder  to  her  children,  with  remainder 
to  the  children  of  such  children  as  should 
die  in  the  life  of  the  daughter ;  he  gave 
the  other  moiety  to  his  son  for  life,  with 
remainder  to  his  children ;  but  if  his  son 
died  without  issue  him  surviving,  he  gave 
the  last- mentioned  moiety  to  the  children 
of  the  daughter,  **  in  such  shares  and 
proport'ons  aud  in  such  manner  aa  was 
thereinbefore  directed  and  appointed  for 
the  payment  and  division  of  their  shares 
m  the  other  moiety ;"  the  son  died  with- 
out issue.  Held,  that  the  daughter  took 
s  life  interest  in  the  second  moiety  by 
implication.    Daviee  v:  Hopkins, 

vol.  2,  p.  267 

2.  A  testator  gave  life  interests  in  real  and 
liersonal  estate  to  J,  and  JB.,  with  inte- 
rests to  their  issue  male  in  certain  eventa 
only,  and  the  estate  waa  given  over  to  the 
heir  of  the  teatator  on  a  general  failure  of 
iisae  male  of  J,  and  B.  Held,  that  A. 
and  B,  took  estates  tail  by  implication. 
Pranks  t.  Price.  vol.  8,  p.  182 

^  By  a  codicil,  a  testator  gave  to  J,  B. 
'*MO{.,in  addition  to  1,500/.  which  he  had 


before  bequeathed  to  him."  The  testator 
had  previously  bequeathed  two  legacies 
only  of  6001,  and  500/.  each.  Held,  that 
by  implication,  the  legatee  was  entitled 
to  2,000/.    Jordan  v.  Forteseme, 

vol.  10,  p.  259 

4.  By  a  marriage  settlement,  a  fund  waa 
limited  to  the  husband  for  life,  with  re- 
mainder  to  his  wife  absolutely  if  she 
survived;  but  if  she  predeeeaaed  him, 
then  for  all  the  children  of  the  marriage 
in  such  shares  aa  she  should  appoint; 
and  if  there  should  be  no  issue  of  the 
marriage  living  at  her  death,  upon  trust 
as  she  should  appoint  generally,  and,  in 
default,  to  the  husband  absolutely,  but 
there  waa  no  express  gift  to  the  children 
in  default  of  appointment.  The  husband 
aurvived,  and  there  were  children  living. 
H  eld,  that  such  children,  notwithstanding 
the  mother  never  appointed,  were  entitled 
to  the  fund.    Fenwiek  v.  Oreenweil, 

vol.  10,  p.  412 

5.  Pecuniary  legacies  were  severally  given 
to  jt.,  B.,  C,  and  /).,  **  during  their  na- 
tural livea;"  and  in  caae  of  the  demise 
of  any  of  them  "  without  legitimate  issue,** 
his  proportion  was  to  be  divided  amongst 
the  survivors.  A,  died,  leaving  children. 
Held,  that  they  did  not  take  bv  implica- 
tion, but  that  on  J.*m  death,  his  legacy 
fell  into  the  residue.  Ranelagh  v.  £me- 
lagh,  vol.  12,  p.  200 

6.  Bequest  of  residue  to  John  L,,  but  if  he 
should  die  in  the  lifetime  of  the  testatrix, 
without  leaving  children,  then  to  CharUs 
L,  Held  that  the  children  of  Jokn  L* 
took  nothing  by  implication.  AdSeon  v. 
Buek,  vol.  14,  p.  459 

7.  In  such  a  case,  the  same  words  receive 
the  same  construction  in  the  case  of  a 
residue,  as  in  that  of  a  mere  legacy.  lUd, 

8.  Bequest  of  personal  estate,  after  the 
death  of  the  tenant  for  life,  in  tnist  to 
pay  equally  between  A,  and  B,  But  if 
**  neither"  should  be  then  living,  to  C 

A,  died  in  the  lifetime  of  the  testatrix. 

B,  survived  the  tenant  for  life,  and  claimed 
the  whole,  either  as  surviving  joint  te- 
nant or  under  a  gift  to  her  by  implica- 
tion. The  Court  rejected  such  claim, 
and  held,  that  the  moiety  intended  for  A, 
had  lapsed,  and  belonged  to  the  next  of 
kin  of  the  testatrix.    Baxter  v.  Losh, 

vol.  14,  p.  612 

9.  The  testator  devised  freehold  and  other 
property  to  E,  N.  for  life,  and  at  her  de- 
cease, he  gave  the  same,  together  with 
his  copyhold  and  leasehold  property, 
**  situate  at  C,  in  the  partah  of  S.  N„*' 
to  J.  N,  A.  Held,  that  /.  N,  A,  took  no 
estate  or  interest  in  the  copyhold  or  lease- 
hold property  till  the  death  of  E,  N,,  but 
that  it  passed  to  the  heir  at  law  in  the 
meantime  i  and  that  the  bequest  of  the 
leaseholds  did  not  include  other  lease- 
holds of  the  tesutor  in  the  parish  pf  S,  N,  < 
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bat  at  some  distance  from  C    JUwaier 
V.  Mtwater.  Tol.  18,  p.  330 

10.  A  testator  haTing  three  species  of  pro- 
•  perty,  riz.,  his  own  property,  property 

derived  from  hia  wife,  and  a  reversion  in 
10,000/.  consols,  bequeathed  his  own 
property  to  his  two  sisters  with  benefit 
of  survivorship,  his  wife's  property  to  his 
cousin  Margaret,  and  he  proceeded  thus : 
— **  In  case  of  the  death  of  the  above 
three  females,  the  interest  to  be  divided 
amongst  my  cousins  [naming  four]  for 
their  lives,"  and  the  property,  including 
the  10,000/.  trust  money,  "  to  devolve" 
to  the  children  of  three  of  those  cousins 
[naming  them]  in  equal  proportions. 
Held,  that  Margaret  was  not,  by  impli- 
■  cation  or  otherwise,  entitled  to  more  than 
the  wife's  property.  Held,  also,  that  the 
four  cousins  took  life  interests  in  the 
trust  fund,  as  tenants  in  common,  and 
that  on  the  deaths  of  each,  their  shares, 
then  aet  free,  went  over  to  the  children 
of  the  three  couains  per  capita  and  not 
per$tirpeg.     Swam  v.  Holates. 

vol.  19,  p.  471 

11.  On  the  marriage  of  a  female  infant,  a 
settlement  of  her  personal  estate  was  ex- 
ecuted, giving  an  interest  to  the  issue  in 
the  event  of  the  husband  surviving  his 
wife,  but  none  in  the  contrary  event. 
Held,  that  the  issue  could  not  on  the 
latter  event  take  by  implication  or  con- 

*  stniction.    Pr'mgU  ▼.  Frimgle, 

vol.  22,  p.  631 

12.  A  testator  bequeathed  life  annuities 
payable  from  his  death,  and  he  directed 
a  ftind  to  be  set  apart  to  secure  them. 
He  also  gave  one-half  of  the  residue  of 
his  personal  estate  to  his  widow  abso- 
lutely, and  the  other  half  to  other  parties 
for  life  with  remainder  over.  By  a  codi- 
cil he  postponed  the  payment  of  the  an- 
nuities until  the  death  of  the  wife.  Held, 
that  she  did  not  by  implication  take  the 
intermediate  dividends  of  the  fund  set 
apart  to  answer  the  annuities.  Cnmley  ▼. 
IHxam,  vol.  23,  p.  512 

IS.  Bequest  to  A.  for  life,  and  in  case  he 
should  die  without  child  or  children,  then 
to  B.  Held,  that  the  children  took  no- 
thing by  implication.     Spar  hi  v.  ReetaU. 

vol.  24,  p.  218 

14.  A  bequest  to  A,  for  life,  with  a  gift 
over,  if  he  die  without  leaving  issue, 
gives  no  interest  by  implication  to  the 
issue.     Selghhaar  v.  Thmrlow. 

vol.  28,  p.  33 

15.  A  testator  gave  his  real  and  personal 
estate  to  his  daughter  EUta  for  life,  with 
remainder  to  his  other  children,  &c,  but 
he  directed  that  no  division  of  the  pro- 
perty should  be  made  until  the  deceaae 

-  of  hts  daughter  and  her  husband,  and  of 
the  survivor  of  them.  Held,  that  the 
husband  took  no  interest  by  implication. 
Barftei  v.  ^untei.  vol  29,  p.  239 


,  IMPROVEMENTS. 

I  [See  Landlobd  and  Tenant.] 

1.  A  lessee  of  charitable  property  obtained 
j  a  further  reversionary  term>  and  aftcr- 
I        wards    made    considerable  lasting  in- 

provemenu  on  the  property ;  the  rever- 
i        sionary  lease  being  set  aside,  the  Court 

considered  the  lessee  entitled  to  compeo- 
I  sation  for  money  laid  out  by  him  in  re- 
I        ference  to  the  extended  enjoymenL    At- 

tomey-Gemeral  v.  Kerr,  vol.  2,  p.  420 

2.  On  setting  aside  an  alienation  of  charity 
property,  an  allowance  for  permanent  im- 
provements  cannot  be  made  unless  the 
Defendant  accounts  for  the  back  rents. 
Altomey-Generai  v.  Magdalen  College, 

vol.  18,  n.  223 

3.  Account  of  lasting  improvements  allowed 
from  the  accruer  of  the  Defendant's  title, 
a  corresponding  account  of  rents  being 
directed  from  the  same  period,  and  do 
costs  were  given.  Atiormeff-General  f. 
Daseir.  voLI9,  p.M 

4.  In  uking  an  accounts  of  rents  with  which 
a  Defendant  is  charged  by  the  decree, 
any  allowance  for  lasting  improvements 
can  only  be  co-extensive  with  the  pe- 
riod of  accounting.  Attomeg'Geuerel 
V.  7%e  Earl  of  Cracetu        vol.  29,  p.  392 

INCLOSURE. 

1.  The  right  to  the  tithes  of  an  allotment 
I       generally  follows  the  right  to  the  old  te- 
nement, in  respect  of  which  the  allot- 
ment ia  made.    Bladrford  v.  Kirkpatriek. 

vol.  6,  p.  232 

2.  An  Inclosure  Act  directed  allotments  for 
public  and  apecific  purposes,  and  that 
one-fifkh  should  be  allotted  to  the  lord  of 
the  manor  for  his  interest  in  the  **  soil," 
and  that  the  remainder  of  the  common 
landa  should  be  divided  amongst  the 
commoners,  to  be  held  in  severalty.  And 
it  was  declared  that  die  lord'a  seignorial 
rights  were  not  to  be  prejudiced,  except 
the  right  to  the  ■•soil,"  and  that  the  lord 
might  thereafter  enjoy  all  rents,  heiiots, 
&c.,  *<  and  all  mines,  minerals,  qoairies 
and  other  royalties,"  and  as  if  the  act 
had  not  been  paased.  Held,  tlwl  the 
lord  retained  hia  rights  to  the  mines  and 
minerals  under  the  land  altotted  to  the 
commoners  in  severalty.    Pretty  v.  &/^- 

▼ol.  26,  p.  606 

3.  Specific  performance  of  a  oontract  for 
sale  of  lands  held  under  an  Inclosure 
Act  refused,  it  appearing  upon  ihe  coa- 
text  that  the  right  of  the  lecd  to  the 
minerals  in  the  allotted  lands  had  not 
been  affected  by  the  aet.    Ibid, 

4.  Trustees  had  povrers  of  aale  and  ex- 
change, and  they  were  to  lay  out  the 
money  in  the  purehase  of  herrattancnti 
or  in  payment  of  mortgages^  ehaiges  or 
incumbrancesalTeeting  the  settled  ealstii. 
They  sold  part  and  rereived  3,000t»  which 
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landed  over  to  the  tenant  for  life, 
who  retiined  it  in  payment  of  expensea 
tncarred  by  him  in  Inclocurea.  The  te- 
unt  for  life  died  without  having  charged 
llie  ioheritance  with  the  outlay.  Held, 
Dotwitbttanding  the  provisions  of  the  In- 
donre  Acts  could  not  now  be  complied 
with,  tkat  the  Court  had  power  to  declare 
tfcat  the  moneys  properly  expended  were 
a  chine  on  the  allotments.  Vemon  ▼. 
itrl  M9M9er$.  ? ol.  8 1 .  p.  61 7 

INCOME. 

r^LirBTBMANT  AMD  ReMAINDEKMAM.] 

1.  A  testator  gave  his  real  and  personal 
estate  to  trustees,  in  trust  to  convert  and 
iDTcst,  and  he  directed  them  to  permit 
bit  wijfe  to  receive,  **  from  his  death,  the 
net  annual  income  actually  produced  by 
his  trust  property,  howsoever  constituted 
or  infested."     The  testator  was  in  part- 
nership, the  accounts  of  the  profits  of 
which  were  made  up  in  July  in  each 
year,  and  he  was  entitled,  at  the  end  of 
each  year,  to  be  credited  with  interest  on 
his  capital.    The  testator  having  died  in 
March:    Held,  that  the  widow  was  en- 
titled to  the  whole  profits  of  the  business 
from  the  preceding  July,  but  that  she 
wu  onlv  entitled  to  an  apportioned  share 
of  the  interest  on  the  testator's  capital, 
as  from  his  death.     IbhoUon  v.  Elam. 

vol.  35,  p.  594 
2.  A  sole  trader,  by  his  will,  gave  "the 
annual  or  other  earnings,  proceeds  and 
profits  to  ariae  from  his  business,'*  to  one 
for  life,  srith  remainder  over.  Held,  that 
in  ascertaining  these  proceeds  and  pro- 
fit*, interest  on  his  capital  in  his  busi- 
ness was  not  to  be  first  deducted.  Gee  v. 
Liddell.    (No.  8.)  vol.35,  p. 681 

INCOME  TAX. 

1.  A  bill  sought  a  discovery  of  the  returns 
made  by  the  Defendant  to  the  Commis- 
sioners of  property  tax.  The  object  of 
the  Plaintiff  being  to  shew  that  the  De- 
fendant represented  that  the  profits  of 
his  business  were  less  than  what  he  had 
stated  to  the  Plaintiff,  who  had  purchased 
it:  A  demurrer  waa  allowed.  Mitchell 
V.  Koeeker,  vol.  11 ,  p.  880 

2.  Whether  a  discovery  of  income  tax  re- 
turns could,  under  any  circumstances  be 
compelled,  quare,     Ihid. 

1*  A  purchaser  paying  his  purchase-rooney, 
with  interest  into  Court,  is  not  to  deduct 
the  income  tax  payable  on  the  interest. 
Bumble  v.  Humble,  vol.  12,  p.  48 

4.  Gift  by  will  of  a  rent-charge  '*  clear  of 
legacy  doty  and  every  other  deduction 
whatsoever."  Held,  that  it  waa  not  to 
be  taken  clear  of  the  property  or  income 
tax.    Lethbridge  v.  Thmrlow. 

-  -    *  .        .  vol.  15i  p.  884 


5.  Though  in  dealings  between  merchants 
in  discounting  bills  and  the  like,  and  in 
loans  made  for  short  periods,  the  income 
tax  is  not  deducted,  yet,  in  a  mortgage 
transaction,  the  mortgagor  is  entitM  to 
deduct  it     Moese  v.  Salt. 

vol.  82,  p.  269 

6.  A  testator  appointed  an  annuity  of  500/. 
a  year  to  his  widow  for  life,  **  to  be  pay- 
able without  any  deduction  whatever :" 
Held,  that  it  was  not  given  free  of  income 
ux.     Abttdam  v.  Alwdam. 

vol.  88,.  p.  475 

INDEMNITY. 

ISee  Executor  (Indbmnitt).] 

1.  A  marriage  being  in  contemplation, 
jf,  B.  the  intended  wife,  conveyed  pro- 
perty to  trustees  for  herself  until  marriage, 
and  then  for  her  aeparate  use  for  me 
without  power- of  anticipation,  and  sub- 
ject to  certain  interests  to  her  husband 
and  children,  if  any,  for  herself.  Before 
the  marriage  took  effect,  the  truatees 
committed  a  breach  of  truat  against 
which  if.  A.  by  her  solicitor,  gave  an  in- 
demnity. The  marriage  took  effect  two 
vears  after  the  settlement,  and  the  hus- 
band died  without  children.  Held,  that 
the  indemnity  was  valid  and  subsisting,  ^ 
and  that  the  trustees  had  been  released 
from  their  liability.     Chott  v.  Waller. 

vol.  9,  p,  497 

2.  if.  B.  waa  tenant  for  life  of  a  truat 
fund,  with  a  general  power  to  appoint 
by  will,  and,  in  default,  it  waa  aettled  on 
the  Plaintiff.  A,  B,  ordered  the  troateea 
to  pay  over  the  fund  to  her  on  an  in- 
demnity, and  she  afterwarda  appointed 
the  fund  to  the  Plaintiff  and  others,  who 
filed  a  bill  to  make  the  trustees  liable 
for  a  breach  of  trust.  Held,  that  by  the 
appointment,  the  fund  became  assets  for 
answering  A,  B,*b  liabilities,  of  which  the 
indemnity  waa  one,  and  that  therefore 
the  trustees  were  not  liable.  Ifilliamt 
V.  Lomat,  vol.  16,  p.  1 

8.  The  executors  of  a  lessee  held  entitled 
to  no  further  indemnity  against  the  cove- 
nants than  the  personal  indemnity  of  the 
residuary  legatees.     Dean  v.  Allen. 

vol.  20,  p.  I 

4.  A.  and  B.,  who  had  been  partners  for 
some  time,  entered  into  a  new  partner- 
ship with  C.  At  the  same  time  B,  took 
all  the  assets  of  the  old  firm,  and  cove- 
nanted to  indemnify  A»  fVom  the  liabi- 
lities. The  Court  held,  that  the  partner- 
ship between  the  three  might  be  deter- 
mined bv  the  Court,  for  due  cause,  with- 
out setting  aside  the  deed  of  indemnitj^, 
which  might  be  the  anbject  of  another 
suit     Harriton  v.  Tennant. 

vol.  21,  p.  482 

5.  Executors  of  the  assignee  of  leaaeholds 
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held,  after  an  aiiignment  by  them,  en- 
titled to  have  a  fund  set  apart  for  their 
indemnity ;  but  refuted  as  to  valuable 
leasehoIdB  at  amall  rents,  of  which  the 
testator  was  original  lessee.  Brewer  ▼. 
Pocock,  vol.  23,  p.  810 

6.  Executors  held  entitled  to  no  indemnity 
against  liability  in  respect  of  shares  in  a 
banking  company  specifically  bequeathed, 
the  order  of  the  Court,  in  an  administra- 
tion  suit,  being  of  itself  a  perfect  indem- 
nity to  them.    Addamt  ▼.  Feriek. 

vol.  26,  p.  884 

7.  The  trustee  indemnity  clause  does  not 
exonerate  a  trustee  from  the  consequences 
of  a  breach  of  trust.  Brumridge  v.  Brum- 
ridge.  ^    vol.  27,  p.  5 

8.  Where  the  title  to  a  lost  policy  is  clear, 
the  insurance  company  is  entitled  to  no 
indemnity  where  they  pay  the  money 
into  Court.    Bngland  v.  Lord  Tredegar. 

vol.  85,  p.  256 

9.  The  right  of  a  trustee  to  be  indemnified 
out  of  the  trust  property  is  the  first 
charge  thereon,  and  it  has  priority  to  any 
charge  created  upon  it  by  the  eetluie  que 
truti.  And,  consequently,  the  right  of  a 
truatee  of  a  public  company  to  be  indem- 
nified out  of  the  property  has  priority 
over  the  debenture  creditors.  Re  The 
Esohall  Coal  Compauy  (Limited),  Re  Bleck- 
lejf.  vol.  ^p  p.  449 


INDEPENDENT  CONTRACT. 

[See  Contract.] 

1.  By  a  deed,  the  amount  due  to  the  first 
mortgagee  was  confirmed  to  him  by  the 
subsequent  incumbrancers,  and  he  there- 
by agreed  not  to  execute  his  power  of 
sale  for  a  limited  time.  Held,  that  a 
party  who  by  his  bill  contested  the 
amount  so  admitted  to  be  due  to  the  first 
mortgagee,  could  not  take  advantage  of 
the  stipulation  in  the  deed  not  to  sell 
within  the  time,  and  an  ii^ unction  to  re- 
atrain  such  sale  was  refused.  Coekeli  v. 
BacM,  vol.  16,  p.  158 

8.  An  act  authorised  the  Skrepekire  Uniem 
to  lease  several  lines  to  the  North-  Weetem, 
The  Skrewebury  entered  into  a  contract 
with  the  North  -  fVettem  to  operate  **  dur- 
ing any  such  lease  authorized  to  be 
granted  by  the  said  acu"  The  Matier 
i^the  Rolie  held  that  the  contract  had  no 
operation  until  all  the  lines  had  been 
finished;  but  L.  J.  Turner  differed  in 
opinion.  Shrewthury  aud  Birmimgham 
RmUwag  Cowpmy  v.  Lomdvu  and  North* 
Weetem  RaUweuf  Cbiapaay. 

vol.  16,  p.  441 

8.  On  a  dissolution.  A.,  by  deed»  assigned 
Che  partnership  assets  to  his  co>partner 
B,t  and  covenanted  for  further  assurance. 
Od  the  other  hand,  B.,  by  the  same  denl, 

.    covenanted  to  indemni^  A,  against  the 


partnership  debts.  Part  of  the  aitett 
did  not  pass  by  mere  assignment  HeM, 
by  the  Master  of  the  Rolls,  tliat  B,  eoold 
not  compel  A.  to  perfect  the  assignmeDt, 
without  repayment  to  A,  of  a  partnership 
debt,  which  he  had  been  compelled  to 
pay,  and  to  which  B.'s  indemnity  ex- 
tended.    Gibeom  v.  Goidemid, 

vol.  18,  p.  584 
4.  The  owner  of  a  plot  of  ground  agreed 
to  grant  a  lease  of  it  to  A.  B,  as  sooo  st 
the  latter  had  erected  a  villa  thereon. 
But  it  was  stipulated,  that  if  A.  B. 
should  not  perform  the  agreement  on  hii 
part,  the  agreement  for  a  lease  was  to  be 
void,  and  that  the  owner  might  re-enter. 
A.  B.  was  to  insure  in  a  particular  wsy, 
and  he  was  to  have  the  option  of  pur- 
chasing the  fee  within  two  years.  A.  B. 
erected  the  villa,  but  insured  in  the  wrong 
office  and  in  the  wrong  name.  Held, 
that  the  contract  for  a  lease  was  inde- 
pendent of  the  option  to  purchase,  and 
that  notwithstanding  the  forfeiture  of  the 
first,  the  latter  still  subsisted,  and  a  spe- 
cific performance  of  the  contract  for  sate 
was  decreed.    Green  v.  Low. 

vol.  22,  p.  626 

INDEPENDENT  GIFT. 

[See  Gift  to  a  Class  (Substitution).] 

Gift  to  il.  for  life,  and  after  her  decease  to 
her  children,  and  in  case  of  their  death 
before  the  vesting  of  their  shares,  in  trust 
for  her  next  of  kin.  llie  daughter  never 
had  any  children.  Held,  that  her  neit 
of  kin  were  nevertheless  entitled.  Tewumt 
V.  HeathJUid,  vol.  21,  p.  255 

INFANT. 

[See  Guardian,  Guardian  ad  litem. 
Infant  (Sbttlembnt),  Maintenance, 
Next  Friend,  UNDt;E  Influence.] 

1.  A  proposed  compromise  of  a  suit  ap- 
pearing to  be  for  the  benefit  of  an  in&ot 
Defendant,  the  Court  sanctioned  it,  with- 
out a  reference  to  the  Master.  lApfht  v. 
Holley.  vol.  1.  p.  425 

2.  In  order  to  enable  an  infant  DeifendaDt 
to  enter  into  evidence  in  support  of  fit^ 
which  would  not  otherwise  be  in  issue  io 
the  cause,  it  ia  proper  that  they  should 
be  stated  in  bis  answer;  but  whatever 
admissions  may  be  made  or  points  ten- 
dered in  issue  in  the  anawer  ov  an  inbnt, 
the  Plaintiff  is  not  in  any  degree  ezone* 
rated  from  proving  as  against  the  infiint 
the  whole  case  on  which  he  relies.  Beldem 
V.  Hearm,  voL  U  p.  445 

8.  Minutes  of  decree  directed  conveyance 
to  be  settled  by  Master,  '*if  the  pmrtkt 
dijftred,'*  there  being  an  infant  heir  who 
was  a  party  to  the  cause  and  a  neccisaiy 
party  to  the  conveyance.    Held,  that  the 
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«onb*if  tb«  pvtiet  differed*'  oogbt  to 
be  omitted,  an  infirnt  being  intereeted. 
Cstefrl  f.  Godfrey,  vol.  2,  p.  267 

(Botiee  Riehardivm  v.  IFord. 

vol.  U,p.  878) 

4.  A  bill  alleged  that  the  settlor  at  the 
time  of  making  a  voluntary  eertlement 
wu  freatly  indebted  i  it  did  not  etate  the 
ptfticiilan  of  the  debts,  but  referred  to  a 
•chcdole  of  the  settlor  in  the  Insolvent 
Court  in  aid  of  the  suit.  Held,  that  the 
existence  of  the  debts  was  not  sufficiently 
put  in  issue  as  agaiust  an  infisnt,  but  an 
inquiry  wss  directed  on  the  point. 
TMHutmd  V.  WgBtaeotL         vol.  2,  p.  840 

5.  Suit  improperly  instituted  on  behalf  of 
an  infiut,  dismissed  with  costs  on  motion, 
upon  the  application  of  the  infant  by  J.  B., 
a  person  not  then  a  party  to  the  suit,  "as 
her  neat  firiend,  for  the  purpose  of  the 
application."  Guy  v.  Guy,    vol.  2,  p.  460 

6.  Bill  filed  by  two  infants  (  one  attained 
twenty-one  before  decree;  her  name  as 
CO- Plaintiff  struck  out  on  her  application, 
with  the  costs  of  the  application.     Ibid, 

{BMneU  v.  BiekneU,     vol.  32,  p.  881) 

7.  The  Court  declined  taking  the  consent 
of  a  manied  woman,  who  was  a  minor,  to 
the  payment  out  of  Court  of  money  to 
which  she  was  entitled.    Stubbt  v.  Sargm, 

vol.  2,  p.  496 
S.  An  infant  femt  covert  was  by  her  next 
friend,  made  a  co- Plaintiff  to  a  bill 
against  her  husband  and  others.  Held, 
upon  her  coming  of  age  and  dissp- 
proving  of  the  suit,  that  she  was  entitled 
to  have  her  name  struck  off  the  record  as 
CO- Plaintiff;  but  the  application  having 
been  made  very  soon  after  her  attaining 
twenty-one,  and  it  being  suggested  that 
it  was  made  under  the  influence  of  the 
husband,  the  Court  postponed  making 
the  order  for  a  short  period  and  ascer- 
tained from  the  lady  herself,  in  the  ab- 
sence of  her  husband,  her  wishes  on  the 
subject    Cooke  v.  Fryer,       vol.  4,  p.  18 

9.  An  infant  having  been  taken  out  of  the 
jurisdiction  to  avoid  service,  the  Court 
refused  to  appoint  the  senior  six  clerk  in 
Court  to  appear  and  put  in  his  answer. 
Laue  V.  Hardwieke,  vol.  5,  p.  222 

10.  An  infant  having  after  appearance 
been  taken  out  of  the  jurisdiction  the 
Court  appointed  the  senior  six  clerk  to 
pot  in  his  answer,  without  the  infant 
being  brought  into  Court.  Hancock  v. 
Euton,  vol.  5f  p.  228  n. 

11.  The  Court  has  no  authority  to  sell  the 
real  estate  of  an  infant,  or  to  convert  it, 
upon  the  notion  that  it  would  be  bene- 
ikial.    Calvert  v.  Godfrey,    vol.  6,  p.  97 

12.  A  trader  who  had  freehold,  copynold, 
and  personal  estato,  died  in  September, 
1882,  leaving  an  infhnt  heir.  His  esute 
was  insufficient  to  pay  his  debts  and 
charges.  His  partners,  however,  bv 
deed,  took  upon  themselves  to  pay  all 


the  debts,  and  secured  the  principal  part 
of  his  property  for  his  family.  A  suit 
was  instituted  for  carrying  the  deed  into 
execution,  and  the  Master  found  that  it 
would  be  for  the  benefit  of  the  infant 
heir,  that  the  real  estate  should  be  sold 
and  applied  in  the  manner  mentioned  in 
the  deed.  A  decree  was  msde  for  sale, 
and  the  infant  was  declared  a  trustee 
within  the  1  fFUL  4,  c.  60.  Held,  that  a 
sale  under  the  decree  could  not  be  en- 
forced ;  that  the  Court  had  no  jurisdiction 
*  to  order  the  sale ;  and  that  the  infant 
was  not  a  trustee  within  the  act.  Calvert 
V.  Godfrey.  vol.  6,  p.  97 

13.  An  infant  is  entitled  to  treat  a  person 
who  enters  on  his  estate  during  hia  in- 
fancy as  hia  bailiff,  who  is  accountable  as 
such.    Blon^eld  v.  Eyre.     vol.  8,  p.  260 

{Nanney  v.  IVUttam.       vol.  22,  p.  452 
Paeeoe  v.  Swann.  vol.  27,  p.  508) 

14.  The  jurisdiction  which  this  Court  has, 
to  decree  accounts  of  the  estates  of  in- 
fants, arainst  persons  entering  thereon 
during  their  minority,  is  not  taken  away 
by  the  fact,  that  at  the  time  when  the  bill 
was  filed,  the  infant  had  attained  twenty, 
one.    Blon^ld  v.  Byre,       vol.  8,  p.  250 

15.  Process  by  attachment  to  compel  an 
infant  to  convey  estates  sold  in  a  cre- 
ditor's suit.     Thomae  v.  Owynne. 

vol.  8,  p.  812 

16.  Difficulties  in  dealing  with  suits  filed 
by  strangers  on  behalf  of  infants.  On 
the  one  hand  you  may  encourage  useleas 
and  expensive  litigation,  on  the  other, 
you  may  discourage  interference  very 
often  necessary  for  their  protection. 
Croee  v.  Croet.  vol.  8,  p.  455 

17.  In  a  case  in  which  the  defence  of  an 
infant  had  not  been  properly  raised  and 
proved,  a  decree  was  made  for  the  Plain- 
tiff, without  prejudice  to  any  bill  to  be 
filed  by  the  infant  within  six  months  to 
esteblish  his  right.    Lane  v.  Hardwleke. 

vol.  9,  p.  148 

18.  This  Court  has  no  authority  to  alter 
the  character  of  the  property  of  an  infant, 
and  convert  realty  into  personalty.  Field 
V.  Moore.  vol.  19,  p.  176 

19.  An  infant,  on  coming  of  age,  may  ratify 
securities  given  by  him  during  his  mi- 
nority, without  receiving  any  further 
consideration,  but  he  must,  on  the  occa- 
sion, have  full  knowledge  and  complete 
information  respecting  the  transaction. 
Kay  V.  Smith.  vol.  21,  p.  522 

20.  Though  a  person  entering  on  the  estate 
of  an  infant  is  treated,  in  equity,  as  his 
bailiff,  the  rule  does  not  apply  where  the 
infant  has  never  been  in  possession  by 
himself,  his  guardian  or  agent,  and  where 
the  estate  has  been  held  by  a  title  adverse 
to  the  infant*    Crowther  v.  Crowther. 

vol.  28,  p.  805 

21.  Where  debts  of  a  testator  had  been 
paid  out  of  the  income  of  the  estate  of  an 
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.  infant  tenant  in  tail  under  hia  will,  by 
the  direction  of  the  Court,  held,  that  the 
payment,  on  behalf  of  the  infant,  having 
been  made  by  the  Court,  a  merger  of 
the  charge  could  not  be  presumed.  AUop 
V.  Beli.  vol.  24,  p.  451 

22.  The  Court,  in  sanctioning  an  arrange- 
ment on  behalf  of  infants,  considers  not 
only  their  pecuniary  interest  but  its  effect 
as  a  family  arrangement  Michollt  v. 
CorhetL  vol.  34,  p.  376 

23.  Trustees,  who  had  a  power  of  sale,  but 
no  power  of  leasing,  first  granted  lease* 
ancl  afterwards  sold  subject  to  them. 
IilTants  being  interested,  the  Court  after- 
wards sanctioned  the  sale  on  their  behalf. 
Held,  that  the  purchaser  was  bound  to 
complete.     Ibid. 

24.  An  infant  who  had  sold  spurious 
articles,  representing  them  to  have  been 
manufactured  by  the  Plaintiff,  ordered 
to  pay  the  costs  of  suit  for  an  injunction. 
Chubb  V.  Griffithi.  vol.  36,  p.  127 


INFANT  (SETTLEMENT). 

1.  On  the  marriage  of  an  infant  femet  a 
settlement  was  made  of  funds  in  Court 
to  which  she  was  entitled.  On  her  at- 
taining twenty -one,  a  petition  was  pre- 
sented for  psy  men  t  to  the  trustees.  Held, 
that  the  consent  of  the  lady  in  Court  or 
by  commission  was  necessary.  Day  v. 
Day.  vol.  11,  p.  36 

2.  Effect  of  an  agreement,  on  the  marriage 
of  R  female  infant,  to  settle  her  real 
estate.  It  would  be  a  fraud  upon  the 
husband's  contract,  if  he  were  to  consent 
to  a  disposition  of  the  estate  by  his  wife, 
calculated  to  defeat  the  settlement.  E* 
parte  Blake,  In  r$  London  Dock  Company. 

vol.  16,  p.  461 

3.  The  18  &  19  Vict.  c.  43,  renders  valid  a 
post  nuptial  settlement  of  an  infant's 
estate  made  with  approbation  of  the 
Court.  Powell  v.  Oakley,    vol.  34,  p.  576 


INFORMALITY. 
[See  Irregularity.] 

INFORMATION. 

[See  Suit,  Notice,  4.] 

1.  In  an  information  by  the  Attorney- Ge- 
neral at  the  instance  of  a  relator,  the 
Attorney-General  ought  not  to  appear 
otherwise  than  in  support  of  the  informa- 
tion. 

Ab  to  the  position  of  the  Attomey- 
Genend  in  informations  at  the  insunoe  of 
a  relator,  and  the  practice  in  such  cases. 
Jttomey^Oeneral  .  v.  The  Jrernmemgere* 
Company.  toL  2,  p.  313 


2.  In  a  charity  information  filed  wichout  a 
relator,  the  Attorney-General  did-  not 
personally  appear  at  the  bearing,  bnttwo 
other  counsel  appeared  in  sapport  of  the 
information.  Held,  that  the  costi  of  a 
brief  to  the  Attorney- General  ought  to 
be  allowed  in  addition  to  those  of  the 
two  counsel,  in  the  taxation  of  cosu  as 
between  party  and  party.  Attorney' 
General  v.  The  Drapere*  Company. 

vol  4,  p.  SOi 

3.  Reference  to  the  Attorney-General  in 
charity  cases.  Attorney-Generals.  Prety 
man.  vol.  4,  p.  462 

4.  It  is  irregular  for  the  solicitors  of  a  re- 
lator to  proceed  in  a  charity  infonnatioo 
after  the  death  of  the  relator.  Attorney- 
General  v.  Haberdaeher^  Company. 

vol.  16,  p.  397 
6.  The  Attorney- General  and  relator  cannot 
be  allowed  to  take  opposite  views  on  so 
information.  Attorney' General  v.  Sher^ 
borne  Grammar  SchooL  vol.  18,  p.  256 
6.  The  Defendants  were  by  Act  of  Par- 
liament authorized  to  make  a  short  line 
uniting  their  main  line  with  the  Plsin- 
tiffs'  line,  but  the  12th  section  prohibited 
the  Defendanta  opening  their  main  line 
until  the  junction  should  be  completed. 
In  default  of  the  Defendants  making  the 
junction  within  a  specified  time,  the 
Plaintiffs  were  authorized  to  make,  it 
The  Defendants  proposed  opening  their 
main  line  before  the  completion  of  the 
junction.  Held,  that  the  Plaintifis  had 
a  sufficient  interest  to  entitle  them  to  sn 
injunction  to  prevent  this  proceedmg, 
and  that  it  was  not  necessary  to  resort  to 
an  information  for  that  purpose,  and  an 
injunction  was  granted,  although  the 
delay  in  opening  the  main  line  might  be 
prejudicial  to  the  public.  7^  Cronjord 
Railway  Company  v.  The  Stockport  Rail' 
way  Company.  vol.  24,  p.  74 


INJUNCTION. 

[See  Copyright,  Delay,  Imjunctiok 
(Company),  Injunction  (Foreion 
Court),  Injunction  (Other  Courts), 
Interpleader,  Jurisdiction,  Nui- 
sance, Patent,  Restraint  of  Trade, 
Trade  Marks,  Ultra  Vires,  Waste.] 

1.  Where  a  bill  is  filed  by  a  patentee  for 
an  injunction  to  restrain  an  alleged  in* 
fringement  of  his  patent,  the  Plaintiff  if 
not  precluded  from  asking  for  an  ii\janctioD 
at  the  hearing,  by  the  fact  of  bis  not 
having  applied  for  it  on  an  interlocutory 
motion ;  but  the  not  moving  for  the  in- 
junction imposes  on  the  Plaintiff,  in  inch 
a  case,  the  obligation  of  making  out  s 
clear  and  unexceptionable;  title  at  the 
.  hearing  {  and  if  be  fails  In  that,  cod  bai 
not'previously  obtained  an  u^vnoiion,  he 
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vill  ool  be  allowed  to  uie  the  (acts 
proted  in  the  cause,  as  evidence  of  a 
primd  facit  case,  giving  him  a  right  to 
further  time,  for  the  purpose  of  enabling 
him  to  establish  more  satisfactorily  his 
legal  title.    Bacon  v.  Spottiswoode. 

vol.  1,  p.  382 

1  On  dismission  of  hill  an  injunction  falls 
of  course.  Greeny,  Pulrford,  voL  2,  p.  70 

3.  Where  a  partner  had  abstracted  a  part- 
nership book  from  the  counting  house  of 
the  firm,  contrary  to  an  express  covenant 
conuined  in  the  deed  of  partnership.  Sir 

'  C.  C.  Pep9»,  Master  of  the  Rolls,  granted 
an  injunction  restraining  him  iirom  con- 
tinning  to  violate  the  covenant;  and  this 
was  continued  by  Lord  Langdaie,  at  the 
hearing  of  the  cause,  on  the  28th  Febru- 
ary, 1838.     Taylor  v.  Dam, 

vol.  3,  p.  888,  n.  (e) 

i  Injunction  in  a  suit  for  specific  per- 
formance to  reztrain  the  vendor  from 
selling  or  letting  refused.  Turner  v. 
Wright.  vol.  4,  p.  40 

h,  Em  parte  injunction,  obtained  by  sup- 
pression of  material  facts,  dissolved. 
^i//0R  V.  Lord  Granville,      vol.  4,  p.  ISO 

6.  Where  the  rights  of  the  Plaintiff  and  the 
Defendant  are  legal,  the  Plaintiff,  in 
asking  for  an  injunction  to  protect  him 
from  a  violation  of  his.  alleged  legal 
rights,  ought  to  show  that  the  right  has 
been  established,  or  that  having  liad  no 
means  of  establishing  it,  but  the  right 
heiDg  primd  facte  weli  founded,  the  inter- 
ference of  this  Court  is  necessary,  to  pre- 
vent that  species  and  extent  of  mischief 
which  this  Court  calls  irremediable,  be- 
fore the  right  can  be  established  by  legal 
proceeding.    IbUL 

7.  To  entitle  one  partner  to  an  order  for  an 
injunction  and  receiver,  against  his  co* 
partner,  he  must  either  shew  a  dissolution, 
or  facts  which,  if  proved  at  the  hearing, 
would  entitle  him  to  a  decree  for  a  disso- 
lution.   Smith  y.  Jeyee,        vol.  4,  p.  508 

8.  Whether  where  a  special  injunction  is 
granted  against  aeveral  Defendants,  one  of 
them  can  move  to  dissolve  in  the  absence 
of  the  rest,  qusre,     Thompson  v.  Geary, 

vol.  5,  p.  131 
9*  Injunction  to  restrain  the  breach  of  a 
forming  covenant.    Fleming  v.  Snook, 

vol.  5,  p.  2'?0 

10.  If  a  Plaintiff  coming  for  an  injunction 
to  restrain  the  use  of  his  trade  marks 
appears  to  have  been  ffuilty  of  misrepre- 
sentations to  the  public,  the  Court  will 
not  interfere  in  the  first  instance.  Perry 
V.  Tru^t,  vol.  6,  p.  66 

11.  Injunction  to  restrain  a  party  from 
Boaking  and  sending  to  Turkey  watches 
Having  the  Plaintiff's  name  or  the  word 
"  warranted"  engraved  thereon  in  Turkith 
ehanctcrs  in  imiution  of  the  PlaintiS's 
watches.    Gout  v.  JUploglu. 

'  '  vol.  6,  p.  69,  n. 


12.  A  motion  being  made  for  an  injunction, 
it  stood  over  with  liberty  to  the  Plaintiff 
to  bring  an  action  to  establish  his  right. 
The  Plaintiff  neglecting  to  proceed  there- 
in, the  motion  was  refused  with  costs. 
Perry  v.  Truefitt,  vol.  6,  p.  41  ii 

13.  Where  a  Plaintiff  obtains  an  injunction 
on  affidavits,  the  Defendant  is  not  wrong 
in  meeting  the  case  by  affidavits  on  a 
motion  to  dissolve,  although  the  point 
might  be  determined  shortly  by  filing  a 
demurrer.  Tlie  Bamiley  Canal  Company 
At,  TwibelL  vol  7,  p.  31 

14.  Injunction  granted  to  restrain  Defend- 
ant from  being  concerned  for  any  of  the 
Plaintiff's  clients  contrary  to  his  cove- 
nant.    Nicholls  V.  Stretlon,     vol.  7,  p*  42 

15.  Injunction  granted,  prohibitory  in  form, 
but  mandatory  in  its  effect.  Earl  of 
Mexhorough  v.  Bower,  vol.  7,  p.  127 

16.  Tenant  of  a  mine  restrained,  on  motion, 
from  permitting  a  communication  with 
an  adjoining  mine  to  continue  open,  and 
water  to  flow  through  the  same,  the  effect 
intended  being  to  compel  the  Defendants 
to  close  the  communication.     Ibid, 

17.  In  a  patent  case,  a  motion  for  an  in- 
junction was  ordered  to  stand  over  for 
the  plaintiff  to  bring  an  action  to  esta- 
blish his  right.  The  Plaintiff  obtained  a 
verdict,  but  the  Defendant  tendered  a 
bill  of  exceptions,  which  could  not  be 
determined  without  some  considerable 
delay.  Upon  the  motion  being  renewed, 
the  Court,  under  the  circumstances,  or- 
dered it  to  stand  over  till  the  bill  of  ex- 
ceptions had  been  disposed  of.  Brideon 
V.  M' Alpine,  vol.  8,  p.  229 

(Brideon  v.  Beneke,  vol.  12,  p.  1) 

18.  Case,  in  which  an  injunction  was 
granted  though  not  prayed  for  by  the 
bill.    Blon^ld  V.  Eyre,       vol.  8,  p.  250 

19.  After  decree  in  a  foreclosure  suit,  a 
mortgagor  in  possession  began  to  commit 
waste;  he  was  restrained  by  ii^ unction, 
though  no  injunction  was  prayed  by 
the  bill.     Goodman  v.  Kine, 

vol.  8,  p.  379 

20.  The  allowance  of  a  demurrer  to  the 
whole  bill  puts  an  end  to  an  injunction 
though  liberty  is  given  to  amend. 
Schneider  v.  Lizardi.  vol.  9,  p.  461 

21.  A  Plaintiff  filed  a  bill  on  behalf  of  him- 
self and  other  shareholders  in  a  railway 
company,  to  restrain  the  directors  com- 
mitting a  breach  of  trust.  It  appeared 
that  he  was  suing  at  the  instigation  of 
another  rival  company.  Held,  that  this 
circumstance  was  not,  of  itself,  sufficient 
to  prevent  him  obtaining  a  special  in- 
junction on  the  merits  of  his  case.  Col* 
man  v.  The  Eatteru  Countiee  Railufay 
Company,  vol.  10,  p.  1 

22.  Injunction  to  restrain  the  erection  of 
gas  works  in  the  vioinity  of  the  Plaintiff's 
residence  refused,  it  being  uncertain, 
whether,  upon   the  completion  of '  the 
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works,  the  manu&cture  of  gas  would 
prove  a  nuisance.    Hainet  t.  Tatfl&r. 

vol.  10,  p.  75 

23.  Where  a  work  is  going  on,  which, 
though  not  in  itself  a  nuisance,  will  ma- 
nifestly end  in  operations  presenting  such 
a  nuisance  as  this  Court  restrains,  this 
Court  will  interfere  at  once.    Ibid. 

24.  An  ii^unction  was  obtained  before 
answer.  The  Defendant  filed  his  an- 
swer, but  delayed  moving  to  dissolve 
until  several  months  after  replication, 
and  at  a  period  when  the  evidence  would 
have  been  published,  but  for  the  De- 
fendant having  obtained  an  enlaigement 
of  the  publication.  The  motion  was  on 
that  ground  refused.  FeUtel  v.  King*t 
CoUegt,  Cambridge.  vol.  10,  p.  491 

25.  The  provisional  directors  of  a  joint 
stock  company,  having  without  the  au> 
thority  of  the  Plaintiff,  published  a 
prospectus,  stating  him  to  be  a  trustee 
of  the  company,  were  restrained  by  in- 
Junction.    Routh  v.  ffebtter. 

vol.  10,  p.  561 

26.  The  Court  will  not  interfere  by  injunc- 
tion to  prevent  the  publication  of  a  libel. 
Clark  V.  Freeman.  vol.  11,  p.  112 

27>  Iigunction  to  prevent  a  chemist  from 
selling  a  quack  medicine,  under  a  false 
and  colourable  representation  that  it  was 
a  medicine  of  the  Plaintiff,  an  eminent 
physician,  refused.    Ibid. 

28.  By  the  terms  of  an  injunction  J.  B*  was 
restrained,  but  it  did  not  extend  to  **  his 
servants  and  agents."  A  motion  to  com- 
mit his  agent  C.  D.  for  breach  of  the 
injunction  held  irregular;  but,  tembte, 
that  he  might  be  proceeded  against  for 
*'  a  contempt,"  if  he  knowingly  aided 
and  assisted  J.  B.  in  breach  of  the  in- 
junction. Lord  WelUiky  v.  The  Earl  of 
Mornington.  vol.  11,  p.  180 

29.  An  injunction  was  granted  against  d. 
restraining  him  (but  not  expressing  his 
servants  and  agents)  from  cutting  timber. 
B.,  who  was  A.'t  agent,  with  know- 
ledge of  the  injunction,  cut  the  timber. 
Held,  Uiat  B.  might  be  committed  for 
the  contempt,  though  not  for  breach  of 
the  injunction.     Ibid,  p.  181 

80.  An  order  for  an  injunction  to  restrain 
commissioners  under  a  local  drainage 
act  from  signing  their  final  award,  and 
from  proceeding  to  enforce  payment  of 
rates,  although  the  act  gave  jurisdiction  to 
the  quarter  sessions,  affirmed  on  appeal; 
but  the  Lord  Chancellor  attached  to  it 
the  condition  of  bringing  the  money  into 
Court.    Armitetead  v.  Durham. 

voL  11,  p.  556 

81. Where  a  bill  is  filed  by  some  "on 
behalf,  &c."  an  injunction  which  re- 
strains proceedings  against  persons  not 
named  parties  to  the  record,  is  irregular. 
tUd. 

82.  By  oousent  an  iijunctlon  was  made 


perpetual  upon  motion.    Merell  v.  Asr- 
ioN.  vol.  12,  p.  284 

38.  On  an  application  for  an  injunction  to 
restrain  an  alleged  irreparable  injury,  by 
taking  away  stones  from  the  sea  shore, 
the  Court,  considering  that  the  Plaintiff 
was  most  likely  to  suffer  by  its  non-in- 
terference, granted  the  injunction ;  and 
although  the  Plaintifi^s  title  was  purely 
legal,  and  was  not  clearly  made  out,  it 
refused  to  put  him  on  the  terms  of  bring- 
ing an  action  to  try  it,  but  merely  gave 
him  liberty  so  to  do.    Clowet  v.  Beek. 

vol.  18.  p.  347 

34.  A  contract  was  entered  into  between  a 
canal  company  and  the  Plaintiffs,  the 
owners  of  paper  mills,  as  to  the  mode  of 
enjoyment  of  the  waters  by  which  both 
were  supplied.  The  company  did  acts 
in  violation  of  the  contract.  Held,  that 
it  was  no  answer,  upon  a  bill  for  a  per- 
petual injunction,  to  say,  that  the  scti 
proposed  would  not  be  injurious  or  even 
to  prove  that  they  were  beneficial  to  the 
Plaintiffs;  and  the  Court,  although  no 
evidence  was  given  of  any  actual  damage 
done,  made  a  decree  for  a  perpetual  in- 
junction. Dickentom  v.  Gfrond  JwKti'm 
Canal  CompoMff.  vol.  15,  p.  260 

35.  A  puisni  incumbrancer  offered  to  pay 
off  die  first  mortgagee,  which,  being 
declined,  he  filed  a  bill  to  compel  a 
transfer.  The  first  mortgagee  having 
afterwards  proceeded  to  sell  the  property, 
was  restrained  from  transferring  the  first 
mortgage  and  parting  with  the  legal 
estate  and  title  deeds.  Rhodes  v.  Bseft- 
land.  vol.  16,  p.  212 

36.  A  Plaintiff  applying  for  an  injunction 
should  fairly  state  his  case,  both  whertf 
the  application  is  ex  parte,  and  where  on 
notice  the  opponent  does  not  appear; 
but  the  Court  does  not  hold  him  so 
strictly  in  the  latter  case  as  in  the  former. 
Maclaren  v.  Siainton.  voL  16,  p.  279 

37.  On  an  application  for  an  ex  porte  injunc- 
tion, a  Plaintiff  omitted  to  sute  a  mate- 
rial fact.  A  motion  being  made  to  dis- 
solve it,  the  Plaintiff  swore  that  he  had 
forgotten  the  circumstance.  Held,  that 
it  was  no  excuse  for  the  suppression. 
Clifton  V.  Jle6ifiMfi.  vol.  16,  p.  355 

38.  On  the  principle  of  protecting  property 
pending  litigation,  the  Court  will,  in  a 
suit  to  impeach  a  conveyance  of  an  ad- 
vowson,  restrain  the  institution  of  a  clerk, 
even  as  against  a  Defendant  claiming 
to  be  purchaser  for  valuable  considera- 
tion without  notice  under  it.  Green' 
ilade  V.  Dare.  vol.  17i  p*  502 

39.  Application  for  leave  to  serve  a  notice 
of  motion  for  an  injunction,  prior  to  the 
bill  being  filed,  refused,  the  Court  de- 
clining to  do  more  than  give  leave  to 
serve  the  notice  of  motion  with  the  copy 
of  the  bill.    Simmone  v.  Heamide. 

vol.  22,  p.  412 
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40.  A*  eopged,  upon  property  being 
eoDTeyed  to  him,  that  a  certain  trade 
dwiild  not  be  carried  on  upon  it  A*% 
tenant  carried  on  rach  trade.  Upon  a 
bill  against  A.  alone,  for  an  injanction, 
be  iniitted  on  bia  right  to  carry  on 
tbe  trade.  The  Court  granted  a  perpe- 
tual injunction  against  ^.,  his  servanta 
and  agents,  but  declined  extending  it  to 
bia  tenants.     HoAmn  t.  Coppard. 

vol.  29,  p.  4 

41.  A  telegraph  company,  without  any  par- 
liamentary powers,  laid  down  their  wires 
in  tubes  under  a  public  highway.  An 
in&nnation  and  bill  was  filed  complain- 
ing of  those  acts  as  a  nuisance  to  the 
public  and  as  an  invasion  of  the  rights  of 
tbe  owner  of  the  adjacent  land  in  the 
•oil  of  the  road.  The  Court  refused  to 
gnut  an  injunction  until  tbe  legal  right 
bad  been  established.  The  Attorney- 
Otnerai  v.  The  UniUd  Kingdom  Electric 
Tekgraph  CowjMmy,  Limited. 

vol.  SO,  p.  287 
42.  The  Plaintiff,  the  manager  of  a  London 
theatre,  engaged  the  Defendant,  a  pro- 
▼incial  actor  desirous  of  appearing  on  the 
London  stage,  for  two  years.  Though 
there  was  nothing  expressed  on  the  sub- 
ject, the  Court  inferred  an  engagement 
on  the  part  of  the  Plaintiff  to  employ  the 
DefeodiaDt  for  a  reasonable  time,  and  on 
tbe  part  of  the  Defendant  not  to  perform 
elsewhere.  The  Plaintiff  having  (under 
theie  circumstances)  delayed  the  De- 
fendant's appearance  for  five  months,  the 
Defendant  broke  his  engagement  and 
went  to  another  theatre.  Held,  that  he 
bid  a  right  so  to  do.  and  that  the  Plain- 
tiff was  not  entitled  to  an  interlocutory 
mjaoction  to  prevent  his  performing 
ttere,    Peckier  v.  Montgomery, 

,-    «.  ▼oJ»  38,  p.  22 

48.  The  Plaintiff  obtained  a  judgment 
««Mnst  a  tenant  for  life  in  remainder, 
whose  estate  was  liable  to  forfeiture  by 
bit  non-uaer  of  the  name  and  arms  of  the 
twtator.  Upon  a  bill  to  realize  the 
charge,  the  Court,  at  the  hearing,  refused 
to  grant  an  injunction  to  restrain  the 
tenant  for  life  from  forfeiting  his  life 
wtate.  SempU  v.  Holland,  vol.  «3,  p.  94 
«•  Application  by  "  The  Colonial  Life 
Atnranee  Company**  for  an  injunction  to 
jwtrain  another  company  (lately  estab- 
lished) from  using  the  style  of  «  The 
Home  and  Colonial  Aituranee  Company, 
Hodted,'*  refused.  The  Colonial  Ltfe  J«- 
««r«ac«  Company  v.  TAe  Home  and  Colonial 
Atnranee  Company,  Limited. 

vol.  83,  p.  548 

INJUNCTION  (COMPANY). 

[See  Company,  Ultra  Vires.] 

^«  the   expiration  of  tbe  time  for 
««npleting  a  railway,  which  by  the  act 
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the  company  were  **  required  "  to  make, 
a  bill  was  filed  by  a  shareholder  seeking 
to  restrain  the  company  from  making 
any  dividend,  until  the  whole  of  the 
works  had  been  completed.  A  general 
demurrer  waa  allowed,  on  the  ground 

I  that  the  non-completion  being  a  public 
wrong,  the  Court  had  not  jurismction 
to  interfere,  and  that  the  misapplication* 
of  the  income  was  the  subject  of  internal 
regulation.  Broum  v.  Monmouthshire 
Railway.  vol.  18,  p.  82 

2.  This  Court  does  not  attempt  to  direct 
the  performance  of  all  the  outies  which 
the  governing  bodies  of  such  companies 
owe  to  the  shareholders ;  but,  on  the 
contrary,  leaves  to  the  companies  them- 
selves the  enforcement  of  all  the  duties 
arising  out  of  matters  which  are  the  sub- 
ject of  internal  management.    Ibid. 

8.  ft  cannot  be  safely  said,  that  in  no  case 
whatever  joint  stock  companies  ought  to 
be  allowed  to  divide  any  profits  or  re- 
ceive any  tolls,  until  all  their  works  have 
been  completed.     Ibid* 

4.  In  a  railway  company  there  were  two 
classes  of  shareholders.  A  general 
meeting  authorised  the  directors  to  apply 
to  Parliament  for  an  act  which  would 
very  materially  alter  the  existing  rights 
ana  interests  of  the  two  classes  inter  te. 
Held,  that  such  an  application  was  not  a 
breach  of  trust  or  duty,  and  that  to  hold 
otherwise  would  be  applying  too  strictly 
to  a  railway  company  the  principles  ad- 
mitted to  be  applicable  to  private  part- 
nerships, resting  on  private  contracts 
unconnected  with  public  duties  and 
interests,  and  capable  of  dissolution. 
Stenene  v.  The  South  Devon  Railway  Com- 
pony.  vol.  18,  p.  48 

5.  Upon  the  application  of  a  shareholder 
of  one  of  such  two  classes,  for  an  injunc- 
tion to  restrain  tbe  application  to  Parlia- 
ment, and  the  use  of  the  corporate  seal 
and  the  application  of  the  corporate  funds 
for  that  purpose,  the  Court  refused  to 
restrain  the  application  to  Parliament,  or 
the  use  of  the  corporate  seal  for  that 
purpose,  but  restrained  the  application 
of  the  funds  and  moneys  of  the  company 
towards  the  payment  of  the  costs.    Ihid. 

6.  By  Act  of  Parliament,  railway  A,  waa 
authorised  to  transfer  a  portion. of  the 
line  to  a  railway  B;  with  power  for  rail- 
way B.  to  raise  new  shares  to  complete 
it;  and  it  was  provided,  that,  if,  after 
transfer,  the  transferred  line  should  not 
be  completed  within  three  years,  it  should 
not  be  lawful  for  railway  B.  to  pay  any 
dividen<jl  until  the  whole  railway  should 
be  opened.  The  three  years  having 
expired,  held  that  railway  B.  could  pay 
no  further  dividends  even  to  its  original 
shareholders  until  the  branch  had  been 
completed,  and  they  were  restrained  by 
injunction  in  a  suit  by  one  shareholder 
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loing  OB  behalf,  &c  CarUsU  ¥•  Tkt  Samilf 
ioittm  BaUwatf  Caatpamifm 

Tol.  IS,  p.  295 


INJUNCTION  (FOREIGN  COURTS). 

1.  An  iDJoDctioii  granted,  on  tcnm,  to  slay 
ibe  proceedings  instituted  in  Dtmerara 
to  recover  real  estate  tliere,  and  an  order 
made  for  a  consignee  and  manager  of  the 
estate  and  produce ;  it  appearing  to  the 
Court  that  there  were  many  other  ques- 
tions between  the  psrties  connected  with 
the  estate,  which  could  be  more  con- 
veniently determined  together  in  this 
country.    BmUmrif  ▼•  Bwitery. 

voL  1,  p.  318 

2.  After  decree  the  Court  has  jurisdiction, 
at  the  instance  of  a  Defendant,  to  enjoin 
the  Plaintiff  from  proceeding  in  another 
court  in  respect  of  the  same  matter. 

After  decree  here,  the  Plaintiff  cannot, 
except  by  leave  of  the  Court,  proceed  in 
another  court  in  respect  of  the  same 
matter,  even  though  such  proceedings 
are  merely  auxiliary.  Wedder^wm  v. 
Wedderhum.  vol.  2,  p.  208 

3.  In  April^  1848,  a  creditor  obtained  a 
judgment  at  law  by  defiiult  apainst  an 
executrix.  A  decree  in  a  creditor's  suit 
was  obtained  in  AprU,  1844^  and  on  the 
25th  of  May  following,  the  judgment  at 
law  was  set  aside  on  the  terms  of  the 
executrix  pleading  fkw€  adrnktutramt. 
On  the  8ra  of  Jtnw,  on  the  eve  of  trial, 
the  executrix  moved  for  an  injunc- 
tion, which  the  Court  granted  to  stay 
execution  only,  and  afterwards  refused  to 
permit  the  creditor  to  proceed  against 
the  executrix  for  the  purpose  of  charging 
her  personally.    Kkby  v.  Barian, 

vol.  8,  p.  45 

4.  After  a  decree  for  administration,  a 
Scotch  corporation,  trading  in  England, 
and  having  warehouses  and  assets  there, 
proceeded  in  SeoUand  against  the  testa- 
tor's Scotch  assets.  Held,  that  this 
Court  had  jurisdiction  to  restrain  them, 
and  that  the  case  was  a  proper  one  for 
its  interference.    Miaelartn  v.  Siainian. 

voL  16,  p.  279 

5.  After  a  decree  in  England  for  the  admin- 
istration of  an  English  testator's  estate, 
a  Scotch  company,  whose  riius  was  in 
Seotkmd^  but  which  had  agents  and 
bouses  of  business  in  Mng&nd,  com- 
menced proceedings  against  the  repre- 
sentatives in  Scotland,  where  the  testator 
possessed  real  and  personal  estate,  to  re- 
cover a  debt.  An  injunction  was  granted 
to  restrain  the  proceedings  in  i^tland, 
but  which  on  appeal  was  discharged  by 
tfie  House  of  Lords.  After  this,  the 
company  commenced  another  action  in 
Scotland,  and  a  motion  was  made  to  re- 
strain i^  on  the  ground  of  the  company 


having  come  in  and  adopted  the  proceed- 
ings m  England,  The  apnlieatioa  wu 
rmsed  by  the  Master  of  die  EeUs,  sad 
by  the  full  Court  of  Appeal.  Siamimi, 
Tk€  Carrm  Campanjg.         voL  21,  p.  U2 

INJUNCTION  (OTHER  COURTS). 

1.  Pendinff  a  suit  for  the  estabUshment  of 
a  wiD  of  real  estate*  the  heir  at  law,  who 
had  coDcmred  in  the  will  and  in  the 
establishment  of  the  suitv  haviw  com- 
menoed  actiona  of  ejectment  and  detinse, 
to  recover  the  estate  and  the  title  deedi, 
the  Court,  on  the  application  of  the 
trustee,  referred  it  to  the  Hester,  to 
inquire  what  proceedings  ought  to  be 
taken  to  defend  the  actions,  and  restrained 
the  actions  in  the  meantime. 

Under  special  circumstances,  an  in- 
junction was  granted  on  the  application 
of  a  Defendant  against  a  co-DefeodsoL 
Edgteumhe  v.  Carpenter.       vol.  1,  ]^  171 

2.  The  affidavit  in  support  of  a  motion  to 
extend  the  common  injunction  staled,  on 
belief,  that  the  answer  would  contain  a 
discovery  which,  with  other  evidence, 
would  enable  the  Defendant  at  law  to 
make  a  good  defence  to  the  action,  **  or 
tend  materially  to  reduce  the  amount  of 
damages  sought  to  he  recovered  thereby." 
Held,  diat  this  was  sufficient.  Barktr 
V.  Barr,  voL  1,  p.  <74 

S.  A  bill  of  coots  having  been  incuired  by 
A.  and  B,  jointly,  and  an  action  having 
been  brought  against  them  for  the  re- 
eovoy  of  the  amount,  the  Court  refused 
to  direct  a  taxation  and  to  stav  the  pro- 
ceedings at  law,  on  the  undertaking  of  A. 
alone  to  pay  what  mi^t  be  found  doe. 
In  TO  CkUeaU.  voL  1,  p.  421 

4.  Under  the  old  practice^  the  common 
injunction,  when  obtained,  might  be  dii- 
solved,  unless  cause  was  shown  on  ex* 
ceptions  to  answer  or  on  the  merits. 

(See  Hawu  v.  Hoaws.  vol.  1,  p.  197 
Sianloff  V.  Bond,  vol.  5,  p.  175 

Parker  v.  Bnlt,  vol.  4,  p.  395 

Hugku  V.  Thamaa,        voL  7,  p.  584 
'  Goddard  v.  SwdUu  vol.  8,  p.  41 

Cibcom  V.  ChayUr$,       vol.  8,  p.  167 
Xangford  v.  Msy.        vol.  16,  p.  52) 

5.  Under  the  old  practiee,  the  Defendant's 
answer  was  his  only  defiencey  and  wai 
unanswerable  evidence  on  the  nMtioa  kt 
the  common  injunction. 

(See  Tkomp$on  v.  Byram*  voL  2,  pw  15 
Ord  V.  fTAtte.  vol.  S,  p.  557 

Uoyd  V.  Jtnkhu,  vol.  4.  p.  350 

Madan  v.  Fewers,         vol.  5,  p.  505 
Money  v.  Jordan,         voL  13,  p.  229 

And,  for  exceptions  to  this  role,  see 
Gardner  Y.  M*Caicbeom.  vol.  4^  p*  534 
Cuetanee  v.  Ctuminghaak 

vol.  IS,  p.  363 

Zulneia  v.  Fiaml.         voL  14,  p.  2) 

tf.  A  bill  stated,  that  judgment  had  been 
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obtaioed  at  kw,  and  prayed  an  injuoc- 
tioD  to  stay  execution ;  the  court  of  law 
aftenrarda  aet  aaide  the  judgmenty  and 
let  in  the  Defendant  at  law  to  plead ;  a 
motion  beinff  made  to  extend  the  com- 
moD  injoDction  to  atay  trial  was,  under 
these  circumatancesy  refuaed.  Thompton 
r.  B^om,  vol.  2,  p.  15 

7.  It  ii  not  neceaaary  that  the  common 
iojanction  far  want  of  appearance  should 
be  obtained  in  term  or  auring  the  teal,  it 
m^  be  regularly  obtained  any  day  on 
which  the  Court  ia  sitting.  The  Earl  qf 
OutUrfUld  y.  Bond.  ToL  2,  p.  263 

&  A  creditor  in  an  administration  suit  and 
ft  purchaser  under  the  court  restrained 
from  enforcing  his  rights  by  a  common 
law  action.    Oldfkld  v.  Cobbeti. 

'  vol.  6,  p.  182 
{SiubbM  ▼.  Sor^oii.  yol.  4,  p.  90) 

9.  The  common  imunction  to  stay  trial 
will  not  be  extended,  if  it  appears  from 
the  pleadings,  contrary  to  the  usual  affi- 
davit, that  the  discovery  will  not  aaaist 
the  Defendant  at  law  in  his  defence  to 
the  action.    AMy  v.  Jaeksctu 

vol.  6,  p.  886 

10.  The  Plaintiff  having  obtained  the  com- 
mon injunction  upon  the  allowance  of 
exceptions  for  insufficiency,  procured  an 
order  to  amend  without  prejudice  to  the 
injunction,  undertaking  to  amend  within 
a  week,  and  that  the  Defendant  might 
answer  the  exceptions  and  amendmenta 
together.  The  amendmenta  having  been 
made  accordingly,  the  Court  extended 
the  common  iig unction  to  atay  trial. 
Ardktr  v.  Hudtan*    ^  yol.  6,  p.  474 

11.  Upon  an  injunction  to  restrain  an 
action  at  law,  on  the  ground  both  of 
le^  and  equitable  fraud,  the  Court,  ad* 
nutting  ita  jurisdiction  to  determine  the 
legal  fraud,  permitted  the  action  to  pro- 
ceed, in  order  to  determine  the  queation 
of  legal  fraud,  and  restrained  execution 
only,  with  liberty  to  apply.  The  jury 
having  found  that  there  was  no  legal 
fraud,  this  Court  afterwarda  entered  into 
the  consideration  of  the  question  of 
equitable  fraud,  and  finding  none  to  exist, 
pennitted  execution  to  be  taken  out 
Clatkg  y.  Manning.  vol  7,  p.  162 

12.  The  common  injunction  agahnst  several 
Defendants  might  be  dissolved  as  to 
some,  before  all  have  answered,  and  the 
proper  course  of  proceeding  for  that  pur- 
pose was,  for  those  who  have  answered  to 
obtain  an  order  nisi,  as  of  course.  Lewis 
V.  Smith.  vol.  7,  p.  470 

18.  Upon  a  motion,  made  on  the  last  seal 
after  Triflify  term,  for  an  order  absolute 
to  dissolve  the  common  injunction,  the 
Plaintiff  will  not  be  allowed  until  the 
next  motion  day  to  ahew  cause  on  the 
merits;  but  the  Court  will  appoint  an 
early  day  in  the  vacation  for  diat  pur- 
pose.   Siagg  V.  Brounu       vol.  7,  p.  5ld 


14.  An  equitable  tenant  for  life  being  in 
possession  of  the  estate,  he  and  his 
lessee  had  committed  waste  and  refused 
to  permit  the  trustee  to  examine  the 
condition  of  the  land.  The  trustee 
having  brought  ejectment,  the  Court, 
under  the  circumstances,  refused  to  con- 
tinue an  injunction  to  restrain  the  action, 
even  on  the  Plaintiff  undertaking  to  cut 
no  more  timber,  and  to  permit  the  in- 
spection.   Pugh  V.  Vaughan. 

vol.  12,  p.  517 

15.  A  motion  being  made  to  dissolve,  it 
appeared  that  the  Plaintiff  had  not  been 
able  to  procure  an  office  copy  of  the 
answer.  Time  waa  given  him  to  elect 
whether  he  would  shew  exceptions  or 
merits  aa  cause.    Bifng  v.  Clark, 

vol.  12,  p.  536 

16.  Where  there  has  been  great  delay,  the 
Court  will  not,  on  the  eve  of  trial,  extend 
the  common  inj  unction.  Bewley  v.  Han^ 
cock,  vol.  13,  p.  75 

17.  Where  the  common  injunction  is  dis- 
solved ?ritb  respect  to  two  out  of  three 
Plaintiffs  at  law,  it  is  a  contempt  of 
Court  for  the  three  afterwards  to  go  on 
with  the  action.    Money  v.  Jordan, 

vol.  18,  p.  229 

18.  The  Plai]}tiff  had  obtained  the  common 
injunction ;  the  answer  was  filed  on  the 
28th  olJuly,  and  the  last  seal  was  on  the 
81st  The  Court  would  not  ex  parte  grant 

■  an  order  nisi  to  shew  cause  on  the  Slst  s 
but  gave  leave  to  make  a  special  motion 
on  that  day.  The  Patent  Fuel  Company 
v.  WaUtah.  vol.  14,  p.  219 

19.  A  primd  facie  case,  supported  by  affi- 
davit, is  now  required  to  entitle  a  Plain- 
tiff to  the  common  injunction;  and 
although  that  case  be  met  by  the  affi- 
davit of  the  Defendant,  denying  the 
equity  of  the  bill,  still  the  Plaintiff  ia 
entitled  to  an  injunction  to  stay  pro- 
ceeding at  law  until  answer,  in  order  to 
secure  him  the  benefit  of  a  full  discovery, 
in  aid  of  his  defence  at  law.  Senior  v. 
Pritehard,  vol.  16,  p.  473 

20.  Modern  practice  in  cases  of  injunctions 
to  stay  proceedings  at  law.  Looell  v. 
Galloway.  vol.  17,  p.  1 

21.  Where  the  Plaintiff  in  a  bill  of  dis- 
covery  in  aid  of  a  defence  at  law  has  a 
bond  fide  case,  verified  by  affidavit,  shew- 
ing that  information  may  be  given  by  the 
answer  which  may  assist  him  in  wholly 
or  partly  destroying  the  case  made  against 
him  at  law,  he  is  entitled  to  that  dis- 
covery and  to  an  injunotion  until  the 
discovery  is  given.    Ibid% 

22.  Where  an  estate  is  administered,  and 
the  residue  is  paid  over  under  an  order 
of  the  Court,  the  executor  will  be  pro- 
tected and  a  creditor  will  not  afterwarda 
be  allowed  to  sue  him  at  law.  Dean  v. 
Allen.  vol.  20,  p.  1 

23.  The    Plaintiff,  before  filing   interro- 
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gatories,  moved  for  an  imunction  to  stay 
proceedings  at  law.  The  Defendant 
filed  an  affidavit  displacing  the  grounds 
of  defence  at  law.  The  injunction  was 
refused.    Chilton  v.  Campbell. 

voL  20,  p.  581 

24.  The  Plaintiff  instituted  a  creditors' 
suit  against  the  executor.  The  estate 
was  accordingly  administered,  and  a 
decree  was  made  on  further  directions. 
The  executor  afterwards  brought  actions 
against  the  Plaintiff,  for  debts  alleged  to 
be  due  from  him  to  the  testator,  which 
the  Court  restrained  by  injunction.  The 
Plaintiff  having  died,  the  Defendant 
moved,  that  the  suit  might  be  revived 
by  his  representatives,  or  in  default,  that 
the  injunctions  might  be  dissolved.  The 
proceeding  was  held  irregular,  and  the 
motion  was  refused  with  costs.  Oilfield 
V.  CobbetL  voL  20,  p.  563 

25.  Plaintiff  relieved  from  a  judgment  at 
law  given  hj  consent,  as  the  pnce  of  an 
injunction  in  equity,  the  point  in  issue 
having  turned  out  to  be  legal  and  not 
equitable.    Hooper  v.  Co<^e. 

voL  20,  p.  639 

26.  To  entitle  a  plaintiff  to  an  iniunction 
to  restrain  proceedings  at  law,  he  must 
himself  verify  the  allegations  in  his  bill, 
and  shew,  by  affidavit,  that  the  discovery 
required  is  material.    MolUit  v.  Enequisi, 

vol.  25,  p.  609 

27.  As  to  the  right  of  a  Plaintiff  in  a  bill 
of  discovery,  in  aid  of  an  action  at  law, 
to  an  iin  unction  to  restrain  the  action 
until  full  discovery  is  given;  Semble, 
that  a  primd  faeie  case  must  be  shewn, 
and  that  the  Court  will  not  allow  a  con- 
test on  affidavit  on  a  motion  for  such  an 
injunction.     Harris  v.  ColUtl, 

vol.  26,  p.  222 

28.  An  injunction  was  granted  to  stay  an 
action  at  law  until  answer.  The  De- 
fendant having  put  in  a  full  answer, 
gave  notice  of  motion  to  dissolve,  after 
which,  the  Plaintiff  amended  his  bill. 
The  answer  shewing  a  mere  legal  ques- 
tion :  Held,  that  the  injunction  must  be 
dissolved,  and  that  the  Plaintiff  was  not, 
on  this  occasion,  entitled  to  have  it  con- 
tinued on  the  case  alleged  by  the  amend- 
ments.   Mollett  V.  EnequUt.    (No.  2.) 

vol.  26,  p.  466 


INQUIRIES. 

[See  Decree,  Inquiries  (Evidence), 
Preliminary  Inquiries.] 

1.  Where  the  Plaintiff  failed  in  proving,  at 
the  hearing,  a  fact  which  was  the  very 
foundation  of  his  title:  Held,  that  it 
was  not  the  proper  subject  for  an  inquiry 
before  the  Master ;  and  the  bill  was  dis- 


missed with  costs,  with  liberW  to  ffie  a 
new  biU.   Holden  v.  Heanu  yoL  1,  p.  445 

2.  An  executor,  who  was  under  an  obli- 
gation to  deliver  a  book  to  a  purchaser 
under  the  Court,  made  an  affidavit  that 
it  was  lost.  Held,  that  the  parchaser 
was  not  bound  by  that  affidavit,  but  was 
entitled  to  an  enquiry  before  the  Master. 
Stubbt  V.  Sargon.  vol.  4,  p.  90 

3.  The  fact  that  the  Plaintiff  had  fifed  a 
bill  in  this  Court  being  relied  on  by  the 
Defendant  as  having  worked  a  forfeiture 
of  his  interest  Held,  that  the  mere 
production  of  the  office  copy  was  not 
sufficient  evidence,  there  being  no  proof 
of  identity ;  and,  secondly,  that  the  De- 
fendant was  not  entitled  to  an  inquiry  on 
the  point.     Williami  v.  Knipe. 

voL  5,  p.  273 

4.  Where,  in  an  administration  suit,  it  is 
referred  to  the  Master  to  take  an  account 
of  the  debts,  &c.,  and  claims  are  made 
against  the  estate  of  such  a  nature  that 
the  Master  cannot  conveniently  dispoie 
of  them,  application  must  be  made  to  the 
Court,  which  will  either  give  special 
directions  to  the  Master  to  proceed,  or 
direct  a  suit,  action,  or  such  other  pro- 
ceeding as  the  exigency  of  the  case  may 
require.    Lockhart  v.  Hardy. 

vol.  5,  p.  805 

5.  An  allention  in  the  bill  was  admitted 
by  one  Defendant,  ^.,  and  denied  by 
another,  B.,  and  the  Plaintiff  who  had 
not  proved  it,  proposed  to  waive  his  claim 
in  respect  of  it,  but  this  being  opposed 
by  if.,  an  inquiry  was  directed  as  to  the 
fact.     Crow  v.  CarUton.       voL  5,  p.  521 

6.  On  a  bill  for  a  partition,  when  there  is  a 
small  failure  in  proof  of  title,  or  when 
the  shares  of  tne  parties  are  alone 
doubtful,  the  Court  will  grant  an  in- 
quiry; but  where  there  is  a  material 
omission  in  the  proof  of  the  Plaintiffs 
title,  the  bill  will  be  dismissed  with  costs. 
This  course  was  pursued,  though  the 
Plaintiff  had  recovered  io  ejectment  a 
portion  of  the  estate  firom  the  Defend- 
ant, it  not  appearing  what  were  the  cir- 
cumstances of  that  proceeding,  or  whether 
the  Plaintiff's  title,  as  alleged,  was  therein 
proved.  Jope  v.  Morthead.    vol.  6,  p.  213 

7.  Authority  given  to  the  Master  to  report 
specially,  if,  from  lapse  of  time,  the 
death  of  parties,  the  loss  of  evidence,  or 
other  circumstances,  he  should  find  him- 
self unable  to  proceed.  Kirkman  v.  Booth. 

voL  11,  p.  273 

8.  On  a  cause  coming  on  for  further  con- 
sideration, the  Defendant,  who  was  en- 
titled to  a  moiety,  insisted  that  she  was 
purchaser  for  valuable  consideration  of 
the  other  moiety.  Held,  that,  although 
no  such  point  had  been  raised  by  her 
answer,  she  was  still  entitled  to  make  it 
available,  and  an  inquiry  was  directed. 
Lyne  v.  Lyne*  voL  21,  p.  318 
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INQUIRIES  (EVIDENCE  ON). 
).  Wttoetses  ba^iiig  been  «xftmined  vwd 
we  in  the  Master's  office,  it  wu  held 
irrei^ular  afterwards  to  receive  their  affl- 
davits  b  evidence.    Hapkinscn  v.  Roe. 

voL  1,  p.  182 

1  Where  a  matter  is  referred  back  to  the 

Afatter,  he  is  at  liberty,  without  special 

order,  to  receive  farther  evidence  thereon. 

^  CvttreUt.  Watkhu.  vol.  1.  p.  366 

2.  When  debts  are  under  consideration  of 

the  Master,  and  established  before  him, 

the  cosfiB  of  proof  may  be  added  to  the 

debts,  and  included  in  the  report.     It  is 

Dot,  however,    applicable  to  cases    in 

which  either  the    Master  has  reported 

upon  the  debts,  or  the  proceedings  are  in 

such  a  state  that  he  cannot  open  them  for 

the  purpose  of  adding  the  costs  to  the 

debt.    Head  v.  Smith.  vol.  4,  p.  521 

4.  A  creditor  against  two  esutes  for  the 

same  debt,  is  entitled  to  receive  dividends 

00  the  full  amount  firom  both  estates, 

UDtil  he  has  been  satisSed  his   debt 

Boner  v.  Owr.  vol.  6,  p.  84 

«>•  A  witness  was  examined  for  the  Plaintiff 

and  cross-examined  by  the  Defendant  on 

other  matters.    Held,  that  his  funher 

evidence  on  behalf  of  the  Defendant 

coold  not  be  received,  upon  an  inquiry 

before  the  Master,  except  by  order  of  the 

Court  England  V.  Downe.    vol.  6,  p.  281 

6.  The  answer  of  a  Co-defendant  cannot 

he  received  in  evidence  on  an  inquiry 

before  the  Master.    Meyer  v.  Montriou. 

vol.  9,  p.  521 
/.  After  a  long  delay  the  Court  requires 
more  than  the  ordinary  proof  of  a  debt  in 
the  Master's  office.    Uartwell  v.  Colvin. 

vol.  16,  p.  140 
&  Id  1817  a  trust  deed  was  executed  by 
A.  fi.  for  the  benefit  of  his  creditors.  The 
deed  was  esublished  by  the  decree  of 
1842,  and  an  account  of  debts  was  di- 
rected. The  Petitioner,  in  1846,  came 
in  under  the  decree,  and  claimed  in  re- 
spect of  promissory  notes  dated  in  1816, 
given  by  A.  B.  to  his  father,  who  died  in 
1828.  He  produced  the  notes  and  proved 
the  signatures,  but  gave  no  proof  of  the 
consideration,  or  of  anything  being  then 
due.  Held,  that  his  claim  bad  been  pro- 
perly rejected  by  the  Master,  for  after 
the  great  lapse  of  time  the  notes  could 
not  be  admitted  upon  the  ordinary  proof. 

^'  Observations  as  to  the  danger  of  allow- 
ing a  party  to  mend  his  case,  upon  a  re- 
ference buck  to  Chambers;  after  it  has 
been  brought  before  the  Court,  and  the 
«act  point  in  which  the  evidence  is 
thought  to  be  defective  is  known.  Ba- 
«*«■  ▼.  SmUh.  vol.  22,  p.  190 

INSOLVENCY. 

1-  In  Hoy,  1819,  a  party  took  the  benefit 
of  the  Insolvent  Act  then  in  force  j  he 


subsequently  acquired  property,  and  died 
leaving  more  than  sufficient  to  pay  bis 
debts  contracted  after  his  insolvency. 
The  schedule  creditors  remaining  unpaid : 
Held,  that  a  hill  might  be  maintained  by 
one  of  such  creditors  against  the  persond 
representatives  of  the  insolvent,  without 
the  previous  sanction  of  the  Insolvent 
Debtors'  Court,  for  payment,  out  of  the 
surplus  assets,  of  the  scheduled  debts. 
Ward  V.  Painter,  vol.  2,  p.  85 

2.  The  forty-seventh  section  of  the  Insol- 
vent Debtors'  Act  (1  &  2  Viet.  c.  110) 
is  directory  only.  So  that  although  the 
assignee  does  not  strictly  comply  with 
the  manner,  &c  of  selling  real  estate,  as 
directed  by  the  creditors,  the  contract  is 
not  void;     Wright  v.  launder. 

vol.  4,  p.  512 

3.  Articles  were  executed  previous  to  a 
marriage  by  which  the  husband  and  wife 
agreed,  that  all  property,  estate,  and 
effects  to  which  the  husband  or  wife  might 
thereafter  become  entitled,  should  be 
settled  to  such  uses  as  the  wife  should 
appoint  i  and  in  default,  on  trusts  for  the 
husband,  wife  and  children.  At  the 
time,  neither  husband  nor  wife  had  any 
])roperty,  the  husband  was  insolvent,  and 
soon  after  the  marriage  took  the  benefit 
of  the  Insolvent  Act  Property  subse- 
quently descended  on  him.  Held,  as 
against  his  assignee,  that  it  was  bound 
by  the  articles.    Hardey  v.  Green. 

vol.  12,  p.  182 

4.  In  1829  it.  P.  took  the  benefit  of  the 
Insolvent  Act,  7  Geo.  4,  c  57.  He  exe- 
cuted  at  the  time  a  warrant  of  attorney, 
hut  no  judgment  was  entered  up ;  and  he 
died  in  1849,  leaving  subsequently  ac- 
quired assets.  Held,  that  a  scheduled 
creditor  could  not  maintain  a  suit  to  make 
the  assets  liable.     ThovMu  v.  Pinnell. 

vol.  15,  p.  148 
(Re  Moylan.  vol.  16,  p.  220) 

5.  The  "  full  discharge  ^of  a  prisoner)  from 
custody  without  any  adjudication  "  by  the 
Court,  under  the  provisions  of  the  87th 
sect,  of  1  8i  2  Viet.  c.  110,  means  a  dis- 
charge from  prison  in  a  complete  and 
unconditional  form.  The  word  "full," 
as  applied  to  the  word  "discharge,"  is 
explained  by  the  d8th  section,  which 
shews  that  the  insolvent  may  obtain  a 
discharge  firom  prison  on  bail,  or  upon 
conditions  not  amounting  to  a  full  dis- 
charge.    Basham  v.  Smith. 

vol.  22,  p.  190 

6.  Therefore,  where  a  vesting  order  was 
made,  and  before  any  final  order  of  abju- 
dication or  any  further  step  taken,  the 
insolvent  was  discharged  by  the  detain- 
ing creditor,  and  no  revesting  order  was 
ever  made,  it  was  held,  that  the  discharge 
was  a  "full  discharge"  under  the  37th 
section,  and  that  after- acquired  property 
did  not  pass  to  the  provisional  assigneg 
under  that  insolvency.    Ihid% 
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7.  In  bankruptcy  and  insolvency  the  as- 
aisnees  are  the  only  persons  who  could 
take  proceedings  in  respect  of  the  estate. 
Davii  v.  SneU,  vol.  28,  p.  321 

8.  A  bill  alleged,  that  in  1848  A.  B.  exe- 
cuted a  fraudulent  assignment  of  his  pro- 
perty, to  defeat  th^  Plaintiff's  rights  under 
a  decree  ;  that  A,  B,  took  the  benefit  of 
the  Insolvent  Act  in  1859;  that  the  as- 
signee had  declined  to  take  any  proceed- 
ings without  an  indemnity,  which  the 
Plaintiff,  through  poverty,  was  unable  to 
give.  To  this  bill,  filed  against  the  as- 
signee and  the  trustees,  to  set  aside  the 
fraudulent  deed,  a  general  demurrer  was 
allowed.    Ibid. 

9.  A,  B.  was  adjudged  insolvent  under  an 
act  of  the  Australian  legislature,  which 
enacts,  that  the  personal  property  of  in- 
solvents shall  vest  in  their  assignees  by 
virtue  of  their  appointment.  No  assign- 
ment was  executed  by  A,  B,  He  was 
entitled  to  a  share  of  a  residue  consisting 
of  a  sum  of  stock  in  the  Court  of  Chan- 
cery in  England,  The  fund  was  claimed 
by  the  assignees,  and  by  the  executrix  of 
A.  B.  in  England.  Held,  that  the  right 
to  receive  it  depended  on  the  domicile  of 
A.  B. ;  that  if  he  were  domiciled  in  Au*^ 
tralia,  his  assignees  were  entitled  to  re- 
ceive it ;  but  if  in  England,his  executrix 
was  entitled.    Re  BHthman. 

vol.  35,  p.  219 


INSPECTION  OF  DOCUMENTS. 

[See  Production  of  Documents.] 

INSPECTION  DEED. 

[Ste  Creditors*  Deed.] 


INSURANCE. 

[See  Ship.] 

1.  A  party  covenanted  "  to  do  and  perform 
all  such  acts,  matters,  and  things  as 
should  be  requisite  for  continuing  and 
keeping  on  foot  a  policy.*'  Held,  that 
this  covenant  coulci  not  be  read  nega- 
tively, as  if  he  had  covenanted  to  do  no 
act  whereby  it  would  become  void,  and, 
therefore,  that  the  covenant  was  not 
broken  by  the  suicide  of  the  covenantor, 
whereby  the  policy  became  forfeited. 
Dormay  v.  Borradaile*        vol.  10,  p.  335 

2.  Where  A.  effects  a  policy  in  his  own 
name,  upon  the  life  of  B.,  declaring  he 
is  interested  in  B.'s  life,  such  policy, 
primd/aeie,  belongs  to  A.,  and  the  mere 
proof  that  some  of  the  premiums  were 
paid  by  B,,  does  not  rebut  that  presump- 
tion.    TrUton  v.  Hardey.    vol.  14,  p.  232 

3.  A  testatrix  being  entitled  to  an  annuity 
during  the  life  of  B.,  effected  an  as- 


surance on  B,*B  life,  and  bequea&ed  the 
annuity  to  C.  Held,  that  the  policy  did 
not  pass.    fftmUtvn  v.  Baldwin. 

vol.  16,  p.  232 
4.  In  1841  A.  mortgaged  a  wharf  to  B., 
and  covenanted  to  lay  out  the  insurance 
money  in  rebuilding  the  premises.  A 
fire  occurred  in  1844,  and  A.,  having  in 
1845  purchased  an  adjoining  slip  of  land, 
laid  out  the  money  in  building,  pardy  on 
both  parcels.  In  1846,  A.  mortgaged  the 
slip  to  C,  who  bad  notice  of  tiie  first 
mortgage.  The  daim  of  B.  to  have  the 
benefit  of  the  expenditure  of  the  insurance 
money  on  the  slip  was  rejected  by  the 
Court.    Harrymm  v.  Collins, 

vol.  18,  p.  U 

5.  A  trustee  having  a  duty  to  keep  up  a 
policy,  and  the  means  of  procuring  funds 
for  that  purpose,  can  himself  acquire  no 
lien  on  the  policy  for  premiums  paid  out 
of  his  own  monies,  nor  can  he  give  any 
lien  thereon  to  a  third  party  who  ad- 
vances money  for  that  purpose  and 
which  is  so  applied.     Clack  v.  HoUand. 

vol.  19,  t».  262 

6.  If  a  trustee  has  no  funds  properly  sp- 
plicable  for  keeping  up  a  trust  policy,  he 
may  advance  or  borrow  mone^  to  pay  the 
premiums,  and  the  amount  will  be  a  lien 
on  the  policies.    Ibid. 

7.  A  policy  was  held  on  trust ;  the  trustee 
assigned  it  to  A.  B.  to  secure  some  pre- 
miums. It  being  held  that  A.  B,,  under 
the  circumstances,  had  no  lien  on  the 
policy,  it  was  also  held,  that  he  had  ob- 
tained no  priority  over  the  eettmiM  que 
truet  by  first  giving  notice  of  the  assign- 
ment to  the  assurance  office.    Ibid. 

8.  If  A.  efi^cts  a  policy  of  assurance  upon 
the  life  of  B.,  to  cover  a  debt  due  to  him 
from  B.,  or  if  A.  effects  a  policy  in  the 
name  of  B.,  in  whose  life  he  has  no  inte- 
rest, the  representatives  of  &'8  estate  can 
have  no  claim  upon  it.    Lea  v.  flmfo*. 

▼oL  19,  p.  824 

9.  Where  there  is  a  presumption,  from  the 
dealings  and  transactions  between  the 
parties,  that  the  policy  was  effected  with 
the  privity  and  concurrence  and  on  ac- 
count of  B.,  for  the  purpose  of  securing 
a  debt  due  by  B.  to  a  third  party  for 
which  A.  is  surety,  the  omt3  is  thrown 
upon  A.  of  rebuttmg  that  preaumption. 
Ibid. 

10.  A.  borrowed  800/.,  and  B.,  his  solicitor, 
joined  in  securing  it  About  the  same 
time  B.  insured  ii.'slife  in  bia  own  Dame, 
after  communications  with  A.  A.  having 
died  soon  after,  the  policy  was  claimed 
by  B.,  who  was  his  executor,  and  by  the 
representatives  of  A.  The  evidence  wis 
unsatisfactory,  but,  from  the  nature  of 
the  transaction,  the  Court  thought  that 
the  onut  of  proving  hia  title  was  thrown 
on  B.,  and  he  having  failed,  on  a  m& 
voce  examination,  to  rebut  the  presump- 

I       tion  that  the  policy  was  effected  to  secure 
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the  debt,  the  Court  held,  that  it  be- 
loqged  to  A:%  estate.    Lta  ▼.  Hintan^ 

Tol.  19,  p.  S24 
11.  A  tradetman  iniured  the  life  of  his 
debtor  in  his  own  name ;  he  charged  the 
debtor  with  the  premiums,  but  they  were 
oe?er  paid  by  htm.  On  the  death  of  the 
debtor,  the  Court  held,  that  his  repre- 
MDtatiTes  were  entitled  to  the  proauce 
of  the  policy  after  payment  of  tne  debt 
and  premiums.    Moriand  y.  Ttaac. 

▼ol.  20,  p.  389 

(See  Trfftdale  ▼.  Piggit  (reversed  by 

Coart  of  Appeal),      vol.  22,  p.  288) 

It  There  is  a  distinction  between  a  policy 

effected  to  secure  a  debt  and  one  to  se- 

core  an  annuity.    MorUmd  t.  Itaac. 

▼ol.  20,  p.  889 
IS.  In  the  case  of  a  Mutual  Marine  Insurance 
Company,  where  the  members  are  nu- 
merous, the  Court  has  jurisdiction,  on  a 
lott,  to  enforce  contribution  and  payment 
of  it,  either,  where  the  amount  has  already 
been  ascertained,  under  the  rules,  by 
srbitration,  or  where  it  has  not  been  so 
ssoertained.    Taylor  ▼.  Dean. 

▼ol.  22,  p.  429 
l-k  A  husband,  on  his  marriage,  assigned  a 
policy  on  his  life  to  trustees  as  a  pro- 
Tision  for  his  wife,  but  he  afterwards 
became  unable  to  pav  the  premiums. 
The  Court  authorized  the  trustees  to  sell 
it  and  accumulate  the  produce.  Hill  ▼. 
Trtnery.  vol.  28,  p.  16 

15.  A  husband,  by  his  marriage  settlement, 
covenanted  to  keep  up  policies  on  his 
life,  for  the  benefit  of  himself,  wife  and 
children.  He  became  wholly  unable  to 
I>ay  the  premiums.  The  Court  autho- 
rized the  trustees  to  surrender  the  poli- 
cies.   Bererford  ▼.  Bererford, 

▼ol.  28,  p.  292 

16.  By  a  policy  "  the  stocks,  funcb  and 
property"  of  the  cpmpany  were  alone 
liable.  Held,  that  the  representatives  of 
the  insured  were  entitled  to  sue  in  equity 
to  make  his  rights  available,  notwith- 
standing the  company  was  being  wound 
up.  RobioH  V.  M'Creight,   vol.  25,  p.  272 

17.  A  life  policy  was  to  become  void,  if  the 
assured  should  "  commit  suicide."  Af^er 
assigning  it,  he  hung  himself,  while  of 
ansound  mind.  Held,  that  the  policy 
was  not  avoided  as  against  the  assignee. 
J>rfaur  ▼.  The  Profestional  Life  Auurance 
Ccmpan^.  vol.  25,  p.  599 

18.  A  policy  was  to  become  ▼old  in  certain 
cases,  except  it  "should  have  been  le- 
gally assigned."  Held,  that  this  meant 
**  validljr  and  effectually  assigned :— that 
an  equitable  charge,  by  mere  deposit, 
came  within  the  exception,  and  that  no- 
tice of  it  to  the  office  was  unnecessary. 

19*  Life  policy  obtained  for  fraudulent  pur- 
poses declared  void,  and  the  premium 


already  paid  to  the  insurance  office  ap- 
plied in  payment  of  the  costs.  The 
Prince  tf  Walee  Assurance  Company  ▼. 
Palmer,  ▼ol.  25,  p.  605 

20.  A  n  expectant  heir  mortgaged  his  rever- 
sionary estate,  and,  as  a  further  security, 
he  covenanted  to  keep  up  policies  on  his 
life,  which,  on  his  default,  the  mortga- 
gees were  empowered  to  do,  and  he 
covenanted  to  pay  the  amount  and 
charged  it  on  his  reversion.  On  setting 
aside  the  transaction  for  inadequacy  of 
consideration,  the  mortgagees  were  not 
allowed  premiums  paid  by  them  under 
the  security.    Bromley  ▼.  Smith, 

▼ol.  26,  p.  644 
(Pennett  ▼.  Millar,        ▼ol.  28,  p.  172) 

21.  One  of  the  conditions  of  a  life  policy 
was,  that  it  should  be  void  if  the  assured 
died  by  his  own  hand,  except  it  should 
have  been  assigned  to  other  parties,  for 
valuable  consideration,  six  months  before 
his  death.  Held,  that  a  letter  to  A,  B, 
charging  the  policy  with  a  floating  ba- 
lance due  to  him,  and  written  three 
years  previous  to  the  death  of  the  as- 
sured bv  his  own  hand,  was  within  the 
exception.  Jones  ▼.  The  Consolidated 
Investment  Assurance  Company, 

▼ol.  26,  p.  256 

22.  A.  /?.  effected  a  policy  for  securing  a  judg- 
ment debt  due  from  him  to  CL  D,  C,  D, 
afterwards  obtained  a  second  judgment 
against  A*  B,  for  a  second  debt.  A,  B, 
then  conveyed  real  estate  to  trustees  for 
sale,  and  to  pay  A.  B.  two  judgments. 
After  this  C,  D,  obtained  a  third  judg- 
ment against  A.  B,  C,  D.  subsequenthr 
recovered  the  amount  of  the  policy,  end, 
concealing  that  fact,  he  received  the 
whole  amount  of  the  first  two  judgments 
from  the  trustees.  Held,  that  he  was 
entitled  to  retain  all  the  moneys  so  re- 
ceived in  payment  of  the  three  judgement 
debts,  and  could  not  be  compelled,  at  the 
suit  of  A,  B,  or  his  representatives,  to 
apply  the  policy  money  m  satisfaction  of 
the  first  judgment,  and  refund  the  dif- 
ference between  the  sum  paid  by  the 
trustees  and  the  policy  money.  Spalding 
V.  Thompton,  vol.  26,  p.  687 

23.  A  proposal  for  a  life  policy  was  ac- 
cepted, on  behalf  of  a  London  assurance 
company,  by  their  agent  in  Australia^ 
who  acted  in  the  transaction  through  the 
medium  of  a  sub-agent,  and  the  premium 
was  paid.  It  was  held  binding  on  the 
company,  although  the  agent  had  no 
authority  to  appoint  a  sub- agent,  and 
although  there  were  some  informalities, 
but  of  form  only.  Rossiter  ▼.  The  Tra- 
falgar Life  Assurance  Association. 

vol.  27,  p.  877 

24.  Where  A,  pays  the  premiums  upon  a 
policy  on  his  life,  but  the  benefit  of  it  is 
claimed  by  B.,  the  onus  of  proof  lies  on 
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the  latter,  even  though  the  policy  staDdi 
in  his  name.    I^gtr  v.  Brwvne. 

vol.  28,  p.  891 

25.  The  bill  alleged  that  the  Plaintiff  ef- 
fected a  life  policy  in  the  Defendant's 
office  at  an  extra  premium,  and  that  by 
the  prospectus  the  life  might,  from  time 
to  time,  be  re-examined,  and  the  "society 
being  satisfied"  of  the  removal  of  the 
cause  for  charging  the  extra  premium 
would  reduce  it«  The  directors  having 
bond  fide  exercised  their  discretion,  re- 
fused to  reduce  the  premium.  Held,  on 
demurrer,  that  this  Court  could  not  in- 
terfere in  favour  of  the  Plaintiff,  though 
the  assured  had  become  "thoroughly 
healthy  and  sound."  Manby  v.  The 
Gresham  Life  Auurance  Society. 

vol.  29,  p.  439 

26.  The  18  &  14  Fict.  c.  116,  s.  2  (1850), 
prohibits  assurances  in  friendly  societies 
beyond  lOOL  The  former  acts  contained 
no  such  prohibition.  Held,  that  an  as- 
surance ror  499/.  effected  subsequently 
(1862)  in  a  society  established  under  the 
former  Friendly  Societies  Act,  was  valid. 
Clay  ion  v.  Oweiu  vol.  81,  p.  286 

27*  Some  shipowners  joined  in  a  club,  and 
provided  for  the  mutual  insurance  of  their 
respective  vessels.  Held,  that  this  was 
not  an  illegal  association  under  the  36 
Geo.  8,c.  68 ;  but  whether  it  is  necessary  to 
have  a  policy  in  such  cases,  qudgre.  Brom- 
ley V.  milianu.  vol.  82,  p.  177 

28.  By  the  rules  of  a  shipping  insurance 
club,  its  affairs  were  to  be  managed  by 
the  members,  assisted  by  the  treasurer 
and  secretary,  and  the  "finance  com- 
mittee" were  to  sign  all  cheques  and  see 
that  the  funds  were  duly  appropriated. 
A  ship  of  a  member  having  been  lost  at 
sea,  he  sued  seven  of  the  members  and 
the  treasurer  and  secretary  to  obtain 
payment  of  the  loss.  There  being  no 
finance  committee :  Held,  on  demurrer, 
that  these  Defendants  had  not  improperly 
been  made  parties.    Ibid, 

29.  By  a  rule  of  a  shipping  insurance  club, 
a  fine  was  imposed  on  nonpavment  of 
the  premium  for  a  month  after  it  became 
due,  and  at  the  end  of  two  months,  he 
was  to  be  deprived  of  the  benefit  of  in- 
surance until  the  arrears  were  paid.  A 
member  insured  his  ship,  which  was  lost 
at  sea  after  the  premium  became  due 
but  before  the  expiration  of  the  month. 
Whether,  on  subsequently  paying  the 
premium,  the  member  was  entitled  to 
the  sum  insured,  qutere.    Ibid. 

^0.  The  deed  of  association  of  the  Waterloo 
Assurance  Company,  which  bound  the 
policy  holders,  contained  a  power  to  dis- 
solve, and  thereupon  the  directors  were 
to  ^et  f^om  another  company  an  under- 
taking to  pay  all  future  liabilities,  and  to 
transfer  to  such  company  so  much  of  the 


funds  as  should  be  agreed  on  between 
the  contracting  parties  as  would  be  suf- 
ficient to  enable  the  latter  company  to  com- 
ply with  their  undertaking.  Held,  that 
the  amount  to  be  paid  over  was  a  matter 
of  agreement  between  the  two  companies, 
with  which  the  policy  holders  had  no 
concern,  and  that  a  policy  holder,  who 
refused  to  be  transferred,  had  no  claim 
upon  the  Waterloo  Company.  Rs  The 
Waterloo  Life,  4^,  Assurance  Company, 
Carres  case.  vol.  Z3,  p.  542 

81.  The  Defendant  agreed  to  assign  a  life 
policy  to  the  Plaint^  When  the  policy 
was  effected,  it  was  agreed  that  the  pay- 
ment of  one- third  of  the  annual  pre- 
miums should  be  deferred  until  the  death 
of  the  person  insured,  and  be  a  charge  on 
the  policy.  Held,  that  this  was  an  in- 
cumbrance on  the  policy  which  the  De- 
fendant was  bound  to  discharee.  Gaiayes 
V.  Flaiker.  toI  84,  p.  887 


INTEREST. 

[See  Compound  Intbrbst,  Time  of  the 

Essence.] 

1.  Under  the  common  order  for  taxation, 
Master  is  not  authorized  to  allow  interest 
on  the  balances  of  monejfs  of  the  client 
from  time  to  time  in  the  hands  of  the 
solicitor,  though  such  appears  to  have 
been  the  agreement  between  the  partiet^ 
Jones  V.  James.  vol.  1,  p.  807 

2.  The  Defendant  wrote  to  his  receiver  and 
professional  agent  as  follows:—**  If  you 
will  remit  the  400/.  I  can  give  you  a  note 
for  it  when  you  come  to  London.**  The 
money  was  advanced,  but  no  note  was 
signed.  Held,  that  a  special  contract 
roust  be  inferred,  and  that  interest  was 
payable  by  the  Defendant.  Rkoades  v. 
Lord  Selsey.  voL  2,  p.  859 

8.  A.  B.  on  whose  estate  the  Plaintiff  had 
a  charge  for  principal  and  interest,  being 
desirous  of  paying  it  instead  of  having  it 
raised  out  of  the  estate,  was  ordered  to 
pay  it  into  Court  by  a  given  day.  He 
made  default,  and  appli^  for  an  exten- 
sion of  the  time,  'which  was  granted. 
Held,  that  the  Plaintiff  was  not  entitled 
to  subsequent  interest  on  the  aggregate 
of  principal  and  interest  due,  but  on  the 
principal  only.  Wilkinson  v.  Ckarleswortk. 

vol.  2,  p.  470 

4.  Turnpike  tolls  are  not  within  3  &  4  ^. 
4,  c.  27i  and  consequently  more  than  six 
years'  arrears  of  interest  may  be  re- 
covered on  a  mortgage  of  turnpike  tolls, 
notwithstanding  the  forty-second  section 
of  that  act.     MeUish  v.  Brooks. 

vol.  8,  p.  S3 

fi.  Interest  on  legacies  is  given  for  delay  of 
payment    Tucker  t.  BoimtlU 

▼oL5ip.607 
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&  A  itbnlation  that  interest  iliould  be 
alloved  on  the  capital  of  partnen  pre- 
samed  under  the  circumstancea.  Millar  v. 
Craig,  voL  6,  p.  438 

7.  fiyUiedeereethelandsofthe  Defendant 
were  declared  chargeable  with  40/.  a 
year,  and  the  Maater  was  directed  to 
take  an  account  of  the  arrears,  and  the 
Defendant  was  ordered  to  pay  what 
should  be  found  due.  Held,  that  the 
Defendant  waa  not  liable  to  pay  interest 
00  the  amount  found  due,  such  amount 
not  beinff  a  judgment  debt  until  the  date 
of  the  Master's  report.  The  Aitorne^' 
Qturai  ▼.  Lord  Carrington, 

▼ol.  6,  p.  454 

S.  A  party  recovered  payment  at  law,  but, 
on  equitable  grounda,  repayment  was  de- 
creed. Held,  that  the  Plaintiff  waa  also 
entitled  to  interest  on  the  amount  reco- 
vered from  the  time  of  ita  paymenL 
Tmag  V.  Guif.  voL  8,  p.  147 

9.  A  party  was  directed  to  pay  certain 
costs,  and  make  other  payments,  but  was 
declared  to  be  entitled  to  be  indemnified 
out  of  funds  in  Court.  Held,  that  he  was 
entitled  to  interest  at  four  per  cent,  on 
all  sums  paid  for  costs  or  otherwise. 
Wabnaan  ▼.  Bowker,  vol.  8,  p.  868 

10.  When,  a  legacy  is  given  by  a  parent  to 
hii  child,  interest  ia  allowed  thereon,  by 
way  of  maintenance,  though  the  day  of 

Sayment  has  not  arrived.  But  the  rule 
oes  not  apply,  where  the  testator  has,  by 
his  will,  made  a  provision  for  the  child's 
maintenance.     Donovan  v.  Needham, 

vol.  9,  p.  164 
1 1  •  Legacy  to  J.,  on  condition  that  she  gave 
8,000/.  to  purchase  an  annuity  for  B.  In 
consequence  of  a  litigation  between  A. 
and  the  residuary  legatees.  J.  did  not, 
for  several  years,  obtain  possession  of  the 
I^gscy,  which  did  not,  in  the  meanwhile, 
make  interest  Payment  to  B,,  who 
elected  to  take  the  8,000/.  in  lieu  of  the 
legacy,  was  consequently  postponed. 
Held,  that  interest  on  the  8,000/.  was 
payable  by  ^.  to  B.  from  the  end  of  a 
year  after  the  testator's  death.  The  Mar- 
quit  qf  Hertford  v.  Lord  Lowther, 

vol.  9,  p.  266 

12.  Interest  on  a  bill  of  costs  while  under 
taxation  not  allowed.    In  re  Smith, 

vol.  9,  p.  842 

13.  Husband  and  wife  mortgaged  their  re- 
spective estates  for  securing  the  hus- 
band's debt  Both  estatea  were  sold  and 
conveyed  free  from  the  mortgage,  and  in 
1832  the  debt  was  paid  out  of  the  pro« 
duce  of  the  wife's  estate.  In  1841  a  bill 
was  filed  to  have  the  amount  recouped 
out  of  the  produce  of  the  estate  of  the 
husband  which  was  in  Court  Held,  that 
the  representative  of  the  wife  was  not  en- 
titled to  interest  on  the  amount  paid. 
Lancaster  v.  Evort.  vol.  10,  p.  266 

1  i.  A  testator  having  an  estate  subject  to 


a  mortffage  bearing  interest  at  five  per 
cent,  devised  it  to  B,,  "  he  paying  the 
mortgage  thereon ;"  and  he  bequeathed 
2,000/.  to  exonerate  the  estate.  The 
mortgagee  foreclosed,  and  it  having  been 
decided  that  the  devisee  was  entitled  to 
the  2,000/.,  it  waa  held  that  he  waa  en- 
titled to  interest  thereon  after  the  rate  of 
three,  and  not  five,  per  cent  Lockhart  v. 
Hardy,  vol.  10,  p.  292 

15.  The  testator  covenanted  to  pay  a  sum 
of  money  to  trustees,  on  the  trusts  of  his 
settlement  He  made  default.  Held, 
that  his  estate  waa  liable  to  pay  four, 
and  not  five,  per  cent  interest.  Smith  v. 
CopletUm.  vol.  11,  p.  482 

16.  A  bill,  instituted  by  a  testator,  waa  re- 
vived by  his  executors,  and  was  after- 
wards dismissed  with  costs,  to  be  paid  by 
the  executors,  and  retained  out  of  the 
assets.  The  state  of  the  assets  required 
the  executors  to  pay  a  considerable  sum 
out  of  their  own  moneys.  Held,  that  they 
were  not  entitled  to  intereat  thereon. 
Lewis  V.  Lewis.  vol.  13,  p.  82 

17.  Wliere  the  Court  orders  payment  out 
of  a  particular  fund,  it  is  tantamount  to  a 
decision,  not  only  that  such  fund  is  liable 
to  make  such  payment,  but  also  the  in- 
terest directed  to  be  computed  thereon. 
Davis  V.  Brown.  vol.  14,  p.  127 

18.  A,  S,  the  sole  executrix  and  tenant  for 
life  died,  having  12,500/.  of  the  assett  in 
her  hands.  Her  executors  admitted  as- 
sets. Held,  that  in  the  absence  of  any 
further  proof,  they  were  not  liable  for  in- 
terest.   Davenport  v.  Stafford. 

vol.  14,  p.  819 

19.  An  executor  may  be  charged,  on  fur- 
ther directions,  with  interest  on  his  ba- 
lances, though  it  be  not  prayed  by  the 
bill.     HoUingsworth  v.  Shakeshqft, 

vol.  14,  p.  492 

20.  Executor  engaged  in  trade,  and  mixing 
the  assets  with  his  own  at  his  bankers, 
charged  with  compound  interest  at  five 
per  cent     fVilliams  v.  Powell, 

vol.  15,  p.  461 

21.  An  executor  and  trustee  who  was  di- 
rected to  invest  in  government  stocks  of 
Great  Bn/atn,  or  upon  real  security,  and 
accumulate  the  surplus,  after  maintain- 
ing infants,  invested  the  estate  in  the 
foreign  funds.  It  was  held  that  the  in- 
vestment was  improper,  and  he  waa 
charged  with  four  per  cent  with  annual 
rests.    Knott  V.  Cottee,         vol.  16,  p.  77 

22.  Payment  of  interest  on  a  debt  by  sur- 
viving partners,  one  of  whom  was  the 
executor  of  a  deceased  partner,  held  to 
have  no  reference  to  the  executorial  cha- 
racter.    Brown  v.  Gordon, 

vol.  16,  p.  802 
28.  Interest  on  arrears  of  rent  and  an  ap- 
portionment, as  between  landlord  and 
tenant,  disallowed.    Peers  v.  Sneyd. 

vol.  17f  p.  151 
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24.  An  administrator  unnecessarily  re- 
tained a  balance  of  8,700/.  in  his  bands 
for  tbree  years.  He  was  charged  with 
interest,  bat  was  allowed  his  costs  of  an 
administration  suit.  Held,  also,  that  the 
pendency  of  a  suit  for  administration  in 
the  Duchy  Court  of  Laneoiter,  during  the 
time,  was  no  justification  for  the  non-in- 
yestment    Holgate  v.  Haworth. 

vol.  17,  p.  259 

25.  The  testator,  by  his  will,  gave  several 
pecuniary  legacies,  and  directed  them  to 
be  paid  within  three  calendar  months 
after  his  decease ;  and  by  a  codicil,  he 
directed  that  two  of  those  legacies,  con- 
sisting of  30,000/.  each,  should  not  be 
paid  out  of  his  general  personal  estate, 
but  should  be  raised  out  of  the  rents  and 
profits  of  his  real  estates  thereby  devised 
and  of  those  to  be  purchased  witli  his 
residuary  personal  estate;  and  until  they 
should  be  raised  and  paid,  the  first  tenant 
for  life  was  not  to  be  entitled  to  the 
whole  rents  and  profits,  but  only  to  a  fixed 
annual  sum  thereout  Held,  that  interest 
was  payable  on  the  two  legacies  from 
three  months  after  the  death  of  the  tes- 
tator.   Lord  Londesbwough  v.  Somerville, 

vol.  19,  p.  295 

26.  A  mortgage  deed  made  no  provision 
for  interest,  and  the  mortgagee  agreed, 
upon  payment  of  the  principal  sum,  to 
reconvey.  Held,  that  the  mortgage 
carried  no  interest.    Thompson  v.  Drew. 

vol.  20,  p.  49 

27.  Under  a  direction  to  raise  5,000/.  for 
the  benefit  of  A.  and  her  issue,  followed 
by  a  direction  to  raise  and  pay  interest  at 
five  per  cent,  on  that  sum  to  A.  during 
her  life,  with  a  gift  over  to  her  children 
of  the  ''principal  sum."  Held,  that 
interest  at  five  per  cent,  was  not  to  be 
charged  on  the  estate  during  the  whole 
life  of  A,^  but  merely  until  the  5,000/. 
had  been  raised.    CoU  v.  Lee. 

vol.  20.  p.  265 

28.  A  trust  term  was  created  for  raising  the 
sum  of  10,000/.,  with  interest  from  the 
death-  of  the  tenant  for  life,  for  his 
younger  children  as  he  should  appoint, 
and  m  default  to  them  equally.  He 
appointed  the  fund  to  his  two  younger 
children,  in  unequal  proportions,  after 
the  decease  of  himself  and  of  his  mother. 
Held,  that  the  intermediate  interest,  be- 
tween the  deaths  of  the  tenant  for  life 
and  his  mother,  was  un appointed,  and 
that  it  belonged  to  the  two  children 
equally,  and  did  not  pass  as  accessory  to 
the  capital  appointed.  Watisv.  Shrimpton. 

vol.  21,  p.  97 

29.  An  executor  who  had  unnecessarily 
retained  in  his  hands  uninvested  a 
balance  of  665L,  for  a  year  and  a  half, 
charged  interest  thereon.  Stafford  v. 
Fiddim.  rol.  28,  p.  886 

30.  A  solicitor  took  up  his  client's  bills. 


Held  that  these  payments  could  only  be 
treated  in  the  same  light  as  any  other 
ordinary  cash  advances  made  by  the 
solicitor  for  the  benefit  of  his  client,  and 
that  the  solicitor  was  not  entitled  to  charge 
interest  thereon.    May  y.  Biggendem. 

vol.  24,  p.  207 

81.  A.  B.  was  entitled  to  7,000/.  payable 
on  the  death  of  C.  D.  A,  B.  by  her  will 
bequeathed  legacies  payable  out  of  the 
7,000/.  C  D.  survived  A,  B.  thirty, 
three  years.  Held,  that  the  legacies 
carried  interest  only  from  the  death  of 
C.  D.,  and  not  from  the  death  of  the 
testatrix.    EarU  v.  BeUingham.   (No.  1) 

vol.  24,  p.  448 

82.  A  testator  died  in  1818.  A.  B.,  his 
administrator,  received  assets  and  placed 
them  in  a  bank,  to  an  account—'*  A.  B.'s 
trustee,"  and  where  they  still  remained. 
A.  B.  died  in  1853,  and  a  suit  was  insti- 
tuted by  the  administrator  de  bonie  non  of 
the  original  testator  affainst  the  repre- 
sentatives of  A.  B,  and  the  bankers,  to 
recover  the  fund.  Held,  also,  that  the 
representatives  of  A.  B.  could  not  be 
charged  with  interest.    Smith  v.  AcUm- 

vol.  26.  p.  210 
ZZ,  Bequest  of  l,000/.»  the  "interest"  for 
A.  for  life,  with  power  to  dispose  of  the 
**  principal  "  to  her  children  by  will,  and 
if  no  wul,  then  "  the  said  legacy  "  to  go 
to  her  children  "  at  twenty-one  years  of 
age."  A.  died  in  1840,  and  her  onlv 
child  attained  twenty-one  in  1858.  Held, 
that  he  was  entitied  to  the  intermediste 
interest  on  the  legacy.  Thnuton  v. 
Anstey.  vol.  27,  p.  335 

84.  Executor  chained,  on  further  con- 
sideration, with  interest  on  balances  re- 
tained in  his  hands  for  various  periods, 
varying  from  670  to  229  days.  Johnson 
y.  Frendergatt.  vol.  28,  p.  480 

85.  An  administrator  who  had,  without 
reason,  sold  out  stock  specifically  be- 
queathed to  an  infant  and  retained  the 
produce  after  an  order  for  payment, 
charged  with  compound  interesL  Wal- 
rond  V.  Walrond.  vol.  29,  p.  586 

36.  A  mortgage  deed  recited  an  agreement 
to  secure  the  money  "  with  interest,"  but 
the  proviso  for  redemption  on  a  day  cer- 
tain, and  the  covenant  to  pay  and  the 
tnisto  of  the  produce  of  a  sale,  were  re- 
stricted to  the  principal  only.  Held,  that 
interest  was  payable.  Athwell  y.  Stauttou. 

vol.  80,  p.  (2 

87.  Charity  legacies  were  given  for  the 
erection  of  a  church,  parsonage  aod 
schools,  which  were  to  be  paid  as  soon 
as  they  might  be  required  for  those  pur- 
poses, without  interest  in  the  meantime. 
Great  delay  had  occurred  in  carrying  this 
into  effect  in  consequence  of  adverse 
litigation  in  respect  to  their  validity. 
Held,  that  the  charities  were  entided  to 
interest  from  the  end  of  a  year  from 
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the  testator's  death.    Fuher  y.  BrierUy. 
(Ko.  8.)  vol.  80,  p.  268 

S8b  A  sum  of  SfiOOL  was  beqoeatiied  for 
the  ttipend  of  a  minister  of  a  church 
directea  to  he  hnilt,  as  soon  as  a  church 
had  been  erected,  hut  without  interest  in 
the  meantime.  The  huilding  of  the 
church  was  delayed  hr  litigation  :  from 
what  time  interest  hecame  payable, 
Swerr.    Fitker  y.  BrierUy.    (No.  3.) 

vols.  80,  32,  pp.  268,  602 

89.  la  an  administration  suit,  an  estate 
WM  ordered  to  be  sold  discharged  of  the 
mortgage,  if  the  mortgagee  consented. 
The  mortgagee  consented  to  the  sale. 
Held,  that  me  mortgagee  was  only  en- 
titled to  tax  months*  interest  from  the 
date  of  his  consent,  if  paid  within  that 
time,  and  to  interest  to  the  day  of  pay- 
ment if  paid  afterwards,  out  of  the  pro- 
ceeds of  the  sale.    Day  ▼.  Day, 

▼ol.  81,  p.  270 

40.  A  partner  drew  out  more  than  he  was 
entitled  to  under  the  partnership  articles. 
Held,  that  he  was  not  liable  to  be  charged 
with  interest.    Meymott  ▼.  MeymotU 

vol.  81,  p.  445 

41.  A  bankers'  account  was  kept  at  com- 
pound interest  In  1847  the  customer 
gave  the  bankers  a  security  for  all  moneys 
then  due  or  thereafter  to  become  due, 
"with  interest  for  the  same  after  the 
rate  of  SI  for  every  100/.  by  the  year." 
In  1855  the  customer  assigned  all  his 
estate  to  trustees  for  the  benefit  of  his 
creditors,  and  his  banking  account  ceased. 
Held,  that,  under  this  security,  the 
bankers  were  entitled  to  compound  in- 
terest down  to  the  date  of  the  creditors' 
deed,  but  to  simple  interest  only  after- 
wards. Crasskill  v.  Botrer.  Bower  Y. 
Turner,  vol.  82,  p.  86 

42.  As  to  the  time  from  which  interest  is 
chargeable  against  a  tenant  for  life  who 
commits  waste.  Bagoi  v.  Bagot.  Legge 
T.  Legge,  Yol.  82,  p.  509 

43.  A  purchaser  is  liable  to  pay  interest  on 
bis  purchase-money  from  the  time  when 
he  could  prudently  take  possession  ;  but 
held,  that  he  could  not  prudentlv  take 
possession  at  the  time  a  good  dtie  was 
shewn,  if  he  had  no  assurance  that  a 
person  having  a  charge  on  the  property 
would  join  in  the  couYeyance.  IVelU  v. 
Maxwell.    (No.  2.)  vol.  82,  p.  550 

44.  Trustees,  in  breach  of  trust,  lent  trust 
money  to  one  of  them,  H.  P.  and  his 
partners  in  trade.  H.  ¥,  and  his  partners 
gave  their  bond  to  H,  F.  and  his  co- 
trustees for  the  amount,  payable  with 
interest  at  five  per  cent  No  action  at 
law  could  be  maintained  on  the  bond. 
Held,  in  a  suit  to  make  the  trustees 
liable  for  a  breach  of  trust,  that  H,  F, 
was  only  liable  to  pay  four  per  cent,  on 
the  loss  which  had  occurred  to  the  trust 
funds.    Fletdier  y.  Green,  vol.  88,  p.  426 


INTERPLEADER. 

1.  Two  parties  daimed  a  real  estate  under 
different  wills,  the  validity  of  which  were 
in  controversy.  An  action  being  brought 
against  the  tenant  by  one  of  the  claim- 
ants, he  filed  his  bill  of  interpleader 
against  both  claimants,  and  obtained  an 
injunction  on  bringing  his  rent  into 
Court     Tetmtley  v.  Deere, 

vol.  8,  p.  218 

2.  Injunction  to  restrain  proceedings  in  an 
issue  at  law,  directed  by  a  judge  of  the 
Court  of  Queen's  Bench,  under  the  In- 
terpleader Act.    Langion  y.  Hartem, 

vol.  8,  p.  464 
8,  The  Interpleader  Act  applies  only  to 
those  cases  where  the  opposite  claims 
depend  on  legal  rights,  and  not  on 
matters  peculiarly  of  equitable  juris- 
diction.   Ibid, 

4.  Upon  the  death  of  a  landlord,  the  te- 
nant, in  ignorance  of  the  rights  of  the 
parties,  attorned  and  paid  rent  to  A.^ 
who  claimed  as  devisee.  The  right  of 
A.  to  the  property  was  afterwards  dis- 
puted by  &.,  the  heir.  Held,  that  the 
tenant  might  maintain  a  bill  of  inter- 
pleader against  A.  and  B,    Jew  v.  Wood. 

vol.  8,  p.  579 

5.  A  Defendant,  in  an  interpleading  suit, 
may  shew,  at  the  hearing,  that  the  case 
is  not  a  proper  one  for  interpleader. 
Toulmin  v.  Reid,  vol.  14,  p.  499 

6.  In  an  interpleader  suit,  the  Court  can- 
not make  a  hostile  decree  against  the 
Plaintiffs  beyond  the  subject  of  the  suit 
Jhid, 

7.  The  Plaintiff  in  an  interpleader  suit  dis- 
allowed the  costs  of  proceedings  taken 
by  him  in  the  suit  subsequent  to  his  re- 
ceiving notice  of  the  withdrawal  of  the 
adverse  claims.    Symee  Vi  Magnay. 

vol.  20,  p.  47 

8.  Leave  to  file  an  interpleader  bill  wiuiout 
the  usual  affidavits  of  no  collusion  (the 
Plaintiff  being  abroad)  refused  by  the 
Master  of  the  Rolls,  but  allowed  by  the 
Court  of  Appeal,  subject  to  all  questions. 
Larabie  v.  Brown.  vol.  23,  p.  607 

9.  An  interpleader  bill  and  an  affidavit  of 
no  collusion  were  filed  together  at  the 
Record  and  Writ  Clerks'  Office.  A  de- 
murrer, on  the  ground  that  they  were 
not  annexed,  was  overruled.  Jonee  v. 
Shepherd.  vol.  29,  p.  293 

10.  Confiicting  claims  were  made  as  to  a 
charge  on  Uie  Plaintiff^s  estate.  Held, 
that  he  might  maintain  a  suit  to  have  the 
rights  determined  and  his  estate  cleared, 
and  that  he  was  also  entitled  to  his  costs 
of  suit     Fyvyan  v.  Vyvyan, 

vol.  ZOi  p.  ^S 

11.  Whether  a  sheriff  can  file  a  bill  of  in- 
terpleader in  respect  of  goods  which  it  is 
alleged  he  has  wrongfully  seised,  quare. 
DaltoH  V.  Fumeee.  vol.  35,  p.  461 
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12.  A  sheriff,  whohaa  seized  goods  under  a 
finfcu  issuing  out  of  this  Court,  and  which 
are  claimed  by  a  third  party,  cannot  file 
a  bill  of  interpleader  until  he  has  given 
notice  to  the  judgment  creditor  of  the 
adverse  claims  to  the  goods  seized. 
Do/«oa  ▼.  Fumest,  yoL  35,  p.  461 


INTERROGATORIES. 

[See  Witness  (Examination).] 

1.  The  17th  Order  of  Jugtut  1841  does  not 
require  a  number  to  be  prefixed  to  each 
separate  interrogatory,  but  merely  that 
they  shall  be  divided  as  conveniently 
as  may  be.    Boutehgr  v.  BravMcombe* 

vol.  5,  p.  541 

2.  Where  the  interrogatories  are  not  pro- 
perly numbered,  the  Court  will  stay  pro- 
ceedings until  the  General  Order  has 
been  complied  with,     ibid, 

8.  Held  not  irregular  after  amendment  of 
bill  to  require  the  Defendants  to  answer 
all  the  interrogatories,  without  excepting 
those  previously  answered.   BaU  ▼.  Bate. 

▼ol.  7,  p.  628 


INTERVENING. 
[&•  Parties  Intertenimo.] 

1.  A  decree  having  been  made  for  the 
administration  of  an  estate,  another  suit 
was  afterwarda  instituted  against  the 
executrix  to  establish  an  adverse  claim 
against  a  portion  of  the  assets.  The 
executrix  being  abroad,  and  neglecting 
to  defend  the  second  suit,  it  was  about  to 
be  taken  pro  eonfesso.  The  Court  gave 
leave  to  the  Plaintiff  in  the  administra- 
tion suit  to  intervene  and  defend  the 
second  suit  on  behalf  of  the  estate,  upon 
payment  of  costs  and  giving  an  indem- 
nity.   Olding  V.  Poulter,    vol.  23,  p.  143 

2.  Leave  given  to  a  person  who  was  not  a 
party  to  the  cause,  to  intervene  and  pre- 
sent a  petition  of  rehearins  of  an  order 
in  which  he  was  materially  interested, 
and  which  had  been  made  upon  petition 
in  the  cause.    Jopp  v.  Wood,    (No.  2. ) 

vol.  33,  p.  372 


INTESTACY. 

[Set  Gipt  to  a  Class,  Implication  (Gipt 
BY),  Lapse,  Period  op  Division,  Re- 
PERENCP.  (Gipt  bt),  Vesting.] 

1.  A  testator  devised  the  residue  of  his 
real  estate  to  a  trustee,  until  one  of  his 
grandsons  attained  twenty-one;  and  in 
case  his  grandson  7%oaia«  attained  twenty- 
one,  in  trust  to  pay  him  **  the  future 
renta."  He  bequeathed  to  the  same 
trustee  the  residue  of  hit  personal  estate 


to  accumulate  until  one  of  his  grapdsoiis 
attained  twenty-one;  and  he  directed 
payment  of  "the  aggregate"  of  the 
residue  of  his  person^  estate  and  its 
accumulations  and  the  accumulations  of 
the  rents  to  his  grandson  Thomat^  firom 
and  af^  hia  attaining  twenty-one. 
There  was  an  interval  of  three  years  be- 
tween the  eldest  grandson  Thomae  attain- 
ing twenty-one.  Held,  that  the  rents 
during  that  interval  were  undisposed  of 
and  passed  to  the  heir  at  law.  MarrioU 
V.  limer,  vol.  20,  p.  557 

2.  A  testator  gave  one-sixth  of  his  personsl 
estate  to  J.  for  life,  and  afterwards  to  a 
charity.  He  gave  four  separate  sixths 
to  fi.,  C,  D.  and  E,  for  lifls,  with  re- 
mainder to  the  same  charity;  he  gave 
the  remaining  sixth  to  F.  for  life ;  and 
after  the  death  of  the  aurvivor  of  J..,  B,, 
C,  /).,  EL  and  F.,  he  gave  the  whole 
moneys,  and  all  interest  thereafter  to 
become  due  thereon,  to  the  same  charity. 
F.  died.  Held,  that  the  charity  was  not 
entitled  to  F.'s  sixth  until  the  death  of 
the  survivor  of  the  six  legatees,  and  that 
there  was  an  intestacy  as  to  the  inter- 
mediate income.    Steteus  v.  P$le. 

vol  28,  p.  388 

8.  By  her  will,  the  testatrix  gave  her  residue 
to  H.  R.  and  nine  others  as  tenants  in 
common,  but  if  H,  JR.  died,  she  me  3002., 
part  of  the  reaidue,  to  his  children.  B. 
R.  died,  and  the  testatrix  made  a  codicil 
giving  his  children  300L  out  of  his  sbsre 
of  the  residue,  and  she  confirmed  her 
will,  except  as  to  any  legacy  which 
lapsed  by  reason  of  the  death  of  the 
legatees.  Held,  that  there  was  an  in- 
testacy as  to  one-tenth  of  the  residue 
beyond  the  300i.    Re  Mary  Woed^e  Wiil 

vol.  29,  p.  296 

4.  By  his  will,  a  testator  said  he  proposed 
to  bequeath  his  residue  by  a  codicil, 
"  or  otherwise  to  allow  the  same  to  go  to 
his  next  of  kin  according  to  the  Statute 
for  the  Distribution  of  the  Estates  of  In- 
testates." He  made  no  codicil.  Held, 
that  he  died  intesute  as  to  the  residue, 
and  tha^  hia  widow  took  her  share  threof. 
Aek  V.  Aeh.  voL  33,  p.  187 


INVESTMENT. 
[See  Breach  op  Trust,  Securitt.] 

1.  K  tesutor  died  in  March  1823,  and  in 
January  1824  and  Jamnary  1825  the 
executors  and  trustees  deposited  psrt  of 
the  assets  in  the  hands  of  bankers,  on 
their  notes  carrying  interest ;  the  bsn- 
kers  failed  in  November  1825.  and  oo 
necessity  having  been '  ahewn  for  such 
deposit,  the  trustees  were  held  peraonslly 
responsible  for  the  loss.  Darke  v.  Mariy. 

vol  1,  p.  525 

2«  An  applieatioD  under  the  4  &  5  fT.  4^ 
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e.39,  to  infttt  trust  fbnds  on  Irbh  secu- 
rity refuted,  for  though  for  the  benefit  of 
the  tenant  for  life,  as  increasing  bis  in- 
come it  was  otherwise  as  to  those  in  re- 
muDderi  as  affording  a  less  secure  in- 
mtment  Siuart  v.  Stuart,  vol.  S,  p.  430 
S.  A  tesutor  directed  bis  residuary  per- 
lonal  estate  to  be  invested  in  land  from 
time  to  time  snd  at  all  convenient  oppor- 
tunities, and  in  the  mean  time  to  be 
iccumulated.  Held,  that  the  tenant  for 
life  of  the  land  was  entitled  to  the  inte- 
restof  the  uninvested  personalty,  as  from 
a  year  from  the  testator's  death.  Tucker 
T.  BotweiL  vol.  5,  p.  607 

4.  Husband  and  wife  had  a  power  to  sell 
real  estates,  with  the  consent  of  tbe  trus- 
ted :  the  moneys  were,  with  all  conve- 
nient tpeed,  to  be  laid  out  in  the  pur- 
ehate  of  other  lands ;  and  until  a  conve- 
nient purchase  could  be  effected,  it  was 
made  lawful  for  the  trustees,  with  the  con- 
teotofthe  husband  and  wife,  to  invest  the 
money  in  government  or  real  securities. 
A  lale  took  place  in  1811,  and  in  1816 
the  produce  waa  lent  by  the  trustees  on 
personal  security.  Held,  that  the  trus- 
tees were  liable  for  the  stock  which  the 
money  would  have  produced  in  1816. 
Held,  also,  that  the  trustees  ought  not  to 
liave  consented  to  a  sale  without  first 
providing  the  means  of  investing  the 
pmthase-money.     fVatU  v.  QirdUsion; 

vol-  6,  p.  188 

5.  A  trustee  having  trust  money  in  his 
hands  which  he  was  authorized  to  lay  out 
in  tbe  public  funds  or  on  real  security, 
held  to  be  justified,  pending  the  neces- 
sary delay  in  completing  a  contemplated 
mortgage  securitv,  in  investing  the  money 
in  exchequer  bills.    Maithewt  v.  Briu, 

▼ol.  6,  p.  239 

6.  An  executor  and  trustee  directed  to 
invest  a  legacy  on  mortgage,  may  pro- 
perly appropriate  one  of  the  testator's 
mortgages  in  payment  of  the  legacy,  but 
he  most  ascertain  its  sufiBciency.  Amet 
v.  Parkinson,  vol.  7,  p.  379 

7.  Trustees  were  *'  authorized  and  em- 
powered," with  the  "  consent  and  direc- 
tion" of  the  tenant  for  life,  to  lay  out  the 
trust  moneys  on  "leasehold  heredita- 
ments," "in  some  convenient  place." 
Held,  that  it  was  imperative  on  the  trus- 
tees, on  the  requisition  of  the  tenant  for 
life,  to  invest  in  leaseholds,  and  that  they 
could  not  refuse  to  do  so,  on  the  ground 
of  the  liabilities  to  be  incurred  by  them 
on  the  covenants,  they  having  expressly 
eontrscted  on  the  subject,  but  that  they 
hid  a  discretion  to  exercise  as  to  value, 
title,  and  locality ;  secondly,  that  lease- 
lM>ld  houses  were  within  the  power. 
Beauelerk  v.  Jshhumham,     vol.  8,  p.  822 

8.  An  authority  to  invest  trust  moneys  in 
Parliaaneuury  stocks  or  funds,  or  on  real 
securities,  hM  not  to  authoriie  an  in- 


▼estment  on  Lond&n  Dock  Stock  Road 
Bonds  or  Sewer  Bonds.  Robinson  ▼.  Jto- 
binson,  vol.  11,  p.  371 

9.  Whether  a  trustee  is  justified  in  lending 
trust  money  on  a  second  mortgage,  with- 
out obtaining  the  legal  estate  ?  An  estate 
of  the  value  of  80,000/.  was  subject  to  a 
first  mortgage  of  40.000/.  and  to  two 
others,  for  11,000/.  and  6.800/.  and  be- 
tween the  second  and  third  there  was  a 
dispute  as  to  priority.  A  trustee  ad- 
vanced 1,908/.  trust  money  on  the  secu- 
rity of  an  assignment  of  an  equal  amount 
of  the  6,800/.  Held,  that  this  was  a 
breach  of  trust.     N orris  v.  Wright. 

vol.  14,  p.  291 

10.  Where  upon  petition  under  the  Irish 
Investment  Act  (4  &  5  IVilf.  4,  e.  29), 
the  Court  sanctioned  an  investment  which 
was  made  without  proper  evidence  of 
value,  and  without  the  consent  of  the 
necessary  parties,  and  there  was  a  loss, 
the  trustees  were  held  liable  for  the 
breach  of  trust,     itnd. 

11.  Under  a  power  to  invest  trust  money 
"  on  real  securities,"  a  trustee  lent  it  to 
a  railway  company,  on  the  ususl  assign- 
ment of  the  "  unclertaking,"  tolls,  fire— 
the  principal  not  payable  till  seven  years. 
Held,  that  whether  real  security  or  not, 
the  investment  waa  improper.  Mont  v. 
Leith.  vol.  13,  p.  624 

12.  A  power  to  invest  trust  moneys  on  real 
security  in  Trslaod  authorizes  a  loan 
on  leaseholds  for  lives,  perpetually  re- 
newable at  a  head  rent.  Maeleod  v.  An» 
nesley.  vol.  16,  p.  600 

18.  The  general  understanding  is,  that  a 
trustee  should  only  lend  to  the  extent  of 
two-thirds  of  the  value  on  agricultural 
freeholds,  and  to  the  extent  of  half  on 
freehold  houses.  Semble,  also,  that  half  is 
the  limit  in  the  case  of  a  leasehold  renew- 
able for  ever  at  a  large  head  rent    Ibid. 

14.  Trustees  were  empowered,  with  the 
consent  of  the  wife,  to  lend  the  trust  mo. 
neys  to  the  husband.  The  wife  autho- 
rized an  immediate  loan  of  part,  and  of 
the  remainder  at  such  times  as  the  hus- 
band might  require,  and  the  husband  co- 
venanted to  pay  it  in  six  months.  The 
money  was  not  called  in,  and  was  lost  bv 
the  insolvency  of  the  husband.  Held,- 
first,  that  the  wife's  consent  could  not  be 
given  prospectively ;  and,  secondly,  that 
the  trustees  were  not  bound  to  call  in  the 
money  at  the  end  of  six  months.  CMld 
V.  Child.  vol.  20,  p.  30 

T6.  A  testator  empowered  his  trustees  to 
lend  such  part  of  the  trust  moneys  as  they 
should  think  proper  to  A.  and  B.,  who 
were  respectively  his  son  and  son-in-law. 
Held,  that  this  authorized  a  several  loan 
to  either.    Parker  v.  Bloxam. 

vol.  20,  p.  295 

16.  Three  executors  were  auihorized  to 
lend  trust  moneya  to  A,   One  of  the  eze- 
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direct  motion  for  the  iffnc.    LaneoMhire 
▼.  Lancashirt.  vol.  9,  p.  259 

9.  Such  an  iisue  was  refused  in  a  case 
where  there  was  nothing  but  the  bare  as- 
sertion of  the  Plaintiff's  heirship,  on  the 
one  side,  and  the  assertion  of  Uie  De- 
fendant's ignorance  on  the  other.    Jlnd* 

10.  Principles  and  practice,  in  a  case  where 
the  Plaintiff's  relief  in  equity  is  depend- 
ent upon  his  previously  establishing  his 
legal  right.  Smith  v.  The  Earl  rf Effingham, 

▼ol.  10,  p.  589 

11.  A  judgment  creditor,  who  had  sued  out 
an  elegit,  61ed  his  bill  to  establish  his 
priority  over  subsequent  incumbrances 
on  the  estate  of  his  debtor.  Bv  the  decree 
the  bill  was  retained  for  twelve  months, 
with  liberty  to  the  Plaintiff  to  proceed  at 
law,  and  the  Defendants  were  restrained 
from  setting  up  outstanding  terms  and 
the  Statute  of  Limitations;  further  di- 
rections were  reserved.  The  Plaintiff 
brought  an  ejectment,  which  was  de- 
fended by  one  only  of  the  Defendants, 
and  also  by  the  occupying  tenants.  The 
latter  set  up  the  Statute  of  Limitations, 
and  obtained  verdicts.  On  the  cause 
coming  on  for  further  directions,  the 
Plaintiff  presented  a  petition,  suting  the 
failure  of  his  proceedings  at  law,  and 
asking  liberty  to  bring  a  new  action,  and 
that  the  Defendanto  might  be  ordered  to 
defend  the  same,  with  proper  directions, 
or  for  an  issue,  or  for  a  stay  of  proceed- 
ings, to  enable  the  Plaintiff  to  appeal  to 
the  House  of  Lords  against  the  original 
decree.  The  Court  refused  to  grant  the 
praver  of  the  petition,  and  held,  that 
such  relief  was  inconsistent  with  the 
practice:  that  the  verdict  against  one 
befendant  could  not,  under  such  circum- 
Btancea,  be  considered  as  a  verdict  against 
all,  and  that  no  application  for  a  stay  of 
proceedings  could  be  entertained,  until 
the  Plsirtiff  had  appealed.  SmUh  v.  The 
Earl  vf  Effingham,  vol.  1 1,  p.  82 

12.  In  a  suit  against  several  persons,  A.^  B. 
and  G.,  the  decree  directed  an  issue  as  to 
{?.,  and  reserved  the  costs  of  A,  and  B., 
and  the  '*  subsequent"  costs  of  all  other 
parties,  and  further  directions.  O,  was 
successful  on  the  issue.  Held,  that  he 
was  entitled  to  all  his  costs.  Rice  v. 
Qorden,  vol.  14,  p.  508 

18.  Heir  at  law  refused  a  second  is^ue  to 
try  the  validity  of  a  will  by  which  he 
waa  disinherited.    Swirfen  v.  5ip|f|^. 

vol.  27,  p.  148 

14.  The  rules  respecting  new  trials  are  less 
stringent  in  equity  than  they  are  at  law, 
and  the  practice  here  has  always  been, 
not  to  consider  whether  there  was  evi- 
dence which  would  support  the  finding 
of  the  jury,  and  in  that  case  to  refuse  a 
new  trial,  but  the  course  in  courts  of 
equity  has  been,  to  consider  whether, 
having  regard  to  the  entire  subject-matter 


and  to  the  whole  of  the  erideiice  given  at 
or  before  the  trial,  and  what  hu  sines 
become  known,  the  Court  is  satisfied  that 
full  and  complete  jnatioe  haa  been  done 
between  the  parties,  and  that  no  further 
investigation  is  necessary  for  the  purpose 
of  attaining  that  end,  and  unless  it  is  so 
satisfied,  the  Court  requires  that  the 
matter  shall  be  again  tested  by  an  exa- 
mination before  a  jury,  with  such  direc- 
tions and  modification  as  it  may  consider 
desirable  for  the  &ir,  thorough  and  im- 
partial sifting  of  the  whole  matter. 
Swi^fen  v.  Swirfen.  vol.  27.  p.  148 

15.  Heir  at  law  ordered  to  pay  the  costs  of 
an  issue  to  try  the  validi^  of  the  will,  in 
which  he  had  failed.    Ihid, 

16.  An  heir  ia  entitled  to  have  the  vaUdity 
of  a  contested  will  tried  upon  an  issue,  or 
possibly,  under  the  25  &  26  VSet.  c.  42, 
by  a  jury  before  the  Court  of  Chancery. 
But  when  the  heir  has  caused  the  diffi- 
culty, as  when  he  has  destroyed  the  will, 
or  where  it  is  traced  into  his  possession 
and  he  doea  not  produce  it,  be  has  no 
such  right.     WiUUme  v.  WiUiame. 

voL  Z$,  p.  806 

17*  In  a  suit  by  an  heir  at  law,  contestinj^ 

the  validity  of  his  ancestor's  will,  he  is 

not  entitled,  as  of  right,  to  an  issue  dM- 

taeii  vel  aoa.     CcwgUl  v.  Rhedee. 

vol.  88,  p.  810 

18.  Upon  a  bill  by  the  heir,  impeaching  a 
will,  the  Plaintiff  did  not  croas-ezamine 
the  Defendant'a  witnesses  nor  apply  for 
a  trial  by  a  jury.  The  Court  refused  an 
issue,  and  determined  the  validity  of  the 
will  upon  the  evidence  before  it     Ibid, 

19.  Motion  for  an  issue  before  the  evidence 
had  been  completed.  Held,  irregular, 
and  refused  witn  coata.    Haa^  ▼.  Hamp, 

vol.  85,  p.  189 

20.  Where  the  validihr  of  a  patent  has  not 
been  the  subject  of  any  legal  proceed- 
ings, the  patentee  must  prove  its  validity 
at  law,  tNefore  the  Court  of  Equity  will 
protect  him ;  but  having  once  established 
Its  validity,  then  the  Court  of  Equity  will 
protect  him  against  any  other  person 
until  that  person  proves  its  invalidity. 
Bopiil  v.  Qoodier.  vol.  85,  p.  427 


ISSUE  (GIFT  TO). 

[See  Absolute  Interest,  Gift  to  a 
Class  (Substitutiom).] 

1.  The  words  "lawful  issue"  in  a  devise 
to  four  parents  and  their  **  lawful  issue 
respectively,  in  tail  general,"  without 
benefit  of  survivorship  to  and  amongst 
their  issue  respectively,  aa  tenants  in 
common,  held,  upon  the  context  of  a 
uill,  to  be  words  of  purchase,  and  not  of 
limiutiou,    Cureham  v.  Netrtand, 

vol.  2,  p.  145 
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1  The  word  "  issue"  may  be  restricted  so 
ss  to  mean  children,  and  conversely  the 
word  **  children"  may,  from  the  context, 
be  enlarged  so  as  to  be  construed  '*  issue ;" 
each  case  depends  on  the  peculiar  ex- 
pressions used,  and  the  structure  of  the 
sentences.  If  the  case  be  doubtful,  the 
Court  prefers  that  construction  which 
will  most  benefit  the  testator's  family,  on 
the  supposition  that  this  roust  more 
nearly  correspond  with  bis  intention. 
Farnmt  t.  NiehoiM.  vol.  9,  p.  327 

S.  Though  the  word  "issue"  be,  in  one 
clause  of  a  will,  construed  "children,"  it 
does  not  necessarily  follow  that  it  will 
receive  the  same  construction  in  all  the 
other  clauses.     Hedges  v.  Harpur. 

vol.  9,  p.  479 
(  Wmldrom  v.  BoulUr*     vol.  22,  p.  284) 

4.  "Lawful  issue"  in  a  will,  held,  upon  the 
context,  to  mean  *'  children,"  and  that,  to 
the  exclusion  of  "grandchildren"  born 
prior  to  the  period  of  distribution.  £<f- 
wardt  V.  Edwards.  vol.  12,  p.  97 

5.  The  word  "  is&ue"  construed  "children" 
by  force  of  the  gift  to  the  issue  of  the 
issue  being  of  their  "parents"  share. 
P9pe  V.  Pope.  voL  14,  p.  591 

6b  The  word  "issue,"  upon  the  construc- 
tion of  the  will,  confined  to  children,  to 
the  exclusion  of  grandchildren  or  remoter 
issue,  it  being  used  in  connection  with 
the  word  "  parent."  BradAaw  v.  Mel- 
UMg.  vol.  19,  p.  417 

7.  The  word  "  issue^'  includes  all  remote 
descendants  of  the  person  whose  issue  is 
referred  to,  and  the  burden  of  proof  lies 
upon  him  who  contends  the  contrary. 
Ross  V.  Roes.  vol.  20,  p.  645 

&  By  a  settlement,  a  trust  fund  was  settled 
after  the  death  of  husband  and  wife  upon 
the  children  equally  who  should  survive 
them.  But  if  any  child  should  die  in 
the  life  of  the  husband  and  wife,  and 
leaving  "iaaue"  then  living,  his  share 
should  go  equally  between  the  issue  of 
such  child,  when  and  at  such  time  as  the 
respective  shares  of  such  child  would 
have  become  due  and  payable.  Held, 
that  die  "issued*  of  "children"  took  per 
stirpes,  and  that  the  successive  genera- 
tions of  "issue"  took  their  respective 
shares  by  substitution,  and  not  concur- 
Tendy,  so  that  grandchildren  and  great- 
grandchildren could  not  take  together  as 
•  dsss.  Robhuen  y.  Sykes,  Yol.  23,  p.  40 

9*  Bequest  to  J.  and  if  she  die  lea^ng 
issue,  to  transfer  it  among  such  issue, 
KDd  if  she  shall  die  leaving  no  issue, 
then  over.  Held,  that  the  issue  of  all 
generations  participated  in  the  gift.  In 
re  JemsU  Trusts.  vol.  23,  p.  242 

10.  Gift  to  "  issue"  after  the  death  of  a 
tenant  for  life,  held  to  include  issue  of 
every  degree.    Maddoek  v.  Legg. 

Yol.  26,  p.  581 

11.  Bequest  to  persons  for  life,  and  after 
TOL.  xxxvi^S. 


their  deaths,  "unto  their  and"  each  of 
their  issue,  and  the  survivor  or  the  sur- 
Yivors  of  them,  on  their  severally  attain- 
ing twenty«one,  in  equal  proportions."  On 
the  death  of  the  last  tenant  for  life,  there 
were  three  generations  of  issue  living. 
Held,  that  all  who  survived  and  attaint 
twenty-one  participated  in  the  fund. 
Maddoek  v.  Legg.  voi.  25,  p.  831 

12.  A  testator  gave  his  wife  a  power  of 
appointment  in  favour  of  '*  his  children 
including  grandchildren  and  more  re- 
mote issue,  such  issue  coming  into  being 
in  the  lifetime  of  his  wife."  Held,  that, 
under  an  appointment  to  grandchildren, 
a  grandchild  bom  after  Uie  decease  of 
the  testator's  widow  might  take.  Thomas 
V.  Lloyd.  Yol.  25,  p.  620 

18.  A  testator  bequeathed  his  residue 
equally  to  his  five  cousins  who  should 
be  living  at  the  time  of  his  decease,  and 
to  the  "  issue"  of  such  of  them  as  should 
be  then  dead  leaving  issue,  share  and 
share  alike,  "such  issue  respectively, 
nevertheless,  taking  between  them  a 
parent's  share."  Held,  that  the  word 
"  issue"  was  to  be  construed  "  children," 
and  that  grandchildren  were  excluded. 
Smith  V.  Horrfall,  vol.  25,  p.  628 

(See  Maynard  v.  Wright. 

YoL  26,  p.  285) 

14.  Bequest  of  a  sum  of  stock  to  J.  /or  life, 
and,  upon  his  death,  **  unto  and  amongst 
his  issue  male,"  with  a  gift  over,  on  ue 
death  of  J.  "  without  leaving  issue  male." 
Held,  that  the  issue  male  claiming  through 
males  were  alone  entitled ;  that  the  sons 
of  the  daughters  of  A.  were  excluded, 
and  that  the  issue  male  took  per  capita. 
Lywood  V.  Kimber.  vol.  29,  p.  88 

15.  A.  B.  conveyed  freeholds  to  trustees 
and  their  heirs,  in  trust  for  his  wife 
during  widowhood,  and  afterwards  on 
trust  to  convey  and  divide  "  such  estate 
and  premises"  amongst  the  children  and 
the  issue  of  their  children  who  should  be 
then  living  as  tenants  in  common  (the 
issue  of  any  deceased  child  to  take  their 
parent's  share).  Held,  that  "issue" 
must  be  read  children,  and  secondly, 
that  the  children  and  their  issue  took 
life  estates  only.    Tatham  y.  Vernon. 

vol.  29,  p.  604 
(See  FairJUld  v.  BmsheU.  yoI.  32,  p.  158) 

16.  A  testator  gave  legacies  to  his  nieces, 
with  power  to  his  executors  to  settle 
them  on  his  nieces  for  life,  and  at  their 
deaths  for  the  benefit  of  their  *'  issues." 
He  also  gave  them  his  residue,  with  like 
power  to  settle  it  on  his  nieces  and  for 
the  benefit  of  "  their  respective  chil- 
dren," as  provided  with  respect  to  the 
legacies.  Held,  that  "  issues,"  must  bs 
construed  "  children,"  and  that  the  chil- 
dren of  nieces  took,  to  the  exclusion  of 
grandchildreik    Baker  v.  BaMon. 

YoLSl,  p.209 
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17.  The  word  ^*  issue'*  in  a  deed  constnied 
*<  children/'  in  regard  to  personalty. 
Marthall  v.  Baktr.  vol.  31,  p.  608 

18.  Devise  to  A.  for  life,  and  after  her 
decease  to  her ''  lawful  issue"  then  living 
and  the  ''children"  of  such  of  them  as 
should  be  then  dead,  in  equal  shares,  the 
children  of  such  issue  to  take  their  "  pa- 
rent's share."  Held,  that  the  word 
"  issue"  was  to  be  construed  "  children," 
and  that  the  children  of  A,  and  the  chil- 
dren of  ji,*8  children  who  predeceased 
her  took  for  life  only.    Fairfield  v.  Buthell. 

vol.  32,  p.  158 

19.  A  testator  bequeathed  his  residuary 
personal  estate  to  his  nephew  and  niece 
equally,  and  after  their  respective  deaths, 
amongst  their  "issue,"  if  there  should 
be  any  **  children"  to  take  their  parents' 
share.  But  in  case  the  nephew  or  niece 
died  "without  issue,  or  leaving  such 
they  should  die  under  twenty-one  with- 
out issue,"  then  be  gave  his  or  her  share 
to  the  other  of  them  or  his  or  her  issue 
"  if  he  or  she  be  then  dead  leaving  issue 
as  aforesaid."  The  niece  died  in  1811, 
leaving  issue;  the  nephew  died  in  1862, 
leaving  no  issue.  Held,  that  **  issue"  in 
the  first  part  of  the  will  meant  "chil- 
dren," but  in  the  latter  part  "issue  ge- 
nerally/' and  that  on  the  death  of  the 
nephew,  all  the  issue  of  the  niece  then 
living  took  per  cafUo.    Re  Corrie't  fVUL 

vol.  32,  p.  426 


JEWISH    CHARITY. 
[See  Charitablb  Bequest.] 

JOINT  AND  SEPARATE  ASSETS. 
[See  Partnership  (Wimdino-up).] 

JOINT  LIABILITY. 

ISee  Contribution,  Parties  (Absent), 
Service  of  Decree]. 

1.  A  testator  bequeathed  to  A.  a  legacy  in 
trust  for  B»  for  life,  with  remainder  for 
her  children.  A,  and  the  three  other 
executors  transferred  the  legacy  into  the 
names  of  .^.  and  B.  i  and  B.,  having  sur- 
vived J.,  sold  it,  and  applied  it  to  her 
own  use.  After  B,*b  death,  her  child 
filed  a  bill  against  the  representatives  of 
A,  alone,  to  make  them  responsible  for 
the  breach  of  trust.  Held,  that  the  other 
executors  and  the  representatives  of  B, 
were  necessary  parties.    Perrp  v.  Kmtt. 

vol.  4,  p.  179 

2.  A,  and  B.  were  obligors  in  r  joint  bond  : 
A^  who  was  alleged  to  be  the  principal 
debtor,  died.  Held,  that  his  assets  were 
not  in  equity  liable  upon  the  bond,  but 
that  the  liability  survived  to  B.  AfeA- 
mrdtvn  v.  Herton.  vol.  6,  p.,  185 


8.  In  a  suit  to  remedy  a  breach  of  trust,  it 
is  not,  sinee  the  New  Orders,  neoesssry 
to  make  every  party  participating  in  the 
breach  of  trust  party  to  the  suit.  At' 
tamey-General  v.  Corjtoraiien  ef  LeieeeUr. 

vol.  7,  p.  176 

(See  Pernf  v.  KnotL        vol.  5,  p.  293 

Allan  V.  Houldeil.      vol.  6,  p.  148 

Norrie  v.  fVrigki.  vol.  14,  p.  310) 

4.  A  tesutor  devised  his  residuary  real  and 
personal  estate  to  A,  and  B.,  on  trusts  io 
which  B.  was  beneficially  interested.  B. 
received  part  of  the  assets  and  died.  Held, 
that  a  bill  could  not  be  maintained  by  the 
surviving  trustee  against  the  representa- 
tives of  B.  alone  to  recover  the  trust  fund 
received  by  him,  but  that  the  bill  ought 
to  seek  the  general  administration  of  the 
testator's  estate.   Ckaneelier  v.  MureerrfU 

vol.  11,  p.  262 

5.  Bond  by  three  obligors,  whereby  they 
bound  themselves  '*  jointly,"  and  their 
heirs,  &c.  "  respectively,"  to  pay,  which 
was  conditioned  to  be  void,  if  they  or 
either  of  them,  their  or  either  of  dieir 
heirs,  paid.  Held,  that  it  was  a  joint 
and  several  obligation,  and,  one  having 
died,  that  his  assets  were  liable^  Tipphu 
V.  Coaiet,  vol.  18,  p.  401 

6.  Relief  may  be  had  for  a  breach  of  trust 
committed  by  two  trustees  against  one  in 
the  absence  of  the  representatives  of  the 
other.    Strong  v.  Strong,    vol.  18,  p.  408 

7.  A  trust  fund  settled  on  husband,  wife 
and  children  in  succession,  was  received 
by  the  husband,  and  lent  by  him  to  his 
brother.  A  bill  by  one  trustee  against 
the  other  trustee,  the  husband  and  wife, 
and  omitting  the  brother  and  children, 
held  sustainable,  and  a  decree  was  made 
against  the  husband,  reserving  all  rights 
against  the  brother  and  the  trustees. 
Hughet  V.  Kfff.  vol.  20,  p.  S95 

8.  Two  deceased  trustees  having  committed 
a  breach  of  trust  by  mortgan^ng,  instead 
of  selling  the  testator's  real  estate,  and 
accounts  of  the  estate  being  necesssry, 
it  was  held  that,  notwithstanding  the 
82nd  General  Order  of  AnguO,  1841 
( Ord.  vii.  2),  a  suit  could  not  be  main- 
tained to  charge  the  estate  of  one  trustee, 
and  take  the  accounts,  in  the  absence  of 
the  representative  of  the  other.  Deseysei 
V.  Robinson.  vol.  24,  p.  86 

0.  In  a  suit  to  make  a  trustee  liable  ror  s 
part  of  the  trust  fund  which  was  not 
forthcoming,  he  stated  that  it  had  bees 
received  by  the  tenants  for  life,  who  were 
dead.  Held,  that  their  personal  repre- 
sentatives were  necessary  parties.  tfH- 
liame  v.  Allen.  vol.  29,  p.  892 

JOINT  TENANCY. 
ISte  Tenancy  in  Common.] 

1.  Bequest  of  500/.  to  A.,  and  in  case  of 
her  death,  citiier  before  or  alter  the  iss- 
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tatar,  to  devolve  to  her  chiM  cr  children, 
or  in  the  event  of  their  being  alio  dead 
at  her  decease,  to  B.  There  were  three 
children,  one  of  whom  only  survived. 
Held,  that  he  was  entitled  to  the  whole 
fund.     Cmrrie  v.  Gouid,        voL  4,  p.  1 17 

2.  Bequest  "  to  A,  and  B.  of  the  sum  of 
2^/.  per  annum  each,  for  and  during  the 
tenn  of  their  natural  lives,  or  the  life  of 
the  longest  liver  of  them,  for  their  or  her 
own  a&lute  use  and  heoefit"  Held, 
that  on  the  death  of  A^  her  annuity  sur- 
vived to  B.  for  her  life.    Baiim  v.  Finch. 

vol.  4,  p.  186 

S.  A  testatrix  gave  unto  J^  and  B.  a  sum  in 
the  Long  Annuities,  to  be  equally  divided 
daring  their  lives,  after  which  she  gave 
the  said  sum  to  C.  Held,  that  the  sur- 
vivor  of  J.  and  B.  took  for  life.  MPDer- 
mtii  V.  WoilaeB,  vok  &,  p.  142 

4.  A  sum  of  money  was  remitted  to  Engkmd, 
to  be  secured  for  the  benefit  of  a  married 
woman  and  her  children,  so  that  the  same 
might  not  come  to  the  hands  of  her  hus- 
band. Held,  that  they  took  as  joint 
tenants.    Bngtmrd  v.  Amndirrf. 

vol.  7,  p.  92 
<•  Devise  to  trustees  and  their  heirs,  ^  upon, 
mst  for  the  use  and  benefit  of  "  A.,  B., 
and  C.  (without  woads  of  limitation). 
Held,  that  A^  B.,  and  C.  took  as  joint 
tenants  in  fee.    Ji»ore  v.  CUgkom, 

vol.  10,  p.  428 
&  A  testator  gave  his  real  and  ^rsonal 
eitate  to  A^  B^  and  C  as  tenants  m  com- 
mon. By  a  codicil  he  declared,  that,  if 
any  of  the  devisees  should  die  in  his 
lifetime,  bia  estate  and  interest  should 
"  go  to  the  survivors  or  survivor  of  them, 
snd  the  heirs,  executors,  adminiatrators 
and  aaaigaa  of  such  survivor."  A,  died 
in  the  teatatoi^  lifetime.  Held,  that  B. 
and  C.  took  as  joint  tenants  the  share 
Uktendcd  for  J.    Lifghv,  Motley. 

vol.  14,  p.  605 
7.  ¥liere  a  testator  gives  property  to  a 

r»t  and  his  children  timpHciUr,  and 
has  children  then  la  mm,  the  parent 
and  children  take  together,  either  jointly 
or  in  common;  but  if  there  be  super- 
added words  importing  a  settlement,  the 
parent  takesfor  life,  with  remainder  to  his 
children,  iiasonw.  Clarkt.  vol.  17,  p.  126 

5.  Bequest  '<to  AJ*  (who  was  tn9Hmt9  at 
the  time)  •'and  her  children.*'  Held, 
that  A.  and  her  children  took  as  joint 
tenants,  and,  no  child  having  survived  the 
testator,  that  A.mn  absolutely  entitled  to 
the  legacy    Md. 

9.  Devise  of  "my  landed  estate  in  WtiU 
wor»2aiid,'*with  their  appurtenances,  and 
all  allotments  of  common  now  inclosed, 
to  the  testator's  three  daughters,  *'  to  be 
jointly  and  equally  enjoyed  or  divided  in 
case  of  marnage  of  any  of  them,  and 
tbey  or  the  survivor,  in  case  of  death, 
are  hereby  fiiUy  authorised  to  dispose  of 


the  same  by  will  or  assignment"  Held, 
that  the  first  words  gave  the  fee,  and  the 
second  created  a  joint  tenancy,  and  that 
the  survivor  alone  had  power  to  devise. 

The  testator  gave  his  **  personal  estate, 
in  money  and  funds,"  to  his  three 
daughters  equally;  also  aU  plate  and 
furniture,  to  be  shared  like  the  personal 
estate;  and  also  to  bis  three  daughters 
sll  his  books,  pictures,  &c;  also  a  lease- 
hold house,  particularly  named.  Held, 
lliat  as  to  the  hooka  and  leaaehold,  the 
daughters  were  joint  tenants.  Cookton  v. 
BimghQM.  voL  17,  p.  262 

10.  Under  a  devise  to  the  children  of  A> 
and  to  the  heirs  of  their  respective  bodies, 
the  children  take  as  joint  tenants  for  their 
lives,  with  several  inheritances  in  tail, 
but  under  a  devise  to  them  and  the  heirs 
of  their  bodies  respectively,  they  take  as 
tenants  in  common  in  tail.  /»  re  Tumrtom 
Market  Aet^  Em  part*  Tanner. 

vol  20,  p.  S74 

11.  A  devise  to  4.  and  B.  and  their ''re- 
spective heirs,"  gives  to  them  a  joint 
tenancy  for  life  vrith  several  inheritances 
in  fee. '  ibid. 

1,2.  Distinction  between  a  devise  to  several 
penons  as  joint  tenants  and  a  gift  ta 
them  as  tenants  in  common,  with  benefit 
of  survivorship.    JIaddeUey  v.  Adame, 

vol.  22»  p.  268 

13.  Two  sisters  carried  on  business  sa 
farmers.  Tbey  had  a  joint  account  at 
their  bankers,  and  an  establishment  and 
purse  in  common.  They  invested  part 
of  their  money  in  the  purchase  of  Cq&^ 
sols  in  their  joint  namea^  and  they  bad  ai 
balance  due  to  them  en  their  banking- 
account,  besides  a  sum  due  to  them  firomi 
their  bankers  on  deposit  notes.  Held,  on. 
the  death  of  one,  that  the  two  sisters 
were  joint  tenants  of  the  Consols,  and 
tenanta  in  common  of  the  balance  and>ofi 
the  deposit  notea.    Bona  v.  FMtnk 

vol.  24r  p.  28S 

14.  Where  both  a  parent  and  his  children 
are  objects  of  a  bequest  of  personalty, 
the  tendency  of  modem  decisions  is,  to 
construe  the  limitationa  aa  a  gift  to  the 
parent  for  life,  with  remainder  to  bia 
children.     Andtley  v.  Honu 

vol.  26,  p.  195 

15.  A  testator  gave  his  residue  to  his  three 
children  *'for  their  natural  lives,  vii. 
they  to  have  the  interest  during  their 
natural  lives."  Held,  that  the  three 
children  took  during  their  joint  lives  and 
the  life  of  the  survivors  and  survivor. 
Neighbour  v.  Thurhw.  voL  28,  p.  S3 

16.  Under  a  vrill,  C.  and  D.  were  entitled 
equally  to  a  sum  of  stock.  Cm  the  exe- 
cutor, with  the  concurrence  of  H.,  trans- 
ferred it  into  the  joint  names  of  C  and 
D.  Held,  that  they  thereby  became  joint 
tenants.  Eamet  v.  Godwin,    vol  61,  p.  26 

17.  Bequest  of  the  income  of  the  residue 
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equally  amongst  tbree  daughters  A.^  B. 
and  d»  *'  during  the  term  of  their  na- 
tural lives  and  the  lives  of  the  survivors 
and  survivor  of  them  during  their  and 
her  natural  life,"  with  a  gift  over  '*  after 
the  decease  of  the  survivor  of  them.*'  4* 
died.  Held,  that  B,  and  C  were  entitled 
to  the  whole  income,  and  that  on  the 
death  of  either  of  these  two,  the  sur- 
vivor would  be  entitled  for  her  4ife  to  the 
whole  income.  Cranawiek  ▼.  Pearson ; 
Pearton  ▼.  Cramwiek.  vd.  31,  p.  624 

18.  The  several  receipt  by  joint  tenants 
of  ft  portion  of  a  trust  fund  does  not 
destroy  the  joint  tenancy  as  to  the  re- 
mainder of  the  fund.    Leak  v.  Maedowall, 

vol.  82,  p.  28 

19.  A  testator  gave  the  residue  of  bis  real 
and  personal  estate  to  his  nephews  and 
nieces  living  at  his  death.  But  if  any 
should  be  then  dead,  their  offspring  were 
to  be  considered  to  stand  in  the  place  of 
their  parents  and  to  take  "  the  same  be- 
nefit." Held,  that  though  the  nephews 
and  nieces  took  as  tenants  in  common, 
their  offspring  took  as  joint  tenants.  Ibid, 

20.  A  devise  to  two  persons,  in  terms  im- 
porting a  joint  tenancy,  is  not  changed 
into  a  tenancy  in  common  by  a  subse- 
quent gift  over  of  the  **  estate"  of  one  of 
them  upon  a  certain  contingency.  Ed^ 
wardet  v.  Jonee*  ySi,  38,  p.  348 

JUDGE. 

When  the  Lord  Chancellor  is  a  party 
to  a  suit,  the  bill  is  addressed  to  the 
King,  and  the  cause  is  heard  by  the 
Master  of  the  RoUa :  but  the  decree  is 
formally  and  technically  completed,  made 
final,  and  enrolled  as  the  decree  of  the 
King.  But  where  a  public  company,  in 
which  the  Lord  Chancellor  has  shares, 
are  suitors,  the  bill  cannot  properly  be 
addressed  to  the  Queen  in  Chancery. 

It  is  a  general  rule  that  no  one  ought  to 
be  a  judge  in  his  own  cause,  and  no  judge 
ought,  by  himself  or  his  deputy,  to  hear 
and  determine  a  cause,  or  make  an  order, 
or  do  any  judicial  act,  in  a  cause  in 
which  he  has  a  personal  interest;  but 
even  in  a  case  of  imputed  interest,  a 
judge  is  not  incapacitated  from  making 
an  order,  if,  by  refusing  to  do  so,  justice 
would  be  denied.  The  Grand  Jumetion 
Canal  Company  v.  Dimet,      voL  12,  p.  63 


JUDGMENT  CREDITOR. 

[See  Charging  Order,  Elegit,  Fieri 
Facias,  Interest,  Order  of  Debts, 
Frioritt,  Registration.] 

1.  A  court  of  equity  has  no  jurisdiction 
under  the  1  &  2  Fiet.  c.  110,  s.  14,  to 
order  moneys  invested  in  the  name  of  the 
Accountant-General   to   stand   charged 


with  a  judgment  debt  recovered  at  law 
against  the  party  entitled  to  such  foods. 
Milet  V.  Presiand.  vol.  2,  p.  SOO 

2.  Whether  an  order  to  pay  money  into 
Court  to  the  credit  of  a  cause  is  an  order 
creating  a  charge  within  the  meaning  of 
the  1  &  2  Fiet.  c.  110,  s.  18  ;  and  if  w, 
whether  a  taking  under  an  attachment 
for  contempt  would,  under  the  sixteenth 
section,  invalidate  a  charge  obtained  un- 
der the  thirteenth  section. 

This  Court  has  no  jurisdiction  to  order 
the  Master  of  the  Common  Pleas  to  va- 
cate a  memorandum  entered  under  the 
1  &  2  Fiet.  c.  110,  of  an  order  of  this 
Court.    Welle  Y.Oibbe.        vol.  3,  p.  899 

8.  After  verdict  and  before  judgment  hid 
been  entered  up  the  Defendant  sold  his 
leaseholds  by  auction.  Held,  that  under 
the  1  &  2  FieL  c.  110,  the  Plaintiff  eoold 
not  levy  execution  on  the  pnrcbsse- 
money.    Brown  v.  Perrott.    vol.  4,  p.  585 

4.  A  creditor  recovered  a  judgment  in  this 
country,  and  obtained  a  charge  on  his 
debtor's  lands.  Ice,  under  the  1  &  S  Ftet. 
c.  1 10,  s.  13.  He  afterwards  arrested  the 
debtor  in  Jertey  upon  meene  proeeu  for 
the  same  debt  Held,  that  the  charge  on 
the  lands  here  was  not  thereby  forfeited 
under  the  sixteenth  section.  HotUdUek  v. 
CoUins.  YoL5,  p.497 

5.  A  judgment  was  entered  up,  8ec  sgainit 
Mr.  H,  under  a  warrant  of  attorney.  In 
the  judgment,  warrant  of  attorney,  &c.,  be 
was  named  fV.  ff.,  his  proper  name  being 
W.  B.  H.  Held,  that  the  judgment  wst 
valid.  Hoiham  V,  Somerville.    vol.9,  p. 63 

6.  A  judgment  was  obuined  against  a 
party  under  a  warrant  of  attorney.  He 
afterwards  took  the  benefit  of  the  Insol- 
vent Debtors  Act.  Held,  that  the  judg- 
ment creditor  was  a  necessary  party  to 
the  conveyance  of  the  insolvent's  resl 
estate  to  a  purchaser,  notwithstsnding 
the  1  &  2  net.  c.  110,  8.  61.     Ibid. 

7.  A  power  of  sale  and  exchange  was  given 
to  trustees,  with  the  consent  of  the  tenant 
for  life.  Judgments  were  entered  up 
against  the  tenant  for  life.  Whether  the 
trustees  could  sell  without  the  concur- 
rence of  the  judgment  creditors,  qume. 
Lord  Leigh  v.  Lord  Athbarton. 

vol.  11,  p.  470 

8.  After  twelve  montlis,  a  judgment  cre- 
iiitor  may  enforce  his  equitable  ehsrge 
against  the  real  estate,  although  twelve 
months  have  not  elapsed  since  its  regis- 
tration. The  Derhyehire  and  StogordMfh 
SfC.f  Railway  Company  v.  BaimhHgge, 

vol.  15,  p>  1^ 

9.  A  foreign  judgment  constitutes  but  s 
simple  contract  debt  Wileem  v.  IM9 
Duneany.  vol.  18,  p  275 

10.  A  judgment  creditor  ranking  shcr  s 
first  mortgagee,  but  prior^  in  date  to  s 
further  charge,  and  to  other  judgoenti, 
held  entitled  to  a  foreclosure,  although 
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bH  tbe  othfr  parties  insisted  on  a  sale. 
Me$ser  ▼.  Bople.  vol.  21,  p.  559 

11.  The  rights  of  simple  contract  creditors 
of  an  ancestor,  as  against  the  descended 
csutes,  are  not  defeated  by  judgments 
entered  up  against  the  heir  for  his  per- 
sons) debts  before  suit  Kinderley  ▼. 
Jervit.  vol.  22,  p.  1 

12.  Under  tbe  1  &  2  Fict.  c  1 10,  a  judg- 
ment order  for  costs  has  no  retrospective 
operation  as  against  purchasers,  &c., 
upon  a  minute  being  left  with  the  Master 
of  the  Common  Pleas.  Hargrawe  v,  Har- 
graf,  yioL  29,  p.  484 

IS.  Jndgmeot  creditors  of  mortgagees  who 
are  paid  off  need  not  now  concur  in  con- 
veyances of  the  mortgaged  land.  Greavet 
T.  mUoH.  vol.  25,  p.  434 

14.  Whether  a  judgment  against  a  muni- 
cipal corporation  operates  as  an  equitable 
mortgage  on  its  lands,  the  Municipal 
CoTporation  Act  forbidding  a  moxtgagre, 
except  with  the  assent  of  the  lords  of  the 
treasury,  ^lurrs.  The  Mayor ^  ^c.  qf  Brecon 
V.  Sejfwumr.  vol.  26,  p.  548 

15.  A  judgment  creditor,  though  unable 
to  prooeMl  in  equity  to  obtain  the  benefit 
of  his  charge  before  the  expiration  of  a 
year  (1  &  2  Hci.  c  110,  s.  13),  is,  uever- 
theleas,  entitled  to  have  the  life  interest 
of  his  debtor  in  lands  at  once  impounded 
for  his  protection.     Yeteombe  v.  Landor, 

vol.  28.  p.  80 

18.  A.  B.,  a  solicitor,  had  bought  up  an 
annuity  charged  on  the  estate  of  Lord 

'  K.  LmA  K:b  executor  filed  a  bill  against 
A.  fi.  alone,  insisting  that  A,  B.  had  pur- 
chased it  as  tbe  solicitor  and  on  behalf 
of  Lord  a:  Held,  that  Lord  JT.'s  judg- 
ment creditors  were  not  necessary  par- 
ties to  tbe  suit.    Ford  v.  TennanU 

vol.  29,  p.  452 

17.  A  registered  order  of  the  Court  of 
Probate  does  not  create  a  charge  on 
lands.  Bull  v.  Hutchena.    voL  32,  p.  615 

1&  A  judgment  creditor,  who  has  sued  out 
an  elegit  without  effect,  is  entitled  (inde- 
pendently of  the  sUtute  of  1  &  2  Vict,  c. 
110)  to  equitable  relief,  though  the  year 
ffom  entering  up  the  judgment  has  not 
expired.    But  whether  he  is  entitled  to 
relief  under  the  ststute  as  regards  the 
leaseholds  of  the  judgment  debtor  which 
Ue  wearing  out,  fiuere.    But  the  Court 
^If  within  the  twelve  months,  interfere 
and  protect  the  property  charged  by  a 
j  udgment  from,  destruction.    Partridge  v. 
^9r9ttr.  vol.  34,  p.  1 

JURISDICTION. 

[&cCBAlITY,FoREiaNLAW,lNJUNCTION, 

JuusDicTiON     (Foreign    Country), 

JVEIBDICTION     (out    OF    THB),     QuES- 

TiOHs  op  Law  and  Fact,  Taxation.] 

1.  Injunction  granted  to  restrain  commis- 
aioncn,  though  their  act  gave  jurisdic- 


tion to  the  quarter  sessions.     Birleg  v. 

Conttable*  qf  Charlton,  vol.  3,  p.  499 

(Armitstead  v.  Durham,  vol.  11,  p.  556) 

2.  Bill  by  a  corporation,  to  have  a  lease  of 
the  corporation  property  delivered  up,  as 
void  under  the  Municipal  Corporation 
Act  (5  &  6  Will.  4,  c.  76),  dismissed  with 
costs,  on  the  ground  that  the  objection 
was  legal,  and  that  the  question  of  its 
validity  ought  to  be  first  determined  at 
law.  The  Corporation  «/*  Arundel  v. 
Holmet.  vol.  4,  p.  325 

3.  Cross  bill  by  the  lessee  to  have  an  inqui- 
sition finding  the  lease  collusive  quashed, 
and  delivered  up  to  be  cancelled,  as  being 
irregular  and  fraudulent,  dismissed  with 
costs,  on  the  ground  of  want  of  jurisdic- 
tion.   Ibid. 

4.  Pending  a  litigation  as  to  administration 
in  the  Ecclesiastical  Court,  a  bill  was 
filed  praying  a  receiver,  and  that,  upon 
the  administrator  being  appointed  and 
brought  before  the  Court,  the  rights  of 
the  parties  might  be  declared  and  the 
estate  administered,  a  demurrer  to  the 
latter  part  of  the  relief  was  allowed. 
The  Baron  de  Feuchires  v.  Dawes, 

voL  5,  p.  110 

5.  In  cases  where  there,  are.  ouistanding 
terms,  which  may  be  set  up  in  defence  to 
the  action,  and  prevent  a  trial.pf  the  real 
merits  of  the  case,  or  where  th?  facts  are 
such,  and  of  a  nature,  so.  complicated, 
that  complete  and  efiectual  relief  can 
only  be  given  in  equity,  this  Court  will 
afl!brd  its  assistance,  and  will,  if  the  cir- 
cumstances require  it,  first  see  that  the 
legal  requisites  to  the  Plaintiff's  title  are 
established,  and  then  give  the  necessary 
relief;  but  this  must  be  upon  a  bifl 
framed  for  the  purpose,  stating  the  diffi- 
culties, and  praying  the  assistance  of  the 
Court  to  remove  them.  The  cases  of 
dower  and  partition  are,  however,  ex- 
ceptions to  the  rule.  Strickland  v. 
Strickland.  vol.  6.  p.  77 

6.  Where  a  party  sought  in  this  Court  to 
recover  a  real  estate  on  tlie  ground  of  his 
interest  being  equitable,  but,  did  not  ask 
relief  against  any  impediment  to  a  trial 
at  law,  and  it  turned  out  at  the  hearing 
that  his  title  was  a  legal  title,  the  Court 
refused  to  retain  the  suit  to  enable  the 
Plaintiff  to  establish  his  ri^ht  at  law  by 
an  action  or  issue,  and  dismissed  the 
bill.    Ibid. 

7*  The  Crown,  in  consideration  of  the  past 
services  of  the  town,  the  situation  and 
importance  of  the  place,  tbe  injury  and 
damage  to  be  expected  from  the  king's 
enemies,  from  the  current  of  water,  and 
from  the  traffic  on  the  bridges,  and  the 
ruin  likely  to  take  place,  if  the  means  of 
repairing  were  not  provided,  granted 
certain  tolls  to  the  corporation  of  Shrewa- 
bury,  to  be  applied  in  reparation  of  the 
bridges  and  walls,  without  yielding  any 
account   or   reckoning  thereof.      Held, 
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that  the  grant  was  not  made  to  the  cor- 
poration for  ita  own  benefit  only  as  a 
reward  for  prior  services :  that  it  was  the 
duty  of  the  corporation  to  apply  so  moch 
of  the  receipts  as  might  be  required  for 
the  purposes  stated  :  that  this  waa  a  gift 
for  a  public  and  general  purpose  for  the 
benefit  of  the  town,  in  aid  of  a  general 
charge  or  burden  to  which  the  bui^esses 
and  inhabitants  of  the  town  were  liable, 
and  that  it  was  a  gift  to  chariuble  uses 
under  the  statute  of  Elizabtth,  and  was 
therefore  subject  to  the  jurisdiction  of 
this  Court.  The  Mtomey- General  ▼.  The 
Corporation  of  Shrewthmry.     yol.  6,  p.  220 

8.  The  Master  of  the  Rolls  has  jurisdic- 
tion to  direct  costs  which  have  been 
ordered  by  the  Lord  Chancellor  to  be  paid 
by  the  Defendant  to  the  Plaintiff,  to  be 
set  off  against  costs  ordered  by  the  Mas- 
ter of  the  Rolls,  to  be  paid  by  the  Plain- 
tiff to  the  Defendant.  The  order  may 
be  obtained  on  motion,  and  the  notice  of 
motion  may  be  given  before  the  taxation. 
Cattell  V.  Simons.  vol.  6,  p.  904 

9.  No  equity  can  be  founded  on  an  allega- 
tion, that  a  court  legally  constituted  is 
not  properly  competent  to  decide  ques- 
tions within  its  jurisdiction ;  and  where 
the  legislature  has  g^ven  jurisdiction  to  a 
court  provided  by  the  act,  and  has  made 
its  decision  final,  if  any  inconvenience 
arises  from  the  legal  exercise  of  the 
jurisdiction,  the  legislature  alone  can 
supply  a  remedy.  The  Bamsley  Canal 
Company  v.  TwibeU,  vol.  7,  p.  19 

10.  Jurisdiction  of  the  Court  of  Chancery 
to  moderate  the  amount  of  compen- 
sation awarded  by  the  town  coun- 
cil, on  wrong  principles,  to  a  corporate 
officer  under  the  Municipal  Corporation 
Act  The  Aiiomey'Generai  v.  The  Cor- 
poration qf  Poole.  vol.  8,  p.  75 

11.  The  Court  assumes  that  an  order  of  an 
English  court  of  competent  jurisdiction 
proceeds  on  a  just  foundation,  and  will 
not  enter  into  the  consideration  of  the 
merits  of  it,  upon  an  ancillary  proceed- 
ing taken  here  to  enable  the  parties  to 
remove  fraudulent  impediments  created 
to  defeat  the  execution  of  the  order. 
Taylor  v.  fFyU.  vol.  8,  p.  159 

12.  A  canal  act  provided,  that  in  case  the 
company  and  the  coal  owner  could  not 
agree  as  to  the  amount  of  compensation 
for  the  coal  taken  for  the  purposes  of 
the  canal,  it  should  be  settled  by  a  jury 
summoned  by  the  commissioners,  whose 
verdict  was  "to  be  conclusive,  and 
should  not  be  removed,  by  certiorari  or 
other  process  whatever,  into  any  of  the 
court!  of  record  at  Wettmintter,  or  any 
other  court*'  A  bill  was  filed,  praying 
an  injunction  to  restrain  proceedings 
before  a  jury,  on  the  ground  that  the 
Defendant  was  entitled  to  no  compensa- 
tion, and  that  the  special  jurisoiction 
provided  by  the  act  was  not  so  constituted 


as  to  be  likely  to  eome  to  a  just  oodcIo. 
sion.  Held,  that  the  Plaintiffs  were  not 
entitled  to  an  injunction  if  the  Defendant 
was  entitled  to  any  compensation,  die 
amount  of  which  had  to  be  ascertained-, 
but  whether  this  Court  had  any  jurisdic- 
tion to  interfere  in  the  matter,  if  it  had 
clearly  appeared  that  the  Defendant  was 
entitled  to  no  compensation,  fiuere.  Toy* 
lar  V.  Wyld.  vol.  8,  p.  159 

13.  The  whole  equity  jurisdiction  of  the 
Court  of  Exchequer,  including  that  re- 
lating to  the  revenue,  was  transferred  to 
thia  Court  by  the  5  Vict.  c.  5,  s.  1.  Tht 
Attorney-General  v.  The  CorporaiUn  tf 
London.  vol.  8,  p.  270 

14.  In  the  vacation,  the  Viee-Chancellor 
heard  a  motion  for  the  Master  of  the 
Rolls,  which  he  refused.  Held,  that  no 
application  for  the  same  purpose  coald 
afterwards  be  made  to  the  Master  of  tlie 
Rolls,  even  if  supported  on  diflferent 
grounds  from  those  before  the  Viee-Chan- 
cellor.   Man  V.  Rieketts.  vol.  9.  p.  4 

15.  The  Vice- Chancellor,  by  permission  of 
the  Lord  Chancellor,  granted  an  injunc- 
tion in  a  cause  attached  to  the  Rolls  Court 
Held,  that  the  Master  of  the  Rolls  had 
no  authority  to  dissolve  it.  Paredet^. 
Litardi.  vol.  9,  p.  490 

16.  The  absence  of  a  remedy  for  a  supposed 
wrong,  in  another  place,  is  not  of  itself 
any  reason  for  this  Court  assuming  a 
jurisdiction  on  the  subject  The  case 
must  be  such  as  to  bring  it  properly 
within  the  jurisdiction  of  this  Court,  on 
other  grounds.  Eyvee  v.  The  Duhe  ^ 
WeUinston,  vol.  9,  p.  £79 

17.  The  Master  of  the  Rolls  has  no  juris- 
diction,  in  a  Vice-Chanoellor'a  cause,  to 
order  amendments,  made  under  an  ir- 
regular Rolls'  order,  to  be  taken  off  the 
file.    Edge  v.  Duke.  vol.  10,  p.  184 

18.  The  Master  of  the  Rolls  has  not  au- 
thority to  order  irregular  amendments 
to  be  taken  off  the  file  in  a  Vice-Chan- 
cellor's cause.    Fletcher  v.  Moore, 

voL  11,  p.  617 

19.  Whether  the  Master  of  the  Rolls  has 
jurisdiction  to  enforce  the  orders  of  the 
Commissioners  for  the  sale  of  encum- 
bered estates  in  Ireland — qumre.  In  re 
Scott,  Ex  parte  Barton.       vol.  12,  p.  861 

20.  The  Master  of  the  Rolls  restrained  the 
payment  of  a  dividend  declared  the  day 
on  which  the  hill  umt/Ued,  but  this  was  re- 
versed by  the  Lord  Chancellor.  Carlisle 
V.  Souths  Eastern  Railway,  vol.  18,  p.  295 

21.  The  Plaintiff  demised  a  number  of 
small  leasehold  houses  to  the  Defendant, 
who  having  committed  a  forfeiture,  the 
Plaintiff  re-entered  and  determined  the 
lease.  The  Defendant  thereupon  dis- 
trained on  the  tenants,  and  prevented 
the  Plaintiff  taking  posseesion  and  re- 
pairing, and  the  Plaintiff  apprehended 
a  forfeiture.  The  Defendant  bad  also, 
being  insolvent,  received  the  rent ;  and, 
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in  consequence  of  his  conduct,  the  pro- 
perty bad  become  grently  depreciated, 
and  tome  of  the  houaea  had  been  aban- 
doned by  the  tenanU.  The  bill  prayed 
an  accooDt  of  the  rents,  an  injunction  to 
restrain  the  Defendant  from  receiving 
the  rents  and  distraining,  and  that  the 
right  might  he  determined  under  the 
Court.  A  general  demtirrer  waa  allowed. 
JUit  ▼.  Fraser.  toI.  15,  p.  215 

22.  A  purchaser  under  an  order  in  lunacy 
paid  his  purchase-money,  in  the  manner 
directed  by  the  Lorda  Commissioners  in 
Looac^,  disregarding  a  charge  of  the 
Plaintiff  and  a  auit  to  enforce  it,  of 
which  be  had  notice.  The  amount  was 
principally  applied  in  payment  of  the 
costs  of  the  receiver  in  lunacy  relating 
to  the  sale,  &c.  Upon  a  bill  by  the 
Plaintiff  to  make  the  purchaser  liable  for 
not  seeing  to  the  due  application  of  the 
purchase-money,  the  Master  of  the  RoUa 
considered  himaelf  hound  by  the  order  in 
lunacy,  and,  as  having  no  jurisdiction  to 
alter  it,  retained  the  bill,  with  liberty  to 
the  Plaintiff  to  appl^  in  lunacy  for  the 
discharge  or  variation  of  the  order. 
Norrit  v.  Lord  Dudley  StuarL 

vol.  16,  p.  859 

23.  Where  notice  of  motion  is  irregularly 
given  before  the  Master  of  the  Rolls,  in 
a  Vice-chancellor's  cause,  this  Court  has 
jurisdiction  to  award  costs.  Yeartley  v. 
Ytartttjt,  voL  19,  p.  1 

2i  The  Master  of  the  Rolls  has  no  juris, 
diction  under  the  6  Ann,  c.  18.  Meyrick 
V.  Lawu.  vol.  23,  p.  449 

25.  A  creditor  who,  after  hia  debtor'a 
death,  obtaioa  an  attachment  in  the  Lord 
Mayor'a  Court  against  part  of  the  aasets, 
gains  no  priority  over  the  fund  attached 
as  againat  the  other  creditors  of  the  de- 
ceased. Rtdktad  v.  Welton.  vol.  29,  p.  521 

26.  Where  a  shareholder  in  a  raining  com- 
pany on  the  cost-book  svstero  m  the 
Stannaries  was  being  sued  m  London,  and 
the  Vice- Warden  had  no  power  to  stay 
the  action :  Held  (the  company  having 
ceased  to  carry  on  business),  that  this 
was  a  proper  case  for  a  winding-up  order 
in  this  and  not  in  the  Stannaries  Court 
In  Ti  ths  Whtal  Anne  Mining  Company, 

vol.  80,  p.  601 

27.  MThetber  an  attachment  issued  out  of 
the  Lord  Mayor's  Court  of  moneys  of 
the  debtor  in  the  hands  of  persons  resi- 
dent out  of  the  city  is  effectual,  ^mare. 
Webtter  v.  Webtier.  vol.  81,  p.  898 


JURISDICTION  (FOREIGN 
COUNTRY). 

[Su  DouiciLR,  Foreign  Law,  Injunc- 
tion (FoBEioM  Court).] 

!•  A  foreign  sovereign  prince,  who  was  also 
an  EngHsh  peer,  was  made  a  Defendant 


to  a  suit,  snd  served  with  a  letter  missive. 
The  Lord  Chancellor  refused  to  recall  it. 
The  Defendant  then  appeared,  and  filed 
a  demurrer  for  want  of  juried iction. 
Held,  first,  that  the  Lord  Chancellor  had 
not  decided  that  the  Defendant  was  liable 
to  the  jurisdiction  of  the  Court;  and 
secondly,  that  the  Defendant  had  not,  by 
appearing,  waived  any  defence  to  the 
bill.  The  Duke  qf  Brttntwiek  v.  Tho  King 
nf  Hanover.  vol.  6,  p.  1 

2.  Discussion  of  the  question  whether  a 
sovereign  prince  is  liable  to  the  juriadie- 
tion  of  the  courta  of  a  foreign  country, 
in  which  he  happens  to  he  resident,  and 
as  to  the  liability  to  suit  of  one  who 
unites  in  himself  the  characters  both  of 
an  independent  foreign  sovereign  and  a 
subject.     Ihid, 

3.  A  sovereign  prince,  resident  in  the  do* 
minions  of  another,  is  ordinarily  exempt 
from  the  jurisdiction  of  the  courts  there. 
Ibid, 

4.  A  foreign  sovereign  may  sue  in  this 
country,  both  at  law  and  in  equity;  and, 
if  he  sues  in  equity,  he  submits  himself 
to  the  jurisdiction,  snd  a  cross  bill  may 
be  filed  against  him,  which  he  must  an- 
swer on  oath ;  but  a  foreign  sovereign 
does  not,  by  filing  a  bill  in  Chanceiy 
against  J.,  make  himself  liable  to  be 
sued  in  that  court  for  an  independent 
matter  by  B.    Ibid, 

5.  The  King  of  Hanover,  after  hia  acces- 
sion, renewed  his  oath  of  allegiance  to 
the  Queen  of  England,  and  claimed  the 
rights  of  an  Englith  peer.  Held,  that  he 
was  exempt  from  the  jurisdiction  of  the 
Englith  courts  for  acta  done  by  him  as  a 
sovereign  prince,  but  was  liable  to  he 
sued  in  those  courts  in  respect  of  matters 
done  by  him  as  a  subject.  Held,  also, 
that  the  aovereign  character  prevailed 
where  the  acts  were  done  abroad,  and 
also  where  it  was  doubtful  in  which  of 
the  two  characters  they  had  been  done. 
md. 

6.  This  Court  will  not  carry  into  effect  an 
interlocutory  decree  of  a  foreign  Court. 
Paul  V.  Roy.  vol.  15,  p.  483 

7.  Whether  the  proper  mode  of  enforcing  a 
foreign  judgment  is  not  by  action  at  law, 
quare.     Ibid. 

8.  The  Plaintiffs  were  equitable  mortgagees 
of  the  shares  of  /.  H,  in  the  Woollen 
Cloth  Company,  and  the  Dhobah  Com- 
pany were  general  creditors  of  /.  H. 
both  companies  having  notice  of  the 
Plaintiffs'  rights,  the  Dhobah  Company 
commenced  proceedings  in  the  Lord 
Mayor's  Court,  and  attached  the  divi- 
dends on  the  shares  in  the  hands  of  the 
Woollen  Cloth  Company.  The  same 
solicitor  was  employed  for  both  compa- 
nies, and  two  persons  were  directors  in 
both  companiea.  No  defence  was  made, 
and  the  Dhobah  Company  obtained  pay- 
ment.    Held,  first,  that  the  Plaintiffs 
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KING. 

[Set  PSBROOATIVB.]- 

LACHES. 
[See  Delay,  Waiter.] 

LANCASTER  (PALATINE  COURT). 
[Set  Palatine  Court.] 

LANDLORD  AND  TENANT. 

[&f  Fixtures,  Lease,  Option  to  Pur- 
chase.] 

L  King  CkarUt  the  Second,  by  letters  pa- 
tent, granted  some  property  in  fee,  sub- 
ject to  a  fee  farm  rent,  and  to  a  proviso 
of  re-entry,  in  case  a  decree  should  be 
made  at  the  suit  of  the  King  for  repair- 
ing the  property,  and  the  same  should 
af&rwanfs  remain  for  a  year  out  of  re- 
pair. The  Crown  afterwards  granted 
away  the  rent  Held,  that  the  proviso 
for  re-entry  could  not  be  exercised,  and 
that  it  therefore  formed  no  objection  to 
the  title  to  the  property.  Flower  v.  Har- 
topp,  ToL  6,  p.  476 

2.  An  old  tenant  from  year  to  year  of 
charity  land  had,  by  an  outlay  of  capital, 
&c^  greatly  enhanced  its  value.  The 
old  tenant  and  A.  B.  were  both  willing 
to  take  a  lease  at  a  rent  exceeding  the 
value;  but  the  rent  offered  by  A,  B,  was 
the  largest.  The  Court  held,  that,  not- 
withstanding the  fair  claims  of  the  old 
tenant,  the  benefit  to  the  charity  must  be 
regarded,  and  that  A,  B.*b  offer  ought  to 
be  accepted,  if  the  excess  of  the  rent 
offered  by  him  exceeded  the  amount  of 
compensation  to  which  the  tenant  was 
equitably  entitled  on  being  turned  out. 
Tht  Attorney' General  v.  Gains. 

voL  11,  p.  63 

8.  Reference,  under  the  circumstances  di- 
rected, to  ascertain  whether  any  and  what 
compensation  ought  to  be  paid  to  an  out- 
going  tenant  from  year  to  year  for  his 
outlay  of  capital  on  charity  lands.     Ihid, 

5.  The  Court  will  restrain  a  tenant  from 
palling  down  a  house  and  building 
another  which  the  landlord  objects  to. 
^yth  V.  Carter,  vol.  18,  p.  78 

6.  Under  a  contract  for  a  lease  of  a  mill,  to 
contain  "all  usual  and  necessary  cove- 
nants and  provisoes,*'  and  particularly  a 
covenant  on  the  part  of  the  lessee  to 
keep  the  mill  in  good  tenantable  repair. 
Held,  that  the  lessee  was  not  entitled  to 
have  introduced  into  the  covenant  the 
words  "  damages  by  fire  or  tempest  only 
excepted."     Sharp  v.  Miltigan, 

voL  23,  p.  419 
7.  Under  a  lease  of  a  farm,  the  tenant  was 
bound  to  keep  in  repair  the  buildings  to 
be  erected  thereon.  During  the  term, 
the  tenant,  with  the  permission  of  the 
landlord,  who  was  lord  of  the  manor, 
built  a  house  on  the  waste  adjoining  the 


farm,  and  he  enjoyed  it  with  the  farm. 
Held,  that  the  tenant  was  also  under  an 
obligation  to  keep  this  house  in  repair. 
While  V.  Wakhy.  (No.  1.)   vol.  26,  p.  17 

LANDS  CLAUSES  ACT. 
[See  Lands  Clauses  Act  (Costs),  Rail* 

WAT.] 

1.  Trustees  of  an  under  lease  of  church 
property  authorized  to  take  .steps  to  ob- 
tain compensation  for  their  tenant  right 
of  renewal,  in  an  act  to  make  a  new 
street,  pending  in  parliament,  and  which 
would  require  part  of  the  property.  Jones 
V.  Poufeli.  vol.  4,  p.  96 

2.  A  canal  company  was  authorized  by  its 
Act,  to  purchase  the  coal,  which  the 
safety  of  the  canal  required  to  be  left 
unworked.  The  purchase  of  part  was 
delayed  many  years,  and  in  the  mean 
time  a  lease  had  been  granted  by  the 
coal  owner  to  a  coal  worker.  The  com- 
pany purchased  the  interest  of  the  owner. 
Held,  that  the  coal  worker  was  also  en- 
titled to  compensation.  The  Bamsiey 
Canal  Company  v.  TwibelL      vol.  7t  p.  19 

8.  A  landlord  entered  into  some  arrange- 
ment with  his  tenant  for  a  lease  for  eight 
yeara.  Afterwards,  a  railway  company, 
being  in  want  of  part  of  the  farm,  agreed 
with  the  landlord  for  its  purchase.  Sub- 
sequently to  this,  by  some  mistake,  the 
landlord,  on  the  same  day,  granted  a  lease 
of  the  whole  farm  to  the  tenant,  and  con- 
veyed a  part  of  it  to  the  company.  A 
question  also  arose,  under  the  agree- 
ment, whether  the  landlord  or  the  com- 
pany was  to  make  compensation  to  the 
tenant.  The  company  took  possession, 
and  the  tenant  brought  ejectment.  Held^ 
under  these  circumstancea,  that  the  com- 
pany could  maintain  a  auit  to  stay  the 
ejectment  and  ascertain  the  rights,  and 
an  inquiry  was  directed.  The  Norwich 
Railway  Company  v.  fVodehouse, 

vol.  11,  p.  882 
4.  Some  property  was  mortgaged  to  the 
Plaintiffs,  who  were  not  bound  to  receive 
their  money  until  a  future  day.    A  rail- 
way company,  with  knowledge,  treated 
with  the  mortgagor  alone,  and,  not  agree- 
ing, paid  into  Court,  to  the  credit  of  the 
mortgagor,  the  amount  of  compensation, 
but  made  no  provision  for  the  compensa- 
tion to  the  mortgagees  under  the  8  fir  9 
Fict.  c.  18,  s.  114.    The  company  then 
took  possession,  and  commenced  pulling 
down  the  building.  The  Court  restrained 
the  company  from  proceeding,  until  the 
value  of  the  mortgagees'  interests  had 
been  ascertained  and  paid  or  secured. 
Ranken  v.  The  East  and  West  India  Docks 
and  Birmingham  Junction  Railway  Com- 
pany.  vol.  1 2,  p.  298 

5.  Under  an  inclosure  act,  some  lands 
were  allotted  to  a  rector,  who  had  a 
power  of  selling  to  pay  the  expenses* 
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Under  a  railway  act,  compensation  was 
made  in  respect  of  other  lands  of  the 
rectorj  and  paid  into  Court.  The  Court 
sanctioned  the  application  of  the  money 
in  Court  to  the  payment  of  the  expenses 
of  the  inclosure.  Ex  parte  Loekwood. 
lu  re  The  Orford,  Worceiler,  ^.  Railway 
Company,  vol.  14,  p.  158 

6.  A  railway  company,  under  pressure,  paid 
the  purchase-money  for  lands  bought  of 
a  corporation  to  the  vendors,  instead  of 
paying  it  into  Court  under  the  8  &  9 
Viet,  c.  18,  8.  69.  Upon  a  bill  filed  by 
the  former,  the  latter  were,  on  motion, 
ordered  to  pay  into  Court  the  purchase- 
money  in  their  hands  for  the  purpose  of 
interim  protection.  The  London  and 
North'  Wettem  Railway  Company  v.  The 
Corporation  of  Lancaster,      vol.  15,  p.  22 

7.  In  1845  a  landowner  received,  under  au 
arbitration,  compensation  for  the  land, 
and  '*  in  respect  of  damages  which  might 
be  sustained  by  reason  of  making  a  rail- 
way." Held,  that  he  was  not  precluded 
from  insisting  on  a  further  compensation 
for  future  unforeseen  damages  subse<. 
quently  sustained.  LaneoMhire  and  York' 
thire  Railway  Company  v.  Eoam, 

vol.  15.  p.  922 

8.  A  railway  Act  passed  in  1844,  under 
which  lands  were  taken.  Afterwards,  in 
1845,  the  Lands  Clauses  Act  passed ; 
and  in  1847  a  second  railway  act  was 
passed  extending  the  first.  Held,  that 
the  Lands  Clauses  Act  applied  to  the 
whole  undertaking,  became  consolidated 
both  with  the  Act  of  1844  and  1847, 
and  that  the  owner  of  lands  uken  under 
the  first  Act  of  1844  became  entitled  to 
the  benefit  of  its  provisions.    Ibid, 

9.  There  is  no  equity  arising  from  the  pro- 
visions  of  the  68th  section  of  the  Lands 
Clauses  Consolidation  Act,  to  restrain  a 
party  alleging  himself  to  be  •«  injuriously 
affected"  from  recovering  compensation 
by  an  arbitration  or  a  jury,  in  the  manner 
thereby  prescribed,  and  the  balance  of 
authority  is  against  the  principle  of  the 
decision  of  Lord  Cottenham  in  the  Lon- 
don and  North'  Western  Railway  Company 
▼.  Smith.     Ibid, 

10.  In  1848  a  landowner  gave  a  railway 
company  notice  for  a  jury  to  assess  da« 
mages ;  which  he  alleged  he  had  suffered. 
In  1849  he  made  a  claim  for  further  sub- 
sequent damages ;  and  in  1850,  gave  no- 
tice for  an  arbitrator  to  assess  the  whole 
damages.  Held,  that  this  was  not  irregu- 
lar, and  that  the  first  notice  had  not  ex- 
hausted all  the  statutory  powers.    IbidL 

11.  A  bill  by  a  company  against  an  in- 
dividual claiming  to  be  injuriously  af- 
fected  under  the  68th  section  of  the 
Lands  Clauses  Act  was  dismissed,  with 
liberty  to  the  Defendant  to  apply  for  the 
costs,  if  he  should  establish  his  right  to 
compensation.  The  parties  proceeded 
by  arbitration,  but  neither  took  up  the 


award.  Upon  motioa  by  the  Defendint 
that  the  company  might  pay  the  costi 
or  be  compelled  to  take  up  the  awani: 
Held,  as  to  the  first,  that  the  Defendant 
was  premature,  no  award  having  been 
made ;  and,  as  to  the  second,  that  the 
Court  had  no  jurisdiction,  ^ton  Bar' 
hour  Company  v.  Hitehens,   vol.  16,  p.  381 

12.  The  application  of  the  purchase-money 
of  land  taken  by  a  railway  company  to 
the  redemption  of  land  tax,  is  a  re-invest- 
ment within  the  Lands  Clauses  Consoli- 
dation Act,  and  the  coats  of  it  are  charge- 
able on  the  oompany  under  the  80th  lec- 
tion. In  re  The  London^  Brighton  and 
South  Coast  Railway  Company, 

voL18,p.  608 

13.  Inalienable  estates  tail  are  within  the 
7th  section  of  the  Lands  Clauses  Conso- 
lidation Act  (8  &  9  Viet,  c  18)«and  may, 
under  that  statute,  be  conveyed  by  the 
tenant  in  tail  in  possession;  but  that 
statute  does  not  extend  to  the  Crown, 
for  the  King,  not  being  specially  named 
therein,  the  rights  of  the  Crown  are  un- 
affected thereby.  Ex  parte  The  Earl  of 
Abergavenny,  vol.  19,  p.  15S 

14.  A  canal  company  had,  under  their  act, 
compulsory  powers  of  taking  land.  In 
1797  they  took  the  lands  of  an  infant, 
and  the  value  was  assessed  by  the  com- 
missioners. The  proceedings,  however, 
were  informal  and  not  binding  on  the 
parties,  but  a  rent  had  been  paid  by  the 
company.  The  representatives  of  the  in- 
fant threatened,  in  1857,  to  eject  the 
company.  The  Court  held,  that  though 
the  company  was  not  entitled  to  a  con- 
veyance on  the  ground  of  the  adoption 
and  long  acquiescence  in  the  award,  still, 
whether  the  compulsory  pouters  had  (x- 
pired  or  not,  the  company  were  entitled 
to  take  the  lands,  upon  payment  of  a 
proper  compensation.  The  Somerset  Coal 
Canal  Company  v.  Hareourt.  voL  24,  p.  571 

(See  The  Duke  qf  Bearfort  v.  Patrick, 
17  Beao,  60.) 

15.  A  railway  company  took  some  lands 
belonging  to  an  ecclesiastical  corporation, 
which  at  the  time  was  let  on  lease,  and  a 
large  sum  was  awarded  as  a  compensa- 
tion, on  the  principle  of  the  lessee  con- 
tinuing to  pay  the  rent  reserved  by  his 
lease.  The  land  being  valuable  for 
building  purposes,  and  it  being  the  cus- 
tom of  the  corporation  to  make  it  avail- 
able, by  accepting  surrenders  and  re- 
granting  building  leases  at  a  great  ad- 
vance of  rent,  the  Court,  on  the  evidence. 
Held,  that  the  corporation  was  entitled 
to  the  dividends  on  the  compensation 
money,  in  addition  to  the  rent  during 
the  term  granted  by  the  lease.  He  (he 
Dean  and  Chapter  of  Westminster;  Re 
The  Hampttead  Junction  Railway  Com' 
pony,  vol.  26,  p.  214 

16.  Where  an  Act  of  Parliament  autbo- 
rises  the  construction  of  a  railway  over 
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tbe  laod  of  another,  upon  mtkin^^  com- 
peoiation,  and  tbe  railway  is  made  with- 
out aathority  from  the  owner  of  the  land, 
bat  is  afterwards  used  for  fifteen  years, 
with  his  knowledge,  he  will  not  be  per- 
mitted to  interfere  with  the  possession. 
All  he  is  entitled  to  is  to  have  the  com- 
pensation assessed  and  paid.  Mold  v. 
Wkeaicroft.  vol.  27,  p.  610 

17.  An  engine-house  was  erected  on  the 
lands  of  another  for  working  a  railway. 
The  railway  was  authorized  by  an  Act 
of  Parliament,  but  the  erection  of  the 
engine- bouse  was  not.  Held,  that  af^er 
in  acooiescence  on  the  one  hand,  and 
in  undisturbed  enjoyment  on  the  other 
for  several  years,  the  possesion  would 
not  be  disturbed,  but  that  a  proper  com- 
pensation must  be  assessed  and  paid. 

ibid. 

18.  If  a  man  stands  by  and  allows  another 
to  erect  a  building  on  bis  ground,  and 
he  afterwards  agrees  as  to  the  rent  to  be 
piid  lor  It,  neither  the  owner  of  the  land 
nor  any  person  claiming  under  him  can 
dispute  the  right  of  the  builder  to  use 
the  Und.    Ibid. 

19.  Persons  acquiring  interest  in  lands 
over  which  a  railway  is  in  operation  at 
a  rent,  are  bound  to  inquire  as  to  the 
natnie  of  the  holding.    Ibid, 

20.  A  railway  company  proposed  taking 
a  part  of  the  garden  attached  to  a 
dwelling-house,  thereby  cutting  off  the 
end  of  the  garden  and  the  summer-house. 
Held,  that,  under  the  92nd  section  of  the 
Lands  Clauses  Consolidation  Act,  they 
were  bound  to  take  the  whole  property. 
Cole  V.  The  West  London  and  Cryttal 
Palace  Railway  Company,    voL  27,  p.  242 

21.  The  word  *' house"  in  the  92nd  sec- 
tion of  the  Lands  Clauses  Consolidation 
Act,  1846,  comprises  everything  which 
would  pass  by  that  word  in  a  convey- 
ance. King  V.  The  Wycombe  Railway 
Coatpany,  vol.  28,  p.  104 

22.  A  property  consisted  of  a  house  and 
itables,  &c,  with  a  garden,  pleasure 
grounds  and  orchard,  standing  on  one 
and  a  quarter  acres  of  ground.  A  rail- 
way company  proposed  to  take  a  part  of 
the  orchard  and  a  comer  of  the  garden. 
Held,  that  they  were  bound  to  take  the 
whole.    Ibid, 

23.  A  railway  company  having  given  no- 
tice to  take  a  part  of  a  property,  and 
being  required  to  take  the  whole,  may 
i^bandon  their  notice  and  reftise  to  take 
toy  parti    Ibid, 

24.  The  Plaintiffs  had  erected  and  covered 
in  three  new  houses;  but  while  they 
were  in  an  unfinished  state,  a  railway 
fompany  required  a  portion  of  the  land 
intended  to  be  attached  to  them  as  gar- 
dens. Held,  under  the  92nd  section  of 
the  Lands  Clauaes  Act  (8  6c  9  Fid,  c. 
18),  that  the  company  was  bound  to 
purchase  the  whole  of  the  property ;  al- 


though the  houses  had  never  been  com- 
plete, and  had  &llen  into  a  state  of 
great  dilapidation.  Alexander  ▼.  The 
Cryttal  Palace  Railway  Company, 

vol.  80,  p.  S56 

25.  An  existing  railway  company  was  au- 
thorized by  an  act  to  make  some  exten- 
sions and  new  works  on  their  line,  and, 
"  for  the  purposes  of  the  works  by  the 
act  authorized  and  the  general  purposes 
of  their  undertaking,"  the  company 
might  raise,  by  tbe  creation  of  new 
shares,  any  sum  not  exceeding  100,000^ 
The  Lands  Clauses  Consolidation  Act, 
1845,  was  incorporated  in  the  special 
act,  "  save  so  far  as  the  clauses  and  pro- 
visions thereof  respectively  were  ex- 
pressly varied  or  excepted  by  this  act" 
Held,  that  the  16th  section  of  the  Lands 
Clauses  Act  (8  &  9  VicL  c.  18),  which 
requires  the  whole  capital  to  be  sub- 
scribed before  the  compulsory  powen  of 
taking  land  is  put  in  force,  was  inap- 
plicable to  the  new  act.  iVeld  v.  The 
South-  Wetiem  Railway  Company, 

vol.  82,  p.  840 

26.  A  person  held  under  the  same  lease, 
a  piece  of  ground  on  the  south  side  of  a 
public  road,  on  which  his  house  and 
garden  were  situate,  and  a  corresponding 
piece  of  ground  of  equal  width  on  the 
north  side,  on  which  he  was  prohibited 
from  building,  but  it  was  used  for  the 
purposes  of  recreation  and  pleasure.  A 
railway  company  were  desirous  of  taking 
the  north  piece  only.  Tbe  Court  re- 
fused, on  motion,  to  compel  them  to  take 
both,  as  being  parts  of  a  "  house"  within 
the  92nd  section  of  the  Lands  Clauses 
Consolidation  Act.  Fergueeon  t.  The 
London  and  Brighton  Railway  Company. 

▼ol.  ZZt  p.  103 

27.  Where  a  railway  company  takes  lands 
forming  part  of  a  ** house"  within  the 
92nd  section  of  8  ft  9  Viet,  c.  18,  the 
owner  can  compel  the  company  to  take 
the  whole  of  the  other  property  com- 
prised in  the  word  "bouse,"  but  not  a 
portion  only  of  it.  Pulling  v.  The  Lom^ 
don,  Chatham  and  Dover  Railway  Company, 

vol.  83,  p.  644 

28.  In  July,  1862,  the  corporation  of  Xow- 
don  obtained  parliamentary  powera  for 
taking  the  Plaintiff's  land  for  public 
purpoees.  But,  prior  thereto  (June, 
1862),  the  corporation  had  contracted  to 
sell  these  lands  to  another  company,  not 
then  empowered  to  purchase  them.  The 
Court  held  that  the  corporation  had  so 
fettered  their  judgment  and  diecration, 
by  contracting  to  sell  that  which  they 
had  no  power  to  purchase,  and  that,  to  a 
company  not  then  authorized  to  buy 
them,  that  the  Plaintiff  waa  entitled  to 
an  injunction  to  restrain  the  corporation 
from  taking  more  of  his  land  than  they 
bond  fide  required.  After  this,  another  act 
passed  in  1864,  which,  after  referring  tQ 
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the  contract  of  1862,  provided,  that  that 
act  ahould  not  prejudice  the  right  of  the 
company  under  that  afipreement,  but  that 
the  covenants  thereof  should  be  as  ap> 
pHcable  to  the  said  land,  if  purchased 
under  the  powers  of  this  act,  as  they 
would  have  been  if  they  had  been  pur- 
chased under  the  act  of  1862.  Held,  by 
the  Master  of  the  Rolls,  that  the  last  act 
removed  the  objection  to  the  agreement, 
and  amounted  to  a  declaratory  enactment 
as  to  its  validity,  and  that,  consequently, 
the  Plaintiff  was  not  entitled  to  an  in- 
junction. The  decision  was  affirmed, 
Lord  Justice  Turner  dissentienie.  Qal- 
loway  V.  The  Corpcratiou  of  Londtm, 

vol.  34,  p.  203 

LANDS  CLAUSES  ACT  (COSTS). 

[See  Petition  (Costs).] 

1.  Under  an  act  of  parliament,  a  corpora- 
tion took  lands  for  public  purposes.  The 
act  empowered  the  Court  to  order  the 
costs,  charges,  and  expenses  of  re-invest- 
ing the  compensation-money  to  be  paid 
by  the  corporation.  On  a  fourth  ap- 
plication, to  re- invest  the  residue  amount- 
ing to  63/.|  Held,  that  the  proceeding 
was  not  so  vexatious  as  to  disentitle  the 
party  to  the  costs.  /«  re  The  Merchant 
Tailors'  Company,  vol.  10,  p.  485 

2.  A  railway  company  took  lands,  the  sub- 
ject of  an  administration  suit,  and  in 
which  infants  and  married  women  were 
interested,  and  a  reference  was  made 
to  the  Master  in  the  cause,  to  ascertain 
what  course  was  the  most  beneficial  for 
the  parties  under  disability.  The  com- 
pany was  directed  to  pay  all  the  costs, 
charges,  and  expenses  of  the  petition 
and  reference.    Picard  v.  MUchelL 

vol.  12,  p.  486 
9.  As  to  what  amounts  to  a  '*  wilful  re- 
fusal," within  the  Lands  Clauses  Con- 
solidation   Act.      In   re    The    IVindtor, 
Siainee,  and  South'  Weitem  Railway  Jet. 

vol.  12,  p.  622 
4f,  A,  was  tenant  of  a  copyhold,  in  trust 
for  B.  A,  died,  leaving  an  infant  heir ; 
J9.  sold  a  part  of  the  property  to  a  rail- 
way company.  Held,  that  the  company 
were  not,  under  the  82nd  section  of  the 
Lands  Clauses  Consolidation  Act,  liable 
to  pay  the  costs  of  proceedings  under 
the  Trustee  Act,  to  obtain  a  conveyance 
from  the  infant.  Re  the  South  Wale» 
Railway  Company.  vol.  14,  p.  418 

6.  The  purchase-money  for  settled  lands 
taken  by  a  railway  was  paid  into  Court, 
and  after  a  contract  had  been  entered 
into  for  laying  it  out  in  land,  a  petition 
was  presented  for  its  temporary  invest- 
ment in  the  funds.  Held,  that  the  pro- 
ceeding was  not  vexatious,  and  that  the 
company  ought  to  pay  the  costs.  Re 
The  LiverfHt^f  ^c.  Railway. 

vol.  17,  p.  392 


6.  The  costs  of  payment  out  of  Court  of 
money  paid  in,  under  the  67th  sectioa 
of  the  staL  4  Geo.  4,  c.  64  (Gaol  Act), 
being  the  purchase-money  of  lands  taken 
by  justices  of  the  peace  under  the  4$th 
and  46th  sections  of  the  same  act,  were 
ordered  to  be  paid  by  the  corporation  of 
a  borough,  who,  under  the  Municipal 
Corporation  Act,  represented  the  justices 
by  whom  the  lands  were  taken.  In  re 
Juitiets  of  Coventry,  vol.  19,  p.  158 

7.  A  railway  company  was  bound  to  pay 
the  costs  of  the  infant  devisee,  where  a 
question  of  conversion  arose.  In  re  the 
Manchester  and  Southport  Railway  Com" 
pany,  vol  19,  p.  365 

8.  Promoters  are  •  liable  to  pay  the  costs 
incurred  by  the  application  of  the  pur- 
chase-money in  purchasing  a  lessees  Mlf- 
rest,  but  not  those  of  paying  offan  incum- 
brance on  other  parts  of  the  estate  of  the 
owner.    Ez  parte  Corporation  rf  Sh^ii, 

vol.  21,  p.  162 

9.  Moneys  paid  into  Court  by  two  com- 
panies, under  the  Lands  Clauses  Con- 
solidation Act,  ordered  to  be  paid  out  on 
one  petition,  and  the  costs  to  be  appor- 
tioned between  the  companies.    Ibid, 

10.  The  Court  of  Chancery  (adopting  the 
practice  of  the  Court  of  Exehequer) 
gave  costs  in  the  case  of  lands  compul- 
sorily  taken  under  an  act  of  parliament, 
beyond  those  expressly  authorized  by  the 
act,  and  contrary  to  the  practice  of  this 
Court  in  such  cases.     In  re  Robertson, 

vol.  23,  p.  433 

11.  The  trustees  of  two  charities,  being 
identical,  purchased  one  estate  on  behalf 
of  the  two  charities,  out  of  two  sums  of 
money  paid  into  Court  by  two  distinct 
railway  companies  for  parts  of  the 
charity  lands  taken  separately  by  them. 
The  proceedings  to  complete  aud  appor- 
tion the  estate  were  consolidated.  Held, 
that  the  costs  of  the  joint  proceedings 
were  payable  by  the  railway  companies 
equally,  and  not  in  proportion  to  the 
values.  The  London  and  Brighton  Rail' 
way  Company  v.  The  Shropddre  Union 
Railway  Company,  vol.  23,  p.  605 

12.  An  act,  enabling  a  public  body  to  take 
lands  compulsorily,  directed  that  in  cases 
of  disability,  the  purchase -money  should 
be  paid  into  Court  and  laid  out  in  the 
purchase  of  other  hereditaments,  snd 
that  in  the  meantime  it  should  be  in- 
vested in  Consols  and  the  dividends  paid 
to  the  persons  entitled.  The  act  autho- 
rized the  Court  to  order  *'  the  expenses 
of  all  purchases  firom  time  to  time  to  be 
made  in  pursuance  of  the  act"  to  be  paid 
by  the  public  body.  Held,  that  the  costs 
of  the  interim  investment  in  Consols, 
and  of  the  order  to  pay  the  dividends 
to  the  tenant  for  life,  must  be  borne 
by  the  fund,  and  not  by  the  public  body. 
In  re  Gould,  vol.  24,  p.  442 

18.  In  a  transferred  Exchequer  case,  the 
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Court  WM  only  authorized  by  the  act  to 
order  the  cofts  of  re-investment  of  the 
parehase-moDey  of  lands  compulsorily 
taken  by  a  corporation.  Parties  having^ 
become  absolately  entitled,  applied  for 
paymeot  to  them  out  of  Court  of  the 
money,  instead  of  re-invesdng  it*  Held* 
that  tbe  corporation  must  pay  the  costs. 
h  n  Tlu  rmrton  Market  Jet,    (  No.  2.) 

vol.  26,  p.  289 
li  Upon  a  petition  presented  by  the  tenant 
for  life,  for  the  re*  investment  in  land  of 
the  compensation-money  paid  for  lands 
taken  by  a  railway  company,  the  re- 
maindermen and  trustees,  if  thej  ap- 
prove, ought  to  join  in  the  petition  or 
abstain  from  appearing  at  the  hearing. 
WiUm  V.  Poiter.  Re  The  Lancashire  and 
Torhkhre  Railway  Cowtpany, 

vol.  26,  p.  898 

15.  Costs  of  remaindermen  and  trustees, 
who  appeared  as  respondents  upon  a  pe- 
tition presented  both  under  the  Lands 
Clauses  Acts  and  in  a  suit  for  re- invest- 
ment in  land,  disallowed.     flHd. 

16.  A  railway,  having  severed  the  arable 
lands  from  the  farm  buildings:  Held, 
that  the  compensation-money  might  be 
applied,  under  tbe  Lands  Clauses  Act,  in 
the  erection  of  new  farm  buildings ;  but 
that  the  company  were  not  bound  to  pay 
the  costs  of  obtaining  the  necessary 
orders  for  that  purpose*  Re  the  O^ord, 
4««  Railway  Company.        vol.  27,  p.  571 

17.  A  railway  company  took,  compulsorily, 
land,  which  was  the  subject  of  an  admi- 
nistration suit.  Several  proceedings 
were  taken,  and  applications  made  in  the 
Bait,  with  reference  to  the  sale  to  the 
company,  to  which  the  company  were  not 
parties.  On  an  application  to  transfer 
tbe  purchase- money  to  the  credit  of  the 
cause.  Held,  that  the  company  was 
bound  to  pay  the  costs  of  all  parties  of 
obtaining  the  several  orders  in  the  suit, 
including  all  reasonable  charges  and  ex- 
penses incident  thereto,  and  of  the  appli- 
cation to  transfer  the  fund  into  the  suit. 
HennUser  v.  Chqfy.  Re  The  Manchester 
Md  Leeds  Railway.  vol.  28,  p.  621 

18.  Under  the  Lands  Clauses  Consolidation 
Act,  a  company  waa  held  not  liable  to 
pay  the  costs  of  a  mortgagee,  served  with 
a  petition  which  prayed  payment  to  him 
out  of  Court  of  the  compensation-money. 
Re  HaiJSefd's  Estate ;  Re  The  Leeds  Water- 
works Acte,  1 852,  1 856.      vol.  29,  p.  870 

19.  Property,  the  subject  of  a  suit,  being 
interfered  with  by  a  public  company,  the 
compensation  was  paid  into  Court. 
Upon  a  petition  to  transfer  the  fund  into 
the  cause,  and  to  accumulate  the  divi- 
dends, the  parties  to  the  suit  were  served. 
Held,  that,  under  the  Lands  Clauses 
Act,  the  company  was  only  bound  to  pay 
the  costs  of  the  Petitioner  and  the  costs 
of  serving  the  Respondents,  but  not  the 


costs  of  their  appearance.  Sidney  v. 
Wilmer.  (No.  2.)  In  re  The  Clay  Cross 
Waterworks  Act,  1856.       vol.  81,  p.  888 

20.  Upon  an  application  by  a  tenant  for 
life  to  pay  to  a  mortgagee  the  amount  of 
compensation  -  money  which  was  in 
Court.  Held,  that  the  company  was  not 
bound  to  pay  the  mortgagee's  costs  of 
appearing.  Re  Ha^UTs  Estate.  (No. 
2.)  vbl.  82.p.  252 

21.  When  parts  of  an  estate  are  taken  by 
several  railway  companies,  and  the  united 
compensation-moneys  are  invested  in 
one  purchase,  the  ordinary  costs  of  re- 
investment are  to  be  borne  by  them 
equally,  and  not  in  the  proportions  of 
their  respective  compensation-moiieys  so 
re-invested,  in  re  the  Maryport,  4*^, 
Railway  Act,  E*  parte  the  Earl  of  Lons- 
dale, vol.  32,  p.  897 

22.  Portions  of  an  estate  were  taken  by 
three  companies,  two  of  which  afterwards 
merged  into  one  company.  Held,  that 
the  amalgamated  companies  must  bear 
two- thirds  of  the  costs  of  a  joint  re-in- 
vestment.   Ibid. 

23.  Lands  were  taken  by  three  separate 
companies  from  the  same  owner.  After 
which,  one  of  the  companies  leased  its 
line  for  999  years.  H  eld,  that  each  com- 
pany must  bear  one-third  of  the  costs  of 
the  re-investment,  with  a  proportionate 
part  of  the  ad  valorem  stamp.  Re  The 
CarlUle  and  Silloth  Railway  Company. 

vol.  83,  p.  258 

24.  Four  distinct  railway  companies  took 
portions  of  the  land  of  a  college,  and 
paid  the  purchase-money  into  Court.  A 
portion  of  one  fund  had  already  been  re- 
invested, leaving  a  balance  in  Court,  and 
a  petition  was  presented  for  re-investing 
the  three  other  funds  and  a  part  only  of 
such  balance.  Held,  that  the  costs  were 
payable  by  the  four  companies  equally. 
Re  Merton  College.  vol.  83,  p.  257 

25.  Compensation-money  was  invested  in 
Consols,  and  an  application  was  after- 
wards made  to  re-invest  it  on  a  mortgage 
security.  Held,  under  the  Lands  Clauses 
Consolidation  Act,  that  the  company 
roust  pay  the  costs,  but  that,  in  regard  to 
future  costs,  it  must  be  considered  as  a 
permanent  security.    Re  Lomax. 

vol.  84,  p.  294 

26.  A  petition,  presented  by  a  tenant  for 
life,  for  payment  of  the  income  of  a  fund 
paid  into  Court  under  the  Lands  Clauses 
Act,  and  which  fund  was  the  subject  of  an 
administration  suit,  was  served  on  the 
trustees.  Held,  that  the  company  must 
pay  the  trustees*  costs.  Henniker  v. 
Chrfy.  vol.  35,  p.  124 

27.  A  railway  company  took  lands  belong- 
ing to  a  charity,  and  the  Court  autho- 
rized the  investment  of  the  purchase- 
money  in  waterworks.  Held,  that  the 
company  must  pay  the  costs  of  a  petition 
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for  payment  out  of  the  purebase-money. 
Bm  Laihropp't  Charity.       vol.  35,  p.  297 


LAND  TAX. 

A  person  having  a  partial  interest  redeemed 
the  land  tax  on  three  several  tenements 
by  one  contract,  at  one  price.  Held,  that 
the  three  charges  were  not  consolidated 
so  as  to  give  him  one  aggregate  charge 
on  all  tenements,  hnt  that  he  acquired 
three  separate  charges  on  the  three 
several  tenements.     Cox  v.  Coventon. 

vol.  91,  p.  378 


LAPSE. 

\^See  Acceleration,  Conditional  Gift, 
Gift  to  a  Class  (Substitution),  Re- 
sulting Trust.] 

1.  Bequest  of  600/.  to  be  applied  towards 
payment  of  the  debt  to  which  Z.  Chapel 
was  or  mij^ht  be  subject  at  the  testator's 
decease.  The  chapel  was  vested  in  trus- 
tees for  a  particular  class  of  dissenters. 
The  general  body  of  that  class  had  in- 
curred a  debt  for  building  chapels,  and 
6002.  were  laid  on  Z,  Chapel,  which  it  was 
expected  would  be  raised  by  voluntary 
subscription  of  the  members^  but  there 
was  no  legal  liability.  Held,  that  the  le- 
gacy failed.    Ikniee  v.  Hopkins, 

vol.  2,  p.  276 

2.  Where  a  gift  of  a  portion  of  a  residue 
fails,  it  belongs  to  the  next  of  kin,  and 
not  to  the  other  residuary  legatees.  Thus, 
where  a  testatrix  gave  one-tbird  of  the 
residue  to  A.,  and  another  one- third  to 
£f  and  as  to  the  other  one*third  thereof, 
gave  500/.  to  C,  and  the  remainder 
thereof  to  /).,  and  C,  died  in  the  lifetime 
of  the  testatrix,  it  was  held  that  the  500/. 
belonged  to  the  next  of  kin,  as  undis- 
posed o£    Lloyd  V.  Lloyd,    vol.  4,  p.  231 

3«  Where  there  is  no  gift  of  the  undisposed 
of  residue,  a  testator  cannot,  by  negative 
words,  exclude  one  of  his  next  of  kin 
from  participating  in  it.  Johnson  v.  John* 
eon.  vol.  4,  p.  318 

4.  A  testator,  by  his  will,  cut  off  his  widow 
from  any  part  of  his  property,  and  di- 
rected she  shoold  not  receive  any  benefit 
therefrom,  but  he  made  no  disposition  of 
his  property.  Held,  that  she  was  never- 
theless entitled  to  her  share  of  the  un- 
disposed of  residue.    Ibid. 

6*  A  testatrix,  having  the  moiety  of  an 
estate,  directed  her  executors  to  purchase 
the  other  moiety ;  and,  ^  if  the  purchase 
should  be  completed  within  twelve 
months  after  her  death,"  she  gave  the 
entirety  on  certain  trusts ;  '*  but  in  case 
her  executors  should  not  be  able,"  within 
that  time,  **  to  purchase  it,''  she  directed 
her  moiety  to  be  sold,  and  the  prodace, 
together  with    1,100/.,  to  be  held   on  I 


other  trusts.  The  will  oontaioed  a  gift 
of  the  residue  of  her  estate  of  whatever 
kind,  &c.  The  purchase"  was  not  com- 
pleted" within  the  time,  although  the 
executors  "  were  able,"  so  that  neither  of 
the  expressed  events  happened.  Held, 
first,  that  the  trusts  both  of  the  estste 
and  1,100/.  failed ;  and,  secondly,  that  ai 
between  the  devisees  and  heir-at-law,  the 
latter  was  entitled  to  the  testatrii't 
moiety  of  the  estate.     Upjohn  v.  Upfchm. 

▼ol.  7,  p.  59 

6.  A  bequest  to  the  trustees  of  a  ehapel,*'to- 
wards  the  reduction  of  their  debt  on  that 
chapel,"  held  to  be  payable  to  the  tros- 
tees,  though  the  debt  incurred  in  build- 
ing the  chapel  had  long  before  been  paid 
off,  and  the  only  debt  since  incurred  wu 
one  owing  by  the  trustees  in  respect  of 
the  chapel,  but  upon  their  own  individual 
responsibility.    Bunting  v.  Marriott. 

vol.  19,  p.  163 

7.  Bequest  of  a  quarter  of  a  residue  to  J., 
and  on  his  death  to  his  children,  but  if  be 
should  die  without  leaving  lawful  issue 
as  aforesaid,  then  to  B.  and  three  other 
persons,  and  to  the  respective  issue  of 
such  of  them  as  should  die  leaving  issue, 
such  issue  being  intended  to  t^e  die 
share  which  their  parent  would  have 
taken  if  living.  J.  died  in  the  lifetime 
of  the  testatrix  without  having  been 
married.  B.  survived  and  bad  ^Udren. 
Held,  that  there  was  no  lapse,  bat  that 
one  quarter  of  jt.'s  share  paaaed  to  A, 
who  took  it  absolutely.  Johnston  v.  Jn- 
trobns.  voL  21,  p.  556 

8.  A  testator  authorized  his  trustees  to  ap- 
ply any  sum  not  exceeding  600/.  in  the 
purchase  of  church  preferment  for  J.  J. 
died  before  any  sum  had  been  so  applied. 
Held,  that  the  gift  wholly  ftiiled.  Cowper 
V.  MantelL    (No.  2.)  voL  22,  p.  2St 

9.  A  lady  had  a  general  power  of  appoint- 
ing a  trust  fund  by  deed  or  will,  and  in 
default,  half  was  limited  to  ji»  and  the 
other  to  fi.  By  her  will,  she  appointed 
the  fund  to  her  executor  and  made  it 
chargeable  with  her  debts  and  some  lega- 
cies, and  she  gave  half  the  residue,  com- 
posed of  the  appointed  fund  and  her  own 
property,  to  A.  A.  predeceased  the  tes- 
tatrix and  the  bequest  to  him  lapsed. 
Held,  that  the  moiety  appointed  in  fa* 
vour  of  A.  paased  to  the  appointor'a  next 
of  kin,  as  part  of  her  estate  undisposed 
of,  and  not  to  the  executors  of  A.  as  in 
default  of  appointment.  Chamberlain  v. 
Hutehmsem.  vol.  22,  p.  444 

10.  A  testator  bequeathed  l,600t.  towards 
adding  to  the  endowment  of  a  chnrch. 
By  a  codicil,  he  declared,  that  in  consi- 
deration of  it,  his  nephew  and  his  heus 
should  have  every  third  nomination  of 
the  clergyman.  The  bishop  (who  was  the 
patron)  refused  to  relinquish  the  patron- 
age.    Held,  that  the  gift  £uled,  and  that 
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the  IJSaOL  fell  into  the  residue.    In  re 
WtUttmi.  Tol.  25,  p.  612 

11.  Beqoeat  to  each  of  A,*%  siiten  mnd 
brodien,  or  to  such  of  tbem  as  may  be 
living  at  the  time  of  my  decease,  in  case 
of  tlMse  who  may  not  be  in  existence  at 
ny  death,  to  go  to  their  respective  de- 
scendsDU.  Held,  tliat  the  descendants 
of  a  lister  who  was  dead  at  the  date  of 
the  will  were  excluded.    SmUk  ▼.  Pepper. 

vol  27,  p.  86 

12.  B«)uest  to  i/.  and  B.,  with  benefit  of 
sunrivorship ;  as  to  the  moiety  of  B,  at 
B.*9  death  to  ^.,  her  executors,  adminis- 
trators  and  assigns.  Held,  that  A.  and 
&  took  as  tenants  in  common,  and  A. 
baYing  died  in  the  testator's  life  that  her 
share  lapsed,  and  that  B,  took  a  life  in- 
terest only  in  the  other  moiety,  which  fell 
into  the  residue  on  his  death.  Paierton 
▼.  BMUnd.  vol.  28,  p.  347 

11  Devise  to  five  in  fee,  to  be  equally  di- 
vided between  them, "  if  more  than  one." 
One  died  in  the  testator's  life.  Held, 
that  there  waa  no  lapse,  but  that  the  four 
survivors  took  equally.  Sandert  v.  Ath- 
ford.  vol.  28,  p.  609 

14.  A  teststor  appointed  10.000/.  each  to 
his  younger  children,  and  all  the  residue 
to  his  eldest  son.  And  he  directed  the 
iDcome  of  the  whole,  until  the  youngest 
should  attain  twenty-one,  to  be  applied 
in  the  maintenance  of  the  minors.  In 
the  event  of  a  younger  child  dying  under 
twenty-ooe,  be  appointed  his  share  to  the 
eldest  son, "  in  addition  to  the  residue." 
Held,  that  the  share  of  a  younger  child 
who  died  under  twenty-one  was  not  pay- 
able to  the  eldest  until  the  youngest 
child  attained  twenty-one.  D^gkid  v. 
Cvrrie.  vol.  29,  n.  284 

15.  Whether  as  to  bequests  to  a  child,  who 
predeceases  the  teststor,  which  are  pro- 
tected from  lapse  bv  the  Wills  Act  (s.  S3), 
the  will  of  the  child  is  to  be  oonstroed 
ss  at  the  death  of  the  parent  or  of  the 
child,  fscrv.     Re  Matou^    vol.  84,  p.  494 

16.  Gift  of  residue  to  widow  for  life,  and 
sfterwards  to  fifteen  designated  persons, 
**of  their  executors,  administrators  or 
sasigns,*'  and  "  to  be  absolutely  vested" 
on  the  testator's  death,  and  to  be  pay- 
able at  twenty -one,  provided  the  widow 
had  died.  Held,  that  the  shares  of  two 
of  the  fifteen,  who  predeceased  the  tes- 
tator, bad  lapsed.    Leach  v.  Leach, 

vol.  85,  p.  185 

17.  A  testator  bequeathed  a  fund  to  his 
nephew  A.  and  the  children  of  his  late 
ntter  B.,  as  tenants  in  common ;  but,  in 
case  anv  died  before  the  testator,  leaving 
ttsue,  hifl  share  was  not  to  "  lapse,"  but 
go  to  his  executors  as  part  of  his  per- 
*ooal  estate,  lliree  of  the  children  of 
f'  died  before  the  testator  and  left  no 
ittttt.  Held,  that  there  was  no  lapse, 
but  that  the  whole  went  to  the  other 


memhen  of  the  class.    AtfnmUl  v.  Dmek- 
uwtk,  vol.  35,  p.  807 

LAST  ANTECEDENT. 

[See  CONSTROCTION.] 

1.  A  testator  bequeathed  the  residue 
amongst  his  five  grandchildren  A,,  B.,  C, 
D.  and  E.,  his  grandson  d.'s  two  children 
F,  and  G.,  and  hia  niece's  two  children  H. 
and  K.;  and  declared,  that  "in  case  any 
of  the  said  last-mentioned  children  should 
die  before  their  attaining  their  respective 
ages  of  twenty-one  and  should  leave  no 
lawful  issue,  then  the  survivors  were  to 
have  his  or  her  share."  F,  died  under 
twenty-one,  and  left  no  issue.  Held,  that 
his  share  became  divisible  between  the 
eight  surviving  legatees,  children  and 
grandchildren.     Walker  v.  Moore, 

vol.  1,  p.  607 

2.  Bequest  to  A*  for  life,  and  after  her  de- 
cease  to  become  the  property  of  B,,  "  or, 
in  esse  of  her  decease,  to  be  equally  di- 
vided between  her  children  living."  B, 
died  in  the  testator's  lifetime,  and  her 
only  child  survived  her,  but  died  in  the 
life  of  A,  Held,  that  the  word  "  living  " 
referred  to  the  last  antecedent,  viz.  the 
death  of  A,  and  that  such  only  child  took 
a  vested  interest,  and  that  her  legal  per- 
sonal representatives  were  entitled  to  the 
legacy.  Hodgeony.Smithacn,  vol.  21,  p.  354 

8.  A  devise,  commencing  with  the  word 
''Likewise,"  held  to  he  subject  to  the 
contingency  mentioned  in  the  preceding 
gifts  of  the  same  estate.    Paylor  v.  Pegg, 

vol.  24,  p.  105 

4.  A  teststor  devised  one-fifth  "share" 
of  his  freeholds  to  each  of  his  five  children 
in  fee.  He  then  bequeathed  personal 
estate  to  them  **  share  and  share  alike," 
and  he  said  '*  should  either  of  my  children 
die  without  issue  I  give  and  bequeath 
such  share  and  shares  amongst  my  sur- 
viving children  equallv,"  and  should 
either  depart  this  life  leaving  children 
or  child,  then  that  child  to  « inherit 
his  parent's  shsre,"  and  if  more  than 
one  "the  ahare"  to  be  equally  divided 
amongst  their ''heirs"  and  assigns.  Held, 
that  the  gift  over  referred  to  the  last  an- 
tecedent, the  personalty,  and  did  not 
affect  the  realty.   Adehead  v.  Willeiti. 

voL  29,  p.  358 

LAW  (ACTION  AT). 

[See  Issue  at  Law,  Question  of  Law 
AND  Fact.] 

LEASE. 

[See  Landlord  and  Tenant,  Option  to 
Purchase,  Renewable  Leaseholds, 
Settled  Estates  Act.] 

1.  Lease  of  charity  property  for  ninety- 
nioe  years  at  a  fixed  rent,  containing  no 
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contract  to  repair  or  lay  out  any  money 
thereon,  set  aside.  JTu  Atttfrney^Generat 
V.  Foord.  Tol.  6,  p.  28S 

2.  In  an  administration  suit,  the  Court, 
upon  the  certificate  of  counsel  will  au- 
thorize a  lease,  without  reference  back  to 
the  Master  to  settle  it.    Day  v.  Crqft. 

vol.  14,  p.  219 

8.  A.  granted  B,  a  lease  containing  a  cove- 
nant against  assignment  J,  afterwards 
agreed  to  cancel  the  lease,  and  to  grant 
B.  a  much  more  beneficial  one,  "as  a 
reward  for  the  great  improvement  he  had 
made  in  the  estate,  and  as  an  encourage- 
ment for  his  generdl  industry.*'  A,  died 
before  executing  the  second  lease,  and 
B.  filed  a  bill  for  specific  performance 
afl^ainst  his  representatives.  A  compro- 
mise was  eflfected  for  granting  a  lease  for 
a  reduced  term,  "  the  lease  to  contain  all 
covenants  usual  and  ordinary  in  farming 
leases."  It  was  insisted  by  the  tenant, 
that  under  the  compromise,  there  should 
be  no  restriction  against  assignment; 
but  held,  that  the  Master,  in  settling  the 
lease,  was  to  have  regard  to  the  original 
lease  and  to  the  custom  as  to  farming 
leases,  if  any.    Beli  v.  Barehard. 

vol.  16,  p.  8 

4.  Demise  for  seven  years,  with  a  proviso, 
that,  notwithstanding  anything  before 
contained,  if  notice  should  not  be  given 
to  determine  the  lease  at  the  end  of  the 

•  seven  years,  it  should  be  considered  a 
lease  upon  the  same  covenants,  from 
year  to  year,  until  notice  to  determine  it. 
Held,  that  the  demise  continued  after  the 
seven  years  until  put  an  end  to  by  notice, 
and  that  the  covenants  continued  bind> 
ing.     Brown  v.  Trumper,     vol.  26,  p.  1 1 

5.  Covenant  by  farm  tenant  "  well  and  sub- 
stantiallv"  to  repair  and  keep  in  "good 
substantial  repair,"  and  so  "well  and 
substantially  repaired"  to  yield  up  at 
the  end  of  the  term.  Held,  that  the 
tenant  was  bound  to  give  up  the  premises 
in  as  good  a  state  of  repair  as  when  he 
took  possession,  and  that  they  must  be 
inferred  to  have  been  then  in  a  tenant- 
able  state.  The  landlord  having  become 
changed  during  the  term,  and  a  claim  for 
dilapidations  being  now  made  by  the 
existing^  landlord.  Held,  that  the  tenant 
was  entitled  to  an  inquiry  as  to  the  state 
of  repair  when  the  present  landlord's 
title  accrued.    Ibid. 

6.  Under  an  executory  agreement  to  grant 
a  lease  of  an  hotel,  with  general  and 
usual  covenants,  it  was  hel(£  under  the 
circumstances,  ihat  the  lease  ought  to 
contain  a  power  of  re-entry  on  the 
lessee's  becoming  bankrupt  or  taking 
the  benefit  of  the  Insolvent  Act.  H<Unet 
y.  BumetL  vol.  27,  p.  500 

7.  The  6  k  6  Fiei.  e.  27,  does  not  re- 
peal the  IS  Eiix,  c.  10;  and  therefore  a 
rector  may  demise  his  glebe  under  Uie 


statute  of  Eiizabeth,  though  the  lesse 
may  not  be  conformable  to  the  restric- 
tions imposed  by  the  statute  of  Vietma. 
Jenkins  v.  Green,  (No.  S.)    vol.  28,  p.  87 

8.  The  Defendant  agreed  to  grant  the 
PlaintifiT  a  coal  lease  for  twenty-one 
years,  the  only  rent  reserved  was  de- 
pendent on  the  quantity  raised,  and  was 
made  payable  quarterly.  The  Court  held, 
on  the  construction  of  the  contract,  that 
the  Plaintiff*  was  bound  to  commence 
working  immediately  and  to  proceed 
continuously.    Sharp  y.  JVrighl. 

vol.  28,  p.  150 

9.  In  the  absence  of  any  agreement  on  the 
subject,  a  person  who  agrees  to  take  a 
house  must  take  it  as  it  stands,  and  can- 
not call  on  the  lessor  to  put  it  into  a  con- 
dition which  makes  it  fit  for  his  living  in. 
Chappell  V.  Gregory.  vol.  34,  p.  250 

10.  A  proviso  that  a  lessee  shall  not  assign 
with  the  consent  or  the  licence  of  the 
lessor,  is  not  a  usual  covenant,  and  it 
not  implied  by  the  words,  '*  the  lease  to 
contain  all  the  usual  covenants  for  pro- 
tecting the  interest  of  the  lessor."  Back- 
land  V.  Papillon,  vol.  3£,  p.  281 


LEASEHOLDS  (DEVISE  OF). 

[See  Will.] 

1.  A  testator  having  devised  the  residoe 
of  his  personal  estate,  whatsoever  and 
wheresoever,  to  A,  B.,  devised  all  hia 
manors,  lands,  &c.  at  fV.,  in  the  county 
of  Dnrham,  and  at  B.,  in  the  county  of 
York,  and  a  parcel  of  land  purchased  of 
M.  L;  and  all  other  his  real  estates  in 
the  counties  of  Durham  and  York  sod 
elsewhere,  and  all  his  estate  and  interest 
therein  to  C.  and  D,  and  their  heirs,  to 
certain  uses.  Held,  under  the  1  Viet, 
c  26,  s.  26,  that  his  leaseholds  in  Bsr- 
ham  passed  to  C  and  D,  with  the  real, 
and  not  to  A.  B.  with  the  personal  estate. 
WiUon  v.  Eden.  vol.  16,  p.  153 

2.'  Bequest  of  leaseholds  Co  A.  for  life,  and 
after  her  decease,  to  the  issue  of  her 
body ;  and  in  case  of  her  dying  leaving 
no  issue,  then  over.  Held,  that  A,  took 
an  estate  for  life  only.   Goldney  v.  Crabh. 

vol.  19,  p.  S58 

LEGACY. 

[See  Abatement  op  Lboacibs,  AoEiir- 
TiON,  Description  of  Gift,  Descbip- 
TioN  OF  Legates,  Executor  (Legacy 
to),  Gift  to  a  Class,  Lapse,  Legacy 
(Ademption  of),  Legact  (to  DstTOt), 
Legatee,  Payment  (Debts  and  Lb- 
OACIES), "  Per  Capita"  or  "  Per  Stib- 
pes,"  Residuary  Bequest,  Satisfac- 
tion, Substituted  Lboact.] 

1.  A  tesutor  devised  his  estate  X»  to  tmi- 
tees,  for  sale,  for  payment  of  his  debts 
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and  legBciet,  in  exooeration  of  his  per- 
sonal estate;  and  after  reciting  that  he 
became  entitled  on  his  marriage  to  a  sum 
of  7.442i.ofwhich  be  had  received  2,442iL, 
and  that  5,000/.  remained  due,  he  be- 
queathed 2,442i.  to  be  paid  out  of  the 
produce  of  the  estate  JC.,  and  the  sum  of 
5,00<U.  when  and  if  the  same  should  be 
received  and  got  in,  but  not  otherwise, 
to  A,t  B.,  C.  and  D.  equally;  and  in  case 
the  5,000/.  should  be  received  by  him  in 
bis  lifetime,  he  directed  the  same  to  be 
raised  out  of  the  estate  X.  The  testator 
received  the  5,000/.  Held,  that  the  le- 
gacy was  demonstrative,  and,  that  it  was 
a  charge  upon  the  general  personal  estate 
as  well  as  on  the  estate  X.  ColviU  ▼. 
Miidlttm.  vol.  8,  p.  570 

2.  Bequest  of  1,200/.  to  A,  and  B,  upon 
trust  to  appropriate  and  apply,  in  two 
equal  parts  or  shares  to  be  divided,  to 
and  for  the  benefit  of  all  their  children 
respectively.  Held,  on  the  context,  to 
give  legacies  of  600/.  to  each  family  seve- 
rally.  Overton  v.  Banuttr,    vol.  4,  p.  205 

3.  A,  B.  bound  himself  to  pay  16,000/.  on 
the  death  of  the  survivor  of  himself  and 
wife,  on  certain  truats,  under  which,  on 
a  contingency,  the  amount  was  to  revert 
to  himself.  A,  B.,  by  his  will,  gave  the 
16,000/.,  if  it  should  revert  to  trustees, 
on  trust  to  pay  thereout  14,000/.  to  C, 
and  three  legacies  of  500/.  each  to 
charities,  and  "the  remaining  sum  of 
500/."  to  the  Foundling  Hospital.  His 
wife  survived  him  nine  years,  and  the 
sum  of  16,000/.  was  invested  in  25.702/. 
3  per  cents.  In  1848  the  contingency 
happened,  when  the  fund  reverted,  and 
amounted  to  considerably  more  than 
16,000/.  Held,  that  the  legatees  were 
entided  to  money  legacies  only,  and  not 
to  the  whole  fund.  Louambe  v.  fVin- 
trhgham,  vol.  12,  p.  46 

4.  A.  bequeathed  property  amounting  to 
1,279/1  to  B.  Subsequently  B.  after  re- 
ftning  to  the  will  of  J,,  and  that  he  was 
desirous  of  making  the  following  legacies 
to  A.'t  relations,  ^queathed  to  them  le- 
gacies amounting  to  2,800/.;  and  pro- 
cetKled^but  if  the  property  "  1  became 
entitled  to  under  the  will  of  A.  should 
fall  short  and  be  deficient  in  paying  such 
tegacin,  my  desire  is,  that  500/.  out  of 
jiay  otW  part  of  my  personal  estate  shal) 
w  paid  and  applied  for  that  purpose." 
Held,  that  the  legacies,  though  nominally 
amounting  to  2,800/.,  were  limited  to 
1.279/.  plut  500/.,  and  that  they  must 
therefore  abate.    Bead  v.  Straugwayt, 

vol.  14,  p.  139 
5-  Bequest  of  10,000/.  sterling,  "  being  my 
jhare  of  the  capital  now  engaged  in  the 
banking  business,"  &c.  Held,  to  be  a 
demonstrative  and  not  a  specific  legacy. 
Sparrw  v.  Jweltfn,  vol.  16,  p.  135 

VOL.  xxxvi  — 8. 


6.  The  testator  bequeathed  to  C.  W,  C.  the 
full  amount  of  whatever  sum  H»  H,  might 
be  indebted  to  C  W,  C.  at  the  testator's 
decease.  The  testator  added,  "  and  it  ia 
my  positive  will,  that  the  amount  re- 
quired for  the  payment  of  the  same, 
whatever  it  may  be,  be  taken  out  of  the 
amount  of  that  share  to  which  H,  H.  be- 
comes entitled  to  a  life  interest  under  my 
will."  The  share  of  H.  H.  proved  insuN 
ficient  to  pay  the  debt.  Held,  that  this 
was  not  a  demonstrative  legacy  to  C.  W, 
C,  and  that  his  debt  could  only  be  satis- 
fied  out  of  the  assets  so  far  as  the  share 
of  H,  H.  therein  would  extend.  OKord  v. 
Holderness.  vol.  22,  p.  891 

7.  A  testatrix  having  a  power  of  appoint- 
ment over  her  late  brother's  property, 
subject  to  the  life  interest  of  A.,  by  her 
will  gave  some  legacies  "  out  of  her  own 
personal  estate,"  payable  immediately 
after  her  decease,  and  other  legacies 
"  out  of  her  brother's  estate,"  payable  on 
the  death  of  A»  She  directed  the  duty 
on  all  the  foregoing  legacies  to  be  paid, 
and  charged  them  on  the  real  estate.  By 
a  codicil  she  directed  the  second  legacies 
to  be  paid  immediately  after  her  own 
death,  and  gave  other  legacies.  Held, 
that  on  the  will  the  second  legacies  were 
specific,  but  that  on  the  codicil  they  were 
demonstrative.  Held  also,  that  all  the 
legacies  by  the  will  and  codicil  were 
charged  on  the  real  estate,  and  payable 
duty  free.     WilHami  v.  Hughes, 

vol.  24,  p.  474 

8.  A  testator,  by  his  will,  gave  F.  B,  80/. 
per  annum,  Long  Annuities,  to  the  year 
1860,  and  a  ''Deferred  Annuity"  of  80/. 
from  Christmas,  1859.  By  a  codicil 
(which  did  not  mention  F.  B.*b  name)  he 
said,  I  direct  that  my  executors  "  make 
my  Long  Annuities  of  80/.,  instead  of 
80/.,  be  only  30/.  per  annum,  and  a  re- 
versionary annuity  purchased  on  her  life 
30/.,  as  I  have  lately  expended  money  on 
her  account."  Held,  that  F,  B.  was  re- 
ferred to,  and  that  she  was  entitled  to 
SO/,  a  year  only.  Ellis  v.  Bartrum.  (No. 
].)  vol.  25.  p.  107 

9.  A  testator  bequeathed,  first,  to  the  mi- 
nister of  M.  a  sum  of  [blank]  for  edu- 
cating the  poor ;  secondly,  an  annuity  of 
5/.  a  year  to  A.  for  life,  and  after  her 
death  to  the  minister  of  Af.,  in  addition 
to  the  sum  of  [blank]  for  educating  the 
poor  of  M.;  and  thirdly,  an  annuity  of 
15/.  to  B.  for  life,  and  after  his  decease  he 
gave  to  the  minister  of  M.  the  said  sum 
of  [blank]  in  addition  to  the  two  sums 
before  mentioned.  Held,  that  the  corpus 
producing  the  annuity  was  well  given  to 
the  charity,  subject  to  the  life  interests. 
Hartshome  v.  Nicholson.        vol.  26,  p.  58 

10.  A  testator  desired  that  every  legatee 
under  his  will  should  "contribute  1/.  per 
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cent,  out  of  their  legaciei  to  Mrs.  Wi  and 
her  children.  Held,  that  the  specific 
legatees  and  annuitants  and  residuary 
legatee  (both  in  respect  of  the  residuary 
personal  estate  and  of  the  produce  of 
real  estate  directed  to  be  concerted)  were 
bound  to  contribute.     Ward  v.  Grey. 

Tol.  26,  p.  i85 

1 1.  A  testator  said—"  I  leave  my  wife  200/. 
to  dispose  of  as  she  may  think  proper, 
and  the  interest  of  the  residue  of  my 

Iiroperty,  via.  the  sum  of  454L  9«.  9d.  for 
ife.*'  He  subsequently  stated  that  he 
had  200/.  in  the  savings  bank,  and  454/. 
9i.  9d.  and  SO/,  in  addition  in  another 
bank.  His  property  consisted  of  the 
454/.  9#.  9d,  and  SO/,  and  some  furniture, 
and  there  was  in  the  savings  bank  a  sum 
of  200/.  in  his  wife's  name,  being  part  of 
her  separate  estate.  Held,  that  this 
latter  sum  was  the  2001.  referred  to  in 
the  will.    Hetketh  v.  Magennifs, 

vol.  27,  p.  S95 

12.  A  testator  bequeathed  the  income  of 
his  residue  to  bis  widow  for  life,  but  de- 
sired *'  that  in  case  anything  should  occur 
that  her  income  is  not  sufficient,  she  shall 
be  at  liberty  to  go  to  the  principal.** 
He  gave  the  residue  to  his  brothers.  The 
residue  only  produced  30/.  a  year,  and 
the  widow  claimed  the  whole  capital. 
Held,  that  she  was  only  entitled  to  so 
much  of  the  capital  as,  with  the  income, 
would  afford  her  a  maintenance  suitable 
to  her  sution  in  life.    Re  PedrottVt  Will, 

vol.  27,  p.  58S 

1 3.  A  testator  having  contracted  to  purchase 
a  real  estate,  devised  it  to  his  son  Andrew 
and  his  issue,  and  he  b^ueathed  his  re- 
aidue  in  moieties  between  his  sons  An^ 
drew  and  George,  But  tie  directed  that 
10,000/.  should  be  debited  against  An- 
drew*t  moiety,  as  an  equivaleot  for  the 
real  estate  devised  to  him.  Before  the 
testator's  death,  the  contract  was  re- 
scinded. Held,  that  no  deduction  ought 
to  be  made  from  Andret^s  moiety  of  the 
residue.    Nugee  v.  Chapman.    (No.  1.) 

vol.  29,  p.  288 

14.  A  testatrix,  after  stating  that  she  was 
desirous  of  leaving  certain  legacies,  re- 
quested her  supposed  husband  to  pay  cer- 
tain legacies  out  of  his  own  estate.  He 
predeceased  her.  Held,  that  the  legacies 
were  demonstrative,  and  payable  out  of 
the  testatrix's  esute.  Jones  v.  Southall. 
(No.  2.)  vol.  S2,  p.  SI 

15.  A  testator  by  his  will  bequeathed  500/. 
to  his  widow,  and  by  a  codicil  he  be- 
queathed her  "  a  further  sum  not  exceed- 
ing SOOA,  making  altogether  a  legacy  of 
1,000/.  given  to  her  by  my  will  and  this 
codicil."  Held,  that  there  was  a  mere 
miscalculation,  and  that  under  the  codicil 
the  widow  was  only  entitled  to  SOO/L 
Morgan  v.  WddlemUs.        vol  85,  p.  278 


LEGACY  (ADEMPTION). 

1.  A  testatrix,  being  liable  to  pay  an  an- 
nuity to  A,  for  life,  purchased  an  annuity 
during  B.*s  life,  and  effected  a  policy  on 
B:b  life  for  2,000/.  By  her  will  she  re- 
cited, that  on  the  death  of  B.  2,000/. 
would  be  recovered  to  her  estate.  la 
the  event  of  B,  dying  in  the  life  of  A^ 
the  exeeuton  were  to  provide  i#.*s  an- 
nuity out  of  her  estate.  In  the  event  of 
A.*f^  death  before  B.,  she  gave  the  pur- 
chased annuity  to  C,  he  paying  the  pre- 
miums ;  and  on  the  death  of  B.  she  gave 
to  C.  the  2,000/.     B.  died  in  the  life  of 

A.  Held,  that  C.  was  not  entitled  to  the 
2,000/.     Leekie  v.  Hogben.     vol.  7,  p.  502 

2.  A  testator  bequeathed  to  A.  B.  his  furni- 
ture, &o.,  which  at  the  time  of  bis  death 
should  be  in  the  house  he  then  occupied 
at  X.  The  testator  at  his  death  hsd 
ceased  to  occupy  that  house,  and  had  no 
furniture,  &c.  therein.  Held,  that  the 
bequest  failed.     Spencer  v.  Spencer. 

vol.  21,  p.  548 

3.  A  testator  directed  his  furniture  in  G/m- 
eester  Square  to  be  applied  in  payment  of 
his  debts,  and  in  a  subsequent  part  of  his 
will  he  bequeathed  his  furniture  in  ^ir^- 
iand  to  his  sisters.  The  testator  removed 
the  furniture  in  Gloucester  Square  to  an- 
other residence.  Held,  that  it  did  not 
pass  to  his  sisters.     Blagreee  v.  Cpot^. 

vol.  27,  p.  138 

LEGACY  DUTY. 

1.  Pending  a  suit  for  the  administration  of 
assets,  and  before  the  accounts  had  been 
taken,  the  Attorney-General  presented  t 
petition  for  payment  out  of  the  assets, 
of  a  sum  which,  under  false  representa- 
tions, had  been  returned  to  the  adminis- 
trator as  over  paid  in  respect  of  probate 
duty,  and  for  the  legacy  duty  payable  by 
the  administrator  on  his  abare  of  the  re- 
sidue. The  administrator  had  wasted 
the  assets,  and  the  widow,  who  was  en- 
titled to  one- third,  had  not  been  paid. 
Held,  that  the  application  was  premature, 
and  the  petition  was  dismissed. 

In  an  administration  suit,  the  Coart 
provides  for  the  payment  of  the  legacy 
duty  before  payment  to  the  legatee. 
Hicks  V  KeaL  vol.  3,  p.  Ifl 

2.  A  testator  gave  his  residuary  estate  io 
trust  for  his  daughter  for  life,  with  re- 
mainder to  such  persons  (other  than  J-* 

B.  and  C,  and  their  relations)  u  she 
should  by  will  appoint,  and  io  default, 
over ;  and  if  the  daughter  married  or  re- 
ceived visits  from  A.  or  any  of  his  rela- 
tions, then  she  was  to  forfeit  her  power. 
The  daughter  appointed  the  property  by 
her  will.  Held,  on  her  death,  first,  tbat 
under  the  Legacy  Duty  Act,  she  had  a 
general  and  absolute  power  of  appoint- 
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meDt,  and  that,  therefore,  legacy  duty 
was  payable  on  the  residue,  under  the 
lint  will ;  Mcondly,  that  no  probate  duty 
was  payable  on  the  probate  of  the  daugh- 
ter's will,  in  respect  of  such  residue ; 
sod  thirdly,  that  legacy  duty  was  also 
paysbleon  the  same  residue  so  appointed 
under  the  will  of  the  daughter.  Ptatt  ▼. 
Itoiiift-  vol.  8,  p.  257 

3.  Assignment  of  legacy  in  Court  repre- 
seated  as  "  unincumbered"  in  trust  to 
retain  a  moiety.  Held,  that  such  moiety 
must  bear  its  share  of  the  legacy  duty, 
and  of  the  coats  of  the  proceedings  to 
obtain  paymenL     Blia  v.  Putnam. 

vol.  7,  p.  40 

4.  A  testator  devised  real  estate  to  j1.  sub- 
ject to  the  payment  of  "  one  clear  yearly 
rent-chaige  or  annuity  of  100/."  'to  B. 
Held,  that  B.  took  the  annuity  free  of 
legacy  duty.     Baiiy  v.  Bculi, 

vol.  14,  p.  595 

5.  Under  the  acta  of  1795  and  1805,  no  le- 
gacy duty  is  payable  on  the  value  of  per- 
sonal estate  given  up  by  one  legatee  to 
another  under  the  doctrine  of  election ; 
but  where  the  testator  devises  his  own 
real  estate  to  J.,  and  bequeaths  A.'»  per- 
sonal estate  to  B.,  the  legacy  duty  is 
pa3rable  on  the  value  of  the  personal  es- 
tate  so  charged  on  the  testator's  real 
estate.  LaurU  v.  Glutton,    vol.  15,  p.  131 

6.  The  Legacy  Dutv  Acts  are  to  be  con- 
stroed  strictly,  and  in  favour  of  the  sub- 
ject.   Hobiim  V.  Neak.       vol.  17,  p.  178 

7*  A  will  empowered  the  trustees,  with  the 
consent  of  A.,  to  sell  the  real  estate,  and 
invest  a  sufficient  sum  to  answer  two  an- 
nuitiea.  The  rents  being  deficient  to  pay 
the  annuities,  the  Court  ordered  a  sale 
out  of  the  produce,  and  20,000/.  Consols 
were  purchased  to  provide  for  the  an< 
nuities.  Legacy  duty  being  claimed  on 
the  corpus  of  the  Consols,  Held,  that  the 
validity  of  this  claim  depended  on 
whether  the  sale  had  taken  place  under 
the  general  jurisdiction  of  this  Court,  or 
under  the  power  in  the  will ;  and  the 
Court  having  held  the  former,  deter- 
mined, that  no  legacy  duty  was  payable. 

^'  The  testator  directed  legacy  duty  to  be 
paid  out  of  his  general  personal  estate 
on  the  annuities  and  pecuniary  legacies 
^ven  bv  his  will.  Held,  that  the  income 
of  residuary  personal  estate  directed  to 
oe  invested  in  land  and  settled  to  uses 
^aa  not,  while  uninvested,  an  annuity 
within  such  direction.  Lord  Londea- 
hitrffMgh  V.  Somerville.  vol.  19,  p.  295 

^'  A  testator  directed  the  investment  of  a 
sufficient  sum  "  to  raise  and  pay  an  an- 
nuity or  clear    yearly   sum   of    100/.," 


which 


was  given  to  parties  in  succession. 


^^^1  that  it  waa  not  free  from  legacy 
^"-  Distinction  between    such  a  gift  and 


a  direct  bequeat  of  a  "clear  annuity." 
Pndie  V.  Field.  vol.  19.  p.  497 

11.  Request  to  trustees  of  2,000/.  Consols, 
to  divide  the  income  yearly  between 
twelve  poor  persons,  but  no  person  to  be 
eligible  two  years  in  succession.  Held, 
liable  to  legacy  duty.     In  re  Pearce, 

vol.  24,  p.  491 

12.  A  specific  fund  was  bequeathed  for 
payment  of  debts.  A  claim  being  made 
in  respect  of  a  debt  barred  by  the  sta- 
tute, the  administrator  offered  1,150/.  as 
the  price  to  be  paid  for  a  release  of  all 
claims.  Legacy  duty  was  claimed  on 
this  account  Held,  that  it  must  be 
borne  by  the  administrator,  and  not  by 
the  creditor.  Greville  v.  Oreville. 
(No.  2.)  vol.  27,  p.  596 

18.  Bequest  for  poor  persons,  but  no  person 
to  receive  more  than  51.  Held,  that 
legacy  duty  was  payable  on  the  whole 
fund.     Harris  v.  Earl  Howe. 

vol.  29,  p.  261 

14.  Bequest  of  legacy  "  free  from  any 
charge  or  liability  in  respect  thereof." 
Held,  that  it  was  given  free  from  the 
legacy  duty.  Warbrick  v.  Farley. 
(No.  1.)  vol.80,  p.  241 

15.  A  testator  gave  his  residue,  in  trust  to 
convert  and  divide  into  two  equal  parts, 
and  he  bequeathed  one  equal  part  to  ji,, 
free  from  any  duty  in  respect  thereof,  and 
the  other  equal  part  to  be  given  to  his 
nephews  [but  without  the  addition  of  the 
latter  words].  Held,  that  the  legacy 
duty  on  the  first  moiety  was  payable  out 
of  any  lapsed  residue,  and  if  none,  out 
of  the  second  moiety.    Ibid, 

16.  A  testatrix  bequeathed  a  legacy  of 
6,000/.  She  afterwards,  in  a  separate 
sentence,  said,  *'  1  also  give  and  bequeath 
the  several  legacies  hereinafter  men- 
tioned," [specifying  them],  "all  which 
legacies  1  direct  to  be  free  from  legacy 
duty."  She  then  proceeded,  "  I  also 
give  E.  R.  200/.,  T.  C.  4,500/.,"  &c.  &c., 
'*all  which  said  legacies  I  direct  shall  be 
pnid  free  of  legacy  duty."  Held,  that 
the  6,000/.  was  not  included  in  the 
legacies  given  free  of  duty.  Fisher  v. 
Brierley.     (No.  1.)  vol.  80,  p.  265 

17.  By  a  will  some  legacies  were  given 
free  of  duty,  and  their  amounts  were 
varied  by  a  codicil.  Held,  that  they 
were  still  exempt  firom  duty.  Fisher  v. 
Brierley.    (No.  2.)  vol.  30,  p.  267 

18.  A  testator  devised  real  estate  to  trus- 
tees in  trust  by  sale  or  mortgage  to  raise 
20,000/.,  and  subject  thereto  he  devised 
the  estate  to  his  son.  The  trustees  sold 
part  of  the  estate,  but,  before  the  contract 
had  been  completed,  the  trusteea  were 
paid,  and  the  estate  was  conveyed  to  the 
son,  who  adopted  the  contract.  Held, 
that  legacy  and  not  succession  duty  waa 
payable  on  the  purchase-money*  Earl 
Howe  v.  Earl  of  Licf^eld.  vol.  35,  p.  370 

R2 
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LEGACY  TO  DEBTOR. 
[See  Satisfactioh.] 

1.  A  testator  beqaeathed  to  bis  daughter 
and  her  husband  300/.,  and  direct^,  if 
the  husband  should  be  indebted  to  him 
at  the  time  of  hi^  death,  the  debt  should 
be  deducted  out  of  his  legacy.  The  hus- 
band died  in  the  lifetime  of  the  testator, 
indebted  to  him  in  250/.,  and  the  tesutor 
afterwards  died.  Held,  that  the  debt 
was  not  to  be  deducted  ftt>ro  the  daugh- 
ter's legacy.     Dams  ▼.  Hlmes, 

Yol.  1,  p.  ISl 

2.  A  testator,  mho  had  lent  money  to  hit 
son  Jokm,  bequeathed  his  residuary  estate 
to  John  and  bit  other  children  equally 
for  life,  with  remainder  over  to  their 
children,  and  he  declared,  that  neither 
of  his  children  should  receive  anything 
until  they  should  have  accounted  for 
any  sum  lent  by  him  to  them.  The 
testator  afterwards  agreed  to  accept  a 
composition  on  his  debt,  but  which 
was  not  paid  at  bis  death.  SewMe,  that 
the  son  was  only  liable  to  account  for 
the  composition;  but  held,  that  the 
son's  debt  was  not  to  be  deducted  from 
bis  children's  interest.  SUetreide  v. 
SUwertide,  vol.  25,  p  340 

S.  By  his  will  the  testator  divided  his  pro- 
perty between  bis  son  and  two  married 
daughters,  and  he  declared,  that  the 
debts  due  to  him  from  his  son  and  his 
two  sons  in  law  should  be  '*  paid  or  ac- 
counted for  to  his  executors,"  before  his 
children  should  receive  any  part  of  his 
estate.  By  a  codicil  he  cut  down  his 
son's  interest  to  a  life  esute,  and  gave 
interests  in  his  share  to  his  wife  and 
children.  Held,  that  the  son  was  not 
bound  to  pay  his  debts  for  the  benefit  of 
his  wife  and  children,  but  only  to  bring 
the  amount  into  hotchpot  as  regarded  his 
two  sisters.      White  v.  Turner. 

vol.  25,  p.  505 

^  A  testatrix,  after  referring  to  a  debt 
due  from  her  to  a  partnership  of  A.  and 
B,  deceased,  bequeathed  a  fund  "  upon 
trust  to  pay  and  divide  the  produce  of 
such  stock  to  and  for  the  benefit  of  their 
respective  estates."  A,  and  B.  were  not 
partners,  but  one  was  the  successor  of  the 
other.  The  sum  of  4,517/.,  was  claimed 
by  A.f  and  197/.  by  B,  against  the  tes- 
tatrix's estate.  Held,  that  the  fund  was 
divisible  between  their  estate  equally, 
and  not  in  proportion  to  the  debts  due 
to  A,  and  B.  respectively.  OrevUle  v. 
Greville,    (No.  1.)  vol.27,  p. 594 


LEGATEE'S  SUIT. 

[5lre  Description  op  Leoatbe.] 

1.  Under  a  decree  in  a  legatee's  suit  to 
take  the  usual  accounts.    A,  B.  went  in 


and  claimed  the  residoe  which  the  Master 
found  him  cotilled  to ;  but  the  residue 
was  not  then  aaeertuned,  and  no  order 
was  made  in  respect  of  it.  Held,  that 
A.  B.  waa  not  precluded  f*-om  afterwards 
asking  relief  againat  the  executor,  in 
respect  of  an  alleged  breach  of  trust,  in 
a  suit  of  his  own,  he  not  having,  in  die 
first  auit,  been  in  a  situation  to  investi- 
gate the  accounts  of  the  executor,  or  to 
claim  the  relief  which  he  asked  in  the 
second.     Guidiei  v.  Kiniem, 

vol.  6,  p.  517 

2.  A  legatee  has  a  dear  right  to  have  a 
satisfactory  explanation  of  the  state  of 
the  testator's  assets,  and  an  inspection  of 
the  accounts,  but  be  is  not  entitled  to  a 
copy  thereof  at  the  expense  of  the  estate, 
Oitky  V.  Gt/fry.  vol.  8,  p.  602 

3.  Legatees  and  annuitants  are  bound  by 
the  proceedings  in  a  suit  for  administra- 
tion, between  the  executors  aed  residuary 
legatees  and  devisees;  although  there 
may  be  a  question  as  to  the  debts  being 
primarily  charged  on  the  real  estate,  and 
which  may  incidentally  affect  them. 
Therefore,  after  decree  in  such  a  suit, 
legatees  cannot  sustain  an  administra- 
tion suit  against  the  executors.  Jen- 
mnge  v.  Paieream,  vol.  15,  p.  28 

4.  After  a  decree  for  administration,  a 
legatee  cannot  sue  the  debtors  to  recover 
the  assets,  in  the  absence  of  any  refussl 
or  neglect  of  the  personal  representatives 
to  do  so.  iSfotaloM  v.  The  Cmrem  Companif 
and  Others,  vol.  18,  p.  146 

5.  After  a  decree  for  administration,  a  re- 
siduary legatee  filed  a  hill  against  the 
executors,  and  a  company,  in  which  the 
testator  was  a  large  ahareholder,  and 
with  which  he  had  had  extensive  trans- 
actions, to  recover  the  assets,  relying  on 
the  fact  that  the  executors  were  shsre- 
holders  and  officers  of  the  compsny,  and 
had  interests  which  conflicted  with  their 
duty.  A  demurrer  of  the  company  was 
allowed,  it  not  being  shewn  that  the  exe- 
cutors intended  to  neglect  the  perform- 
ance of  the  duties  of  their  oflice.     ibid. 


LEGAL  ESTATE. 

1.  The  legal  estate  was  presumed  to  be 
vested  in  the  persons  to  whom  it  was 
purported  to  be  conveyed,  notwithstand- 
ing some  irregularities.  Attonteff-Ge' 
neral  v.  Dal  ton,  vol.  13,  p.  141 

2.  As  to  the  protection  afforded  by  getting 
in  the  legal  estate  from  a  trustee.  Pret^ 
ser  V.  Rice.  vol.  28,  p.  68 


LEGAL  PERSONAL   REPRESENTA- 

TIVE. 

1 .  Bequest  to  A.  or  his  legal  representatives. 
A,  was  dead  at  the  date  of  the  testator's 
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will,  having  bequeathed  hit  property  on 
particular  trusts.  Held,  that  A*%  next 
of  kin,  according  to  the  Statute  of  Dis- 
tributioos,  were  entitled  to  the  fund. 
Cotiom  V.  Cb/loik  vol.  2,  p.  67 

2.  The  expression  "  personal  representa- 
tives" and"  legal  representatives"  have, 
in  some  cases,  been  held  to  be  of  identical 
meaning,  but  they  are  not  necessarily  so. 
Kilner  ▼.  Leech.  vol.  10,  p.  362 

8.  A  testator,  after  the  death  of  his  daugh- 
ter,  gave  real  and  personal  estate  to  her 
'*  legal  personal  representative  or  re- 
presentatives," to  hold  to  them,  their 
**  heirs,'*  executors,  &c.,  according  to  the 
nature  of  the  property.  She  left  a  hus- 
band, who  took  out  administration,  and 
an  only  child.  Held,  that  the  husband 
took  both  the  real  and  personal  estate. 
DUam  ▼.  Dixon.  vol.  24,  p.  129 

4.  Gift  to  "  legal  personal  representatives 
share  and  share  alike."  Held,  to  mean 
next  of  kin.  Kmg  v. CleaoeUmd.  (No.  1.) 

vol.  26,  p.  26 

5.  Bequest  to  ji.  and  his  wife  for  their  lives 
and,  after  their  decease,  in  trust  for  their 
children  "  then  living,  or  their  legal  per- 
sonal representatives,  share  and  share 
alike."  A  daughter  died  in  the  life  of 
the  teatator,  without  leaving  issue.  Held, 
that  her  next  of  kin  were  entitled,  and 
not  her  husband  who  had  taken  out  ad- 
ministration to  her.  King  v.  Cieaveiand. 
(No.  2.)  vol.  26,  p.  166 


LEGITIMACY. 

On  a  question  of  legitimacy,  it  appeared 
that  the  child  had  been  born  three  months 
after  the  marriage.  It  was  suggested, 
that  the  wife  had  not  seen  the  husband 
until  immediately  before  the  marriage, 
and  at  the  period  of  conception  he  was 
married  to  another  person.  In  the  cross- 
examination  of  the  mother  it  was  pro- 
posed to  ask  her  "how  long  she  had 
known  her  husband  before  her  marriage." 
This  question  was  objected  to,  but  the 
Court  allowed  her  to  be  asked,  "when 
did  you  first  become  acquainted  with 
your  husbtfnd?"  and  she  having  an- 
swered, twelve  months  before  her  mar- 
riage, the  Court  would  not  permit  the 
subject  to  be  further  pursued.    Anon.  v. 

vol.  22,  p.  481 


LIBRARY. 

A  library  of  books  held  to  pass,  upon  a 
general  intention  that  the  testator's  house 
should  not  be  dismantled  but  kept  up  for 
his  family.     Omelty  v.  Anttruiher. 

vol.  10,  p.  462 


LIEN. 

[&e  Following  Assets, &c..  Solicitor's 
Lien,  Spoliation.] 

If  the  consignee  of  a  cargo,  by  agreement 
with  the  owner,  charter  a  ship,  and  ex- 
pend the  money  necessary  and  propei^in 
order  to  enable  her  to  fetch  the  cargo,  he 
is,  without  sny  special  agreement  to  that 
effect,  entitled  to  a  lien  on  the  proceeds 
of  such  cargo  in  his  hands  for  the  ad- 
vance so  made,  and  a  person  who  is  not 
the  consignee  has,  under  such  circum- 
stances, a  similar  lien  on  the  proceeds  of 
the  cargo,  if  he  can  arrest  such  proceeds 
before  they  come  to  the  hands  of  the 
shipper  of  the  cargo.     Young  v.  NeilU 

vol.  82,  p.  829 


LIEN  (VENDOR'S). 

1.  Under  a  settlement,  the  husband  be- 
came entitled  to  a  life  interest  in  funds, 
and  he  covenanted  to  pay,  after  his  death, 
an  annuity  to  his  widow  and  portions  to 
his  children.  He  became  bankrupt. 
Held,  that  his  life  interest  could  not  be 
impounded  to  secure  the  performance  of 
his  covenant.    Duncan  v.  Cannan. 

voL  18,  p.  128 

2.  A.  and  B.  were  joint  owners  of  a  nouse, 
and  A.  had  laid  out  on  it  moneys  he  had 
obtained  from  B.  Held,  that  h.  had  no 
lien  on  the  house  for  the  amount.  Kay 
V.  Johneton.  vol.  21,  p.  686 

8.  A  father,  the  equitable  owner  of  a  small 
bit  of  land,  erected  a  graq^ry  thereon  ; 
he  afterwards  allowed  his  two  sons  to  use 
and  occupy  them,  and  they  erected  other 
buildings  thereon  at  a  great  expense. 
Held,  under  the  circumstances  stated  by 
the  father  in  his  answer,  that  the  sons 
had  a  lien  on  the  premises  for  their  out- 
lay. The  Unity  Joint  Stock  Mutual  Bank^ 
ing  Asioeiation  v.  King.         vol.  25,  p.  72 

4.  The  rebuilding  of  a  dissenting  chapel 
was  entrusted  to  three  of  the  several 
trustees  in  whom  the  estate  was  vested. 
There  being  a  deficiency  of  money,  they 
borrowed  on  a  deposit  of  the  title  deeds 
of  the  chapel,  6001,  which  they  person- 
ally engaged  to  pay.  Interest  was,  for  a 
long  time,  paid  out  of  the  chapel  funds, 
but  ultimately,  the  representatives  of  the 
trustees  were  compelled  to  pav  the  money. 
The  legal  estate  was  vested  in  new  trus- 
tees. Held,  that  the  representatives  of 
the  persons  who  had  paid  the  500/.  had 
a  lien  on  the  deeds,  but  that  they  were 
not  entitled  to  a  decree  for  foreclosure  or 
sale,  as  by  granting  such  relief  the  trust 
would  be  altogether  destroyed.  Darke  v. 
mUiameon.  vol.  25.  p.  622 

5.  The  Plaintiffs  were  merchants  in  London 
and  Melbourne.  The  Defendant  consigned 
goods  to  the  Melbourne  house,  on  an  agree- 
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meat  that  the  advances  made  to  him  by 
the  Plaiatififs  in  London  and  Melbourne 
■hould  be  retained  out  of  the  proceeds  of 
the  goods,  and  that  the  surplus  should  be 
handed  over  to  the  Defendant.  The  Mel- 
bourne house  remitted  to  the  Defendant  a 
sum  as  the  balance,  but  omitted  to  retain 
the  advances  made  in  London.  Held, 
that  the  Plaintiffs  had  merely  a  right  of 
Hen  or  of  retainer  which  they  had  aban- 
doned by  remitting  the  balance,  and  a 
bill  to  make  the  remittance  available  for 
their  debt  was  dismissed.  Bligh  v.  Davies. 

vol.  28,  p.  211 


LIFE  ESTATE. 

[See  Absolute  Interest,  Successive 
Interests.] 

1.  A  testator  directed  his  widow  "  to  be  in 
possession  of  all  his  furniture,  plate,  glass 
and  books,  and,  for  the  time  of  her  natural 
life,  to  receive  the  yearly  interest  and 
profits  of  all  his  property  that  he  was  in 
possession  of  at  his  death.'*  Held,  that 
the  widow  took  a  life  interest  only  in  the 
furniture,  &c.     Low  v.  Carter. 

vol.  1,  p.  426 

2.  Bequest  of  money  and  leaseholds  to  a 
feme  sole  **  for  her  own  absolute  use,  with- 
out liberty  to  sell  or  assign  during  her 
life."  Held,  that  she  took  the  property 
absolutely,  without  power  of  disposition 
during  her  life.  Baker  v.  Newton,  New- 
ton  v.  Richardi.  vol.  2,  p.  112 

8.  A,  having  a  power  of  revocation  and  new 
appointment  over  an  estate,  of  which  B,, 
his  heir,  was  tenant  in  tail,  by  his  will 
directed  the  estate  "to  be  attached  to  his 
title  as  closely  as  possible."  Held,  that 
the  estate  of  B,  and  all  other  tenants  in 
tail  in  eese  at  ^/s  death  (being  in  the 
line  of  the  title),  were  abridged  to  estates 
for  life  only.  Lord  Dorchester  v.  The  Earl 
of  ^ngham.  vol.  3,  p.  180,  n. 

4.  Bequest  of  leaseholds,  after  prior  life 
estates,  to  A.  B.,  her  executors,  adminis- 
trators and  assigns,  during  the  term  of 
her  natural  life.  Held,  on  the  context, 
to  give  a  life  estate  only.  Morrall  v. 
Sutton,  vol.  4,  p.  478 

5.  Bequest  of  leaseholds  to  J,,  her  execu- 
tors, administrators  and  assigns  for  her 
life.  Held,  on  the  context,  to  give  a  life 
estate  only.    Morrall  v.  Sutton. 

vol.  6,  p.  100 

6.  Devise  to  A.  for  his  life,  and,  from  and 
after  his  decease,  **  unto  all  and  every  the 
issue  of  the  body  of  the  said  y#.,  share 
and  share  alike  as  tenants  in  common, 
and  the  heirs  of  such  issue."  Held,  that 
A.  took  an  estate  for  life  only.  Green- 
wood y.  Rothwell.  vol.  6,  p.  492 

7.  Devise  to  A.  for  life,  with  remainder  to 
her  first  child  and  his  or  her  heirs  ;  but 
if  such  child  should  die  under  the  age 


of  twenty-one  years  without  leavinginne, 
then  in  like  manner  to  the  second,  third, 
and  every  other  child  of  A.t  regard  being 
bad  to  their  seniority,  and  to  their  re- 
spective deaths  under  age  without  leav- 
ing lawful  issue ;  for,  in  case  of  issue,  it 
was  the  testator's  will  that  they  should 
inherit  the  estate,  and  he  thereby  gave 
the  same  to  him  or  her,  and  to  his  or  her 
heirs  accordingly.  But  in  case  A.  died 
without  leaving  issue  of  her  body,  or, 
having  issue,  such  issue  should  die  under 
the  age  of  twenty-one  without  leaving 
issue,  then  he  devised  the  estate  over. 
A.  never  had  any  issue.  Held,  that  she 
took  a  life  estate  only.  Goymour  ▼.  P^gt. 

vol.  7,  p.  475 

8.  Bequest  of  personal  estate  to  Ckarlts, 
"  and  to  his  first  and  other  sons  after  him, 
in  the  usual  mode  of  succession.*'  Held, 
that  Charles  took  for  life  only.  Sparlmg 
V.  Parker.  (No.  8.)  vol.  9,  p.  450 

9.  A  testator  bequeathed  ten  Pelican  shares 
to  his  son,  and  his  heirs,  executors,  ad- 
ministrators, and  assigns  for  ever,  '*  he 
paying  the  profits  of  eight  to  the  testa- 
tor's daughters  for  life;  and  after  their 
decease,  the  daughters'  shares  were  to 
return  to  his  son  and  his  issue;"  and, 
"  in  default  of  such  issue,"  there  was 
a  gift  over  to  the  "  daughters  and  their 
issue."  Held,  that  subject  to  the  life 
interest  of  the  daughters,  the  son  was 
absolutely  entitled  to  the  shares.  Hedges 
v.  Harpur.  vol.  9,  p.  479 

10.  A  testator  willed  that  certain  property 
should  be  vested  in  a  manner  most  se- 
cure, and  least  liable  to  fluctuation  or 
risk ;  and  that  3,000/.  should  be  at  the 
will  of  his  wife  at  her  death,  but  the  re- 
sidue he  willed  his  wife  should  distribute 
to  his  relations.  He  made  his  wife  resi- 
duary legatee.  Held,  that  the  distribu- 
tion to  the  relations  was  not  to  take 
place  until  the  wife's  death,  and  the 
Court  inclined  to  the  opinion  that  the 
wife  took  a  life  estate  by  implication, 
but  held  that,  at  all  events,  she  was  en- 
titled for  life  under  the  residuary  gift  to 
her.     HudlesUm  v.  Gouldsbury. 

vol.  10,  p.  547 

1 1.  Bequest  to  the  children  of  A.  B.  for 
life ;  but  in  case  of  death  before  marriage, 
his  share  to  go  to  the  survivors.  Id  the 
margin  was  written,  '*  what  is  to  become 
of  the  principal  ?  The  share  of  the  pa- 
rent to  be  divided  amongst  the  children, 
if  any.  Qnaret  to  be  put  in  afterwards 
in  a  proper  manner."  The  children  of 
A.  B.  all  died  unmarried.  Held,  that  the 
gift  was  for  life  only,  and  not  an  absolute 
gift  cut  down  merely  to  admit  their  chil- 
dren.    Kay  V.  Winder.        vol.  12,  p.  610 

12.  A  testator,  by  his  will,  gave  a  legacy  to 
his  daughter  for  life,  for  her  separate  use, 
with  remainder  to  her  children.  By  > 
codicil,  headed  as  "instructions  to  his 
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lolicitor/'  to  add  to  his  will,  he  ga^e 
another  legney  "to  hii  daughter  and 
children,  (cnt  their  sole  use  and  benefit, 
&c  ftc./'  and  one« third  of  the  residue 
**to  his  daughter  and  children  for  their 
sole  use  and  benefit.*'  Held,  that  the 
daughter  took  a  life  interest  in  the  gifts 
by  the  codicil.     Cator  ▼.  Caior, 

vol.  14,  p.  468 

13.  Conveyance  of  real  estate  to  a  trustee 
in  fee,  in  trust  for  one  for  life,  and  after- 
wards to  her  children  equally.  There 
being  no  limitation  to  their  heirs,  held 
that  the  children  took  for  life.  HolHday 
T.  (herl&n.  vol.  14,  p.  467 

14.  By  a  settlement  made  on  the  marriage 
of  a  widow,  having  children,  real  estate 
was  conveyed  by  her  to  a  trustee  and  his 
beira  upon  trust  for  her  separate  use  for 
life,  with  remainder  in  trust  for  her  chiU 
dren  as  tenants  in  common  (omitting  the 
limitstion  to  their  heirs).  Held,  that  they 
took  life  estates  only.  Hoiliday  v.  Overton, 

vol.  16,  p.  480 
U.  The  rule,  that  the  estate  of  the  ceituis 
fi«  trut  is  commensurate  with  that  given 
to  the  trustees,  is  inapplicable  to  limita* 
tions  in  a  deed ;  therefore,  where  an 
estate  was  limited  to  trustees  in  fee,  but 
the  trust  in  favour  of  the  cestuit  que  trust 
wanted  the  ordinary  words  of  inherit- 
ance, Held,  that  they  took  life  estates 
only.  Ibid. 
1&  In  a  gift  to  J»  (without  any  limitation 
of  interest),  "and  if  he  should  happen 
to  die  leaving  lawful  issue,"  then  to  such 
issue,  the  contingency  has  reference  to 
the  death  of  A.  and  not  to  that  of  the 
testator.  A.  therefore  does  not  take  an 
absolute  interesL     Gosling  v.  Towtufund, 

vol.  17,  p.  245 

17.  A  testator  bequeathed  the  reaidue  to 
three  trustees  and  their  heirs,  in  trust  for 
his  daughter  for  life,  with  remainder  over. 
He  afterwards  struck  out  the  names  of 
his  trustees  and  substituted  that  of  his 
daughter.  A  fac-simile  probate  was 
granted.  Held,  that  the  daughter  took 
an  estste  for  life  only.  Held  also,  that 
a  construction  must  be  put  upon  the 
whole  will  as  it  stood,  for  to  neglect  any 
part  of  it  would  be  taking  uppn  the  Court 
itself  the  province  of  a  Court  of  Probate. 
Held,  moreover,  that  the  several  parts  of 
the  will  were  not  inconsistent,  and  might 
well  he  read  together.    Skea  v.  Bosetutti. 

vol.  18,  p.  821 

18.  A  bequest  of  the  interest  of  the  re- 
cidue  to  the  use  of  *'  A.  and  his  wife  for 
their  lives,*'  with  remainder  over.  Held, 
that  the  wife,  who  survived  her  husband, 
was  entitled  for  her  life.  Moffatt  v.  Bur- 
"if.  vol.  18,  p.  211 

19.  A  wife  appointed  5,000^  to  her  daugh- 
ter, hnt  if  she  had  a  fortune  of  26,000/. 
(over  which  the  husband  had  a  power  of 
appointment),  then  she  desired  the  6,000^ 


to  be  divided  between  her  son  and  daugh- 
ter, desiring  that  her  husband  should 
have  M  life  interest  therein.  Held,  that 
the  husband  took  a  life  estate  at  all 
eventa.    Darky  v.  Darby,     vol.  18,  p.  412 

20.  A  tesutor,  in  the  first  instance  (as  was 
held),  devised  freeholds  to  his  three 
daughters  equally,  in  fee,  and  he  further 
willed  the  several  shares  to  his  three 
daughters  as  before  mentioned  to  have 
the  interest  for  their  use  during  their 
natural  lives,  and  afterwards  devised 
equally  amongst  their  children,  and,  for 
want  of  children,  to  go  to  their  husbands, 
if  living.  Held,  that  the  daughters  took 
an  estate  for  life,  and  in  de&ult  of  chil- 
dren,  their  husbands,  if  living,  took  the 
fee.     Bentteyv.  Oldfield,      vol.  19,  p.  225 

21.  A  gift  of  real  and  personal  estate  to 
trustees,  upon  trust  as  to  one*  fifth  for 
each  of  the  testator's  five  children  for  life, 
and  after  his  or  her  decease,  for  his  or 
her  children,  which  he  or  she  should 
leave  at  his  or  her  decease  ;  and  if  he  or 
she  should  leave  none,  in  trust  for  the 
other  children  for  life,  and  after  the  death 
of  all  the  children,  in  trust,  as  to  the 
eoTpust  for  all  the  grandchildren  of  the 
testator  per  capita.  One  child  died  leav* 
ing  a  child  who  died  before  the  last  of 
the  testator's  children.  Held,  such  child 
took  an  estate  for  his  own  life  only,  that 
that  one- fifth  was  undisposed  of  tmtil  the 
death  of  the  surviving  child,  and  that 
cross-remainders  were  not,  in  the  event 
which  had  happened,  to  be  implied. 
Rabbetk  v.  Squire,  (No.  2.)  voL  19,  p.  77 

22.  A  testator,  seised  of  property  in  fee, 
devised  it  (by  description),  with  all  out- 
buildings, &c.  **  according  to  the  tenor  of 
the  testator's  deeds,"  without  any  super- 
added words  of  inheritance.  1110  Sta- 
tutes of  Wills  being  inapplicable,  Held, 
that  the  devisees  took  life  estates  only. 
Sturgis  V.  Dunn,  vol.  19,  p.  185 

23.  A  testator  devised  freeholds  in  terms 
which  gave  life  estates  to  hia  children 
equally,  and  unto  the  children  of  such 
children  as  might  be  dead,  who  were  to 
take  their  parenta'  share  only.  Held, 
that  the  life  estates  of  the  children  were 
not  enlarged  by  the  substituted  gift 
ibid, 

24.  A  testatrix  bequeathed  a  legacy  to  A,, 
his  executors,  &c.,  ''but  in  case  he 
should  die  leaving  lawful  issue,"  she  be- 
queathed it  to  A.*B  children.  A,  survived 
the  testatrix.  Held,  that  A.  took  a  life 
interest  only.    Johnston  v.  Antrohus, 

vol.  21,  p.  556 

25.  Bequest  to  a  married  woman  "  for  the 
benefit  of  herself  and  such  children  as 
she  then  had  or  might  thereafter  have  by 
her  then  husband,  free  from  the  control 
of  her  husband."  Held,  that  she  took 
for  life,  with  remainder  to  such  children. 
Jeffery  v.  De  Fitre.  vol.  24,  p.  296 
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26.  A  testator  bequeathr'd  the  residue  to 
trustees,  upon  truiit  to  permit  his  wife  to 
receive  the  annual  pro<iuce  during  her  life, 
and  also  to  apply  to  her  own  use  such 
parts  of  the  capital  as  she  should  think 
proper,  and  after  her  decease  to  stand 
possessed  thereof,  upon  trust  for  such 
persons  as  she  should  by  will  appoint, 
and  in  default  upon  trust  to  pay  certain 
legacies.  Held,  that  the  widow  took  a 
life  estate  only,  with  power  of  disposition 
of  the  capital  durinj^  her  life  and  of  ap- 
pointment by  will,  and  not  an  absolute 
interest.  SeoU  ▼.  Jotulyn,   vol.  26,  p.  174 

27-  Bequest  of  leaseholds  to  A.  for  life, 
and  at  her  death,  to  B.  and  her  children  ; 
bat  if  they  should  die  without  issue,  to 
C,  B.  bad  no  children  at  the  death  of 
the  testator  or  in  the  lifetime  of  A» 
Held,  that  B.  took  for  life,  with  remain- 
der to  her  children.  SemhU^  that  IfiUfs 
case  (6  Co.  Jtfp«)  does  not  apply  to  per- 
sonalty.  jfudtUy  ▼.  Horn.   vol.  26,  p.  193 

28.  Bequest  **  to  A.  and  her  children,"  ex- 
pressed in  another  part  of  the  will  as  a 
gift  "  to  jf,  and  her  family."  Held,  that 
A.  took  for  life,     ffard  ▼.  Grey. 

vol.  26,  p.  485 

29.  By  a  marriage  settlement,  real  estates 
were  conveyed  to  trustees  **and  their 
heirs,"  upon  trusts  for  the  parents  for 
life,  and  afterwards  for  the  children,  and 
in  default,  as  the  wife  should  appoint, 
and  in  default,  for  her  next  of  kin.  The 
gift  to  the  next  of  kin  contained  no  *ords 
of  inheritance.  Held,  that  they  took  for 
life  only.     Lucat  v.  Brandreth.    (No.  2.) 

vol.  28,  p.  274 

80.  Devise  to  A.  for  life,  with  remainder  to 
bis  first  son  who  should  attain  twenty- 
one,  in  fee,  and,  in  default,  to  all  his 
daughters  in  fee ;  but  in  the  event  of  A. 
dying  without  any  issue  male  who  should 
attain  twenty-one,  or  any  issue  female, 
then  over.  Held,  that  A.  took  for  life 
only,  and  that  his  estate  was  not  enlarged 
by  the  gift  over  in  default  of  issue. 
Sandan  v.  Aihford.  vol.  28,  p.  609 

81.  Bequest  to  A  t  with  a  direction  that  if 
the  should  leave  children,  *'  to  be  left  to 
them."  Held,  that  this  was  a  gift  to  the 
children  of  A,  who  survived  her  in  joint 
tenancy.    Noble  v.  Stow.    vol.  29,  p.  409 

82.  A.  B.  conveyed  freeholds  to  trustees 
and  their  heirs,  in  trust  for  his  wife  dur- 
ing widowhood,  and  afterwards  on  trust 
to  convev  and  divide  "such  estate  and 
premises''  amongst  the  children  and  the 
issue  of  their  children  who  should  be 
then  living  as  tenants  in  common  (the 
issue  of  any  deceased  child  to  take  their 
parents'  share ).  Held,  first,  that  '*  issue" 
must  be  read  children,  and  secondly,  that 
the  children  and  their  issue  took  life 
estates  only.     Tatham  v.  Fernon. 

vol.  29,  p.  604 
Si.  In  the  will  of  a  testator,  who  died  in 


1 80-K  he  devised  real  estate  to  his  dsugb- 
ter  for  life,  with  remainder  to  her  soot 
succewively  in  tail,  with  remainder  to  her 
daughters  as  tenants  in  common  [witboat 
words  of  limitation],  and,  **  in  defrolt  c( 
such  issue,"  to  bis  son  in  fee.  Hdd, 
that,  contrary  to  the  decision  in  Ike  v. 
Taylor  (10  Q.  B.  718),  the  daoghten 
took  for  life  only.  Re  Richard  JrmoUt 
Estate.  vol.  3;S,  p.  163 

34.  Held,  that  a  devise  for  life  cootaioedin 
a  will  could  not  be  enlaced  by  a  recital 
in  a  codicil  that  such  devise  was  in  uil. 
Ibid. 

Z5.  Devise  of  **  my  moiety"  of  closes  at  £., 
Held,  insufficient,  prior  to  the  last  Wills 
Act,  to  pass  the  fee.    Ibid, 

86.  Bequest  of  ]40i.  to  A.  B.,  the  interest 
to  be  paid  to  her  during  her  life,  and  at 
her  death  to  be  paid  to  her  childrea,  fol- 
lowed by  the  appointment  of  a  trustee 
and  by  a  direction  (not  limited  to  her 
life)  to  pay  her  the  interest  Held,  that 
A.  B.  took  a  life  interest  only,  and  not  sn 
absolute  interest  subject  to  the  gift  to  her 
chUdren.    /«  re  Graham's  Will 

vol.  38,  p.  479 


LIFE  TENANT  AND  REMAINDER- 

HAN. 

[See  Capital  and  Income,  Conversion 
OP  Assets,  Perishable  Property, 
Renewable  Leaseholds,  Waste.] 

1.  Amount  of  the  expenses  of  draining  oi^ 
dered  to  be  paid  out  of  a  fund  to  which 
the  infant  tenant  for  life  was  absolutely 
entitled,  in  lieu  of  charging  the  land. 
Stanhope  v.  Stanhope.  vol.  3,  p.  547 

2.  A  testator  gave  his  real  and  penonal 
estate  to  trustees,  in  trust  to  permit  his 
wife  to  receive  '*  the  annual  produce, 
interest,  rents,  and  profits  thereof,"  for 
life ;  and  after  her  death,  in  trust  to  stand 
seised  and  possessed  of  the  said  real  and 
personal  estate  for  A.  and  B.  And  be 
directed  his  trustees  to  carry  on  his  part- 
nership trade,  in  which  he  was  engaged, 
or  such  part  as  they  should  think  proper, 
for  the  benefit  of  bis  wife  -and  those  in 
remainder.  Sir  John  Leach  held  that  the 
widow  was  entitled  to  any  increase  in  die 
value  of  the  testator's  capital,  which  took 
place  between  the  death  and  the  eipirs- 
tion  of  the  partnership ;  but  the  decision 
was  reversed  by  Lord  Brougham.  Montleif 
V.  Carr.  vol.  4,  p.  49 

8.  Part  of  a  residuary  estate,  settled  on  one 
for  life,  with  remainder  to  her  issue,  con- 
sisted of  life  annuities  and  policies  on 
the  lives  for  securing  the  principal 
money.  The  Court  seeing  it  for  the  be- 
nefit of  all  parties,  refrained  firom  order- 
ing a  sale,  but  directed  the  policies  to  be 
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kept  up,  lo  as  to  secure  the  principal, 
and  Umt  the  surplus  annuities  should  be 
pud  to  the  tenant  for  life.  GUngall  v. 
Barnard.  vol.  6,  p.  245 

4.  A  testator  grave  400/.  a  year  to  his  wife 
if  she  recovered  her  mental  faculties, 
otherwise  200/.  a  year,  and  to  be  paid  out 
of  his  government  stock;  and  he  di- 
rected, as  soon  as  conveniently  might  be 
after  her  death,  the  investment  of  the 
stock  out  of  which  the  annuity  was  pay- 
able, in  land  to  be  conveyed  in  strict  set- 
tlement The  wife  did  not  recover.  Held, 
that  the  extra  200/.  a  year  became  part 
of  the  residue  to  be  invested,  and  did  not 
belong  to  the  tenant  for  life.     Ibid. 

i.  Tenant  for  life  paying  ofif  charge  on  set- 
tled estate  entitled  to  the  benefit  of  the 
charge.    Burrall  v.  Th4  Earl  qf  Egremont. 

vol.  7.  p.  205 

6.  Tenant  for  life  paying  off  charge  on 
settled  estate,  %ut  taking  no  steps  for 
more  than  twenty  years  to  keep  it  alive, 
the  Statute  of  Limitations  held  not  to 
apply.     Ibid. 

7.  A  testator  devised  his  estates,  in  trust, 
after  deducting  out  of  the  rents,  taxes, 
repairs,  " improvementM,"  &c.,  and  "all 
other  necessary  outgoings,  to  divide  the 
surplus  between  J.  B.  and  other  persons 
for  life.  Held,  that  an  expenditure  for 
new  farm  buildings,  &c.,  not  stated  to  be 
with  a  view  of  improving  the  rents  or  to 
secure  the  continuance  of  the  old  tenants, 
was  not  within  the  term  improvements. 
Waipoie  V.  Boughion.  vol.  12,  p.  622 

8.  A  testator  directed  his  real  estate  to  be 
sold,  "  immediately,  or  as  soon  as  conve- 
niently might  be,"  and  applied  in  aid  of 
his  personal  estate,  in  payment  of  his 
debts;  but  until  the  settlement  should 
be  made  as  after  directed,  the  rents  were 
to  be  applied  in  keeping  down  the  mort- 
gages, and  the  residue  to  be  paid  to  the 
persons  entitled  under  the  settlement 
He  then  directed  the  unsold  heredita- 
ments to  be  settled  on  J,  for  life,  with 
remainder  over.  The  testator  was  greatly 
indebted,  on  bonds,  and  his  personal 
estate  was  largely  deficient  More  than 
a  year  elapsed  before  the  sale  of  the  real 
estates.  Held,  that  the  interest  on  all 
the  debts  for  the  first  year  was  payable 
out  of  the  ccTfnu  of  the  real  estate,  but 
that  the  tenant  for  life  was  bound  to  keep 
down  the  subsequent  interest  Greitley  v. 
The  Earl  of  Chaterjield.      vol.  18,  p.  288 

9.  A  legacy  was,  after  certain  limitations, 
"  to  revert  to  the  possessor  of  the  estate.*' 
Held,  that  the  tenant  for  life  of  the  estate 
took  it  absolutely.     Mangin  v.  Mangin. 

vol.  16,  p.  800 

10.  The  tenant  for  life  under  a  settlement 
voluntarily  expended  moneys  in  erecting 
necessary  buildings  on  the  trust  property. 
He  also  paid  the  expenses  of  the  invest- 
ment of  the  trust  funds  in  taw.    Held, 


that  his  executors  could  not  set  off  this 
outlay  as  a  satisfaction  pro  tanto  of  a 
covenant  on  his  part  to  pay  3,000/.  to  the 
trustees  of  the  settlement.  Horlock  v. 
Smith.  vol.  17,  p.  572 

11.  Under  a  power,  a  tenant  for  life  in  pos- 
session charged  the  estate  with  20,000/. 
and  interest.  The  rents  were  insuffi- 
cient to  pay  the  interest  and  the  tenant 
for  life  paid  the  deficiency  out  of  his  own 
moneys.  Held,  that  neither  the  tenant 
for  life,  nor  those  claiming  under  him, 
were  entitled  to  charge  the  amount  of  tlie 
deficiency  of  the  rents  to  pay  the  in- 
terest on  the  eorpui  of  the  estate.  Lord 
Kensington  v.  Bouverie  {reversed). 

vol.  19,  p.  89 

12.  The  Plaintiff  was  tenant  for  life  of 
Consols,  which  were  subject  to  a  tritst  to 
be  invested  in  real  estates.  The  trustees, 
in  November,  entered  into  a  contract  for 
the  purchase  of  a  large  real  estate,  to  be 
completed  on  the  6th  of  January,  from 
which  time  the  purchasers  were  entitled 
to  the  rents.  In  consequence  of  the  bank 
books  being  closed  between  the  14th  of 
December  and  the  16th  of  January,  the 
trustees,  to  enable  them  to  complete, 
sold  the  Consols  on  the  26th  of  November, 
to  be  delivered  on  the  12th  of  December. 
Held,  that  the  tenant  for  life  was  entitled 
to  be  paid,  as  income  on  the  Consols,  the 
difference  between  the  price  obtained 
and  the  value  exclusive  of  the  next  di- 
vidend.  Lord  Londeeborough  v.  Somervilte, 

vol.  19,  p.  295 
18.  Mode  of  calculating  the  amount  to  be 
received  by  the  tenant  for  life,  and  of  re- 
gulating the  relative  rights  of  the  tenant 
for  life  and  remainderman,  where  trus- 
tees neglected  to  convert  a  reversionary 
interest,  so  that  the  tenant  for  life  re- 
ceived nothing  until  it  fell  into  posses- 
sion. tVilkhuoH  V.  Duncan. 
«  vol.  28,  p.  469 

14.  A  testator  bequeathed  life  annuities 
payable  from  his  death,  and  he  directed 
a  fund  to  be  set  apart  to  secure  them. 
He  also  gave  one-half  of  the  residue  of 
his  personal  estate  to  his  widow  abso- 
lutely, and  the  other  half  to  other  parties 
for  life,  with  remainders  over.     By  a 
codicil,  he  postponed  the  payment  of  the 
annuities  until  the   death  of  the  wife. 
Held,  that  the  intermediate  dividends  of 
the  fund  set  apart  to  answer  the  annui-- 
ties  constituted,  as  between  the  tenants 
for  life  and  those  in  remainder,  income 
and  not  corpttt.     Cranley  v.  Diton. 

vol.  23,  p.  512 

15.  Held,  that  it  was  not  proper  to  keep  up 
the  mansion  on  a  settled  estate,  as  a  re- 
sidence, during  the  minority  of  the  tenant 
for  life.    Bennett  v.  Wyndham, 

vol.  28,  p.  521 

16.  B^  partnership  articles,  the  testator's 
capital  was  to  remain  in  the  concern  for 
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eighteen  months  after  his  demth.  The 
tenant  for  life  of  the  residue  was  held, 
upon  the  terms  of  the  will,  entitled  to 
the  profits  made  daring  that  period.  Ben- 
netl  ▼.  Wffndkam.  vol.  24,  p.  275 

17.  A  tesutor  gave  16,000/.  in  legacies 
payable  irithin  six  months,  and  the  resi- 
due to  his  widow  for  life,  with  remainder 
over.  He  died  possessed  of  a  large  sum 
in  the  Consols.  The  widow,  who  was 
executrix,  received  the  first  half-yearly 
dividends  on  the  stock,  before  she  sold 
stock  to  pay.  Held,  that  she  was  not 
entitled,  as  tenant  for  life,  to  these  divi- 
dends on  the  stock  producing  the  16,000iL, 
but  that  it  formed  eorfnu.  Hoigate  ▼. 
Jennhgt,  vol.  24,  p.  623 

18.  The  fines,  fees  and  expenses  of  the  ad- 
mission of  new  trustees  to  copyholds 
must  be  borne  by  the  tenant  for  life  and 
those  in  remainder,  in  proportion  to  their 
respective  interests.    CarUr  v.  Sebright. 

voL  2Q,  p.  374 

19.  A  testator  gave  four  shares  to  his  wife. 
He  afterwarda  said — "Should  the  four 
shares  be  sold,  the  purchase -money  is  to 
be  placed  in  the  funds  and  she  is  to  have 
the  interest  thereof  during  her  natural 
life ;  but  should  she  not  sell  the  shares, 
whatever  sum  may  annually  accrue  from 
them,  bevond  200/.,  is  to  be  reserved,  as 
a  kind  of  sinking  fund  for  the  protection 
of  those  four  shsres  in  the  Globe  news- 
paper. At  her  decease,  the  whole  of  the 
property  arising  from  the  shares  or  from 
their  ssle  to  be  divided  between  M,  and 
X."  His  widow  was  not  an  executrix. 
Held,  that  the  widow  had  either  a  power 
to  sell,  or  a  right  to  call  for  a  sale  of  the 
shares.  Secondly,  that  a  large  fund, 
which  had  accumulated  from  income  be- 
yond  200/.  a  year,  and  which  was  not 
required  for  the  protection  of  the  shares, 
did  not  belong  to  the  widow,  but  formed 
corpus,     Varlo  v.  Faden.     vol.  27,  p.  255 

20.  Trustees,  without  authority,  lent  trust 
monevs  at  interest  at  5/.  per  cent  Held, 
that  the  tenant  for  life  was  entitled  to  the 
whole  interest,  and  that  the  remainder- 
man had  no  right  to  insist  that  the  ex- 
cess of  the  interest  beyond  the  dividends 
which  would  have  been  produced  if  the 
money  had  been  invested  in  Consols 
formed  capital.     Stroud  v.  Gwper, 

vol.  28,  p.  180 
(But  see  Batfnard  v.  Woolley. 

vol.  20,  p.  583) 

21.  Leaseholds  bequeathed  to  one  for  life, 
with  remainder  over,  were  taken  by  a  rail- 
way company,  and  the  purchase-rooney 
was  invested  in  Consols.  The  tenant  for 
life  only  received  the  dividends.  Held, 
on  her  death  (her  representatives  as- 
senting to  take  it),  that  her  estate  was 
entitled,  out  of  the  Consols,  to  the  differ- 
ence between  the  dividends  received  and 
the  aggregate  amount  of  the  rental  which 


would  have  accrued  during  her  life,  if 
the  premiacs  bad  not  been  taken,  hf- 
freye  v.  Commr,  voL  28,  p.  HI 

22.  A  testator  devised  estates  in  tmst  fior 
his  wife  for  life,  and  be  gave  the  trosteet 
a  discretionary  power  of  sale.  Part  of 
his  esute  consisted  of  unproductive 
building  ground,  which  remained  oosoid 
for  some  years.  Held,  that  the  tensnt 
for  life  was  only  entitled  to  the  actual 
rente  of  the  property  until  sold ;  but  that 
she  would  have  been  entitled  to  interest 
on  the  value,  if  the  trust  for  ssle  had 
been  absolute.     Yaiea  ▼•  Ko/m. 

vol.  28,  p.  637 

28.  A  tenant  for  life  had  expended  oo  the 
estate  large  sama^L  In  completing  a 
mansion  left  unfinished  by  the  tesutrix. 

II.  In  erecting  a  conservatory  and  vioeiy. 

III.  In  rebuilding  a  farm-house  and 
buildings.  IV.  In  erecting  oottsges. 
V.  In  erecting  permanent  furnaces, 
works,  buildings  and  cottages  at  some 
copper  works.  VI.  In  draining  martby 
ground;  and  VII.  In  making  payments 
to  keep  a  foreign  mine  working,  so  as  to 
prevent  its  forfeiture.  Held,  that  be 
was  entitled  to  no  allowance  lor  these 
sums  out  of  the  personal  estate  of  the 
testatrix  held  upon  similar  trusts,  or  to 
any  inquiry  respecting  them,  except 
those  laid  out  in  completing  the  man- 
sion and  for  the  foreign  mine,  as  to  which 
an  inquiry  was  directed  whether  the 
outlay  was  for  the  benefit  ofnhe  inherit- 
ance.   Dent  V.  Dent,  vol.  30,  p.  363 

24.  Dividends  in  a  public  company,  earned 
before  the  tesutor's  death,  but  declared 
afterwards,  form  income  and  not  cofps*. 
BaUt  V.  MackinUy,  voL  81,  p.  280 

25.  Moneys  expended  by  tenant  for  life 
towards  inclosing.  Held,  to  be  a  charge 
on  the  allotments.  Vernon  v.  Earl  Mom- 
vert.  vol.  31,  p.  617 

26.  As  between  tenant  for  life  and  remain- 
derman, the  interest  on  the  tesutor*! 
debts  must  be  borne  by  the  income  as 
from  the  day  of  his  death.  Barnes  v. 
V.  Bond,  vol.  32,  p.  653 

27.  For  a  long  series  of  years,  the  manager 
of  a  public  company  had  fraudnlendy 
retained  large  sums,  whereby  the  divi- 
dends declared,  from  time  to  time,  were 
much  less  than  they  otherwise  would 
have  been.  After  his  death,  a  consider- 
able  sum  was  recovered  by  the  company 
from  his  estate,  in  respect  of  his  defalca- 
tions, and  thereupon  the  company  de- 
clared a  large  bonua.  Held,  as  between 
the  tenant  for  life  and  remainderman  of 
some  shares,  that  the  bonus  belonged 
solely  to  the  person  entitled  to  the  shares 
at  the  time  it  was  declared.  Edasondten 
V.  Crosihwaste,  voL  34,  p.  30 

28.  Rents  and  royalties  of  brickfiekls,  one 
of  which  had  been  leased  by  the  testator 
and  the  other  by  the  trustees  of  his  will 
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nnder  a  power.     Held  to  belong  to  the 
tenant  for  life.     Earl  Cowley  v.  Wtllealey, 

vol.  35,  p.  638 

29.  The  produce  of  gravel,  loam,  &c.,  sold 
by  the  truatees  according  to  the  course 
pursued  by  the  testator.  Held  iacome 
aod  not  eor^ms. 

Fines  £wr  admission  received  by  the 
trustees  of  a  manor  upon  grants  of  parts 
of  the  waste.  Held  to  belong  to  the 
teaantfor  life.  Earl  Cowley  v.  fVelles- 
ley.  vol  35,  p.  640 

30.  Preliminary  fines  received  on  en- 
franchising copyholds  by  reason  of  the 
admission  having  taken  place  before 
/tt/jf,  1853,  as  is  mentioned  in  the  Copy- 
hold Act,  1852  (15  &  16  VicU  c.  51). 
Held  to  belong  to  the  tenant  for  life. 
Ibid, 

31.  Expense  of  fencing  waste  lands  of  a 
manor  granted  to  a  trustee  for  the  benefit 
of  the  estate.  Held  payable  out  of 
corpM.    Ibid, 

32.  Costs  of  trustees  of  rendering  the  ne- 
cessary accounts  for  the  purpose  of  pay- 
ing the  succession  duty  in  respect  of  the 
life  estate.  Held  payable  by  the  tenant 
for  life.    Ibid, 


LLMITATION  OF  GIFT. 

1.  Absolute  interest  cut  down  to  a  life  inte- 
rest for  a  limited  purpose,  held  to  remain 
absolute  upon  lailure  of  that  purpose. 
Winckworth  v.  Winckworth.  vol.  8,  p.  576 

2.  A  testator,  by  virtue  of  a  power,  ap- 
pointed a  fund  to  trustees  for  his  four 
children,  in  four  equal  portions  and  sub- 
ject to  the  trusts  thereinafter  contained 
respecting  his  own  residuary  estate. 
Some  of  those  trusts  were  to  the  chil- 
dren for  life,  with  remainder  to  their 
children,  and  (as  regarded  the  fund  sub- 
ject to  the  power)  the  appointment  to 
grandchildren  was  void  for  remoteness. 
Held,  that  the  children  took  absolutely 
in  the  first  instance,  and  that  the  subse- 
quent attempt  to  limit  the  absolute  gift 
being  void,  the  children  took  the  fund 
absolutely.    Stephens  v.  Gadsden," 

vol.  20,  p.  463 
(See  Webster  v.  Parr,    vol.  26,  p.  236) 

3.  Appointment  to  A,  B.  (an  object  of  a 
power),  to  be  settled  for  her  separate  use,* 
and  to  be  divided,  at  her  death,  amongst 
her  children.  The  gift  to  the  children 
being  void,  they  not  being  objects.  Held, 
that  A.  B,  took  for  life  only,  and  not  an 
absolute  interest  ineffectually  attempted 
to  be  cut  down.     Reid  v.  Reid, 

vol.  25,  p.  469 

4.  Two  bequests  were  made  to  the  same 
p«noD  in  successive  sentences,  and  in 
the  Utter,  the  words  "for  life"  were 
added.  Held,  that  the  limitation  applied 
to  the  second  gift  only,  and  that  the 


legatee  took  the  first  absolutely.     Oower 
V.  Towers.  vol.  26,  p.  81 

5.  A  tMtator  directed  his  executors  to  raise 
a  legacy  *'  to  m*  in  trust  for  his  son."  It 
was  to  be  invested  in  the  names  of 
trustees,  and  life  annuities  were  given  to 
the  son  and  his  wife  out  of  the  income, 
and  interests  were  given  to  the  children 
of  the  son  and  to  their  issue,  with  gifts 
over.  Held,  that  there  was  an  absolute 
gift  to  the  son  cut  down  to  the  limited 
extent  of  the  subsequent  gifts.  Salmon 
V.  Salmon.  vol.  29,  p.  27 

6.  A  testatrix,  by  her  will,  gave  her  re- 
aidue  between  A.  and  B.  b,  being  dead, 
she,  by  a  codicil,  gave  her  residue 
between  A.  and  C,  "  for  the  use  of  their 
children,  and,  when  they  come  of  age,  to 
have  settled  upon  them."  She  added, 
"  I  mean  ^.  is  to  share  my  fortune  with 
B."  Held,  that  A*u  interest  was  only 
cut  down  to  the  extent  of  the  trust  in 
favour  of  hia  children,  and  this  trust  fail- 
ing by  A.*B  death  without  ever  having  had 
iasue,  that  A.*s  representatives  were  en-> 
titled  to  a  moietv  of  the  residue.  Nor- 
man  v.  Kynasion.  vol.  29,  p.  96 

7.  A  testator  bequeathed  leaseholds  to 
trustees,  upon  trust  to  pay  the  rents  to 
his  daughter  for  her  aeparate  use  [with- 
out limit],  but  in  caae  she  should  die 
before  the  expiration  of  the  leate,  then 
upon  trust  to  accumulate  the  rents  for  her 
children.  She  never  had  any  children. 
Held,  that  she  took  the  whole  interest  in 
the  leaseholds.     Waikin*  v.  Weston. 

voL  32,  p.  238 

LIMITATION  (WORDS  OF). 

1.  The  words  "  executors  and  administra- 
tors*' have  in  some  cases  been  construed 
to  mean  next  of  kin,  but  the  words 
"  executors,  administrators  and  assigns** 
do  not  admit  of  that  interpretation. 
Qrafftey  v.  Humpage.  vol.  1,  p.  52 

2.  A  devise  of  real  and  personal  estate  to 
a  feme  covert ,  for  life,  for  her  inde- 
pendent uae  and  benefit,  "  with  remain- 
der to  the  heirs  of  her  body,  in  tail," 
with  remainders  over;  accompanied 
with  a  declaration,  *'  that  all  the  afore- 
said limitations  were  intended  by  the  tes- 
tator to  be  in  strict  settlement."  Held, 
that,  subject  to  the  husband's  life  es- 
tate, the  wife  took  an  estate  tail  in  the 
real  estate,  and  an  absolute  interest  in 
the  personalty.     Douglas  v.  Congreve. 

vol.  1,  p.  59 

3.  Devise  to  testator's  widow,  for  life,  with 
remainder  to  trustees  and  their  exe- 
cutors, to  pay  costs,  &c.,  and  to  divide 
the  residue  of  the  rents  amongst  all  the 
testator's  brothers  and  sisters  "  who 
should  be  living  at  the  time  of  the  de- 
cease of  his  (testator's)  wife,  and  to  their 
issue,  male  and  female,  after  the  respec- 
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live  deceases  of  his  said  brothers  and 
sisters,  for  ever;  to  be  equally  divided 
between  and  amoog  them."  Held,  that 
the  words  **  issue  male  and  female"  were 
to  be  construed  as  words  of  limitation, 
and  not  of  purchase ;  and  that  the  chil- 
dren of  a  sister  of  the  testator  who  died 
in  the  lifetime  of  the  widow,  took  no 
interest  under  the  devise. 

A  similar  decision  made  with  respect 
to  personal  estate.     Tate  v.  Clarke. 

vol  1,  p.  100 

4.  The  ultimate  limitation  of  a  fund  in  a 
marriage  settlement,  after  the  death  of  a 
husband  and  wife,  was  to  the  husband,  if 
he  survived  his  wife,  but  if  the  wife  sur- 
vived, then,  after  her  death,  to  such  per- 
son  as  the  husband  should  appoint,  and 
in  default,  "  to  his  executors,  adminis- 
trators, or  assigns.*'  The  wife  survived, 
and  the  husband  made  no  appointment. 
Held  that  his  residuary  legatees,  and 
not  his  next  of  kin,  were  entitled. 
Howell  V.  Gayler,  vol.  6,  p.  1 57 

5.  The  ultimate  trust  in  a  marriage  settle- 
ment of  a  fund  belonging  to  the  wife, 
was  to  her  executors  or  administrators. 
Held,  first,  that  the  surviving  husband, 
who  was  her  administrator  and  not  her 
next  of  kin  was  entitled ;  and  secondly, 
that  if  by  those  words  her  next  of  kin 
were  intended,  then  that  the  next  of  kin 
at  the  death  of  the  wife,  and  not  of  the 
husband  (who  was  tenant  for  life),  were 
entitled.     Allfn  v.  Thorp,      vol.  7,  p.  72 

6.  Under  a  limitation,  by  deed  of  a  fund, 
to  *'  the  executors  or  administrators  of 
the  settlor,  to  and  for  his  and  their  own 
use  and  benefit."  Held,  under  the 
circumstances,  that  the  fund  belonged 
to  the  next  of  kin,  and  not  the  ad- 
ministrator.   Merycn  v.  CoUett, 

vol.  8,  p.  886 

7.  The  word  "  son"  is  quite  as  flexible  as 
the  word  *'heir,"  and  can  as  easily  be 
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read  '*  issue  male"  as  the  word  '*  heir' 
can  be  turned  into  "son."     Jenkint  v. 
Lard  Clinton.  vol.  26,  p.  108 

8.  A  testator  devised  an  estate  to  his 
daughter  for  life,  and  after  her  decease 
to  her  son  or  sons,  daughter  or  daughters, 
to  him,  her  or  them  or  his,  her  or  their 
heirs  for  ever ;  but  should  his  daughter 
die  without  having  such  heir  or  heirs, 
then  the  estate  to  be  sold  within  three 
months  after  her  death,  and  the  produce 
divided  amongst  other  persons.  The 
daughter  died  without  having  had  any 
issue.  Held,  that  the  gift  over  was 
valid  and  took  effect    PolUp  v.  PolUy. 

vol.  29,  p.  134 

9.  The  word  "  heirs,"  in  a  devise  to  first 
and  other  sons,  construed  **  heirs  of  the 
body,"  in  order  to  give  effect  to  the 
general  intention,  that  the  sons  should 
take  successively  and  in  priority  of  birth. 
Hennessey  v.  Bray.  vol.  33,  p.  96 


10.  Devise  to  A.  B.  for  life,  and  afterwards 
to  his  '*  first  and  other  sons  taooessiTcly 
according  to  the  priority  of  their  respec> 
tive  births  and  their  respective  hein" 
[omitting  *'  of  their  bodies"],  to  the  ex- 
tent that  the  elder  should  be  preferred  to 
the  younger,  and  "  for  default  of  such 
son  or  sons,"  to  the  daughters  as  teaants 
in  common  in  fee.  Held,  that  the  tons 
of  A.  B.  took  successively  as  tenants  in 
tail  generaL     Hennessey  v.  Bray. 

vol.  83,  p.  96 

11.  Devise  to'i^.  for  life,  with  remainder  to 
B.  in  fee;  but  if  B.  should  die,  leaving 
issue,  then  to  his  children.  B.  survived 
A,  and  died,  leaving  children.  Held, 
that  the  gift  to  his  children  did  not  take 
effect    Slaney  v.  Slaney,    vol.  38,  p.  681 


LIQUIDATED  DAMAGES. 
[See  Penalty.] 

LIS  PENDENS. 

{^See  Statute  op    Limitations     (Lib 
Pendens).] 

1.  After  bill  filed,  but  before  subpana 
served,  the  Defendant  assigned  the  sub- 
ject-matter of  the  suit.  Held,  that  the 
assignee  was  a  necessary  party,  and  that 
the  Court  would,  if  necessary,  grant  an 
injunction  to  restrain  any  further  assign- 
ment.    Potvell  V.  Wright,    vol.  7,  p.  4M 

2.  Interests  of  Defendants  inter  m,  arising 
out  of  the  rights  of  the  Plainti^  pro- 
tected by  the  doctrine  of  lis  pendent, 
Tyler  v.  Thomas.  vol.  25,  p.  47 

3.  In  a  suit  instituted  by  creditors  for  the 
administration  of  the  testator^  estate, 
the  deficiencv  of  the  personal  estate  for 
payment  of  tne  debts  was  payable  out  of 
two  real  estates  devised  separately  to  the 
Defendants  A.  and  B.  In  1846  the 
debts  were  ordered  to  be  paid  out  of  A.'t 
estate  alone,  without  prejudice  to  his 
right  of  contribution  against  B,'»  estate. 
In  1862  the  suit  was  registered  as  a 
lis  pendens^  and  two  months  afterwards 
B.  mortgaged  his  estate  to  Cwbo  had  no 
notice  of  A,*n  rights.  Held,  that  there 
was  a  lis  pendens  as  regarded  A.'b  righto, 

'  and  that  Cs  mortgage  must  be  post- 
poned to  A.*B  claim.    lUd. 

4.  In  a  suit  to  have  an  appointment,  under 
a  discretionary  power,  declared  invalid, 
a  subsequent  appointment  pendente  lite 
upheld.  IVard  v.  TyrrelL    vol.  2fi,  p.  668 

6.  A  registered  lis  pendens  does  not  create 
a  charge  or  lien  on  the  property,  nor 
does  it  excuse  a  purchaser  from  com- 
pleting his  contract  It  merely  puts  bim 
upon  an  inquiry  into  the  validi^  of  the 
Plaintiff^B  claim.    Bull  v.  Hutchens. 

▼ol.  32,  p.  615 
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LOCO  PARENTIS. 

I.  By  merely  making  provisioni  for  grand- 
chQdren,  grandparents  do  not  necessarily 
place  (bemseWes  in  loco  parentit,  Ly  ddon 
T.  ElUmu  vol.  19,  p.  56  5 

1  A,  B.,  by  two  deeds,  made  provision  for 
bis  natural  children  and  their  mothers. 
Held,  that  the  fact,  that  the  settlor  could 
not  place  himself  in  loco  parentis  as  to 
the  latter,  shewed  that  it  was  not  his  in- 
tention to  do  so  as  to  the  former.  Palmer 
V.  NeweiL  vol.  20,  p.  82 


LONDON. 

Construction  of  a  charitable  gift  to  the 
hospitals  of  London,  WaUaee  v.  The  At- 
torney- General,  vol.  83,  p.  884 


LOST  INSTRUMENT. 

1.  Bill  by  indorsee  against  the  acceptor  of 
a  bill  dleged  to  have  been  mislaid,  lost, 
or  accidentally  destroyed,  for  payment  or 
an  indemnity,  dismissed  with  costs,  the 
lott,  &C.  not  being  sufficiently  proved. 
Cxkell  V.  Bridgeman.  vol.  4,  p.  499 

2.  A  bill  was  filed  for  relief  in  respect  of 
a  lost  bond,  which  was  alleged  to  have 
been  altered  after  its  execution.  Held, 
that  the  doctrine  laid  down  in  Simpton 
r.  Lord  Howden  did  not  apply,  for  the 
bond  being  lost  the  objection  would  not, 
at  law,  appear  on  the  face  of  it.  Wiltiami 
f.  Flight.  vol.  5,  p.  41 

3.  iL,  being  indebted  to  the  Plaintiffs, 
gave  them  a  bill  of  exchange,  drawn  by 
R.  and  accepted  by  the  Defendant,  but 
made  payable  to  it's  order.  The  bill 
was  not  indorsed  by  R,,  and,  being  sent 
back  for  that  purpose,  was  destroyed  by 
R,  Held,  that  a  suit  by  the  Plaintiff 
against  the  Defendant  to  recover  the 
amount  of  the  bill  could  not  be  sustained. 
Edge  V.  Buw^ord,  vol.  81,  p.  247 


LUNACY. 

[&eGUAEDIAN  AD  LlTBM,  JURISDICTION.] 

1.  On  a  bill  to  set  aside  deeds  and  re- 
coveries, on  the  ground  of  the  lunacy  of 
the  party  at  the  time  he  executed  them : 
Held,  that  the  finding  of  the  jury  on 
an  inquisition,  which  overreached  that 
period,  afforded  a  presumption  that  he 
wu  then  insane ;  but  there  being  some 
evidence,  that  after  the  time  when  the 
lunacy  was  stated  to  have  commenced 
the  party  was  not  of  unsound  mind,  an 
issue  was  directed  to  inquire  whether  he 
was  of  unsound  mind  at  the  time  of  exe- 
cuting the  deeds,  &c.  Frank  v.  Main- 
waring,  vol.  2,  p.  115 

2.  A  biU  was  filed  on  behalf  of  an  infant. 


with  the  sanction  of  the  Master,  to  set 
aside  deeds,  executed  by  a  lunatic  after 
he  had  been  found  lunatic  by  inquisition. 
An  issue  having  been  directed,  the  jury 
found  in  favour  of  the  deeds.  The  bill 
was  dismissed  with  costs  of  suit  and  of 
the  issue.    Frank  v.  Mainwaring. 

vol.  4,  p.  87 
8.  The  law  will  rai»e  an  implied  contract, 
and  give  a  valid  demand  or  debt  against 
the  lunatic  or  his  estate,  for  moneys  ex- 
pended for  the  necessary  protection  of 
his  person  and  estate.  Under  a  com- 
mission of  lunacy,  A,  B.  was,  upon  in- 
quisition, found  lunatic,  and  the  verdict 
was  confirmed  upon  the  trial  of  a  traverse. 
Before  the  costs  had  been  ordered  to  be 
raised  A,  B,  died.  Held,  that  under  the 
8  &  4  Will,  4,  c.  104,  the  real  esUte  of 
the  lunatic  was  liable  for  the  costs  of 
the  proceedings.  Williams  v.  IVentworth, 

vol.  5,  p.  325 

4.  Where  a  guardian  ad  litem  of  a  person 
of  unsound  mind,  though  not  so  found 
by  inquisition,  dies,  a  special  application 
is  necessary  to  obtain  the  appointment 
of  a  new  guardian,  and  an  appointment 
by  an  order  of  course  is  irregular. 
Needham  v.  Smith,  vol.  6,  p.  180 

5.  The  Court  under  the  circumstances  of 
the  case,  refused  to  set  aside  deeds  exe- 
cuted by  one  under  restraint  in  a  lunatic 
asylum,  under  medical  certificates.  Selhy 
V.  Jackson,  vol.  6,  p«  192 

6.  When  a  party,  without  authority,  but 
bond  flde,  assumes  the  management  of  the 
property  of  one  mentally  incompetent, 
this  Court  will  not,  on  his  recovery,  re- 
store to  him  his  property  without  making 
an  equity  allowance  for  the  expenses  and 
liabilities.  /bid. 

7.  Difficulty  in  holding  a  partner  who  os- 
tensibly takes  an  active  part  in  the  con- 
duct of  the  business  fi-ee  firom  responsi- 
bifity,  on  the  ground  of  insanity,  in 
respect  of  the  acts  of  the  firm.  Sadler  v. 
Lee.  vol.  6,  p.  824 

8.  J.  was  found  lunatic  in  Ireland,  and  B, 
was  appointed  bis  committee  there.  J. 
being  a  Defendant  to  a  suit  in  England, 
an  application  was  made  that  B.  might 
be  appointed  guardian  ad  litem.  Held, 
that  the  proper  course  was  to  get  the 
Irish  commission  recorded  in  England, 
under  the  1  IVill.  4,  c.65,  s.  41,  and  then 
for  the  lunatic  and  committee  to  answer 
together.     Lady  Hartland  v.  Ateherley, 

vol.  7t  p.  58 

9.  A  bill  may  be  filed  in  the  name  of  a 
person  alleged  to  be  of  unsound  mind, 
though  not  so  found  by  inquisition,  by 
any  one  professing  to  be  his  next  friend  ; 
and  such  a  person  may  be  sued  as  a  De- 
fendant, and  the  Court  then  appoints  a 
guardian  to  answer  for  him.  In  such 
cases,  the  Court  imposes  all  the  restraints 
of  iiifaitcy,  and  the  party  is  bound  by  the 
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acts  of  the  guardiao  so  appointed.  The 
Court  having  proper  evidence,  that  they 
are  incapable  of  protecting  their  own  in- 
terests, treats  them  as  infants  or  as  in- 
sane,  though  not  so  found  \)y  inquisition, 
and  being  satisfied  that  their  next  friend 
or  guardian  pays  proper  attention  to  their 
interests,  and  making  all  necessary  in- 
quiries to  ascertain  their  rights,  and  what 
is  beneficial  to  them ;  or,  if  necessary, 
directing  that  a  commission  may  be  ap- 
plied for,  ultimately  deals  with  their 
lights  and  property  as  justice  may  re- 
quire. NeUon  v.  Dunccmbe  ;  Dunctnabe  v. 
Nelson*  yoL  9,  p.  211 

10.  A  contract  may  be  implied,  in  favour  of 
a  person,  who  has  supplied  a  person  of 
unsound  mind,  though  not  so  found  by 
inquisition,  with  necessaries,  or  has  pro- 
vided  him  with  proper  protection  and 
support.    Ibid, 

11.  Jurisdiction  of  the  Court  to  interfere 
for  the  protection  of  a  lunatic  not  found 
so  by  inquisition.     Ibid, 

12.  Though  the  finding  of  a  person's  in- 
sanity, by  inquisition  upon  a  commission 
of  lunacy,  is  not  binding  on  third  parties, 
still  it  destroys  the  natural  presumption 
in  favour  of  sanity,  and  casts  the  burden 
of  proving  the  person's  sanity  on  the 
par^  alleging  it.    Snook  v.  Waitt. 

vol.  11,  p.  105 

13.  After  a  bill  to  foreclose,  the  mortgagor 
was  found  lunatic  by  inquisition,  at  a  date 
overreaching  the  mortgage  deed.  At  the 
hearing,  an  issue  was  directed  as  to  his 
sanity  at  the  date  of  the  mortgage.  Ibid, 

14.  As  to  the  difficulties  in  ascertaining  a 
man's  sanity,  and  the  proper  tests  to  be 
employed.    Ibid, 

15.  Order  made  by  the  Master  of  the  Rolls, 
directing  the  dividends  of  a  sum  in  Court, 
belonging  to  a  person  of  unsound  mind, 
though  not  so  found  by  inquisition,  to  be 
paid  to  her  father  for  her  maintenance. 
In  re  Berry,  vol.  13,  p.  455 

16.  A  fund  producing  upwards  of  200/. 
a  year,  belonging  to  A,  B.,  a  person  of 
unsound  mind,  though  not  so  found  by 
inquisition,  was  paid  into  Court  under 
the  Trustee  Relief  Act.  A  petition  to 
the  Master  qf  the  Rolls  for  the  application 
of  the  income  towards  his  maintenance 
was  refused.    Re  Irby,       vol.  17,  p.  334 

17.  A  deed  though  overreached  by  the  find- 
ing of  an  inquisition  in  lunacy,  is  not, 
therefore,  necessarily  primA  facie  void. 
Jacobs  y.  Richards ;  Jacobs  v.  Porter, 

vol.  18,  p.  300 

18.  A  party  claiming  under  a  deed  is  not 
bound  to  prove  the  sanity  of  the  person 
executing  it;  the  burden  of  proof  lies 
on  the  other  side.     Ibid. 

19.  A,  B.  executed  a  mortgage  to  the  Plain- 
tiff in  1848,  and  in  1852  he  was  found 
lunatic  as  from  1825.  The  Plaintifi*, 
having    instituted   a  suit    to   foreclose, 


proved  the  execution  of  the  deed  bv  the 
attesting  witness.     The  Defendant  did 
not    cross-examine    this    witness,  but 
entered  into  evidence  to  prove  tbe  in- 
sanity of  the  mortgagor  in  1848.   This 
Court,  observing  on   the  difficuliia  in 
putting  the  Defendant  on  terns  to  re- 
store  the  money.   Held,  that  the  De- 
fendant ought  to  have  filed  a  cross  bill, 
and  a  decree  was  made  for  foreclosure, 
but  not  to  be  drawn  up  for  six  mouths, 
to  enable  the  Defendant  to  take  such 
steps  as  he  might  be  advised.   On  appeal, 
the  Lords  Justices  gave  liberty  to  the 
Plaintiff  to  proceed  at  law,  and  reserved 
further  consideration,  but  in  delauk,dis- 
missed  the  claim.     Jacobs  v.  Richards, 

vol.  18,  p.  300 

20.  Jurisdiction  of  the  Court  to  entertain  a 
suit  instituted  in  the  name  of  a  person 
of  weak  mind  by  a  next  friend.  Light  t. 
Light,  vol.  25,  p.  248 

2 1.  Decree  made  in  such  a  suit  for  the  pro- 
tection of  the  Plaintiff's  property,  and 
liberty  given  to  apply  in  lunacy  as  to 
its  application.     Ibid. 

22.  A  sum  of  390t,  being  the  whole  pro- 
perty  to  which  a  lunatic  (not  so  found  by 
inquisition),  aged  fif^y,  was  entitled,  or- 
dered by  the  Master  of  the  Rolls  to  be 
paid  to  her  mother,  who  had  previously 
maintained  her,  on  her  undertaking  to 
maintain  her  for  the  future.  WUHams  v. 
Allen.  vol.  33,  p.  241 

23.  The  Lords  Justices  made  an  order  under 
**The  Lunacy  Regulation  Act,  1862," 
which  appointed  two  persons  to  receive 
from  the  Defendants  (the  trustees)  and 
apply  for  his  benefit  the  property  of  a 

firisoner  acquitted  on  the  ground  of  his 
unacy.  This  Court,  on  bill  filed,  decreed 
tbe  execution  of  the  order.  Harvey  v. 
Trencfuwd,  vol.  34,  p.  240 

24.  Under  <'  The  Lunacy  Regulation  Act, 
1862"  (25  &  26  Fiat,  c.  86),  the  Lord 
Chancellor  has  power  to  appoint  persons 
to  recover  and  receive  funds  of  a  lunatic 
without  inquisition  and  in  a  summary 
manner,  in  the  alternative  either  of  his 
income  being  under  50/.,  or  his  property 
not  exceeding  1,000/.  in  value.    Ibid. 

25.  This  Court  cannot  entertain  an  objec- 
tion that  an  order  was  made  by  the  Lords 
Justices  in  lunacy  in  the  absence  of 
proper  parties.    Ibid, 

MACHINERY. 

1.  Looms  in  a  mill  were  not  fixed,  bat 
were  merely  steadied,  by  having  their  four 
iron  legs  let  into  four  loom- foots  dropped 
into  the  fioor.  Held,  that  they  did  not 
pass  by  a  mortgage  of  the  mill  and  the 
machinery  belonging  to  the  mill,  nor  by 
a  contract  for  sale  in  similar  terms. 
Hutchinson  v.  Kay.  vol.  23,  p-  413 

2.  Mortgage  of  iron  works  and  rolling  millt 
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with  the  machinery,  &c.  specified  in 
schedule,  "and  all  engines,  machinery, 
fixtures  and  things  which  might  thereafter 
be  fixed  and  Csstened  in  or  upon  the  same 
premises,  whether  in  addition  or  substi- 
tution." Held,  that  the  words  "  fastened 
ID  or  upon  the  same  premiRes"  governed 
the  sentence,  and  that  subsequent  addi- 
tions, consisting  of  an  engine  for  turning 
a  lathe,  a  steam  hammer  and  anvil,  a 
boiler  and  furnace,  passed  to  the  mort- 
gagees; but  that  cutters,  bed  plate, 
straightening  plate,  and  the  metal  floor- 
ing of  the  mill  did  not.  The  MeiropoU- 
ttm  C<mmtie$,  4^.  Society  v.  Brown, 

vol.  26,  p.  454 
1  Under  an  assignment  of  the  machinery 
fastened  in  or  upon  a  mill.  Held,  that 
an  anvil,  though  not  fastened  or  fixed  to 
it,  passed,  as  essential  to  a  fixed  steam 
hammer.    Ibid, 


MAINTENANCE. 
[See  Lunatic,  Precatory  Trusts.] 

1.  An  increased  allowance  for  maintenance 
made  out  of  the  property  of  infants,  for 
the  porpose  of  supporting  their  parents 
who  were  in  great  indigence.  Allen  v. 
Cuter,  vol.  1,  p.  202 

2.  Sums  paid  by  an  executor  out  of  an  in- 
fant's property  for  his  maintenance,  can- 
not be  allowed  by  the  Master  under  a 
direction  to  make  all  just  allowances." 
Cotkam  V.  West.  vol,  1,  p.  880 

3.  A  party,  whose  interest  in  a  fund  had 
not  vested,  held,  under  the  terms  of  a 
power  ID  a  will,  entitled  to  maintenange, 
even  after  attaining  twenty-one.  EUit  v. 
MaxwelL  vol.  3,  p.  587 

4.  Special  order  for  allowance  of  mainte- 
nance to  an  infant  resident  with  her 
father  out  of  the  jurisdiction.  De  Weever 
r.  BaehporU  vol.  6,  p.  391 

5.  A  testator  bequeathed  a  house,  &c.  to  his 
wife,  for  the  use  of  herself  and  his  daugh- 
ter, subject  to  the  following  trust,  "  that 
his  wife  and  daughter  should  live  together, 
and  that  his  wife  should  take  charge  and 
see  to  the  maintenance  and  support  of  his 
daughter,  during  her  minority,  with  the 
instructions  of  H.C."  He  also  gave  100/. 
to  his  wife,  in  addition  to  the  house,  &c., 
for  the  further  support  of  herself  and  his 
<laughter.  Held,  that  the  widow  took 
absolutely,  subject  to  a  trust  for  the 
maioteoance  and  support  of  the  daugh- 
ter during  minority,  and  which  did  not 
cease  upon  her  marriage  under  age. 
OmoU^  V.  Farrell.  vol.  8,  p.  347 

(See  Pride  v.  Pooks,  vol.  2,  p.  430) 
6.  After  the  death  of  their  father,  infants 
petitioned  for  an  allowance  for  mainte- 
nance out  of  their  fortunes.  Held,  that 
such  maintenance  was  to  be  determined 
irrespective  of  the  means  of  their  mother 


to  support  them  out  of  her  own  fortune. 
Douglas  V.  Andrews.  vol.  12,  p.  310 

7.  A  testator  standing  in  loco  parentis,  gave 
to  trustees  a  legacy  of  4,000/.,  on  trust  to 
pay  it  to  ^.  B.,  on  his  attaining  twenty- 
ooe.  He  authorized  them  to  raise  it  by 
mortgage  of  his  real  estates;  and,  out  of 
the  moneys  thereby  bequesthed,  to  raise 
auch  sum,  not  exceeding  the  interest  at 
4  per  cent,  of  the  expectant  portion,  aa 
to  them  should  seem  sufficient  for  main- 
tenance. Held,  that  the  legatee,  during 
minority,  was  entitled  to  maintenance 
only,  and  not  to  the  whole  amount  of  in- 
terest on  the  legacy.    Rudge  v.  WinnalL 

vol.  12,  p.  357 

8.  By  a  settlement  power  was  given  to  the 
wife  to  appoint  a  fund  to  her  children, 
for  any  interests  and  either  absolutely  or 
conditionally;  and  it  empowered  the 
trustees,  during  the  minorities  of  the 
children,  to  apply  the  income  for  their 
maintenance  and  education,  notwith- 
standing the  husband  might  be  of  suffi- 
cient ability  to  maintain  and  educate 
them.  The  wife  appointed  the  fund 
equally  among  all  her  children,  and  di- 
rected the  income,  during  their  minori* 
ties,  to  be  paid  to  her  husband,  to  be  ap- 
plied by  him  for  their  maintenance  and 
education.  The  children  had  other  means 
of  maintenance.  The  trustees  of  the 
settlement  declining  to  pay  the  income  of 
the  trust  fund  to  the  children's  father. 
Held,  that  this  was  a  trust,  and  that  the 
Court  would  apply  a  proper  sum  for  the 
maintenance  and  education,  and  not  ne- 
cessarily the  whole;  and  a  reference  to 
chambers  waa  directed  to  inquire  how 
much  ought  to  be  allowed,  regard  being 
had  to  the  provision  from  other  sources. 
White  V.  Grane,  vol.  18,  p.  571 

9.  Bequest  for  '*  maintenance"  of  a  child 
held  not  to  cease  on  his  death,  but  to 
pass  to  his  representative.  Bayne  v. 
Crowtker.  vol.  20,  p.  400 

10.  Bequest  of  leaseholds,  in  trust  to  pay 
half  uf  the  rents  to  A.  for  life,  and  the 
other  half  to  B.  for  life,  and  in  case  of 
the  death  of  either,  his  share  of  the  renta 
"  to  be  paid  and  applied  for  the  mainte- 
nance of  his  children,"  until  the  decease 
of  the  survivor  of  A,  and  B.,  and  then 
to  sell  and  divide  equally  between  the 
children  of  A.  and  B.  After  the  death 
of  A.y  one  of  his  children  died.  Held, 
that  his  representative  was  entitled  to  a 
share  in  the  rents  until  the  death  of  B. 
Uid. 

11 .  A  trustee  bond  fide  advanced  a  sum  to  ap- 
prentice an  infant,  in  the  life  of  the  infant's 
father,  who  was  in  great  pecuniary  dis- 
tress, while  the  infant's  interest  in  the  trust 
fund  was  contingent,  and  before  a  power 
of  advancement  had  come  into  operation. 
Held,  that  in  taking  the  accounts  as 
against  trustee  the  amount  ought  to  b« 
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allowed  to  him.    Worthington  ▼.  M'Craer. 

▼ol.  23,  p.  81 

12.  Devise  to  the  children  of  J^  B.,  and 
C.  who  should  be  living  when  the  young- 
est attained  twenty-one,  with  a  direction, 
that  **  the  present  yearly  rents "  should 

-  be  paid  to  the  persons  who  brought  up 
the  children  of  C.  Held,  upon  tlie  con- 
text, that  until  the  contingency  hap- 
pened, the  rents  were  to  be  paid  to  such 
persons  in  trust  not  only  for  the  children 
of  C.  but  of  A,  and  B.    Sanders  v.  MilUr. 

vol.  25,  p.  154 

1 S.  Power  of  maintenance  of  **  the  person 
for  the  time  being  entitled  "  to  the  estate, 
held,  to  include  persons  **  absolutely  or 
presumptively  entitled."  S^mey  v.  Wil^ 
mer.  vol.  25,  p.  260 

14.  A  husband  being  held  liable  at  the  suit 
of  the  children  of  his  wife's  first  mar- 
riage to  replace  trust  funds  received  by 
him,  claimed  a  large  sum  expended  in 
maintaining,  &c.  the  children  after  the 
second  marriage.  The  claim  was  dis- 
allowed.   Grove  Y.Price,     vol.  26,  p.  103 

15.  Trustees  applied  a  part  of  the  capital 
of  a  fund  belonging  to  infants,  who  had 
been  left  destitute  by  the  lather,  for  their 
benefit.  They  were  allowed  the  amount. 
Prince  V.  Hine.  vol.  26,  p.  634 

16.  Bequest  in  trust  to  pay  the  interest  to 
the  testator's  wife  for  life,  for  the  sepa- 
rate use  of  his  wife  and  their  children, 
and  applied  for  the  maintenance  and 
support  of  herself,  and  the  maintenance, 
education,  clothing  and  support  of  such 
children.  The  widow  mortgaged  her 
interest  and  became  insolvent.  Held, 
that  the  trust  was  only  for  the  benefit  of 
those  children  requiring  support,  and  a 
reference  was  directed  to  ascertain  what 
part  of  the  income  was  necessary  for  that 
purpose.    Garr  v.  Living,     vol.  28,  p.  644 

17.  A  testator  authorized  his  executor  to 
advance  any  part, "  not  exceeding  one- 
half  of  the  presumptive  share"  of  his 
children,  towards  their  maintenance  and 
advancement  The  esute  being  very 
small,  the  executor  advanced  more  than 
the  whole.  The  estate  being  insufficient 
to  repay  the  amount  to  the  executor,  the 
Court,  in  a  suit  by  a  child  for  adminis- 
tration, gave  priority  to  the  costs  of  suit, 
but  gave  the  surplus  to  the  executor  in 
part  payment  of  bis  advances.  Robinson 
V.  Kiltejf.  vol.  30,  p.  520 

18.  The  testator  gave  his  residue,  on  trust 
to  apply  the  income  for  the  maintenance, 
education  and  support  of  his  children 
until  the  youngest  attained  twenty-one. 
The  children  having  been  maintained, 
&c.,  the  Court  declined  directing  an  ac- 
count of  the  application  of  the  income 
during  the  minority  of  the  youngest 
child,  without  a  special  case  being  made 
out     Hora  v.  Hora,  vol.  33,  p.  88 

19.  Gift  to  a  widow,  she  maintaining  and 


educating   the  testator's    son  sod  tiro 

daughters  thereout,  until  the  son  attained 

twenty -one.   Heldy'Hiat  the  son,  who  had 

married  and  ceased  to  reside  with  bit 

mother,  but  was  still  a  minor,  was  not 

entitled  to  maintenance.  Staniland^.St^ 

^       nilcutdn  voL  34,  p.  5S6 

!   20.  Bequest  to  widow  of  two-thirds  of  the 

!       residue,  "to  be  at  her  sole  and  entire 

disposal,  for  the  maintenance  of  herself 

and  such  child  or  children  as  I  may  les?e 

by  her."     Held,  that  the  widow  had  in 

uncontrolled  power  over  the  income  to 

long  as  the  children  were  maintained, 

and  that  the  right  of  the  children  to 

maintenance  did  not  cease  at  twenty-ooe. 

Scott  V.  Key,  vol.  35,  p.  291 

(  Carr  v.  Ling,  vol.  33,  p.  474} 


MARRIAGE. 

[Set  Foreign   Law,  Married  Womav, 
■  Misrepresentation.] 

1.  After  a  lapse  of  twenty-eight  yean  a 
consent  to  marriage,  so  as  to  avoid  a  for- 
feiture, was,  under  the  circumstances, 
presumed.     Re  Adrian  Birch. 

vol.  17,  p.  3M 

2.  As  to  the  obligation  of  a  father  to  make 
good  promises  made  on  the  marriage  of 
his  daughter,  to  his  intended  son-in-law, 
to  leave  her  a  share  of  his  property,  snd 
on  the  faith  of  which  the  marriage  todc 
place.     Loxley  v.  Heath,     vol.  27.  p.  52J 

3.  A  father,  prior  to  the  marriage  of  his 
daughter,  in  a  correspondence  with  bis 
intended  son-in-law,  stated  that  all 
his  property  would  be  equally  divided 
amongst  his  children  at  his  decease.  A 
settlement  was  executed  prior  to  the  mar- 
riage, which  omitted  all  mention  of  this. 
Held,  that  there  was  an  obligation  bind- 
ing on  the  father;  but  the  first  letter 
having  alluded  to  a  prior  convenation 
applying  the  representation  to  children 
who  should  survive  the  father,  the  Court 
held,  that  this  condition,  though  not  men- 
tioned, afiected  the  whole  of  the  subse- 
quent correspondence,  and  that  the  obli- 
gation was  conditional  on  her  surviving. 
She  predeceased  her  fiither,  leaving  a 
child.  Held,  that  the  father  was  under 
no  obligation  to  leave  any  part  of  his 
property  to  the  daughter  or  her  issae. 
Ibid. 

4.  Upon  the  treaty  for  a  marriage,  the  la- 
ther of  the  lady  wrote  to  the  husband, 
"  I  still  adhere  to  my  last  proposition, 
viz.  to  allow  Elizabeth  100/.  a  year, .  .  > 
and  at  my  decease  she  shall  be  entitled 
to  her  share  of  whatever  property  I  may 
die  possessed  of.**  Held,  Ist.  That  this 
was  a  contract  binding  on  the  father; 
2 fid.  That  it  was  not  so  vague  as  to  pre- 
vent its  being  enforced  ;  3rd.  That  it  did 
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not  inclade  freehold  property ;  4th.  That 
tb«  daughter  waa  entitled  to  an  equal 
share  with  the  other  children  of  the  per- 
sonal estate  which  the  testator  died  pos- 
tessed  of,  after  deducting  the  widow's 
one* third  share  and  the  debts  and  ex- 
penses; 5th.  That  parol  evidence  waa 
iDsdniisaible  to  shew  what  was  intended 
by  the  words  "her  share;"  6th.  That 
the  suit  ought  not  to  be  by  the  daughter 
alone,  but  that  her  husband  ought  to  be 
a  Plain tiC    Loner  v.  Fielder, 

▼ol.  32,  p.  1 


MARRIAGE  ACT. 

Where  the  husband  alone  incurs  a  for- 
feiture under  the  Marriage  Act  (4  Geo. 
4,  c.  76,  a.  23;,  the  Court  has  no  authority 
to  order  any  settlement  of  the  wife's  pro- 
perty on  the  issue  of  the  wife  by  any  sub- 
sequent marriage.  Attomejf' General  ▼. 
MuUtt^.  vol.  7,  p.  851 


MARRIAGE  SETTLEMENT. 
[&e  Absolute  Intbrest,  Consjruction, 

COVEHANT  TO  SETTLE,  DOMICiLE,  EXE- 
CUTORY Trusts,  Implication  (Gift 
it).  Portion,  Reference  (Gift  bt), 
Statute  of  Frauds,  Vesting,  Volun- 
tart  Settlement.] 

1.  Whether,  after  the  execution  of  a  mar- 
riage settlement,  which  is  not  executory, 
the  husband  and  wife  have  power  before 
the  solemnization  of  the  marriage  to  re- 
voke it,  qtutre.    Page  v.  Home. 

voL  9,  p.  570 

2.  On  the  14th  of  March,  in  contemplation 
of  a  marriage,  a  mortgage  in  fee  was 
conveyed  to  trustees,  on  certain  trusts 
for  the  intended  wi£e,  husband,  and  the 
issue  of  the  intended  marriage.  On  the 
27th  of  Marehy  the  husband  and  wife  re- 
voked it.  Upon  a  bill  by  the  husband, 
claiming  the  mortgage  Jure  mariti,  the 
Court  referred  it  to  the  Master  to  in- 
qnire  under  what  circumstances  the  re- 
vocation had  been  executed.    Ibid. 

3.  K/eme  tole,  in  contemplation  of  a  mar- 
riage with  T.,  vested  personal  property  in 
trustees,  upon  trust  for  the  sole  benefit 
of  herself,  her  executors,  &c.,  until  her 
marriage  (if  any),  with  subsequent  trusts 
for  her  issue.  She  never  married  7*.,  but 
before  her  marriage  with  M.  the  trustees 
handed  over  to  her  a  part  of  the  fund. 
Held,  that  the  settlement  was  irrevocable ; 
that  she  had  no  power  of  absolute  dis- 
position until  marriage;  that  the  trusts 
were  to  arise  on  any  marriage ;  and  that 
the  trustees  bad  committed  a  breach  of 
trust  for  which  they  were  answerable. 
M*Donnelti.  BeeUrige.        vol.  16,  p.  846 

4*  On  their  marriage,  a  lady  and  her  hus- 
hand  covenanted  to  settle  her  real  esUte, 
VOL.  xxxvi— 8. 


on  trusts,  under  which  the  husband  was 
to  have  a  life  estate  therein,  and  the  wife 
obtained  benefits  in  her  personalty  which 
she  would  not  have  been  otherwise  en- 
titled to,  and  had  a  power  to  appoint  a 
fund  by  will.  She  appointed  the  fund  to 
strangers.  On  her  death  the  settlement 
turned  out  to  be  inoperative  as  to  her 
real  estate,  she  having  been  an  infant 
when  she  executed  it,  and  the  husband 
therefore  lost  his  life  estate  in  it  Held, 
that  the  appointees  were  not  volunteers 
but  purchasers  under  the  wife,  and  that 
the  husband  waa  not  entitled  to  compen- 
sation out  of  the  wife's  personal  estate 
included  in  the  settlement  for  the  loss  of 
his  life  estate  in  the  wife's  realty.  Cainp- 
bell  V.  Ingilbjf.  vol.  21,  p.  667 

6.  In  the  case  of  marriage  contracts,  it  is 
impossible  to  set  them  aside  after  the 
marriage,  on  the  ground  of  a  failure  of  a 
pecuniary  consideration  on  one  side. 
Ibid. 

6.  Settlement  by  husband  of  all  his  per- 
sonal estate  to  which  he  was  then  or 
might  thereafter  become  entitled,  in 
trust  for  himself  for  life,  vrith  remainder 
absolutely  to  his  wife.  Held,  not  to 
comprise  his  interest  in  a  fund  bequeathed 
to  him  for  life,  with  remainder  to  his 
children.    St.  Aubyn  v.  HuSphreye. 

vol.  22,  p.  176 

7.  By  a  post-nuptial  settlement,  a  husband 
and  wife  covenanted  with  trustees  to 
settle  all  the  property  which  the  wife 
might  become  entitled  to  during  the 
coverture  on  themselves  for  life,  with 
remainder  to  their  children.  During 
the  coverture,  part  of  such  property  waa 
allowed  by  the  husband  to  be  paid  over 
to  the  trustees ;  the  other  part  was  not 
reduced  into  possession  at  the  husband's 
death.  Held,  that  originally,  the  settle- 
ment was  binding  on  neither  party ;  and 
secondly,  that  the  part  paid  over  had 
been  eflectually  made  subject  to  the 
trusts  by  the  husband.  Anderton  v. 
Abbott.  vol.  23,  p.  467 

8.  Invalidity  of  a  parol  agreement  of  the 
husband  prior  to  marriage  to  settle  hii 
wife's  property.    Spicer  v.  Spicer. 

vol.  24,  p.  Z65 

9.  Where,  prior  to  a  marriage,  the  parties 
transfer  a  fund  to  trustees  upon  trusts 
agreed  on  b^  parol  only,  and  the  instru- 
ment declaring  the  same  trusts  is  exe- 
cuted after  the  marriage,  it  is  perfectly 
valid  as  an  instrument  for  valuable  con- 
sideration.    Cooper  V.  Wormald. 

vol.  27,  p.  266 

10.  A  parol  ante-nuptial  contract  is  not  a 
good  consideration  to  support  a  post-nup- 
tial settlement  as  against  creditors.  Got' 
dieutt  V.  Toumeend.  vol.  28,  p.  445 

11.  A  post-nuptial  settlement  of  money 
recited  an  ante-nuptial  contract.  By 
the  settlement,  those  children  who  sur- 
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vWed  their  parents  alone  took,  but  by 
the  contract,  as  recited,  all  the  children 
took  vested  interests  at  their  birth.  The 
recital  beings  the  only  proof  of  the  con- 
tract. Held,  that  the  Court  must  act  on 
the  settlement.     Mignan  v.  Parry. 

vol.  31,  p.  211 

12.  On  Tuesday,  an  intended  husband,  who 
was  an  infant,  wrote  to  the  trustee  of  the 
intended  wife,  *'  that  he  especially  wished 
his  wife's  property  entirely  settled  on  her- 
self,*' and  that  the  wedding  was  to  take 
placeon  Saturday.  They  married  unknown 
to  the  trustee  on  Wednesday,  without  any 
settlemenL  Held,  that  this  letter  con- 
tained no  settlement  or  agreement  for  a 
settlement  binding  on  the-  husband  or 
wife.  Beammoni  ▼.  Carter;  Carter  v.  Beau- 
mont. Tol.  32,  p.  586 

13.  The  five  children  of  a  testator  were 
absolutely  entitled  to  his  residue.  One 
of  them,  on  her  marriage,  settled  her 
fifth  of  such  residue,  and  all  other  her 
share  by  survivorship  or  otherwise,  and 
all  her  right,  contingent,  reversionary, 
or  otherwise,  possibility,  &c.  therein.  She 
afterwards  became  entitled  to  a  further 
share  by  the  death  of  a  brother  intestate. 
Held,  that  it  was  not  included  in  the  set- 
tlement   Edwards  v.  Broughton. 

vol.  82,  p.  667 

MARRIED  WOMAN. 

[See  Husband  and  Wipe,  Married  Wo- 
man's    CONVBTANCB,     MaRRIED    WO- 

man'b  Property.] 

1.  C.  £.,  in  the  lifetime  of  her  husband, 
contracted  a  second  marriage  with  the 
testator,  and  after  his  death  with  /.  C. 
The  testator  believing  C  £.  to  be  his 
wife,  bequeathed  to  her  all  his  property, 
and  appointed  her  his  executrix;  she 
proved  bis  will,  and  J.  C,  as  her  hus- 
band, possessed  part  of  the  estate  of  the 
testator ;  the  next  of  kin  having  filed  a 
bill  against  C.  E*  and  her  real  husband, 
impugning  the  validity  of  the  will,  and 
seeking  an  account  of  the  testator's 
estate.  Held,  that  the  husband  of  C.  E^ 
though  he  had  not  interfered,  was  a  ne- 
cessary party,  but  that  /.  C,  her  supposed 
husband,  was  not.     M*Kenna  v.  Everitt, 

vol.  1,  p.  134 

2.  A  husband  went  abroad,  leaving  his 
wife  and  child  unprovided  for,  whereupon 
the  father  of  the  husband  and  the  father 
of  the  wife  entered  into  an  agreement  to 
allow  the  wife  30/.  each,  "so  long  as  she 
should  continue  separate  and  apart  from" 
her  husband.  Held,  that  the  allowance 
terminated  by  the  death  of  the  husband. 
Miiler  v.  Woodward.  vol.  2,  p.  271 

3.  A  husband  bcramc  liable  for  bills  of 
costs  due  from  his  wife,  dnm  sola,  and 
from  her  former  husband,  to  a  solicitor. 
Held,  that  though  the  relation  of  soli- 


citor and  client  did  not  exist  bftween 
the  solicitor  and  the  second  husband,  yet 
that  the  latter  was  entitled  to  a  Uxatioa 
of  the  bills  of  costs.     Waring  v.  WUHamt. 

vol.  2,  p.  1 

4.  Where  husband  and  wife  are  Defend- 
ants, and  the  suit  does  not  relate  to  se- 
parate estate,  service  of  a  copy  of  the 
bill  on  the  husband  alone,  is  good  service. 
Kent  V.  Jacobs.  vol.  5,  p.  4S 

'  5.  Where  a  suit  relates  to  a  wife's  separste 
estate,  she,  as  well  as  her  husband,  most 
be  served  with  a  copy  bilL  Salmm  v. 
Green.  vol.  8,  p.  457 

6.  A  wife  cannot,  in  this  Court,  be  heard 
upon  a  motion  on  behalf  of  her  hosband. 
OldfieU  V.  Cobbett,  vol.  14,  p.  28 

7«  In  every  ease  where  a  married  woman 
aeeka  to  tax  a  solicitor's  bill,  for  business 
in  respect  of  her  separate  estate,  she  must 
apply  by  her  next  triend.     /«  rt  Waugh. 

vol.  15,  p.  508 

8.  The  next  friend  will  be  liable  for  the 
costs  of  the  order  and  taxation,  but  not 
for  the  amount  of  the  bill.    Ibid. 

9.  Where  a  married  woman  employs  a  soli- 
citor and  makes  her  separate  estate  liable, 
she  is,  though  not  personally  liable,  a 
'*  party  chargeable"  within  the  mean- 
ing of  the  37th  section  of  the  6  &  7 
Fict.  c  73.     Waugh  v.  WaddU. 

voL  16,  p.  521 

10.  A  wife  can  only  be  made  a  party  to  a 
suit  instituted  by  her  husband  in  respect 
of  her  separate  estate ;  and  the  husband, 
by  making  her  a  party,  in  fact  admits  it 
to  be  her  separate  estate.    Eart  v.  Ferris. 

vol.  19,  p.  67 

11.  Whether  a  feme  covert  can,  in  respect 
of  her  separate  estate,  consent  to  a  breach 
of  trust,  qusare.     DavUs  ▼.  Hodgson. 

vol.  25,  p.  177 

12.  A  wife  obtained  an  order  for  protection 
under  the  20  &  21  Fict.  c.  85,  s.  21. 
Held,  that  she  was  entitled  to  payment 
of  a  fund  in  Court  representing  a  l^acv 
bequeathed  to  her.  In  re  KingsUyi 
Trust.  vol.  26,  p.  84 

13.  A  wife  was  deserted  by  her  husband. 
Afterwards,  her  father  bequeathed  a  fund 
for  her  separate  use,  without  power  of 
anticipation,  and  she  subsequently  ob- 
tained a  protecting  order  under  the  20  & 
21  Fict.  c.  85,  s.  21.  Held,  that  she  was 
entitled  to  payment     Cooke  v.  Fuller. 

vol.  26,  p.  99 

14.  A  contract  entered  into  and  paid  for  by 
a  wife,  without  the  knowledge,  but  for 
the  benefit  of  her  husband,  is  valid  and 
binding  when  ratified  by  the  husband. 
Millard  v.  Harvey.  vol.  34,  p.  237 

15.  A  bequest  of  an  annuity  to  a  married 
woman,  **  in  the  event  of  the  death  of  or 
her  separation  from  her  present  hus- 
band," was  followed  by  a  right  to  reside 
in  the  testator's  house  **  in  the  event  of 
the  death  of  her  husband,  or  her  separa- 
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tioD  from  or  liTing  apart  from  him."  She 
was  wparated  from  him,  not  by  any 
legal  sepaiation,  but  by  reason  of  his 
iofirmity.  Held,  that  she  was  eotitled  to 
the  annuity.  Bedbcrougk  ▼.  Bedborough. 
(Nal)  ▼oL34,p.28i) 


MARRIED  WOMAN'S  CONVEY- 
ANCE. 

1.  A  husband  seised  in  right  of  his  wife, 
concurred  with  the  other  tenants  in  com- 
mon in  a  partition  of  estate  and  mines, 
but  no  fine  was  levied.  He  died  in  1 828  ; 
after  which  his  widow  acquiesced  in  the 
arrangement,  and  took  the  benefit  of  it. 
She  and  her  lessee  afterwards  proceeded 
to  get  coal  under  the  land  awarded  to 
other  parties,  and  defended  that  proceed- 
iog,  on  the  ground  that  the  husband's 
acts  were  invalid,  and  that  the  parties 
were  stilt  tenants  in  common  of  the  whole. 
The  Court  restrained  her  by  injunction. 
Modem  t.  Feevera.  vol.  5,  p.  503 

2.  Though  no  assignment  can  be  made  of 
the  reversionary  interest  of  a  married 
woman,  so  as  to  bind  her,  in  the  event  of 
(he  death  of  her  husband  in  her  lifetime 
and  before  it  falls  into  possession,  yet  a 
perfect  conveyance  may  be  made  by  her 
and  her  husband,  under  the  Fines  and 
Recoveries  Act,  of  a  reversionary  inte- 
rest in  the  produce  of  real  estate  directed 
to  be  sold.     Tuer  v.  Tttmer. 

vol.  20,  p.  560 

3.  Stoek  in  Court,  settled  absolutely  to  the 
wpaiate  use  of  a  married  woman,  or- 
dered, upon  her  petition,  to  be  trans- 
ferred into  the  joint  names  of  herself  and 
ber  husband,  her  separate  examination 
and  consent  being  dispensed  with.  Re 
C^«V«  vol  84,  p.  570 


MARRIED  WOMAN'S  PROPERTY, 

[See  Mortgage  (of  Wipe's  Property), 
Power  (Execution  op),  Reduction 
INTO  Possession,  Separate  Use, 
Wipe's  Revbrsionart  Interest.] 

'-  The  income  of  wife's  property,  being 
f^9ft  iu  actiom,  and  not  possessed  or  re- 
duced into  poasesstou  in  the  lifetime  of 
ber  husband,  belongs  to  the  wife  by  sur- 
vivorship, and  not  to  the  representatives 
of  the  httsbaod  or  his  assignee.  Wilkin- 
ton  V.  Chariesworth.  vol.  10,  p.  324 

2-  Bequest  to  .i.,  his  wife  and  children.  A. 
and  hit  wife  being  together  entitled  to 
one-fourth,  A.  insisted  that  he  was  enti- 
tled to  one-half  ©f  such  one-fourth  in  his 
"wn  right,  and  that  his  wife  was  entitled 
to  a  settlement  in  respect  of  a  moiety 
**'"y.  His  wife,  however,  claimed  a  set- 
tlement in  respect  of  the  whole.  Held,  that 
'he  faod  roust  be  reuined,  with  a  direc- 


tion to  pay  the  dividends  to  the  husband 
during  the  joint  lives,  with  liberty  for  the 
survivor  to  apply.  Held  also,  that  if 
such  a  legacy  were  not  brought  under 
the  consideration  of  the  Court,  payment 
to  the  husband  would  be  a  good  payment ; 
but  in  case  of  no  payment  the  wife  would 
be  entitled  by  survivorship.  Atcheton  v. 
Atcheton,  vol.  11,  p.  485 

8.  An  estate  was  devised  to  a  feme  covert 
for  her  separate  use.  She  entered  into  a 
contract  for  sale  and  died,  having  de- 
vised the  estate  to  her  husband,  who  sued 
for  a  specific  performance.  The  pur- 
chaser objected,  that  the  feme  covert  had 
neither  power  to  enter  into  a  contract  nor 
to  devise  the  estate.  The  Court  declined 
to  compel  a  specific  performance  in  the 
absence  of  the  heir.     Harrit  v.  Mott, 

vol.  14,  p.  169 

4.  Trust  funds  were  limited  to  a  married 
woman  absolutely  if  she  survived  her 
husband,  but,  if  she  predeceased  him, 
she  was  to  have  a  general  power  of  ap- 

E ointment  by  will.    The  wife  survived 
er  husband.     Held,  that  the  power  had 
not  arisen,  and  that  therefore  her  will, 
made  during  the  coverture,  was  inopera- 
tive.    Trimmell  v.  FeU,       vol.  16,  p.  587 
(See  Laprimaudaye  v.  Teissier, 

vol.  12,  p.  206) 

5.  The  savings  of  a  wife's  separate  estate 
were  invested  in  the  joint  names  of  bus** 
band  and  wife.  The  fund  was  afterwards 
applied  in  the  purchase  of  a  real  estate. 
After  the  death  of  the  husband,  the 
Court,  on  the  evidence.  Held,  that  the 
estate  belonged  to  the  wife.  Darkin  v. 
Darkin.  vol.  17,  p.  578 

6.  Two  promissory  notes,  and  a  gas  share, 
were  left  to  a  feme  sole  for  her  separate 
use.  She  married,  but  they  were  not 
settled,  and  they  were  subsequently 
transferred  into  the  name  of  the  husband. 
There  being  written  recognitions  of  the 
husband  that  they  were  the  wife's.  Held, 
after  his  death,  that  they  belonged,  aa 
separate  estate,  to  her.    Ibid, 

7.  Husband  and  wife  had,  for  many  years, 
lived  and  were  still  living  separate.  The 
husband  remitted  money  for  her  mainte- 
nance and  support.  She  saved  a  consi- 
derable portion.  Held,  that  the  husband 
could  not  recover  back  these  savings,  and 
a  demurrer  to  a  bill  by  the  husband 
against  his  wife  and  her  bankers  for  that 
object  was  allowed.     Brooke  v.  Brooke. 

vol.  25,  p.  342 

8.  Upon  a  marriage,  the  lady's  property 
was  settled  on  herself  until  the  marriage, 
and  afterwards  on  certain  trusts,  and 
giving  her,  in  the  eVent  of  her  prede- 
ceasing her  husband,  power  to  appoint 
the  property  by  will.  Shortly  after  the 
marriage,  the  lady  made  a  will  appointing 
and  bequeathing  the  property  partly  to 
her  husband's  family.     She  survived  her 
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hatband,  and  the  marriage  turned  out  to 
be  void.  Held,  thatnotiriihstanding  cbe 
power  bad  never  arisen,  the  will  was  a 
valid  disposition  of  the  settled  property. 
Jonet  V.  SomihalL  vol.  30,  p.  187 

MARSHALLING  ASSETS. 

1.  A,f  being  entitled,  to  a  moiety  of  an  es- 
tate, covenanted  to  settle  it  on  himself 
for  life,  with  remainder  to  his  wife  and 
children.  He  afterwards  acquired  the 
other  moiety,  and  mortgaged  the  entirety 
to  B.^  who,  having  no  notice,  obtained 
priority  over  the  wife  and  children  of  A, 
By  the  will  of  B.  the  mortgage  was  given 
to  C.  for  life,  with  remainder  to  A.  abso- 
lutely. A.  died,  and  C,  by  virtue  of  the 
mortgage,  received  the  rents  of  the  en- 

'  tirety  to  the  disappointment  of  the  wife 
and  children  of  A.  C,  afterwarda  died. 
Held,  that  the  widow  and  children  of  A. 
had  no  equity  as  against  the  general  ere- 
ditors  of  A.  to  have  a  lien  on  the  second 
moiety  of  the  estate,  to  recoup  the  loas 
susuined  by  them  by  C.*s  receiving  the 
rents  of  the  moiety  of  the  esute  t^und 
by  the  settlement,  from  the  death  of  A. 
to  the  death  of  C,  but  that  they  must 
come  in  as  specialty  creditors  under  the 
covenant.    Aldridge^.  Wettbrook. 

vol.  5,  p.  188 

2.  "A  testator  bequeathed  legacies  to  A.,  B, 
and  C,  payable  out  of  his  personal  estate, 
and  he  devised  his  real  estate,  subject  to 
the  payment  of  his  debu,  to  D.  and  E. 
The  personal  esute  being  eihausted  in 
payment  of  debts,  the  legatees  were  held 
entitled,  on  the  principle  of  marshalling, 
to  have  recourse  for  payment  to  the  real 
estate,  to  the  prejudice  of  the  devisees. 
Surtees  v.  Parkin.  vol.  19,  p.  406 

5.  Two  properties,  X.  and  1%  were  mort- 
gaged to  A.,  and  afterwards  X.  alone  is 
mortgaged  to  B.  Held,  that  B.  is  en- 
titled to  have  the  securities  marshalled 
so  as  to  throw  A,*9  mortgage  in  the  first 
instance  on  estate  F.     Oibton  v.  Seagrim, 

vol.  20,  p.  614 
4.  A  trustee  advanced  to  A.  B.  (one  of  his 
eeituisqueirtutt)  a  part  of  the  trust  funds, 
to  enable  him  to  purchase  a  real  estate. 
A.  B,  died  without  having  repaid  the 
money,  having  devised  the  estate,  and 
his  personal  estate  was  insufficient  to 
pay  his  debU  and  legacies.  Held,  first, 
that  there  was  a  lien  on  the  estate  for  the 
trust  funds ;  and,  secondly,  that  the  pe- 
cuniary legatees  had,  as  against  the  de- 
visees, a  right  of  marshalling,  so  as  to 
have  the  lien  satisfied,  primarily,  out  of 
the  purchased  estates  Birds  v.  Atkey. 
(No.  2.)  vol.  24,  p.  618 

6,  A  testator  bequeathed  an  annuity  to  his 
wife  for  life,  and  his  residuary  estate  to  his 
children.  The  executors  set  apart  a  fund 
to  answer  the  annuity.      Some  of  the 


children  settled  their  shares  in  this  fiiwl, 
by  specific  description,  and  they  sfter- 
wards  incumbered  the  shares  in  the  other 
residuary  estate.     By  the  reduction  of 
the  interest  of  the  fund  set  apart,  the 
capital  of  it  was  resorted  to  for  psyment 
of  the  annuity.     Held,  that  the  persooi 
claiming  under  the  settlement  were  not 
entitled,  as  against  the  incumbrancers  of 
the  residue,  to  have  the  annuity  fund 
made  good  out  of  the  residuary  estate. 
Wedderbmm  v.  Wtdderbmm. 

vol.  25,  p.  US 
6.  Pecuniary  legatees  are  entitled,  as  sgaiost 
the  devisees  (under  the  doctrine  of  mar- 
shalling  assets),  to  stand  in  the  place  of 
an  unpaid  vendor  whose  lien  has  ex- 
hausted the  personal  assets.  Lord  iM- 
ford  V.  Pom^t  Keek.  (No.  3.) 

vol.  85,  p.  77 

MASTER  OF  THE  ROLLS. 
[See  Jurisdiction.] 

MERGER. 
[See  MeaoBE  or  Charob.] 

1.  Valid  lease  of  charity  property  which 
had  merged  in  the  fee  by  an  invalid  ab- 
solute convevance  to  the  lessee,  sustained 
on  setting  aside  the  latter  on  an  informa- 
tion by  the  Attorney-General.  AUomtf- 
Genenti  v.  Kerr.  voL  2,  p.  420 

2.  The  owner  in  fee  bought  up  an  existing 
building  lease  of  the  property,  and  had 
it  assigned  to  a  truatee,  in  trust  for  him, 
"his  executors,  administrators,  and  as- 
signs.*' Held,  that  the  presumption  was, 
that  the  lease  had  not,  in  Equity,  merged 
in  the  inheritance,  but  that  it  iMSsed  u 
part  of  his  personal  estate.  Held  also, 
that  the  burden  of  proof  was  on  those 
who  asserted  the  contrary.  Gmmter  v. 
Ounier,  vol.  2S,  p.  571 

8.  A.  B.,  being  owner  of  a  leasehold,  pur- 
chased the  reversion  in  fee  and  had  it 
conveyed  to  a  trustee  expressly  that  the 
term  might  not  merge.  He  afterwards 
bequeathed  to  his  wife  **  the  whole  of  bis 
personal  property,  estate  and  effects  of 
every  and  whatsoever  kind  they  might  be." 
Held,  first,  that  the  real  esute  did  not 
pass ;  and,  secondly,  that  the  term  did 
not  attend  the  inheritance,  but  passed  to 
the  widow.     Belaney  v.  Belamen. 

voL  85,  p.  469 

MERGER  OF  CHARGE. 

[See  Life  Tenant  and  Remaindbriiav.] 

1.  A  person  having  a  partial  interest  in  an 
estate  bought  up  charges  thereon,  and 
had  them  transferred  to  trustees  for  him : 
he  afterwards  became  absolutely  entitled 
to  the  estate.    Held,  under  the  circum- 
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•dmces,  that  the  cbarires  hmd  merged  in 
the  inheritance.  Lard  Seltey  w.  Lord  £sake, 

vol.  1,  p.  146 
2.  Where  the  lame  person  becomes  abso- 
lutely entitled  to  an  esUte  and  a  sum  of 
money  charged  upon  it,  the  charge  will 
be  deemed  extinguished,  unless  it  ap- 
pears that  the  owner  intended  otherwise. 
H9od  V.  Phillipg.  Tol.  3,  p.  513 

8.  For  the  purpose  of  shewing  the  inten- 
tion, evidence  direct  and  presumptive 
may  be  resorted  to.    A  transfer  to  a  trus- 
tee BBuat  be  eonsidered  as  one  of  the 
grounds  rebutting  the  presumption   of 
merger;  but  does  not  amount  to  deci- 
sive evidence  against  the  presumption. 
/Mo* 
4.  A.  B.,the  owner  in  fee  of  an  estate,  paid 
off  a  mortgage  in  fee  existing  on  it, 
which  in  1807  was  transferred  to  a  trust- 
tee,  in  trust  for  A,  B,,  her  *'  heirs,  execu- 
tors, administrators,  and  assigns  respec- 
tively;" and  the  trustee  covenanted  to 
convey  to  J.  B.,  her  heirs  or  assigns,  or 
unto  such  other  person  or  persons,  and 
in  luch  manner  and  form  as  J.  B.,  her 
heifs,  executors,  administrators,  or  as- 
ngns  should  direct    A.  B.  devised  the 
estate  to  a  truatee  to  pay  certain  speci- 
fied  legacies,  and  subject  thereto,  she 
devised  it  to  C.  /).  in  fee,  **  and  upon  or 
for  no  other  use,  trust,  intent,  or  purpose 
whatsoever."    J.  B.  died  in  1832.    Held 
that  the  mortgage  had  merged.    Ibid. 
^  An  estate  subject  to  two  charges,  was 
devised  to  the  party  entitled  to  the  first 
chaige ;  and  by  the  aettlement  made  on 
her  marriage,  to  which  the  aecond  incnm- 
brancer  was  no  party,  it  was  agreed  that 
the  charge  should  not  be  raised,  snd  the 
esute  was  thereby  settled.    Held,  that 
the  first  charge   could  not  be  set  up 
■gainst  the  second  incumbrancer.    Far^ 
rowf.lUts.  vol.4,  p.  18 

6*  Meiger  of  a  charge  in  the  inheritance  is 
not  to  be  assumed,  if  it  would  be  con- 
tnry  to  the  interest  of  the  owner  of  the 
estate  and  charge.     Davit  v.  Barrett, 

vol.  14,  p.  542 
'•  An  esute  vested  in  J.  for  life,  with  re- 
mainder  to  his  eldest  son  B.  in  tail,  was 
subject  to  considerable  family  mortgages. 
A,  being  possessed  of  other  large  pro- 
perty, granted  an  annuity  of  2,500/.  a 
year  to  ^.,  to  cease  upon  his  death,  or 
upon  B.'t  "paying  off;  satisfying,  and 
discharging"  the  several  mortgages. 
Held,  on  the  whole,  that  the  intention 
wu  to  merge  the  mortgages.  Hoghton 
»./%*'•».  vol.15,  p.  278 

0*  A  life  estate  and  a  life  annuity  charged 
M  the  same  estate,  and  devised  to  the 
^toe  person,  held  not  to  have  merged. 
A  testator  deviaed  to  the  Defendant,  a 
nisrned  woman,  a  reveraionary  life  inte- 
rest in  an  esute,  and  ahe  bequeathed  to 
me  Defendant,  for  life  and  for  her  sepa- 


rate  use,  an  annuity  charged  on  the  same 
estate,  and  to  commence  immediately. 
She  also  bequeathed  otiier  annuities  simi- 
larly charged.  At  the  death  of  the  tes- 
tatrix, the  prior  limitation  having  failed, 
the  Defendant  became  tenant  for  life  in 
possession.  The  Defendant  afterwarda 
became  discovert,  and  the  property 
having  become  insufficient  to  pay  aU  the 
annuities,  Held,  that  a  merger  of  the 
Defendant's  annuity  in  her  life  estate,  by 
operation  of  law,  would  not  be  presumed. 
Byam  v.  Suttam.  vol.  19,  p.  556 

9.  A,,  the  owner  of  a  freehold  eatate,  sub- 
ject to  a  mortgage  in  fee  to  secure  1,300/., 
devised  and  bequeathed  his  real  and  per- 
aonal  estate  to  B.  the  mortgagee.  B.,  in 
hia  residuary  account,  stated  that  he  had 
retained  467/.,  out  of  the  persond  estate, 
towarda  payment  of  his  mortgage  debt. 
Afterwards  B,  devised  the  property  to 
three  relatives  of  A*,  "provided  they 
undertake  to  receive  the  same  with  all 
the  liabilities  attaching  thereunto." 
Held,  first,  under  the  circumstances, 
that  the  mortgage  had  not  merged  in 
the  fee;  and  secondly,  that  the  three 
took  the  estate  subject  to  the  payment 
of  the  balance  of  the  mortgage  debt. 
Hatch  V.  Skelton,  vol  20,  p.  453 

10.  The  owner  of  an  estate  voluntarily 
charged  it  with  his  own  simple  contract 
debt,  and,  by  the  same  deed,  aettled  the 
estate,  subject  thereto,  on  himself  for 
life,  with  remainder  to  his  daughter.  He 
afterwards  paid  off*  the  debt,  but  de- 
clared that  the  charge  should  continue 
for  the  benefit  of  his  personal  estate. 
After  his  death,  held,  that  the  charge 
atill  aubsisted  and  must  be  raised  and 
paid.    Jameson  v.  Stein,  vol.  21,  p.  5 

11.  Charge  paid  off*  by  a  person  having 
only  a  partial  interest  in  the  estate— 
Held,  not  to  have  merged.    Pitt  v.  Pitt. 

vol.  22,  pw  294 

12.  In  1824  A.  purchased  an  estate,  and  he 
mortgaged  it  to  raise  part  of  the  pur- 
chase-money. In  February 1 1840,  it  was 
paid  off*  and  transferred  to  B.,  who  in 
April,  1840,  executed  a  declaration  of 
trust  in  favour  of  A.  A,  died  in  1848. 
Held,  that  the  charge  had  merged.   Ibid* 

18.  When  the  owner  of  an  estate  in  fee 
simple  becomes  entitled  to  a  charge  on 
that  estate,  primi  facie  the  charge,  in 
equity  at  least,  merges  in  the  inherit- 
ance, unless  the  owner  of  the  estate  does 
some  act  to  keep  it  alive,  or  unless,  from 
the  circumstances  of  the  case,  it  would 
be  for  his  interest  that  it  should  continue 
to  be  a  subsisting  charge.  Surii^en  v. 
Swiften,    (No.  3.)  vol.  29,  p.  199 

14.  Devise  by  the  owner  in  fee  without 
mentioning  a  charge  on  it  to  which  he 
was  absolutely  entitled.  Held  to  be 
some  indication  of  his  intention  to  merge 
it.    Ibid. 
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15.  The  testator  was  owner  in  fee  of  an 
estate  on  which  there  was  a  charge  of 
6,000/.  to  which  he  was  absolutely  en- 
titled,  and  a  subsequent  charge  of  a 
jointure  in  favour  of  B.  The  testator  de- 
vised the  esute  in  fee  to  B.  Held,  that 
she  took  discharged  of  the  mortgage. 
Swit^fen  v.  Switjen,    (No.  S.) 

▼ol.  29,  p.  199 

16.  Where  a  charge  on  an  estate  becomes 
vested  absolutely  in  the  owner  of  the  in- 
heritance of  the  estate,  the  three  tests 
usually  applied  for  ascertaining  whether 
the  charge  has  merged  are: — First,  whe- 
ther there  has  been  an  actual  expression 
of  intention  to  that  effect;  secondly, 
whether  the  aets  done  by  the  owner  of 
the  estate  are  only  consistent  with  the 
charge  being  kept  on  foot ;  and  thirdly, 
whether  it  is  for  the  interest  of  the  owner 
that  the  charge  should  not  merge  in  the 
inheritance.     Tyrwhitt  v.  Tyrwhiti. 

vol.  32,  p.  244 

17.  As  to  the  effect  of  an  expression  of  in- 
tention, on  the  part  of  the  owner  of  the 
inheritance  of  an  estate,  as  to  the  merger 
of  a  charge  thereon,  made  previous  to 
his  becoming  absolute  owner  of  the 
charge.    Jbid» 

18.  A  fund,  which  was  held  in  truat  for  A. 
for  life,  with  remainder  to  B,  absolutely, 
was  lent  by  the  trustees  (B.  and  C)  to 
B.,on  mortgage  of  his  fee  simplie  estates. 
By  the  mortage  deed,  the  trustees  de- 
clared that  they  would  hold  the  fund, 
after  the  decease  of  ^.,  for  "  B.,  his  exe- 
cutors, administrators  and  assigns,  for  his 
and  their  absolute  benefit."  B.  sur- 
vived A.  and  died.  Held,  that  this  was 
not  a  suflScient  indication  of  a  contrary 
intention  to  prevent  the  meif^er  of  the 
charge  in  the  inheritance.    Ibid, 

19.  A,  and  B,  mortgaged  their  estate  to  C 
Afterwards  B.  conveyed  all  his  interest 
in  the  estate  to  yf.,  in  consideration  of  a 
second  charge  on  the  estate.  A,  after- 
wards sold  and  conveyed  the  equity  of 
redemption  to  C.  in  consideration  of  the 
mortgage  debt  Held,  that  C.'s  first  mort- 
gage was  not  thereby  extinguished  as 
against  B.  so  as  to  give  B.  priority  over 
C.     Haydon  v.  Kirkpatriek, 

vol.  84,  p.  645 

MESSENGER. 
[Set  Officer  of  Court.] 


METROPOLITAN  BUILDING  ACT. 

A  tenant  in  possession,  having  an  equitable 
interest  only  under  an  agreement  for  a 
lease  for  a  term,  is,  in  equity,  an  '*  ad- 
Joining  owner"  under  the  Metropolitan 
Building  Act  (18  &  19  Fici,  c.  122),  and 
three  roontha'  notice  must  be  given  to 
him  before  any  alterations  affecting  bis 


premises  can  be  commenced  bv  hisneigh- 
oour,  under  the  powers  of  that  act. 
Cowen  v.  PhUlipt.  voL  83,  p.  18 


MINES  AND  MINERALS. 

[&«  Leasb,  Life  Tenant  and  Remain- 
derman.] 

1.  Order  made,  on  motion,  for  an  inspec- 
tion of  coal-mines.  The  AUomey-Geweral 
V.  Chambers.  voL  12,  p.  159 

2.  Observations  as  to  the  doubtful  and 
speculative  character  of  mining  opera- 
tions.   Jennings  v.  Bronghion. 

voL  17,  p.  234 
8.  Mines  being  of  a  property  of  a  specu- 
lative character,  it  is  incumbent  on  par- 
ties setting  up  claims  in  respect  of  them 
to  act  speedily.      CkmenU  ▼.  HtdL 

ToL  24,  p.  333 

4.  The  owner  of  a  mine  sought  relief 
against  the  owner  of  an  adjoining  mine 
for  an  alleged  trespass  in  working  into 
the  Plaintiff's  mine.  Held,  that  the 
Plaintiff,  upon  making  out  a  prHsA  faeU 
case,  was  entitled  to  an  interlocutory 
order  for  the  inspection  of  the  Defend- 
ant's mine ;  that  the  denial  by  the  De- 
fendant of  the  treapasa  was  not  a  suffi- 
cient ground  for  refusing  the  order,  and 
that  it  did  not  depend  upon  the  balance 
of  testimony.    BeimtM  v.  WkiiBkmue* 

vol.  2S,  p.  119 

5.  A  power  of  sale  and  exchange  does  not 
authorize  trustees  to  sell  the  lands  with 
a  feservation  of  the  minerala.  Bnekiey 
V.  Howell,  vol.  29,  p.  546 

6.  By  mining  operations,  the  Defendant 
had  sunk  not  only  the  level  of  a 
stream  supplying  the  Plaintiff's  mill,  but 
also  that  of  the  adjoining  land.  The 
Plaintiff  filed  a  bill  for  an  ii^ unction; 
but  it  did  not  appear  that  there  had  been 
any  diminution  of  water  to  the  mill. 
Held,  that  the  bill  ought  not  to  be  dis- 
missed :  and  on  the  Defendant's  under- 
taking not  to  work  the  minerals  so  at 
to  obstruct,  &c.  the  water  and  the  supply 
thereof  along  the  watercourse,  it  was 
retained,  with  liberty  tp  apply.  The 
Court  however  intimated,  that  in  deftult 
of  the  undertaking  being  given,  an  in- 
junction would  be  granted.  Elwett  v. 
Crowiker,  vol.  81,  p.  163 

7.  A  testator  demised  all  the  seams  oif  coal 
under  his  estate,  but  only  two  seams 
were  worked  or  known  of  in  his  life. 
After  his  death  a  lower  seam  was  dis- 
covered, which  could  only  be  worked  by 
a  new  shaft.  A  new  lease  being  granted 
after  the  testator's  death:  Held,  that 
the  tenant  for  life  under  his  will  was  en- 
titled to  the  annual  profits  arising  from 
the  new  seam.    Spencer  v.  Scmrr, 

vol.  31,  p.  Mi 

8.  It  ia  a  question  of  degree,  to  be  csu- 
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blishcd  by  evidence,  whether  the  working 
of  a  donuafit  or  abandoned  mine  by  a 
tenaot  for  life  is  waste  or  not.     Bagoi  v. 
ii«goL    Leggt  V.  Legge.     vol.  32,  p.  609 
9.  SemhU^  that  a  mine,   the  working    of 
which  had  been  discontinued  for  twenty 
or  thirty  years,  in  consequence  of  its  not 
hating  been  remunerative,  might,  after 
th4t  time,  be  worked  by  a  succeeding  te- 
usnt  forlife ;  but  a  mine,  where  the  wurk- 
ibg  of  which  has  been  abandoned  by  the 
owner  of  tlie  inheritance  for  tlie  advan- 
tage of  the  property,  cannot  be  worked 
by  a  succeeding  tenant  for  life.      Bogot 
V.  Bag9t.  voL  32,  p.  d09 

MINUTES. 

[See  Decree.] 

1.  Rule  of  practice  as  to  varying  the 
mioutes  of  decrees.  The  registrar  must 
first  complete  the  mioutes,  and  any  party 
dissatisfied  may  tlien  give  notice  of  mo- 
tion specifying  the  subject  of  complaint. 
Prittee  v.  Homard.  vol.  14,  p.  208 

2.  When,  at  the  hearing,  liberty  is  given 
to  mention  the  case  again  on  the  minutes, 
it  must  be  done  at  least  within  a  fort- 
night, otherwise  the  parties  must  give 
notice  of  motion  specifying  the  altera- 
tions,   if 0«<  v.  Cooper.       vol.26,  p. 373 


MISCALCULATION. 

[See  Leoact.] 

MISDESCRIPTION. 

[&«  Description  of  Gift,  Descrip- 
tion OF  Legatee,  Security  for 
Costs,  Title  of  Bill.] 

1.  Bequest  of  800/.  to  the  four  eldest  chil- 
dren of  the  testatrix's  eoicsm  A,  fi.,  and 
20(M.  to  the  three  remaining  children  of 
her  uncle  A,  B,  The  testatrix  had  a 
cousin  and  an  uncle  of  that  name.  The 
cousin  had  seven  children,  and  the  uncle 
one :  but  he  had  three  remaining  grand- 
children, one  other  having  died.  Held, 
that  the  three  younger  diildren  of  the 
eosfiswere  entitled  to  the  200/.  Brit- 
tow  T.  Bristow.  vol.  5,  p.  289 

2.  Plea  of  misnomer  overruled.  Ctut  v. 
Smthee.  vol.  12,  p.  435 

S.  A  testator  charged  all  the  "  moneys 
standing  in  bis  name  in  the  public  funds'* 
with  the  payment  of  an  annuity.  He 
had  no  money  standing  in  his  own  name, 
but  be  was  entitled  to  interests  in  funds 
standing  in  the  names  of  trustees.  Held, 
that  such  interests  were  charged  with  the 
annuity.     QuenneU  v.  Turner, 

vol.  13,  p.  240 

^  A  testator  gave  real  estate  and  personal 
nut^  in  trust    to   sell  and  invest  in 


"  stock,  funds,  and  securities,"  and  hold 
the  residue  thereof  upon  the  trusts  de- 
clared by  any  codicil.  By  a  codicil,  he 
gave  "the  trust  moneys,  stocks,  funds 
and  securities"  by  the  will  bequeathed, 
to  charitable  purposes.  Held,  that  the 
residuary  real  estate  passed.  ^V fucker  v. 
Hume,  vol.  14,  p.  609 

5.  A  bequest  made  in  1852  "  to  tlie  Curetf 
Street  liifiraiary,  Lincoln'a  Inn  Fields, 
lAfudoH,'*  held  to  belong  to  the  **  Public 
Dispensary,"  founded  in  Carey  Street 
in  1782,  removed  to  Bishop* s  Courts  Chan- 
eery  Lane,  in  180ti,  and  afterwards  to 
Carey  Street  in  1850,  and  not  to  the 
King's  College  Honpital,  founded  in  Carry 
Street  in  1889,  the  testator  having  re- 
tired from  business  and  left  the  neigh- 
bourhood in  1824.  King's  College  Hos- 
fAtal  V.  Whieldon.  vol.  18,  p.  30 

6.  A  testatrix  gave  her  real  estate  in  trust 
for  her  grandchildren  (by  name)  and 
their  issue,  as  Af.  F,  should  appoint,  and 
in  default  of  such  appointment,  upon 
trust  for  **  my  aforesaid  nephews  and 
nieces  and  theirrespective  lawful  issue,  and 
also  the  issue  (if  an^)  of  M.  F.  and  their 
several  and  respective  heirs  and  assigns 
for  ever"  as  tenants  in  common.  No 
nephews  or  nieces  were  mentioned  in  the 
will.  M.  F,  died  without  appointing. 
Held,  that  there  was  no  gift  by  implica- 
tion to  tlfe  grandchildren  and  their  issue. 
Secondly,  that  the  words  "  my  aforesaid 
nephews  and  nieces  could  not  be  read 
"my  aforesaid  grandsons  and  grand- 
daughters." Thirdly,  that  the  gift  to  the 
nephews  and  nieces  were  not  void  for 
uncertainty;  and  lastly,  that  they  took 
iu  tail.    Campbell  v.  BouskelU 

vol.  27.  p.  325 

7.  Property  was  settled  on  John  Gamer  of 
Sambourne,  and  i^/tsa6e/A  his  wife  and  her 
children.  There  was  a  person  named 
John  Gamer  of  S^mhoume,  whose  wife 
was  Hannah,  but  they  were  not  related  to 
the  settlor.  There  was  also  a  William 
Gamer  of  Beoley,  whose  wife  was  Eliza- 
beth, and  she  was  a  niece  of  and  intimate 
with  the  settlor.  Held,  that  the  Utter 
were  intended.     Gamer  v.  Gamer. 

vol.29,  p.  114 

8.  Bequest  to  *'  Francis,  the  youngest  son  of 
F.  6."  He  had  no  son  Francis,  but  he 
had  an  eldest  named  Arthur  Francis  and 
a  youngest  named  Arthur  Charles^  who 
was  the  testator's  godson.  Held,  that  the 
youngest  was  entitled  to  the  legacy.  Re 
Gregory's  Settlement  and  IVilL 

vol.  34,  p.  600 

MISJOINDER. 

1.  A  husband  and  wife  were  joined  as  co- 
PlaintiiTs  in  a  suit  relating  to  the  sepa- 
rate property  of  the  wife,  and  the  De- 
fendant objected,  by  his  answer,  ta  the 
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misjoinder  of  the  Plaintiffs.  The  cause 
coming  on  to  be  heard,  the  Court,  after 
hearing  the  case,  refused  to  dismiss  the 
bill ;  but,  upon  the  husband  giving  secu- 
rity for  all  the  costs,  permitted  the  bill 
to  be  amended,  by  adding  a  next  friend, 
and  making  the  husband  a  Defendant. 
England  ▼.  Doumt,  vol.  1,  p.  96 

2.  The  bill  sought  a  general  account  of  the 
estate  of  a  testator  who  died  in  1807»  one 
of  the  CO- Plaintiffs  being  held  bound  by 
a  settlement  of  accounts  in  1822.  Held, 
that  in  this  suit  all  the  other  co- Plaintiffs 
were  equally  bound  by  that  settlement, 
and  that  in  this  suit  the  accounts  could 
only  be  directed  on  the  footing  of  such 
setdement    Lambert  v.  Hutchinson, 

▼ol.  1,  p.  277 

8.  Notwithstanding  a  misjoinder  of  Plain- 
tiffs, the  Court  permits  a  decree  to  be 
made  at  the  hearing,  when  it  appears 
that  justice  can  be  done  to  all  parties  not- 
withstanding the  misjoinder.     Ibid. 

4.  M.  /.,  the  personal  representative  of  a 
deceased  trustee,  together  with  infants, 
beneficially  interested  in  a  fund,  by  M. 
/.,  their  next  friend,  were  co- Plaintiffs 
in  a  suit,  the  object  of  which  was  to 
make  the  tenant  for  life  and  his  interest 
in  the  trust  funds  answerable  for  part  of 
the  trust  funds  which  the  tenant  for  life 
had  applied  to  his  own  use :  there  were 
other  parties  interested  in  the  restitution 
of  the  fund,  who  were  made  defendants. 
The  Court,  being  of  opinion  that  the 
trustee's  assets  might,  in  the  progress  of 
the  suit,  have  to  be  resorted  to  for  the 
purpose  of  making  good  the  breach  of 
trust,  and  that  the  interests  of  the  infants 
and  of  M,  J.  would  thereby  ultimately 
become  conflicting,  dismissed  the  bill 
with  costs,  on  the  ground  of  the  misjoin- 
der of  Plaintiffs,  but  without  prejudice  to 
any  new  bill.    Jacob  v.  Lucas. 

vol.  1,  p.  436 

6.  A  person  may  maintain  a  suit  as  sole 
Plaintiff,  though  'vniting  in  himself  se- 
veral characters,  having  distinct  conflict- 
ing rights  in  the  subject  of  a  suit;  but  the 
Court  will  not  in  a  suit  so  constituted 
decide  on  the  conflicting  rights  vested  in 
the  Plaintiff,  and  by  its  decree  will  make 
provision  for  the  protection  of  the  De- 
fendants from  any  prejudice  which  may 
arise  from  the  peculiar  constitution  of 
the  suit.    BUase  v.  Burgh,     vol.  2,  p.  221 

6.  A  suit  was  instituted  by  a  husband  and 
wife,  and  a  decree  made  therein.  It  af- 
terwards appeared  tha't  the  property  in 
question  was  limited  to  the  wife's  sepa- 
rate use.  Held,  upon  a  petition  of  the 
wife  by  a  next  friend,  that  the  objection 
of  misjoinder  could  not  be  then  taken 
advantage  of  by  a  respondent  who  was 
not  an  accounting  party.  fVarren  ▼. 
Buck.  vol.  4,  p.  95 

7.  Property  was  given  in  trust  "for  the 


sole  and  absolute  use*'  of  a  female  iobnt 
She  afterwards  married  under  age,  and  a 
settlement  was  made  giving  half  to  the 
wife  for  her  separate  use,  and  the  other 
half  to  the  husband.    A  bill  was  filed 
by  the  husband  and  wife,  after  the  latter 
had  come  of  age,  against  the  trustees, 
seeking  to  charge  them  with  a  breach  of 
trust.    The  Court  thought  the  frame  of 
the  suit  improper,   but  g^ve  leave  to 
amend ;  and  the  wife  being,  by  amend- 
ment, made  to  sue  by  her  next  frieod,  a 
decree  was  made.    /Jovis  v.  Promt. 

vol.  7,  p.  288 

8.  The  bill  sought  to  charge  tnisteee  with 
mismanagement  and  misapplication  of  the 
trust  estate.  The  answer  insisted  that 
one  of  the  two  co-Plaintiflfs  had  acqui- 
esced. The  Court,  upon  motion,  gave 
leave  to  amend  by  making  such  co- Plain- 
tiff a  Defendant,  upon  payment  of  the 
costs  of  the  application,  and  giving  secu- 
rity for  the  costs  already  incurred.  The 
costs  of  the  misjoinder  were  reserved  to 
the  hearing.    Bather  v.  Kearsley. 

vol.  7>  p.  546 

9.  A  husband  and  wife  joined,  as  co- 
Plaintiffs  in  a  suit,  in  which  the  claim 
put  forward  was  by  the  husband  in  right 
of  his  wife.  He  became  bankrupt,  and 
afterwards  the  wife  alone  filed  a  supple- 
mental bill,  stating  a  settlement  (sup- 
pressed in  the  original  bill),  whereby  the 
property  had  been  settled  to  her  separate 
use.  Held,  that  she  was  entitled  to  re- 
lief, but  only  on  the  terms  of  her  next 
friend  consenting  to  become  liable  for 
the  costs  of  the  former  proceedings,  and 
paying  the  extra  costs  occasioned  by  the 
suppression  of  the  settlement.  Howard 
V.  Prince.  vol.  10.  p.  294 

10.  A  married  woman  being  entitled  to  a 
share  of  the  produce  of  the  estate  of  s 
testator,  joined  her  husband  in  selling 
and  assigning  it  to  a  purchaser.  The 
assignors  and  assignee  having  joined  in  a 
suit  for  its  recovery,  it  was  dismissedi  at 
the  hearing  for  misjoinder ;  but  the  ob- 
jection not  having  been  previously  taken, 
no  costs  were  given.      Padwiek  v.  Piatt. 

▼ol.  11,  p.  503 

11.  A  bill  was  filed  by  husband  ana  wife 
partly  in  respect  of  the  wife's  separate 
estate ;  but  she  sued  by  her  next  fiieod. 
An  objection  for  misjoinder  was  over- 
ruled.    Meddowerqft  v.  Campbell. 

vol.  la,  p.  184 

12.  A  bill  on  behalf  of  all  aharefaolders, 
complaining  of  transactions  in  which 
some  have  concurred,  cannot  be  sus- 
tained, for  there  is  a  misjoinder.  Kent 
V.  Jackson.  vol.  14,  p.  367 

MISREPRESENTATION. 

ISee  Contributory,  Fraud,  Mistaxb, 
Specific  Performance  (with   Com- 
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pemmtion),  Vendor  and  Purchaser 

(MlgRSfRBSRHTATION  ).J 

1.  Disdnetion  between  mtsreprefentationi 
giving  a  legal  and  thoae  giving  an  equit- 
able remedy.     WkUmor*  ▼.  3iaekt$om. 

Yol.  16,  p.  126 

2.  The  Court  (aaauming  that  the  PlaintifTs 
had  lent  J.  B.  money,  on  the  security, 
first,  of  a  leasehold ;  secondly,  of  a  po- 
licy; and  thirdly,  of  the  written  repre- 
sentation of  hia  solicitor  as  to  his  sol- 
vency), Held,  that  the  Plaintiffs  could 
not  midie  the  solicitor  liable  for  misrepre- 
lenution,  without  ahewing  that  they  had 
uken  proper  steps  to  make  the  other 
iccuritiee  available.     /MdL 

S.  The  Plaintiffs  lent  A.  B.  money  on  mort- 
gage  on  the  application  of  his  solicitor, 
who  assured  them,  in  writing,  that  in  his 
opinion  be  would  be  able  to  pay  the 
amount.  The  Plaintiffs,  alleging  tnis  to 
be  a  false  and  fraudulent  miarepresenta- 
rioD,  instituted  a  suit  in  equity  to  make 
the  solicitor  personally  liable.  Held,  that 
their  remedy,  if  any,  was  at  law.     Ibid. 

i  Where  a  party,  by  misrepresentation, 
draws  another  into  a  contract,  such  party 
may  be  compelled  to  make  good  the  re- 
presentation, if  that  be  possible,  but  if  it 
be  impossible,  the  person  deceived  may 
avoid  the  contract.  The  same  principle 
applies,  though  the  party  at  the  time  be- 
lieved the  sutement  to  be  true,  if  in  the 
due  discharge  of  his  duty,  be  ought  to 
have  known  otherwise.  Pul^ford  v. 
RiehardM.  vol.  17i  p.  87 

5.  Third  parties,  who  by  false  represenu- 
tioDs  induce  others  to  enter  into  con- 
tracts,  are  estopped  from  afterwards  falsi- 
fying their  statement,  and,  if  necessary, 
may  be  compelled  to  make  them  good. 
But  the  false  statement  of  one,  not  a 
party  to  the  agreement  entered  into  on 
the  faith  of  it,  is  not  a  ground  for  avoid- 
ing it    Ibid. 

6.  Misrepresentations  may  be  either  by  a 
suppression  of  the  truth  or  an  assertion 
ef  what  is  false ;  but  to  be  the  ground 
for  avoiding  the  contract,  the  representa- 
tion must  be  one  **damt  heum  eoHtraetui," 
or  such  that  it  is  reasonable  to  infer,  that 
in  its  absence  the  party  deceived  would 
not  have  entered  into  the  contract.    Ibid. 

7.  A  father  represented  to  the  intended 
bttsband  of  hia  daughter,  that,  on  the 
death  of  himself  and  his  wife,  the  daugh- 
ter would  have  10,000/.  at  the  very  least ; 
that  he  had  made  no  eldest  son,  and  that 
all  his  children  should  share  equally; 
ind  the  intended  husband  at  the  time 
made  a  memorandum  in  writinpf  of  the 
representstioD.  Heads  of  marriage  ar- 
ticles were  prepared  by  or  by  the  direc- 
tion of  the  father  providing,  among  other 
things,  that  he  should  covenant  that  the 
daughter  would,  at  the  death  of  himself 


and  hia  wife,  be  entitled  to  10,000/.  and 
upwards.  The  settlement  made  in  pur- 
suance of  these  instructions  did  not  con- 
tain any  such  covenant,  but  there  was  a 
recital  that  the  daughter  would  be  enti- 
tled to  the  10,000/.,  and  the  father  was  a 
party  to  the  deed.  The  share  coming  to 
the  daughter  under  her  father  and  mo- 
ther's marriage  settlement  fell  short  of 
10,000/.,  and  no  addition  was  made  to  it 
by  the  father  in  his  lifetime  or  by  will. 
Held,  that  the  representation  made  by 
the  &ther  must  be  made  good  by  him, 
and  that  his  estate  must  make  up  the  de- 
ficiency.   Boid  V.  HfUehinion, 

vol.  20,  p.  250 

8.  Where,  upon  the  marriage  of  two  per- 
sons, a  third  party  makes  a  representa- 
tion, upon  the  faith  of  which  tnat  mar- 
riage  takes  place,  he  will  be  bound  to 
make  good  that  representation.  Ibid, 
(See  D€  Beil  v.  Thmitptvm.    vol.  8,  p.  469 

Moorhouu  v.  Colvin.        vol.  15,  p.  841 
Money  v.  Jorden,  vol.  15,  p.  372) 

9.  Where  a  person  seeks  to  make  a  third 
party  make  |food  representations  made 
by  him  on  his  marriage,  he  must  esta- 
blish, and  that  clearly,  first,  that  suffi- 
cient representations  were  made;  and 
secondly,  that  the  marriage  took  place 
on  the  faith  of  them.    Jameson  v.  Stein. 

vol.  21,  p.  5 

10.  The  Plaintiff*  and  Defendant  were  di- 
rectors  in  a  railway  company.  The 
Plaintiff  was  desirous  of  obtaining  1 ,000 
"  unallotted*'  shares,  in  order  to  promote 
its  success.  The  Defendant  clandestinely 
caused  ^OOOof  hisown  **  allotted"  sharea 
to  be  transferred  to  the  Plaintiff.  The 
transaction  took  place  in  July,  1853,  but 
was  discovered  in  June,  1854,  and  the 
bill  was  filed  in  November  following.  The 
Court  held  that  the  tranaaction  was  void, 
and  set  it  aside,  and  held,  there  had  been 
no  laches.     Blake  v.  Mowatt. 

vol.  21,  p.  608 

11.  In  cases  of  this  description,  in  Courts 
of  Equity,  the  moral  obligation  is  co- 
extensive with,  and  not  different  from, 
the  legal  obligation  where  the  repre- 
sentations are  expressed  in  clear  and  dis- 
tinct language ;  but  vague  and  ambigu- 
ous representations  made  to  persons, 
leading  them  to  form  an  opinion  or  be- 
lief, though  morally  are  not  legally  bind- 
ing.   Ibid. 

12.  A  husband  and  wife  alleged,  that,  on 
their  marriage,  the  wife's  father  stated  in 
a  letter,  which,  however,  they  stated  h»d 
been  destroyed,  **  that  he  could  do  no 
more  for  her  than  he  had  done,  and  that 
he  had  settled  his  W.  estate  upon  her." 
He  had,  in  fact,  previously  settled  that 
estate  on  her,  but  subject  to  a  prior 
charge  of  5,00io/.  They  sought  to  have 
the  representation  made  good,  by  pay- 
ment of  the  5,000/.  out  of  the  fother's 
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between  them  and  their  two  brothen  for 
makiDg  a  provision  for  a  third  brother 
and  his  family,  dismissed  with  costs. 
B^niUff  ▼.  Maeknay.  vol  SI,  p.  14S 

14.  A  property,  which  was  subject  to  a 
mortgage  of  1 ,400/.,  was  settled  by  a  deed, 
which  erroneously  stated  that  it  was  sub- 
ject to  a  mortgage  of  1,200/.  The  error 
being  clearly  proved,  the  Court,  as  be- 
tween the  parties  claiming  under  the 
settlement,  and  under  the  peculiar  cir- 
cumstances, treated  the  estate  as  subject 
to  1,400/.,  without  a  cross  bill  to  rectify 
the  settlement.  Sekol^eU  v.  Loekwood. 
(No.  2.)  vol  82,  p. 486 

15.  In  October  the  Plaintiff,  who  was  en- 
titled to  an  English  estate  during  the 
life  of  7.  fF.,  and  that  without  impeach- 
ment of  waste,  entered  into  an  agreement 
with  the  remaindermen  as  to  the  timber 
on  the  estate.  Unknown  to  all  parties, 
J.  W.  had  died  in  India  in  September  pre- 
vious, whereby  all  the  Plaintiff's  interest 
in  the  timber  had  ceased.  Held,  that  the 
con6-act  having  been  entered  into  by 
mistake  was  not  binding  in  equity  upon 
the  remaindermen.    Coehnme  v.  H^iUis. 

vol.  84,  p.  859 


"  MONEY." 
[See  Description  op  Gipt.] 

1.  Stock,  held,  upon  the  context  of  a  will, 
not  to  pass  by  the  word  "  money."  fFi/- 
lie  V.  Plaekett.  voL  4,  p.  208 

2.  A  testatrix  first  directed  her  funeral 
expenses  to  be  paid,  and  she  gave  the 
remainder  of  her  moneye  to  B.,  and  her 
wearing  apparel,  trinkets,  and  all  other 
property,  whatsoever  and  wheresoever, 
to  C.  Held,  that  money  in  the  funds  did 
not  pass  to  B.    Ibid. 

8.  Stock  in  the  funds  held  in  trust  for  the 
wife  for  life,  with  remainder  as  the  hus- 
band should  appoint,  and  in  default  to 
his  executors,  aaministrators,  or  assigns. 
Held,  not  to  pass  under  the  will  of  the 
husband  by  the  words ''  money  he  might 
have  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  EngUmd," 
Howell  V.  Oayler,  vol.  5,  p.  157 

4.  The  word  '* money"  by  itMlf,  in  a  will, 
means  money  strictly  and  nothing  else, 
but  when  used  in  connection  with  other 
words,  it  may  have  a  much  more  ex- 
tended signification.  Glendening  v.  (?/en- 
dening,  voL  9,  p.  824 

5.  South  Sea  Stock  and  £8 :  5#.  per  Cents, 
held,  on  the  context,  to  pass  by  the  ex- 
pression **  surplus  money."  Neunaan  v. 
Newman.    (No.  1.)  vol.  26,  p.  218 

6.  A  testatrix  bequeathed  specific  sums  of 
South  Sea  Stock  and  £S  :  j>«.  per  Cents,  to 
her  sister  for  life,  and,  at  her  death,  she 
left  "this  money"  in  trust  to  her  niece, 
to  pay  certain  legacies,  which  did  not 


exhaust  the  whole.  She  anthoriied  her 
sister  and  niece  (who  were  her  execu- 
trixes) to  sell  out  the  residue  of  **ber 
money"  in  the  £Z'.5em  per  (^tiover 
the  sum  she  had  mentioned,  for  payment 
of  her  debts,  and  proceeded :  "  then,  if 
there  is  any  surplus  money,  I  give  it  to 
my  niece.  Held,  that  the  niece  took  the 
surplus  of  both  the  funds,  ^simm*  v. 
Newman.  (No.  1.)  vol.  26,  p.  218 

7*  A  testatrix  whose  only  property  coo. 
sisted  of  a  small  sum  of  Consols,  be- 
queathed, after  the  payment  of  her  debts, 
'*  all  the  money  ahe  might  die  possessed 
of"  to  her  brother  and  sister,  and  sbe 
gave  her  otlier  property  to  her  executor. 
Held,  that  the  stock  paaacd  to  the  bro- 
ther  and  sister  under  the  word  "  money." 
Chapwum  v.  Reynolde,  vd.  28,  pw  221 

8.  General  residue  of  personal  estate  held 
to  pass  under  the  words  "residue  of 
pioney,"  the  will  commencing  with  a 
general  bequest  of  everything  *'  in  trust 
for  the  following  purposes,"  and  the  gift 
of  money  being  preceded  by  bequests  of 
specific  chattela.  Memtagu  v.  The  Eerl 
iff  Sandwich*  vol.  88,  p.  824 

9.  The  word  **  money ,"  coupled  with  the 
word  *'cash,"  held  confined  to  money 
strictly  and  properly  so  called.  Newum 
V.  Ladii  Lennard.  voL  84,  p.  487 

10.  The  word  "  money,**  standing  by  itself, 
is  confined  to  the  proper  meaning  of  thit 
word ;  yet,  if  money  be  given  after  a 
direction  to  pay  debts,  legaciea  and  fu- 
neral and  testamentary  expenses,  or  with 
any  other  worda  which  denote  an  inten- 
tion, on  the  part  of  the  testator,  to  dis- 
pose of  the  whole  of  his  estate,  it  will  be 
construed  as  synonymous  with  "pro- 
perty."    Ibid, 

11.  An  unpaid  legacy  bequeathed  to  a  tet* 
tatrix,  held  not  to  pass  under  her  will  by 
the  words  ''moneys  and  securities  for 
money."  Re  Mason' e  Will  vol.  84,  p.  494 

12.  A  testator  gave  a  houae  and  SOOt  "  of 
lawful  money"  to  his  daughter,  and  *'  the 
remainder  of  all  his  moneys,  in  what- 
ever it  may  be,  in  bonds  or  Consols  or 
anything  else,"  to  his  wife.  Held,  that 
the  wife  was  entitled  to  all  the  testator's 
residuary  personal  estate  invested  in  aoy 
security,  including  a  life  policy,  but  not 
to  a  leasehold  or  furniture  or  chatteb* 
Stooke  V.  Stoeke,  vol.  85,  p.  896 

MORTGAGE. 

[See  CoMniTioNAL  Sale,  Cobts  (Admi- 
nistration), Equitable  Moetoaob* 
Interest,  Lien,  Merobr  of  Chaeob, 
Mortgage  (Exoneration),  Mobt- 
GAGB  (Further  Advances),  Most- 
GAGE  (Redemption),  Mortgagb(Saib 
BY  Court),  Mortgage  (of  Wifb'i 
Property),  Mortgagor  and  Mort- 
gagee (Accounts),  Mortgagor  abd 
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MoBTSAOBB  (Costs),  Notice,  Powir 

TO     8U.L     OR     MORTOAOB,     PRIORITY, 

Recbitbr,  Statutb  or  Limitatioms 
(Mobtgaob),  Tackimg.] 

1.  Where  a  mor^Rge  is  made  to  several 
persons  jointly,  they  are,  in  equity, 
temuits  in  common  of  the  mortgage 
mooey,  and  the  representatives  of  such 
of  them  ss  may  be  dead  are  necessary 
parties  with  the  survivor  to  a  bill  for 
foreclosure  or  redemption.  Vlektrt  v. 
CamU,  vol.  1,  p.  529 

1  A  testator  having  an  estate  subject  to  a 
mortgage  bearing  interest  at  61,  per  cent, 
devised  it  to  B.^  "  he  paying  the  mort- 
gage thereon  ;  and  he  bequeathed  to  the 
uiortgagee,  through  hia  executor,  2,000iL 
to  exonerate  the  estate.  The  mortgagee 
foreclosed,  and  it  having  been  decided, 
that  the  devisee  was  entitled  to  the  2,000/., 
it  was  held  that  he  was  entitled  to  interest 
thereon  after  the  rate  of  ZL,  and  not  6/., 
per  cent     Lockhart  v.  Hardy. 

▼ol.  10,  p.  292 

5.  Right  of  prior  as  againat  a  subsequent 
mortgagee  to  enforce  all  his  remedies  at 
the  same  time.     Coekell  v.  Baeon. 

vol  16,  p.  168 
4.  A.  heing  tenant  for  life  of  an  estate,  and 
the  owner  of  a  charge  of  20,000^  thereon, 
mortgaged  the  20,000/.  to  B,  for  14,000(. 
He  afterwards  mortgaged  it  and  other 
property  to  C.  for  24,000/.  A.  died,  and 
the  succeeding  tenant  for  life  prayed  a 
redemption  against  C.  on  payment  of 
such  a  sum  as  was  due  on  account  of  the 
6,000/.  (thus  splitting  the  charge  of 
20,000iL  into  two  portions).  Held,  that 
both  B.  and  the  executors  of  J»  were 
necessary  parties  to  such  a  suit.  Lord 
Kenthgton  v.  Bauverie,  vol.  16,  p.  194 
i,  A  trust  for  sale  of  real  estate  held  not  to 
suthorize  a  mortgage.  Real  estate  was 
conveyed  to  trustees  upon  trust  to  "  sell 
sod  dispose"  Uiereof,  and  out  of  the 
money  to  arise,  "  levy,  raise  and  pay,  two 
sums  of  150/.  and  1,000/.,  and  invest  the 
residue  of  the  moneys  to  arise  for  the 
hushand  and  wife  for  their  lives,  and 
sfterwards  for  their  children,  and,  in  de- 
fault, as  the  wife  should  appoint  by  will. 
Held,  that  the  trustees  were  not  justified 
in  raising  these  two  sums  by  mortgage, 
inasmuch  as  a  conversion  of  the  estate 
into  money  out  and  out  was  intended. 
Pttg9  V.  Cooper.  vol.  16,  p.  896 

6.  d.  B.  died  in  1881  intestate  and  with- 
out heirs,  having  mortgaged  his  estate  in 
fee.  Held,  that  the  mortgagee  could 
not,  in  1852,  make  a  good  title  to  the 
fee;  for,  although  he  took  the  equity  of 
redemption  as  against  the  Crown,  yet  he 
held  it  subject  to  A,  B,'b  debts,  and  there 
was  no  proof  of  their  having  been  satis- 
fied.   Stale  V.  Symondt.     vol.  16,  p.  406 

7.  A  mortgagor  contracted  to  aell  the  es- 


tate, and  one  of  the  conditions  waa,  that 
the  purchaser  should  pay  a  deposit  to  the 
auctioneer.  The  mortgagee  afterwards 
concurred  in  and  adopted  the  contract. 
A  loss  having  occurred  by  the  insol- 
vency  of  the  auctioneer,— Held,  that  as 
between  the  purchaser  and  mortgagee, 
the  latter  stood  in  the  shoes  of  the 
vendor  and  must  bear  the  loss.  Bowe  v. 
May,  vol.  18,  p.  618 

8*  A.  mortgaged  to  B,  his  reversionary  in- 
terest in  a  sum  of  8,681/.  stock,  which 
the  deed  represented  as  standing  in  the 
names  of  two  executors  of  a  testator  to 
secure  three  annuities.  A.  gave  notice 
to  the  executors.  There  was  no  such 
sum  standing  in  the  names  of  the'  exe- 
cutors, but  there  was  one  sum  of  2,080/. 
standing  in  the  name  of  the  testator,  and 
a  second  sum  of  2,45  R  standing  in  the 
name  of  one  of  the  executors,  to  answer 
the  annuities.  A  subseqnent  incum- 
brancer on  the  whole  fund  also  gave 
notice  to  the  executor.  Held,  that  ^.'s 
security  was  limited  to  8,681/.  stock. 
Woodbum  v.  ChranL  vol.  22,  p.  488 

9.  A,  made  two  equitable  mortgages  of  two 
several  estates,  the  one  to  A.  and  the 
other  to  B.  He  then  executed  a  legal 
mortgage  of  both  to  C,  who  had  con- 
structive notice  of  the  prior  equitable 
mortgages.  B.  obtained  a  transfer  of 
A.'b  mortgage.  Held,  that  C  could  only 
redeem  B.,  on  payment  of  both  debts. 
TwetdaU  v.  TweedaU,         vol.  23,  p.  541 

10.  fV.  itf.,  in  1846,  mortgsged  some  pro- 
perty to  the  Plaintiffs,  for  securing  a  debt 
of  11,800/.  In  1857  the  Plaintiffs  as- 
signed to  trustees,  for  their  creditors, 
this  and  another  debt  due  from  W,  M., 
and  all  securities  for  the  same  (except 
the  mortgage  of  1846,  and  the  premises 
thereby  assigned,  and  the  benefit  and 
advantage  to  arise  thereftom).  The  sur- 
plus was  to  be  paid  to  the  Plaintiffs,  and 
there  was  a  proviso,  that  the  Plaintiffs 
were  to  have  the  property  comprised  in 
the  mortgage  for  their  own  benefit.  Held, 
that  aa  against  a  subsequent  judgment 
creditor  of  IV,  if.,  the  Plaintiffs  could 
maintain  a  bill  to  foreclose  the  mortgage. 
MorUy  v.  Morley,  vol.  25,  p.  258 

11.  In  conveyances  subsequent  to  the  26th 
of  April,  1855,  to  purchasers  and  mort- 
gagees of  lands,  tenements  and  here- 
ditaments, which  are  mortgaged,  the 
judgment  creditors  of  the  mortgagees  of 
the  property,  who  are  paid  off  prior  to  or 
at  the  time  of  the  execution  of  the  con- 
veyance, need  not  concur.  Qrtavet  v. 
Wiltm,    (No.  2.)  vol.  25,  p.  434 

12.  If  a  mortgagee  so  deals  with  the  mort- 
gaged estate  as  to  render  it  impossible 
for  him  to  restore  it  on  full  payment^ 
this  Court  will  prevent  his  suing  at  law 
to  recover  the  mortgage  money.  Palmer 
v.  HendHg,  vol.  27,  p.  849 
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IS.  All  Act  of  Parlianent  authorised  tlie 
leasees  of  mines  to  make  a  railroad  to  a 
canal,  through  the  intenrening  lands,  on 
making  compensation.  The  leasees  en- 
tered  into  an  agreement  with  a  mortgagor 
in  possession  for  making  the  railway  and 
paying  an  annual  rent.  The  mortgagee 
afterwarda  entered  Into  possession  and 
received  the  rent  for  some  time.  Held, 
that  the  mortgagee  and  all  claiming 
under  him  were  hound  hy  the  agreement. 
Moid  V.  WkemtertfL  vol.  27,  p.  510 

14.  A  mortgagee  conconed  with  the  trans- 
feree of  the  equity  of  redemption  in 
selling  the  property,  and  he  allowed  such 
transferee  to  receive  the  purchase-money. 
Held,  that  the  mortgagee  could  not  after- 
wards sue  the  mortgagor  for  the  debt,  and 
he  waa  perpetually  restrained  from  doing 
so,  and  ordered  to  pay  the  costs  of  the 
suit.     Pmimtr  ▼.  Hemdrie.    (No.  2.) 

▼ol.  28,  p.  S41 

15.  A  testator  devised  his  own  estates  in 
trust  to  pay  the  mortgages  on  hia  estate 
'*a8  well  settled  and  unsettled.'*  Part 
of  the  settled  estates  eonsisted  of  lease- 
holds, in  which  the  testator  had  a  life  in- 
terest only,  but  after  the  date  of  his  will 
the  fee  of  it  was  conveyed  to  him,  he 
having  purchaaed  the  reversion.  Imme- 
diately after  which,  he  and  his  eldest  son 
mortgaged  it  for  the  purchase-money,  and 
the  equity  of  redemption  was  limited  to 
them  jointly,  and  the  surplus  produce  of 
the  sale  was  reserved  to  them  **  accord- 
ing to  their  respective  rights  and  interests 
therein."  Held,  that  this  mortgage  waa 
payable  out  of  the  testator's  own  estate 
under  the  trusts  of  the  will.  L^d  ffaa- 
timgs  V.  AttUtf.  vol.  SO,  p.  260 

16l  111  a  suit  to  administer  a  mortgagor's 
estate,  die  mortgagee,  who  was  not  a 
party,  came  in  and  consented  to  a  sale. 
The  produce  formed  the  whole  assets  and 
was  less  than  the  mortgage.  Held,  that 
the  mortgagee  was  entitM  to  the  whole 
fund,  after  payment  of  the  costs  of  sale. 
Dighton  V.  IFithert,  vol.  SI,  p.  42S 

17.  When  a  first  mortgagee  sells  the  mort- 

faged  property  to  the  second  mortgagee, 
y  virtue  of  a  power  of  sale,  the  latter 
obtains,  as  against  the  mortgagor,  an 
irredeemable  title  to  the  property.  Shaw 
V.  Bnwnif,  vol.  SS,  p.  494 

18.  The  first  and  second  mortgagees  of  an 
estate  had  power  of  sale  and  of  giving 
good  receipts.  They  joined  together  in 
spiling,  and  each  received  his  portion  of 
the  purchase-money,  for  which  they  gave 
a  receipt  to  the  purchaser.  Held,  that 
a  title  depending  on  this  sale  was  per- 
fectly good.     htCaroghet  v.  Wkieldtm, 

vol.  34,  p.  107 

19.  A  tenant  for  life  of  a  real  estate  be- 
queathed all  money  due  to  him  on  mort- 
gage. Held,  that  a  charge  on  the  estate 
of   10,000/.,  to  which  the   testator  was 


entided  and  which  was  secured  by  means 
of  a  term  vested  in  a  trustee,  did  not 
pass  as  a  mortgage.  Earl  Pemlett  v.  Ihod, 

vol.  85,  p.  234 

MORTGAGE  (EXONERATIOK.) 

1.  Bill  by  the  owner  against  his  mortga- 
gees and  the  trustee  of  a  fund,  to  compel 
payment,  held  to  be  a  suit  for  adrainis- 
tration  and  not  redemption,  and  the  cosu 
of  all  parties  were  ordered  to  he  paid  out 
of  the  fund  in  the  first  instance.  Brywt 
V.  BfaekweU,  voL  15,  p.  44 

2.  A  mortgagee  had  a  power  of  sale,  and 
of  retaining  his  costs,  charges,  snd  ex- 
penses. He  sold;  but  the  purchaser 
resisted  the  completion,  on  the  grooad 
of  misdescription.  Being  adviwd  by 
counsel  that  the  objection  was  untenable, 
he  filed  a  bill  for  specific  performance, 
which  was  dismissed  with  costs.  Held, 
upon  a  redemption,  that  be  could  not 
charge  the  costs  of  the  suit.  Peen  v. 
Ceeky,  vol.  15,  p.  209 

5.  Where  a  mortgagor  makes  an  uncon- 
ditional tender  to  Ste  mortgagee  of  a  sum 
and  the  mortgagee  refuses  to  accept  it,  he 
does  so  at  his  own  peril;  and  if  the 
amount  tendered  was  all  that  was  doe, 
the  mortgagee  must  bear  the  costs  of  a 
subsequent  suit  for  redemption.  Harmer 
V.  PrieatUy,  vol.  16,  p.  569 

4.  A  suit  between  two  shipownera,  and  the 
mortgagee  of  one,  was  dealt  with  as  in 
an  administration  suit,  by  first  directing 
the  psyment  of  all  the  costs  (except  the 
mortgagee's)  out  of  the  fund,  and  dis- 
tributing the  residue  pro  raid,  Aiexmtitr 
V.  5lnaM.  vol.  20,  p.  123 

6.  When  the  interest  of  a  mortgage  is  re- 
gularly paid,  and  the  mortgagor  hss 
never  been  called  on  to  dischaige  tbe 
principal,  the  costs  of  a  transfer  of  the 
mortgage,  made  by  the  mortgagee  with- 
out any  communication  with  the  mort- 
gagor, are  not  properly  chargeable  against 
him.     In  rt  Radciife.         vol.  22,  p.  201 

6L  A.  mortgaged  to  B.,  and  the  securities 
were  prepared  by  a  firm  of  solicitors  in 
which  B.  was  a  partner.  The  firm  acted 
for  the  mortgagor.  Held,  that  fi.'s  secu- 
rity did  not  extend  to  the  bill  of  costs  of 
the  firm.  Grtgg  v.  Siaier.  vol.  22,  p  314 

7.  Generally,  the  costs  of  a  mortgagee  are 
added  to  his  security,  and  in  whaterer 
rank  or  order  the  security  stands,  his 
costs  are  united  to  it  and  form  part  of 
it;  but  if  he  institute  a  suit  for  the  ad- 
ministration of  the  estate  of  the  deceased 
mortgagor,  his  costs  are  those  of  a  Plain- 
tiff* in  an  ordinary  administration  soil 
IVrighi  V.  Kirby,  vol.  23,  p.  463 

8.  When  a  pmitni  incumbrancer  sues  for 
and  recovers  a  fund  for  the  benefit  of  all, 
his  costs  are  paid,  in  the  fint  instance, 
out  of  the  fund  recovered.    Ibid. 
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9.  An  ettate  was  greatly  iDcumbered.  The 
fim  charge  waa  an  annuity,  and,  in  de- 
faait  of  payment,  the  annuitant  had  a 
power  to  sell  and  invest  the  produce  in 
the  purchase  of  a  similar  annuity.  The 
ftrantor  reserved  a  power  of  repurchase. 
The  annuitant  having  sold  the  estate, 
the  fifth  incumbrancer  filed  a  bill  to  re- 
purchase the  annuity  and  distribute  the 
produce.  Held,  that  the  Plaintiff's  costs 
were  the  first  charge  on  the  fund,  and 
that  the  costs  of  the  other  incumbrancers 
must  be  added  to  their  securities.  Wrighi 
▼.  Kir^,  vol.  23,  p.  463 

10.  The  Plaintiff,  a  second  mortgagee,  ob- 
tained the  costs  of  so  much  of  a  suit  for 
redemption  as  had  been  incurred  by  the 
Defendants,  the  first  mortgagees  unsuc- 
cessfully disputing  his  rights  to  redeem. 
But  the  Court,  instead  of  ordering  those 
costs  to  be  paid  to  the  Plaintiff  person- 
ally, directed  them  to  be  set  off  in  case 
of  the  Plaintifi^s  redeeming.  Wktaion  v. 
Gr^hawk,  vol.  24,  p.  483 

11.  A.  B.  mortgaged  estate  X.  for  800/., 
and,  on  the  same  day,  he  charged  estate 
r.,  in  aid,  to  the  extent  of  200/.  jt.  B. 
died,  having  devised  estate  Y,,  but  in- 
testate as  to  estate  X.  Held,  that  the 
whole  8001.  was,  aa  between  the  devisees 
and  heir,  primarily  chargeable  on  estate 
X    Stringer  v.  Harper.        vol.  26,  p.  38 

12.  An  estate  was  subject  to  mortgages  of 
7,000/.  created  by  the  testator,  and  of 
13,000/.  created  by  his  ancestor ;  but  the 
testator  bad  consolidated  them  into  one 
mortgage  for  20,000/.  which  he  had  co- 
venanted to  pay.  The  testator  directed 
his  debts  to  be  paid  out  of  his  personal 
estate,  but  if  insufficient,  he  charged 
them  on  hia  real  estate.  He  devised  his 
estates  *'  subject  nevertheless  to  the  mort- 
gages affecting  the  same."  The  testator 
died  in  1840.  Held,  that  the  devisee  of 
the  estate  did  not  take  eum  enertt  but  was 
entitled  to  have  the  whole  mortgage  debt 
paid  out  of  the  testator's  personal  estate. 
TewfUkeiui  v.  Mostffn.  vol.  26,  p.  72 

13.  A  mortgagee  of  a  1,000  years*  term 
filed  a  bill  for  foreclosure.  At  the  hear- 
i<^gi  by  arrangement,  a  decree  waa  made 
for  the  aale  of  the  fee.  It  produced  a 
little  more  than  sufficient  to  pay  the 
mortgage.  The  Defendants  declining  an 
inquiry  as  to  the  value  of  the  reversion 
in  fee.  Held,  that  the  Plaintiff's  costs 
had  priority  over  those  of  the  Defendant. 
CiU/teld  V.  Rithards.  vol.  26,  p.  241 

14.  A  testator  gave  one- third  of  the  rents 
of  his  real  estate  to  his  widow  for  life, 
and  he  devised  an  estate  at  B,,  in  thir- 
tieth parts,  to  his  children  as  tenants  in 
common.  The  residue  of  his  real  and 
personal  estate, "  after  payinf^  his  mort- 
f^n^e  and  other  debts,"  he  left  to* be  di- 
vided into  thirtieth  parts,  and  to  be  taken 
hy  the  same  and  in  the  same  proportions 


as  the  estate  at  B,  Held,  that  the  widow 
took  no  interest  in  the  personalty,  and 
that  the  mortgages  were  payable  pri- 
marily out  of  tlie  residue  and  not  out  of 
the  mortgaged  estate,  under  the  17  &  18 
Vict,  c.  113.     Oreaied  v.  Oreated. 

vol.  26,  p.  621 

15.  Distinction  in  regard  to  the  operation 
of  Locke  King'B  Act  (17  &  18  net,  c.  113) 
between  directing  the  payment  of  a 
mortgage  on  a  devised  estate  from  a  par- 
ticular source,  and  fh>m  signifying  an 
intention  that  it  should  be  paid  out  of 
the  personal  estate.    Jilen  v.  AlletL 

vol.  30,  p.  395 

16.  The  17  &  18  Viet.  c.  118  {Locke  King's 
Act)  enly  applies  where  there  is  a  de- 
fined and  specified  charge  on  a  specified 
estate;  and  a  general  charge  on  real 
estate  by  a  testator  in  aid  of  his  personal 
estate  does  not  come  within  the  defi- 
nition of  a  "mortgage"  on  the  real 
estate  in  the  hands  of  the  devisee,  unless 
and  until  the  amount  has  been  accurately 
defined  and  the  devisee  has  expressly 
taken  the  estate  subject  to  such  ascer- 
tained charge.    Hepworth  v.  HilL 

vol.  30,  p.  476 

17.  A  decree  was  made  in  a  suit  for  admi- 
nistration of  a  mortgagor's  estate.  The 
mortgagee  afterwards  filed  a  foreclosure 
bill,  but  subsequently  obtained  full  pay- 
ment in  the  administration  suit.  Held, 
that  he  was  entitled  to  stay  proceedings 
in  his  own  suit  and  to  have  the  costs  of 
it.  Brooksbank  v.  Higginhottom  ;  Bent  v. 
Buckley.  vol.  3 1 ,  p.  35 

18.  Devisees  of  a  real  estate  which  had 
been  mortgaged  by  the  testator  held  en- 
titled to  havQ  the  mortgage  paid  out  of 
the  other  real  and  personal  estate  devised 
for  payment  of  debts,  notwithstanding 
Locke  King*B  Act  (17  &  18  Vict.  c.  118). 
Ntwman  v.  ffilton.  vol.  31,  p.  33 

19.  A  direction  to  pay  all  debts  out  of  the 
testator's  personal  estate  is  not  a  suffi- 
cient expression  of  a  ** contrary  or  other 
intention,"  so  aa  to  prevent  a  devisee 
of  a  mortgaged  estate  taking  cum  onere 
under  Locke  King's  Act  (17  &  18  Viet.  c. 
1 13).  Rowsan  v.  Harrison,  vol.  31,  p.  207 

20.  A.  B.  mortgaged  freeholds  and  lease- 
holds together  and  died  intestate  in  1857. 
Held  (as  between  the  heir  and  adminis- 
trator), that  the  freeholds  and  leaseholds 
must  bear  the  burden  rateably.  Evans 
V.  fVyatt.  vol.  31.  p.  217 

21.  In  1775  A.  B.  became  owner  in  fee  of 
estates  H'.  and  L.  The  9V.  estate  was 
subj  ect  to  mortgages  amounting  to  5, 344/. , 
and  the  L.  estate  to  a  mortgage  amount- 
ing to  2,200/.,  all  of  which  were  created 
by  A.  fi.'s  ancestor.  In  1787  A.  B. 
mortgaged  the  L.  estate,  for  8^0/.,  re- 
serving the  equity  of  redemption  to  him- 
self, and  personally  covenanting  to  pay 
the  money  out  of  this  sum.    He  paid  off 
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the  three  mortgages  on  the  W,  estate ; 
A.  B.  died  in  1806.  Held,  as  between 
the  representatiTes  of  A,  B,,  that  the 
mortgaf^e  was  primarily  payable  out  of 
J,  B/s  personal  estate.    Bagot  v.  Bagoi. 

vol.  34,  p.  134 

22.  A  bill  by  a  person  entitled  to  a  mort- 
gaged estate,  under  the  mortgagor's  will, 
against  the  mortgagee  and  the  mortga- 
gor's representative,  to  have  the  mort- 
gagor's estate  applied  in  payment  of  the 
mortgage,  cannot  be  sustained.  Hitgkes 
V.  Cook.  vol.  34,  p.  407 

23.  The  Court  sanctioned  the  raising  of 
money  by  mortgage  of  an  infant's  estate, 
but  after  expenses  had  been  incurred  by 
the  intended  mortgagee  in  investigating 
the  title,  the  matter  went  off  without  his 
defaulL  He  was  allowed  his  costs  out  of 
the  estate.     Craggt  v.  Grajf. 

vol.  35,  p.  166 

MORTGAGE  (FORECLOSURE). 

1.  Form  of  decree  in  a  foreclosure  suit, 
where  J.,  whose  estafe  was  already  mort- 
gaged to  the  Plaintiff,  joined  B.,  as  his 
surety,  in  a  mortgage  to  the  Plaintiff  of 
both  their  estates  for  a  further  sum.  Jld-. 
worth  V.  Robinson.  vol.  2,  p.  287 

2.  In  a  foreclosure  suit,  an  order  to  enlarge 
the  time  for  payment  of  the  mortgage 
money  is  by  no  means  of  course,  but  may 
be  refused  where  no  excuse  for  the  de- 
fault is  stated,  and  the  security  does  not 
appear  to  be  ample.    Eyre  v.  lianton, 

vol.  2,  p.  478 
8.  The  usual  condition  on  which  it  is 
granted  is,  on  payment  of  interest  and 
costs  before  the  time  appointed  by  the 
Master  for  payment  of  the  whole ;  in 
this  case,  however,  it  was  ordered,  that 
upon  payment  of  the  interest  and  costs 
within  a  month,  the  time  should  be  en- 
larged for  five  months.    Ibid, 

4.  A  mortgagee  received  rents  between 
Master's  report  and  the  day  fixed  for  pay- 
ment. Derault  being  made:  Held,  that 
the  mortgagee  was  not  then  entitled  to 
an  order  absolute.     Garliek  v.  Johnson, 

vol.  4,  p.  154 

5.  A  mortgagee  can  sustain  a  bill  of  fore- 
closure against  the  mortgagor  and  subse- 
quent mortgagees,  without  making  the 
mortgagee  prior  to  himself  a  party. 
Richards  v.  Cooper,  voL  5,  p.  304 

6.  If  a  mortgagee  receives  rents  after  the 
Master's  report,  and  before  the  day  ap- 
pointed for  payment,  they  must  be  a 
further  reference  and  accomit,  and  a  new 
day  appointed  for  payment,  jtlden  v. 
Foster,  vol.  5,  p.  592 

7.  In  a  foreclosure  suit,  the  mortgagee 
having  received  rents  between  the  date 
of  the  Master's  report  and  the  day  ap- 
pointed fof  payment,  the  Court,  on  mo- 
tioii^  referrrd^^back  to  the  Master  to 


continoe  the  accounts,  and  to  fix  a  new 
day.    Eilis  v.  Griffiths.  voL  7,  p.  83 

8.  The  decree  in  a  foreclosure  smt  in 
Ireland  is  not  a  judgment  for  payment  of 
the  amount  due,  or  of  the  balance  after 
realizing  the  security.  Wilson  v.  Lsiy 
Dunsany.  voL  8,  p.  293 

9.  Where  a  mortgagee  receives  rents  be- 
tween the  r<»port  and  the  day  of  payment, 
it  is  not  the  practice,  on  directing  the 
accounts  to  be  continued  and  the  time  to 
be  extended,  to  order  the  mortgagor 
forthwith  to  pay  the  arreara  of  interest 
and  costs.    Buchanan  v.  Greenway, 

voL  12,  p.  355 

10.  Even  in  the  case  of  infants,  the  Court 
will  only  extend  the  time  for  payment  of 
the  mortgage  money,  upon  the  terms  of 
immediate  pajrment  of  the  interest  and 
costs.     Coembe  v.  Stewart, 

vol.  13,  p.  Ill 

11.  Upon  a  bill  of  foreclosure  by  first  mort- 
gagee, there  was  a  conteat  between  the 
Defendants,  the  later  mortgagees,  as  to 
their  respective  priorities.  The  Court 
held  that  it  roust,  in  the  first  instance, 
direct  an  inquiry.    Dnberly  v.  Day, 

vol.  14,  p.  9 

1 2.  A  decree  for  foreclosure  being  made,  the 
mortgagee,  after  the  accounts  had  been 
taken,  incurred  further  costs  in  another 
proceeding.  Held,  that  he  could  not,  by 
petition,  obtain  an  order  to  add  them  to 
his  security.     Barron  v.  LancefieUL 

vol.  17*  p.  208 

13.  The  relief  to  which  a  judgment  cre- 
ditor is  entitled,  under  the  1  &  2  VicL 
c.  110,  is  a  foreclosure,  and  not  a  sale. 
Jones  v.  Bailey,  vol.  17,  p.  582 

14.  An  equitable  mortgagee,  as  of  right,  is 
entitled  to  a  foreclosure  and  not  to  a  sale. 
Cojr  V.  Toole,  vol.  20,  p.  145 

15.  A  foreclosure  was  decreed  in  default  of 
payment  to  three  mortgagees,  who  were 
entitled  '*  on  a  joint  accounL"  Before 
the  day  appointed  for  payment  arrived 
one  of  the  mortgagees  died.  Held,  that 
the  foreclosure  could  not  be  made  abso- 
lute, but  the  Court  appointed  a  new  day 
for  payment  to  the  survivors.  Bladthmm 
V.  Caine,  vol.  22,  p.  614 

16.  In  a  foreclosure  suit,  the  parties  to  the 
mortgage  deed  and  those  claiming  under 
them  ought  alone  to  be  made  parties. 
Andsley  v.  Horn,  vol.  26,  p.  195 

17.  Property  was  conveyed  by  a  member  of 
a  building  society  to  the  trustees,  on 
trust  for  sale,  to  secure  the  moneys  due 
to  the  society.  Held,  that  the  trustees 
were  not  entitled  to  a  foreclosure,  but  to 
a  decree  for  sale.     Seweitwr  v.  Mayhem, 

vol.  31,  p.  37 

18.  In  a  foreclosure  suit  the  money  was  to 
be  paid  between  twelve  and  one.  The 
agent  of  the  mortgagees  attended  doriog 
the  whole  of  that  period,  but  without  a 
power  of  attorney,  to  receive  the  money. 
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The  mortgagen  themselves  only  attended 
twenty-five  minutes.  No  one  attended 
to  pay.  The  foreclosure  was  made  abso- 
lute; aod  it  appearing  that  the  mort- 
gagor coald  not  be  found,  be  was  declared 
a  trustee,  and  a  vesting  order  was  made, 
vetting  the  property  in  the  mortgagees. 
Uehmen  v.  Clamp.    (No.  «.) 

vol.  31,  p.  578 


MORTGAGE  (FURTHER  AD- 
VANCES). 

1.  An  estate  was  mortgaged  to  A.  for  a 
•una  and  further  advances.  Afterwards 
B,  obtained  a  charge  on  the  estate  by 
means  of  a  judgment.  Held,  that  fur- 
ther advances  made  to  the  mortgagor  by 
^.i  after  notice  of  the  judgment,  had  no 
priority  over  B,*n  claim.     Shaw  v.  Neale. 

vol.  20,  p.  167 

».  wiierc  a  first  mortgage  extends  to  future 
advances,  further  advances  made  by  the 
first  mortgagee,  after  notice  of  second 
mortgage,  have  no  priority  over  the  latter. 
Rolt  V.  Hopkinson.  vol.  25,  p.  461 

*•  In  1856  an  equitable  mortgage  was 
created,  and  in  1 858  it  was  transferred  to 
the  PlaintiflTs,  who  made  further  advances, 
and  obtained  a  legal  mortgage  three 
months  afterwards.  Held,  that  the  Plain- 
tiffs had  priority  over  a  charge  created 
hy  a  registered  judgment  obtained  against 
the  mortgagor  two  days  before  the  trans, 
fer,  for  all  their  subsequent  advances 
made  bcndjide  and  without  notice  of  the 
judgment    Cookt  v.  WUton. 

vol.  29,  p.  100 

MORTGAGE  (LEASEHOLDS). 

!•  Assignee  of  leaseholds  accepting  the  be- 
nefit of  an  assignment.  Held,  in  equity, 
liable  on  his  part  to  the  covenants  con- 
tained in  the  assignment,  though  he  did 
not  execute  it     WilUon  v.  Leonard, 

vol.  8,  p.  373 
(See  ao$€  V.  Wilherforce.  vol.  1,  p.  1 1 2 ) 

2.  Liability  of  an    equitable   assignee  of 
leaseholds,  in  possession,  to  the  cove- 
nants in  the  lease.    Sandert  v.  Benton. 
^  vol.  4,  p.  350 

*•  The  liability  of  an  equitable  assignee  of 
leaseholds  is  that  of  simple  contract,  and 
the  Statute  of  Limitations  limits  his  lia- 
bility to  six  years  after  the  cause  of  suit. 

♦•  Under  an  equitable  mortgage  by  the 
j||mple  deposit  of  a  lease,  unaccompanied 
"7  any  memorandum,  the  tenants'  fix- 
tores  will  be  included.   Williams  v.  Evane. 

vol.  23,  p.  239 

••  The  Defendants,  who  .were  entitled  to 

the  equity  of  redemption  of  leaseholds 

charged  with  a  mortgage,  attempted  to 

get  rid  of  it  by  fraudulently  incurring  a 

▼oi.  xxzvi — 


forfeiture,  which  they  induced  the  lessor 
to  take  advantage  of.  They  afterwards 
obtained  a  new  lease  from  him,  which 
they  sold.  Held,  that  the  new  lease  was 
subject  to  the  mortgage,  notwithstanding 
the  15  U  16  VicU  c.  76,  s.  210,  and  a 
decree  was  made  for  payment  by  the  De- 
fendants  of  the  mortgage  with  costs. 
Hughes  V.  Howard,  vol.  25,  p.  575 

6.  A  mortgagee  of  leaseholds  may  take 
possession,  even  when  there  is  no  arrear 
of  interest  due,  under  circumstances 
which  may  not  render  him  liable  to  ac- 
count with  annual  rests,  as  when  he  enters 
in  order  to  prevent  a  forfeiture  for  non- 
payment of  ground  rent  or  for  non-as- 
Patch  V.  Wild. 

vol.  80,  p.  99 


surance,  &c. 


MORTGAGE  (REDEMPTION). 

1.  Decree  against  a  mortgagee  in  posses- 
sion, with  costs ;  a  tender  having  been 
made  before  suit,  and  it  having  been 
found,  upon  taking  the  accounts  with 
annual  rests  (which  was  the  point  in  the 
cause),  that  nothing  was,  at  that  time, 
due  to  the  mortgagee.     Wilson  v.  Cliur, 

voL  4,  p.  214 

2.  Where  an  estate  is  mortgaged,  the  equity 
of  redemption,  unless  there  appears  a 
clear  intention  of  making  a  new  settle- 
ment remains  subject  to  the  old  uses,  or 
to  the  trusts  of  the  original  settlement. 
Wood  V.  Wood,  vol.  7,  p.  1 83 

3.  By  a  marriage  settlement,  a  rent-charge 
of  200/.  a  year  was  secured  to  the  wife 
for  life,  payable  quarterly,  with  powers 
of  distress,  &c.  To  enable  the  husband 
to  mortgage,  the  wife  released  her  rent- 
charge  to  the  mortgagee.  The  equity  of 
redemption  was  reserved  to  the  husband, 
who  covenanted  to  convey  other  lands  on 
the  trusts  of  the  settlement  The  hus- 
band, by  his  will,  gave  his  real  and  per- 
sonal estate  to  bis  brother,  on  condi- 
tion that  he  would  allow  his  wife  300/. 
a  year  for  life.  Held,  that  the  200/.  a 
year  remained  a  valid  charge  on  the 
equity  of  redemption;  and  secondly, 
that  it  was  not  satisfied  by  the  300/.  a 
year.    Ihid, 

4.  Judgment  creditors  are  not  allowed  suc- 
cessive periods  of  three  months  for  re- 
demption.    Bates  V.  Hilleoat. 

vol.  16,  p.  189 

5.  A.  B,,  a  tenant  in  tail  subject  to  au  ex- 
isting life  estate,  borrowed  money  on 
mortgage,  and  the  tenant  for  life  joined 
in  order  to  bar  the  entail,  and  he  cove- 
nanted to  pay  the  interest  during  his  life. 
By  the  same  deed,  the  equity  of  redemp- 
tion was  resettled  on  A,  B,  for  life,  with 
remainder  to  his  issue  in  tail,  with  limi- 
tations over.  The  Court,  ten  years  after- 
wards, set  aside  the  resettlement  of  the 
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equity  of  redemption,  on  the  ground  that 
there  was  no  proof  of  a  contract  to  vary 
the  existing  limitations.  Meadow*  v. 
Meadows.  vol.  16,  p.  401 

6.  A  tenant  for  life  bad  a  power  to  charge 
the  settled  estates  with  20,000/.  and  in- 
terest He  accordingly  charged  them, 
and  mortgaged  the  charge  with  property 
oiL  his  own  for  a  much  greater  sum  to 
several  persons  in  succession.  Held, 
that  the  remainderman  was  entitled  to 
redeem  the  20.0001.  separately;  and  on  a 
bill  by  the  remainderman  for  redemption, 
accounts  and  inquiries  were  directed, 
for  the  purpose  of  ascertaining  the 
amount  due  in  respect  of  the  charge  of 
20,000/.,  and  the  parties  entitled  to  it. 
Lor4  KentingUm  v.  ocuverie.  vol.  19,  p.  39 

7.  A  mortgage  was  given  for  a  judgment 
debt  There  was  a  prior  equitable 
charge,  of  which  the  mortgagee  had  no 
direct  notice,  but  no  investigation  of 
title  or  production  of  deeds  was  had ;  be- 
sides which,  by  arrangement,  the  mort- 
gagor's solicitor  prepared  the  deed  for 
the  mortgagee's  solicitor.  The  Court 
concluded,  that  the  arrangement  was  to 
give  a  mortgage  subject  to  existing 
charges,  and  also,  that  the  mortgagee 
was  affected  by  the  notice  possessed  by 
the  mortgagor's  solicitor  of  the  prior 
equitable  title,     Tweedqk  v.  Tweedale* 

vol.  23,  p.  341 

8.  A,  made  two  equitable  mortgages  of  two 
several  estates,  the  one  to  A*  and  the 
other  to  ^.  He  then  executed  a  legal 
mortgage  of  both  to  C,  who  had  con- 
structive notice  of  the  prior  equitable 
mor ^ageib  B,  obtained  a  transfer  of  A,*  a 
mortgage.  Held,  that  C.  could  only 
redeem  B,  on  payment  of  both  debts. 
Ibid, 

9.  In  a  suit  for  redemption,  by  an  advanced 
member  of  a  building  society,  a  sum  was 
found  due  from  him  to  the  society  be- 
yond that  secured  by  the  mortgage.  An 
order  on  the  Plaintiff'  to  pay  it  was  made 
in  a  redemption  suit    Uandky  v.  Fetrmer. 

vol.  29,  p.  362 

10.  A  mortgage  of  property  does  not  alter 
the  existing  limitations  afi*ecting  it,  ex- 
cept for  the  purpose  of  the  mortgage, 
unless  an  express  intention  be  shewn  to 
resettle  it    Lord  Hatting*  v,  Atiley. 

voL  30,  p.  260 

11.  In  a  suit  against  A,,  im  incumbrancer, 
and  B.,  a  sub-incumbrancer,  to  redeem 
the  securities:  Held,  that  the  proper 
form  of  decree  was,  that  upon  the 
amount  due  from  the  Plaintiff'  to  A.  being 
paid  into  Court,  both  A.  and  B.  should 
reconveythe  estate  and  deliver  the  deeds 
to  the  Plaintiff*,  and  that  the  Plaintiff"  was 
not  bound  to  wait  until  the  accounts  had 
been  taken  and  the  equities  settled  as 
between  A.  and  B,  Lytaght  v.  We»t- 
maaotL  vol.  33,  p.  417 


12.  One  seised  of  property  in  fee  mort- 
gaged it  for  a  term,  and  afterwards 
died  intestate  and  without  heirs.  Held, 
that  his  administratrix  could  not  main- 
tain a  suit  to  redeem  the  mortgage,  for 
the  purpose  of  making  the  property  avail- 
able for  the  payment  of  the  intestate's 
debts.     Cailey  v.  Samptom. 

vol.  33,  p.  551 


MORTGAGE  (SALE  BY  COURT). 

1.  A  mortgagee,  who  was  a  party  to  the 
suit,  consented  to  a  sale  of  the  mort- 
gaged property.  Held,  that  he  must 
produce  and  leave  in  the  Master's 
office  the  title  deeds  which  were  ne- 
cessary in  order  to  complete  such  sale. 
Lwesey  v.  Harding.  voL  1,  p.  343 

2.  On  a  bill  for  foreclosure,  an  in&nt  par- 
tially  interested  in  the  equity  of  re- 
demption cannot  adversely  insist  on  a 
sale.    Farrow  v«  Rtet.  vol.  4,  p.  18 

3.  A  decree  for  sale  of  an  .encumbered 
estate  does  not,  of  itself,  alter  the  rights 
of  parties.     9fild  v.  LockharL 

vol.  10.  p.  320 

4.  Principles  on  which  the  Court  acts  in 
directing  a  sale  of  a  mortgaged  estate, 
under  the  late  act    Hurst  v.  HmrsL 

vol.  10,  p.  372 

5.  Decree  for  sale  ordered,  at  the  request 
of  the  first  and  second  mortgagees  and 
the  mortgagor,  notwithstanding  the  third 
incumbrancer  insisted  on  a  decree  for 
foreclosure  and  redemption,  the  value 
of  the  property  not  being  proved.  Wiek- 
ham  V.  NichohotL  vol.  19,  p.  88 

6.  A  judgment  creditor  ranking  after  a 
first  mortgagee,  but  prior  in  date  to  a 
further  charge  and  to  other  judgments : 
Held,  entitled  to  a  foreclosure,  although 
all  the  other  parties  insisted  on  a  sale. 
Messer  v.  Boyle.  vol.  21,  p.  559 

7.  The  Court  may  direct  a  sale,  instead  of 
a  foreclosure,  under  the  15  &  16  fTct. 
c.  86,  s.  48,  without  the  consent  of  the 
mortgagor,  and  may  direct  the  sale  to 
take  place  at  once.    Newman  v.  Setfe. 

vol.  33,  P.  522 

8.  The  Court,  in  making  a  foreclosure 
decree,  gave  liberty  to  any  party  to  apply 
in  chambers  for  a  sale.  Bunmestsr  v. 
Ar«ixcm.  vol.  35.  p.  310 


MORTGAGE  (WIFE'S  PROPERTY). 

1.  In  1772  a  husband  and  wife  mor^iaged 
their  respective  estates  for  secttrinc  a 
debt  of  the  huaband.  The  husband  died 
in  1776,  and  in  1782  the  produce  of  his 
estate  was  brought  into  covrt  and  accu- 
mulated. The  wife  died  in  1805,  and  in 
1832  the  husband's  mortgage  oreditor, 
neglecting  to  prosecute  his  clMm  against 
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tbe  husband's  assets,  obtained  payment 
out  of  the  produce  of  tbe  wife's  estate, 
lo  IMO  tbe  heir  of  the  hiifibaiid  peti. 
tioaed  for  payment  out  of  Court  of  the 
accuiDulat«d  fund  arising  from  the  hus- 
baod's  estate,  and  a  reference  was  made 
to  ascertain  the  incumbrances  thereon. 
Ao  unpaid  judgment  creditor  of  tlie 
wife  carried  in  a  chum,  which  having 
been  disallowed,  as  founded  on  a  mere 
equity,  be,  in  1841,  filed  a  bill  against 
the  heir  of  the  husband  and  the  repre- 
seototives  of  the  wife  to  establish  his 
claim  against  the  fund.  Held,  first,  that 
tbe  husband's  debt  having  been  paid  out 
of  the  wife's  estate,  her  estate  had  a 
right  to  be  recouped  out  of  the  estate  of 
the  husband  ;  and  secondly,  that  the 
Plaintiff's  claim  was  not  tMured  by  the 
Statute  of  Limitations.  LtneoMter  v. 
Bven.  vol.  10,  p.  154 

S.  Estates  of  a  husband  were  settled  on  the 
husband  for  life,  with  remainder  to  such 
uses  as  the  husband  and  wife  should 
sppoint  for  raiaing  money  by  mortgage, 
Slid  in  default  to  the  wife  for  life,  with 
remainder  to  the  husband  and  wife  in 
equal  moieties.  The  huaband  and  wife 
executed  the  power,  for  the  purpose  ot 
raising  money  for  the  use  of  the  hus- 
band. Held,  that  the  wife's  estate  could 
not  be  considered  as  surety  for  the  hus- 
band's debt,  and  that  she  had  no  equity 
to  have  the  whole  mortgage  money  paid 
out  of  the  husband's  moiety  alone. 
ScM^U  v.  Loehwotd,    (No.  1.) 

voL  32,  p.  484 


MORTGAGOR  AND  MORTGAGEE 
(ACCOUNTS). 

1.  The  ordinary  rule  between  mortgagor 
and  mor^agee  in  possession  is,  that  the 
Court  wiU  not  direct  an  account  with 
snnual  rests,  if  there  was  an  arrear  of 
interest  due  on  the  mortgage  at  the  time 
of  tbe  mortgagee's  taking  possession. 
faek  V.  Brown,  vol.  $,  p.  70 

^  A  property  was  subject  to  a  mortgage 
for  1,000^  i  J,  £.  agreed  with  the  mort- 
gagor for  the  purchase  of  a  portion  of 
of  this  property,  and  entered  into  pos- 
aession  without  paying  his  purchase- 
nooey.  In  181S  ^.  B.  bought  up  the 
whole  mortgage  for  1,0004,  on  which  an 
airear  of  interest  of  101/.  was  due.  There 
Was  at  the  same  time  due  from  A.  B,,  in 
nspect  of  his  purchase,  866/.  Nothing 
forther  being  paid  by  the  mort^gor, 
i«  B.  in  1816  recovered  possession  of 
die  property.  The  rents  exceeded  the 
UMunt  of  interest,  and  in  1823  the 
whole  sirear  of  interest  had  been  paid 
off*  The  Court  refused  to  direct  annual 
vesta.    lUd. 

3.  Generally,  annual  rests  are  not  directed 


against  a  mortgagee  in  possession,  when 
the  interest  is  in  srrear  at  tbe  time  he 
took  possession ;  and,  in  the  absence  of 
special  circumstances,  if  a  mortgagee  is 
not  liable  to  account  with  annual  rests, 
when  he  enters  into  possession,  he  does 
not  become  so  liable,  until  the  whole  of 
the  mortgage  debt  haa  been  paid  off. 
Finch  v.  Brown,  vol.  3,  p.  70 

4.  Where,  however,  a  mortgagee  in  posses- 
sion came  to  an  account  with  the  mort- 
gagor, whereby  all  the  arrears  of  interest. 
Sic.  were  converted  into  principal,  leaving 
thereby  no  arrears,  and  he  continued  in 
possession,  the  rent  being  more  than  sui- 
ficient  to  keep  down  the  interest,  the 
Court  directed  annual  rests.  Wilton  v. 
C/Her.  vol.  8,  p.  136 

5.  An  estate  waa  conveyed  by  A.  to  B., 
upon  trust,  for  ten  years,  to  apply  the 
rents  in  payment  to  B.  oi  the  interest 
and  capital  of  1,000/.,  lent  by  B,  to  A, 
and  then  to  sell,  pay  off  the  residue  of 
the  1,000/.,  and  hold  the  remainder  in 
trust  for  the  wife  and  children  of  A, 
The  rents  exceeded  the  interest.  B,  per- 
mitted A,  to  retain  possession,  and  the 
rents  were  not  applied  as  directed.  Upon 
a  bill  by  B.  against  A.  and  his  wife  and 
children  for  a  sale :  Held,  that  B,  could 
not,  until  he  took  possession,  be  made 
liable  for  what,  without  his  wilful  default, 
he  might  have  received,  except  upon  a 
cross  bill  raising  that  question.  Beatt  v. 
Prior.  vol.  6,  p.  183 

6.  A  mortgagee  in  possession  held  liable 
for  a  damage  occasioned  by  his  pullfng 
down  two  cottages  on  the  property. 
Sandon  v.  Hooper.  vol.  6,  p.  246 

7.  A  mortgagee  in  possession  will  be  al-  . 
lowed  for  repairs  necessary  for  the  sup- 
port of  the  property,  and  for  doing  that 
which  is  essential  for  the  protection  of 

.  the  title  of  the  mortgagor.  If  he  has 
got  the  consent  of  the  mortgagor  or  has 
given  him  notice  in  which  he  acquiesces, 
he  may  be  allowed  for  money  laid  out  in 
increasing  tbe  value  of  the  property,  but 
he  is  not  justified  in  increasing  the  value 
of  the  estate  by  improvements  so  as  to 
cripple  the  mortgagor's  power  of  re- 
demption.   Ibid, 

8.  Mortgagee  in  possession,  claiming  upon 
a  bill  for  redemption,  to  be  allowed  for 
substantia]  repairs  and  lasting  improve- 
ment, but  adducing  no  proof  of  any  such 
expenditure,  held  not  entitled  to  any  in- 
quiry on  the  subject.    Ihid, 

9.  After  foreclosure,  the  mortgagee  fairly 
sold  the  estate  for  leas  than  what  was  due 
to  him.  Held,  that  he  could  not  afterwards 
recover  from  the  mortgagor,  upon  his 
collateral  personal  securities,  the  amount 
still  remaining  unpaid.  Loekkart  v. 
Nardp.  vol.  9,  p.  849 

10.  Where  a  debt  is  secured  by  mortgage, 
covenant,  and  bond,  tbe  mortgagee  may 
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pursue  all  his  remedies  at  Che  same  time. 
If  he  obtain  full  payment  on  the  bond  or 
covenant,  the  mortgagor  becomes  entitled 
to  the  estate,  but  if  he  obtain  part  pay- 
ment only,  he  may  go  on  with  his  fore- 
closure suit  and  foreclose  with  the  re- 
mainder. On  the  other  hand,  if  he 
forecloses  first,  and  the  value  of  the 
estate  proves  insufficient  to  satisfy  the 
debt,  he  may,  while  the  mortgaged  estate 
remains  in  his  power,  sue  on  the  bond  or 
covenant,  but  he  thereby  opens  the  fore- 
closure, and  the  mortgagor  may  there- 
upon redeem.     Lockhart  v.  Hardy. 

vol.  9,  p.  349 

1 1.  A  mortgagee  in  possession  of  part,  and 
allowing  the  mortgagor  to  retain  posses- 
sion of  the  rest,  is  not,  at  the  suit  of  a 
subsequent  incumbrancer,  to  be  charged, 
constructively,  as  in  possession  of  the 
whole.     Soar  v.  Dolby.       vol.  15,  p.  156 

12.  Where  a  mortgagee  receives  rents  after 
the  account  has  been  taken,  he  must  ac- 
count, on  affidavit,  for  the  amount.  Oxen- 
ham  V.  EUu.  vol.  18,  p.  598 

18.  After  the  amount  due  to  a  mortgagee 
had  been  ascertained  and  paid,  the  mort- 
gagee was  held  entitled  to  some  allow- 
ance for  crops,  manure,  &c.,  for  which 
he  remained  liable  to  pay  to  an  outgoing 
tenant  of  the  mortgaged  property.    Ibid. 

14.  No  account  of  bygone  rents  will  be  di- 
rected against  a  mortgagor  in  possession, 
nor  against  his  agent,  nor  against  a  per- 
son claiming  under  his  voluntary  revo- 
cable deed.  HeU  v.  Lord  BexUy ;  Whit- 
field y,  Bowyert  Whitfield  v.  Knight. 

vol.  20,  p.  127 

15.  In  a  suit  by  a  mortgagor  for  redemption, 
a  decree  was  made  for  an  account  with 
annual  rests.  The  Plaintiff  died  and  the 
suit  was  abandoned;  after  which,  the 
mortgagee  instituted  a  suit  for  foreclo- 
sure. Held,  that  the  decree  must  be  the 
same  and  with  annual  rests.  Morris  v. 
Mip.  vol.  20,  p.  654 

16.  Liability  of  a  mortgagee  who  gives  no- 
tice to  the  tenants  to  pay  him  their  rents, 
but  does  not  take  possession,  whereby  a 
loss  is  occasioned.     Healet  v.  M^ Murray. 

vol.  28,  p.  401 

17.  Interest  was  paid  on  a  mortgage  of 
860/.  from  1829  to  1852,  but  the  Court, 
in  1857,  decided,  that  110/.  of  the  860/. 
was  not  well  charged  on  the  property. 
Held,  in  taking  the  accounts,  that  the 
interest,  thus  paid  for  twenty- three  years 
on  the  110/.,  ought  not  to  be  treated  as 
payments  in  discharge  of  the  capital  of 
the  remaining  250/.  Blandy  v.  Kimber. 
(No.  2.)  vol.  25,  p.  587 

18.  A.  B,  agreed  to  become  the  purchaser 
of  some  leasehold  property  which  was 
subject  to  mortgages.  He  entered  into 
possession,  and  after  the  contract  had 
been  put  an  end  to,  he  obtained  a  trans- 
fer  of  the  mortgages,  having  all  along 


continued  in  possession.  Held,  that  al- 
though the  circumstances  would  have 
justified  the  mortgagees  in  Uking  pos. 
session,  still  that  A.  B.  was  not  entided 
to  stand  in  the  same  position,  and  he 
was  directed  to  account  as  mortgagee  in 
possession  with  annual  rests  from  the 
date  of  the  transfer  to  him  of  the^mort- 
gages.    Patch  v.  Wilde.       vol.  80,  p.  99 

19.  Where  a  mortgaged  estate  is«of  an  in- 
sufficient value  to  pay  the  mortgage,  a 
mortgagee,  on  entering  into  possession, 
may  open  mines  and  cut  timber,  and  he 
will  be  charged  only  with  the  net  profits. 
But  where  the  estate  is  sufficient,  a  mort- 
gagee in  possession  has  no  such  right, 
and  if  he  opens  and  works  mines,  he  will 
be  charged  with  the  gross  receipu,  and 
will  be  disallowed  the  expenses  of  work- 
ing.    Milktt  V.  Ihtvey.      vol.  3 1,  p.  470 

20.  Where  the  liability  of  a  mortgagee  in 
possession  to  account  without  annual 
rests  once  begins,  it  continues  until 
changed  by  some  further  agreement 
come  to  between  the  mortgagor  and 
mortgagee.  Seholefield  v.  Loekwood.  (No. 
8.)  vol.  82,  p.  489 

21.  An  intended  mortgagor  agreed  to  pay 
the  reasonable  costs  of  the  mortgagee's 
solicitor,  if  the  matter  went  off*.  Held, 
that  this  did  not  include  the  expenses  of 
withdrawing  the  money  from  a  banker's 
and  of  remitting  it  to  iAtndon  for  pay- 
ment.   Re  Blakeeley  and  Beswick. 

vol.  32,  p.  879 

22.  A  mortgagee  in  possession  of  a  busi- 
ness is  accountable  not  only  for  what 
he  has  received,  but  for  what  he  might 
or  ought  to  have  received.  Chaplin  v. 
Young.    (No.  1.)  vol.  SS,  p. 380 

23.  As  to  the  rights  and  remedies  of  a 
mortgragee  of  a  share  in  a  colliery  part- 
nership.    Redmayne  v.  Potter. 

vol.  35,  p.  529 

24.  The  mortgagee  of  a  share  in  a  colliery 
partnership  is  entitled  to  a  decree  for  fore- 
closure, but  he  is  not  entitled  to  any  ac- 
count of  the  property  paid  or  distributed 
to  shareholders  or  partners  before  he  filed 
his  bill,  nor  is  he  entitled  to  contest  or 
call  the  shareholders  to  account  for  their 
previous  management  of  the  colliery ;  but 
he  is  entitled  to  say,  that  no  extra  burden 
shall  be  thrown  on  his  shares  which  is  not 
in  accordance  with  some  contract  or  agree- 
ment in  force  at  the  date  of  the  mort- 
gage.    Ibid. 

25.  A  mortgagee  out  of  possession  called 
on  the  tenant  for  his  rent,  who  said  he 
had  laid  it  out  in  repairs.  The  mortga- 
gee acquiesced  in  this ;  but  there  was  no 
evidence  of  the  tenant's  accepting  the 
mortgagee  as  his  landlord  or  of  anything 
like  an  attornment.  Held,  that  there 
was  not  an  entering  into  possession  or 
into  the  receipt  of  the  rent  by  the  mort- 
gagee.   Ward  V.  Carttar.    voL  35,  p  171 
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MORTGAGOR  AND  MORTGAGEE 
(COSTS). 

[SwCosTs  OF  Adminibtration.] 

1.  A  mortgagee  of  estates  on  which  the 
incombrances  were  numerous  and  of  a 
complicated  nature,  filed  a  bill  for  fore- 
closure aod  redemption,  and,  by  consent, 
the  estate  was  sold.  Held,  that  the  costs 
of  sale  ought  not  to  be  paid,  in  the  first 
place,  out  of  the  general  fund,  but  that 
the  money  arising  from  the  sale  of  each 
separately  incumbered  estate  ought  to 
be  treated  in  the  same  manner  as  the 
estate  itself  would  have  been,  and  that 
the  mortgagees  ought  to  be  paid  their 
principal,  interest,  and  costa,  according  to 
thrir  respective  priorities.  Wild  v.  Lock- 
^t,  vol  10,  p.  320 

2.  A  mortgagee  filed  a  bill  of  foreclosure, 
and,  pending  the  suit,  transferred  the 
mortgage  to  A.  A,  who  transferred  it  to 
C.  D,  Held,  that  the  extra  costs  thus 
occasioned  were  not  to  be  charged  against 
the  mortgagor.     CoUt  v.  Forrest. 

vol.  10,  p.  552 

3.  Pending  a  suit,  by  a  firat  mortgagee  to 
foreclose,  the  Plaintifi*  obtained  a  transfer 
from  the  second  mortgagee.  Held,  that 
the  costs  occasioned  were  chargeable 
against  the  estate.    Ibid. 

4.  A  mortgsgee  had  been  in  possession. 
She  transferred  the  whole  of  her  interest, 
and  afterwards  became  insolvent  Her 
assignees  were  made  Defendants  to  a  bill 
of  foreclosure.  Held,  that  their  costs 
ought  not  to  be  charged  on  the  mort- 
gaged estate,  but  on  the  Plaintiff.     Ibid, 

fi<  A  testator  empowered  his  trustees  to 
charge  his  estates  for  certain  purposes, 
and  be  devised  it  on  trusts  for  ji»  and  B, 
The  charge  was  raised,  and  became  vested 
in  A-,  who  filed  a  bill  to  raise  the  charge, 
and  to  ascertain  the  rights  of  the  parties 
in  the  surplus.  Held,  that  A.*b  costs  of 
suit  had  priority  over  those  of  fi.  HoW' 
erd  V.  Prince.  vol.  IS,  p.  72 

8.  Where  a  mortgagee,  instead  of  aimply 
filing  a  bill  to  enforce  his  securities,  in- 
stitutes or  adopts  a  suit  for  a  general  ad- 
ministration,  and  the  estate  proves  defi- 
cient, the  costs  of  the  suit  are  to  be  paid, 
in  the  first  instance,  out  of  the  estate. 
Armitrong  v.  Storer.  vol.  14,  p.  685 

7.  In  an  administration  suit,  all  proper  and 
necessary  parties  have  their  costs  prior 
to  the  administration  of  the  fund.  But 
in  suits  by  mortgagees  to  ascertain  pri- 
orities upon  an  estate,  or  upon  a  fund 
produced  by  it,  after  the  proper  costs  of 
the  Plaintiff  are  paid,  the  costs  of  the 
other  incumbrancers  are  added  to  their 
securities,  and  paid  in  the  order  of  their 
priorities.  Ford  v.  The  Earl  of  Chester^ 
Mid.  vol.  21,  p.  426 

8.  In  a  suit  for  redemption  a  mortgagee  is 
entitled  to  his  costs,  if  it  be  found  that 


anything  was  due  to  him  at  the  filing  of 
the  bill,  although  the  accounta  be  di- 
rected to  be  taken  against  him  with  an- 
nual rests.     Barlow  v.  Gain*. 

vol.  23,  p.  244 

9.  Where  on  a  bill  for  redemption  nothing 
is  found  due  to  the  mortgagee,  he  must 
pay  the  costs  of  the  suit.    Ibid. 

10.  A  mortgagor  obtained  a  decree  for  re- 
demption, but  did  not  prosecute  it,  and 
died.  The  mortgagee  then  instituted  a 
second  suit  against  the  representative 
of  the  mortgagor  for  foreclosure,  and  a 
similar  decree  was  made.  It  was  found, 
that  a  balance  was  due  to  the  mortgagee 
at  the  institution  of  the  first  suit,  but 
none  at  the  second.  The  mortgagee 
obtained  his  costs  of  the  first  suit,  but 
was  ordered  to  pay  those  of  the  second. 
Ibid. 


MORTMAIN. 
[See  Charitable  Bequest,  Charity.] 

1.  A  testator  gave  his  real  and  personal 
estate  to  trustees,  upon  trust  with  all 
convenient  speed  to  convert  into  money ; 
and  he  directed  them,  at  the  end  of  twelve 
months  after  his  decease,  to  invest  the 
sum  of  600/.  out  of  his  pertonal  estate, 
in  trust  for  a  charity;  he  also  directed 
them,  at  the  end  of  twelve  months  af^er 
his  decease  {all  hit  property  being  per" 
tonal),  to  lay  out  the  residue  for  other 
charities.  The  realty  was  sold.  Held, 
that  the  600/.  was  not  payable  out  of 
pure  personalty,  but  out  of  the  mixed 
fund :  and  that  this  gift  and  the  gift  of 
the  residue  were  rendered  void  by  the 
Mortmain  Act,  in  the  proportion  which 
the  realty  bore  to  the  personalty.  Held 
also,  that  the  realty  was  not  converted  to 
all  intents,  so  as  to  entitle  the  next  of 
kin  to  the  fund  released,  in  consequence 
of  the  invalidity  of  the  real  estate  to 
charity.    Johnton  v.  Woodt, 

vol.  2,  p.  409 

2.  The  Court  will  not  marshal  assets  for 
the  purpose  of  giving  effect  to  charity 
legacies.  The  Philanthropic  Society  v. 
Kemp,  vol.  4,  p.  581 

3.  A  testatrix  bequeathed  legacies  to  cha- 
rities and  to  individuals,  and  she  directed 
her  charity  legacies  to  be  paid  "  out  of 
her  ready  money,  and  the  proceeds  of  the 
sale  of  her  funded  property,  personal 
chattels  and  effects,  and  not  from  the 
proceeds  or  by  sale  of  her  leasehold  or 
real  estates;*'  and  she  charged  her  lease- 
hold estates,  in  addition,  with  the  pay- 
ment of  her  debts,  funeral  and  testamen- 
tary expenses,  and  legacies  not  given  to 
charities.  The  pure  personalty  was  in- 
sufficient to  pay  the  debts,  &c.,  and  all 
the   legacies.      Held,  that  the  charity 
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legacies  failed  in  the  proportton  of  the 
mixed  personalty  to  the  pure  peraonalty. 
The  PhilatOhro^  Soeieiy  Y.  Kemp. 

vol.  4,  p.  681 

4.  Policiee  of  assurance  by  which  the  di- 
rectors engage  "  to  par  out  of  the  funds," 
or  *'that  the  funds  shall  be  liahle/'  or 
"  that  a  share  of  the  ftinds  ahall  be  paid," 
are  not  so  connected  with  land,  aa,  under 
the  Mortmain  Act,  to  render  invalid  a 
gift  of  them  to  charity,  although  the 
assets  of  the  assurance  companies  consist 
partly  of  real  estate.  March  v.  The 
AUorney-Oenercl^  vol.  5,  p.  438 

6.  The  rule  is  the  same,  although  by  the 
policy,  sealed  with  the  corporate  seal  of 
the  company,  the  assured  becomes  a 
member.    /Mtf. 

6.  Bequest  of  chattebi  real  to  trustees  to 
erect  such  monument  as  they  should 
think  fit,  and  build  an  organ  gallery. 
The  first  object  was  valid,  the  second 
invalid  under  the  Statute  of  Mortmain. 
Held,  that  the  trustees  were  wrong  in 
applying  tiie  whole  to  the  first  object, 
and  an  inquiry  was  directed  to  apportion 
the  ^ft.    Jduam  v.  Celt.     vol.  6,  p.  363 

7.  A  simple  declaration  that  charity  lega- 
cies are  to  be  paid  out  of  pure  personalty 
will  not  give  to  such  legacies  a  priority 
upon  the  pure  personalty,  over  other 
legacies  and  charaes;  nor  exempt  any 
part  of  the  estate,  m>m  the  ordinary  rules 
of  applying  and  distributing  the  assets. 
Siurge  V.  DimidaU,  vol.  6,  p.  462 

8.  A  testatrix  created  a  mixed  fund  of 
realty  and  personalty  for  payment  of  her 
debts  and  legacies,  but  she  directed  the 
charity  legacies  to  be  paid  out  of  pure 
personalty.  She  afterwards  directed  her 
trustees  to  set  apart  a  sum  of  stock  suf- 
ficient to  provide  for  a  number  of  an- 
nuities, and  aa  the  annuitanta  died,  the 
stock  let  loose  was  to  be  applied  in  pay- 
ment of  the  charity  legacies.  Semble, 
that  the  direction  alone  was  not  of  itself 
sufficient  to  exempt  the  charity  legacies 
from  being  payable  out  of  the  realty,  in 
the  proportion  of  the  realty  to  the  per- 
sonalty, but  held  that  Uie  second  part 
created  a  demonstrative  fund  of  pure 
personalty,  out  of  which  the  charity 
legacies  were  to  be  paid.    Ibid, 

9.  Personalty  directed  to  be  laid  out  in 
land,  to  be  held  in  trust  for  A,  for  life, 
with  a  gift  over,  upon  a  breach  of  a  con- 
dition, to  a  charity.  Held,  that  the 
charity  could  not  take.  Ridgwaif  v.  IVoed- 
hmtte.  vol.  7,  p.  437 

10.  Shares  in  gas  light  and  in  a  dock  com- 
pany, which  possessed  real  estate  for  the 
purposes  of  their  under uking.  Held, 
not  within  the  Statute  of  Mortmain. 
Sparling  v.  Parker.  voL  9,  p.  450 

11.  Canal  shares,  which,  by  act  of  parlia- 
ment, were  declared  to  be  personal 
estate,  and  transmissible  as  such.     Held, 


by  Sir  John  LeoiA,  to  be  within  the  Mort- 
main  Act.     TemHmem  v.  Temliutem. 

voL  9,  p.  459 

1 2.  Bequest  of  2,000/  to  trustees,  to  apply 
8001.  in  building  six  almsihouses,  and  to 
pay  the  income  of  the  reddoe  to  the  six 
almsmen  therein  residing.  Held,  that 
the  whole  was  void.    Smith  v.  Oltwr. 

vol.  11,  p.  481 

13.  Dock  and  canal  shares,  and  bonds  se- 
cured by  an  assignment  of  the  rates. 
Held,  not  an  '*  interest"  in  land,  within 
the  Statute  of  Mortmain.  WaUter  v. 
Milne.  vol.  11,  p.  607 

14.  A  charitable  bequest  to  lay  out  money 
in  the  erection  of  buildings,  without 
more,  pre-suppoeeo  that  a  portion  of  the 
bequest  must  k>c  applied  in  tbe  purchase 
of  land  for  that  purpose ;  and  is  void 
under  the  Statute  of  Mortmain.  Trjfe 
V.  The  Cerferaiem  ef  GleneeeUr, 

▼ol.  14,p.  I7S 

15.  A  bequest  to  lay  out  money  in  the 
erection  or  repair  of  buildings  upon  lands 
already  in  mortmain  is  a  valid  and  effec- 
tual bequest.    Ibid, 

18.  The  rule  is,  as  stated  in  Thm  Jiiermy* 
General  v.  Daoke  (9  Fee,  644),  ^'tfaat, 
unless  the  testator  distinctly  points  to 
some  laud  already  in  mortmain,  the  Coort 
will  understand  him  to  mean  tiiat  an  in- 
terest in  land  is  to  be  purchased,  and  the 
gift  is  not  good."     Ibid. 

17.  Bequest  of  money  which,  in  tfie  event 
of  land  being  given  for  the  purpose  to 
the  corporation  of  QUmeeeter^  was  to  be 
laid  out  upon  it  fbr  a  charity,  with  a  gift 
over,  if  no  land  were  **  granted  and  con- 
veyed for  that  purpose  within*'  ten  yesn 
after  the  testator's  decease.  Land  was 
conveyed  a  few  days  before  the  expira- 
tion of  the  ten  years,  but  the  deed  wss 
not  enrolled  antil  ive  days  after  the  ex- 
piration. Held,  first,  that,  although  the 
enrolment  and  the  twelve  months  (during 
which  it  was  necessary  the  grantor  should 
survive  to  give  the  grant  validity)  both 
took  plaoe  after  the  ten  ^ear* ;  still  that 
the  grant  must  be  considOTed  valid  as  from 
iu  date.  Held,  secondly,  that  wliether 
the  grantor  could  afterwards  delbat  the 
voluntary  grant  or  not  by  a  conveyance 
to  a  purchaser  for  valuable  coosidemtion, 
did  not  aiect  the  question.    Ibid, 

1  A.  A  bequest  of  money  to  be  expended  in 
the  erection  or  repair  of  buildings  is 
void,  unless  tlie  testator  expressly  states 
in  his  will  his  intention  that  the  money 
is  to  he  expended  on  some  land  already 
in  mortromn.    /6«d. 

19.  Real  estate  in  New  Smith  Wake  h  not 
within  the  Statute  of  Mortmain.  Wkkker 
V.  Akme.  vol.  14,  p.  609 

20.  Gift  of  stock  **  for  the  estaUishmeat  of 
a  charity  school,"  held  void.    Re  Cfoscy. 

vol.  t6»  p.  296 

21.  A  bequest  of  stock,  to  be  applied  **  for 
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the  benefit  and  ornament**  of  the  town 
of  F.,  is  not  void  under  the  Statute  of 
Bf<Rtniain.  The  Mtnfor,  i^e.  of  Faver- 
sJum  ▼.  Ryder»  vol.  18»  p.  318 

22.  TolhiU  FMdt  Improvement  Bonds  held 
not  within  the  Statute  of  Mortmain. 
BrnnHng  v.  Marriott,  vol.  19,  p.  163 

28.  Whether  a  covenant  to  pay  to  trustees 
a  som  of  money,  in  trust  ror  a  charity,  is 
valid,  or  void  as  a  device  to  defeat  the 
Statute  of  Mortmain,  where  it  roust  be 
satisfied  out  of  chattels  real,  quare. 
Alexander  v.  Brame,  vol.  19,  p.  436 

34.  The  Court  directed  the  parties  to  try 
iti  validity  by  an  action  at  law.     Ibid. 

25.  After  the  passing  of  the  Mortmain 
Act  ( 1736)  lands  were  devised  to  trustees 
for  a  charity.  The  rents  were  so  applied 
by  the  trustees  and  their  heirs  down  to 
the  present  time.  On  an  information 
against  the  heir  to  correct  abuses,  he  set 
up  the  invalidity  of  the  devise,  but  the 
Court  held,  that  the  onut  of  proving  no 
other  mode  had  been  adopted  to  make 
the  charity  valid  was  on  him,  and  that 
every  presumption  would  be  made  in 
support  of  its  validity.  Attorney'  General 
V.Moor,  vol.  20,  p.  119 

26u  The  shares  of  an  incorporated  com- 
pany, where  the  substance  of  the  under- 
taking is  a  dealing  with  land,  are  within 
the  Statme  of  Mortmain,  unless  spe- 
cially ekettpted.     War$  v.  Omberlege. 

vol.  20,  p.  603 

37.  Bequest  of  shares  in  the  Orand  Junction 
Waterworke  Company  to  a  charity,  held 
invalid.    Aitomey'Oeneral  v.  Moor, 

vol.  20,  p.  503 

3&  A  testator  denlsed  eight  acres  at  AT.  to 
B.^  and  he  directed,  that  if  any  person 
should,  within  twelve  months  from  his 
death,  give  a  suitable  piece  of  land  in 
K,,  as  the  site  of  almahouses,  his  exe- 
caton  should  miy  to  the  trustees  60,000/., 
to  be  devoted  to  the  purposes  of  the 
charity.  B»,  who  was  an  executor,  de- 
voted the  eight  acres  to  the  charity. 
Held,  that  the  bequest  of  the  mooev  was 
void,  aa  contrary  to  the  policy  ot  the 
Mortasaia  Act«  PMlpoii  v.  Si,  Oeorge't 
HotpitaL  voL  21,  p.  134 

29.  A  testator,  in  case  anr  person  should 
give  a  soitable  piece  of  land  for  alms- 
bouses,  gave  a  sum  of  money  to  be  de< 
voted  to  the  oharitv,  with  a  gift  over  of 
the  fund  if  no  such  piece  of  land  should 
be  provided  or  the  scheme  should  not 
be  approved  of  by  his  trustees.  The 
land  was  provided,  and  no  difficulty  in- 
terposed as  to  the  scben^e,  but  the  gift  of 
the  money  was  held  void  as  contrary  to 
the  policy  of  the  Mortmain  Act.  Held, 
that  the  gift  over  did  not  take  effect. 
Ibid. 

M.  A  testator  gave  8,0002.  to  his  trustees, 
upon  trust,  in  caa^  at  his  death,  or  within 
twenty-one  years  thereafter,  his  object 


could  be  legally  carried  into  effect,  by  an 
act  passed  or  to  be  passed,  to  apply  it  for 
providing  a  site  for  erecting  a  church  at 
B.t  in  the  parish  of  fF.,  with'  proper 
schools  attached,  and  for  the  endowment 
of  the  church.  Though  a  separate  dis- 
trict had  not  yet  been  created  under  the 
6  fiE  7  flct.  c.  87,  it  was  held,  that  the 
bequest  was  not  void  under  the  Mort- 
main Act,  and  that  the  Ecclesiastical 
Commissioners  would  become  entitled  to 
the  legacy,  if,  within  the  stated  period, 
such  a  district  should  be  constituted 
under  the  provisions  of  the  statute. 
Baldwin  v.  Baldwin,     (No.  2.) 

vol.  22,  p.  419 

31.  Bequest  of  money  to  a  society  estab- 
lished for  assisting  the  owners  of  im- 
propriate tithes,  by  money  payments,  to 
restore  them  to  spiritual  purposes,  is 
void  under  the  Statute  of  Mortmain, 
and  is  not  rendered  valid  by  the  13  &  14 
Vict.  c.  94,  8.  23.  Denton  v.  Lord  John 
Manners.  vol.  25,  p.  38 

32.  A  bequest  to  "  establish  a  school  for 
educating  the  poor  children'*  of  a  parish 
is  not  void  under  the  Statute  of  Mort- 
main.    Hartikome  v*  Nicholson. 

vol  26,  p.  58 

33.  Bequest  to  a  charity  of  shares  in  the 
Rhymney  Iron  Company,  which  manufac- 
tured iron  obtained  from  its  own  estates. 

Held,  void  under  the  Statute  of  Mort- 
main.   Morris  v.  Glynn.     voL  27»  p.  218 

34.  The  question  whether  the  shares  in  a 
company  can  be  bequeathed  to  a  charity 
depends  on  whether  the  substantial  ob- 
ject of  the  company  is  or  is  not  a  dealing 
with  land,  and  whether  the  land  held  by 
it  is  or  is  not  merely  ancillary  to  a  trad- 
ing independent  of  land.    Ibid, 

35.  A.f\n  consideration  of  800/.  paid  by  B., 
granted  a  rent-charge  to  trustees,  in  trust 
to  pay  it  to  the  vicar  of  C,  in  lieu  of  his 
small  tithes ;  but  if,  at  any  time,  the  vicar 
should  insist  on  taking  the  tithes,  then  in 
trust  for  the  poor.  The  deed  was  duly 
inroUed.  An  objection,  that  the  deed  was 
invalid  as  a  purchase  from  the  vioar«  atid 
void  aa  not  being  made  to  take  effect  in 
possession,  aa  regarded  the  charitable 
foundation  in  favour  of  the  poor,  was 
overruled.    Bitlbank  v.  Lambert. 

vol.  28,  p.  206 

36.  Bequest  to  a  charity  of  a  sum  of  money 
charged  on  the  tolls  of  a  harbour,  held 
void  under  the  Statute  of  Mortmain 
Ion  V.  Ashton.  vol.  28,  p.  379 

37.  Where  lands  are  already  in  mortmain 
under  a  conveyance  duly  inrolled,  no 
subsequent  deed,  conveying  such  lands 
to  another  charity,  requirea  inrolment 
under  the  9  Geo,  2,  c.  36,  s.  2.  Ashton  v. 
Jones.  vol.  28,  p.  4M 

38.  A,  devised  a  leasehold  to  his  widow  for 
life,  and  after  her  death,  to  trustees  to 
sell  and  divide  the  produce  amongst  B. 
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and  others.  B,  died  in  the  lifetime  of 
the  widow  ;  having  bequeathed  his  resi- 
due to  charities.  Whether  the  bequest 
of  B.'b  interest  in  the  leasehold  was  void 
under  the  Statute  of  Mortmain,  qu^re. 
But  the  certificate  having  found  it  to  be 
pure  personalty:  Held,  that  it  was  too 
late,  in  the  absence  of  a  motion  to  vary 
the  certificate,  to  raise  the  objection. 
Atpinall  v.  Bourne,  vol.  29,  p.  462 

39.  Arrears  of  interest  on  a  mortgage  of 
real  estate  are  within  the  Statute  of 
Mortmain  and  cannot  be  bequeathed  to 
a  charity.    Alexander  v.  Brame.  (No.  2.) 

vol.  30,  p.  153 

40.  Debts  due  on  bond,  accompanied  with 
a  deposit  of  title-deeds  of  real  estate, 
and  an  agreement  to  execute  a  legal 
mortgage  when  reauired,  are  within  the 
Statute  of  Mortmain.     Ibid. 

41.  Debentures  of  the  commissioners  of  a 
dock  made  under  an  Act  of  Parliament, 
and  in  the  form  of  an  assignment  of 
**  the  duties  arising  by  virtue  of  the  acL" 
Held,  within  the  Mortmain  Act    Ibid, 

42.  Charitable  bequest  of  6,000/.,  to  be  ap- 
plied in  ''establishing,  endowing,  main- 
taining or  supporting  almshouses"  to  be 
situate  at  S,,  followed  by  a  direction  that 
the  trustees  should  have  regard  to  the 
application  thereof  being  consistent  with 
the  laws  in  force.  Held,  not  obnoxious 
to  the  provisions  of  the  Statute  of  Mort- 
main, and  therefore  valid.  Dent  v.  jIU- 
crqft,  vol.  SO,  p.  335 

43.  Charitable  bequest  of  2«000/.,  for  <'  es- 
tablishing, endowing,  maintaining,  con- 
tinuing and  keeping  up*'  a  school  at  S, 
*'or  otherwise  for  scnool  purposes.'* 
Held,  valid  by  reason  of  the  alternative, 
authorizing  its  application  **  for  school 
purposes."     Ibid. 

44.  A  testator  directed  his  trustees  to  in- 
vest his  personal  estate  upon  **  real  secu- 
rities," with  full  power  "  to  change  the 
securities  or  funds,"  and  he  bequeathed 
a  part  to  charity.  Held,  that  the  discre- 
tion as  to  the  mode  of  investment  ren< 
dered  the  charitable  gift  valid.  Graham 
▼.  Paiernotter.  vol.  31,  p.  30 

45.  Trustees  had  a  discretionary  power  of 
investing  a  residue  either  on  government 
or  "real  securities,"  and  to  alter  or  vary 
the  investment.  A,  B.,  who,  subject  to 
a  prior  life  estate,  was  absolutely  entitled, 
gave  the  fund  to  charity,  both  by  deed  not 
inrolled  and  by  her  will,  and  she  died  in 
the  life  of  the  tenant  for  life.  The  fund 
had  always  been  invested  in  the  public 
funds.  Held,  that,  notwithstanding  the 
Mortmain  Act,  the  gift  to  the  charities 
was  valid.    Re  Beaumont's  Trusts. 

vol.  32,  p.  191 

46.  A  bequest  of  a  legacy  for  the  enlarge- 
ment of  a  parish  church  is  not  void 

•  under  the  Sutute  of  Mortmain.  Re 
Hawkin't  Trusts,  Tol.  33,  p.  570 


47.  A  man  granted  to  his  sister  a  leaie  o( 
lands  at  a  peppercorn  rent  for  twenty 
years,  determinable  at  their  deaths. 
Three  months  afterwards  he  granted 
the  hereditaments  to  charitable  uses, 
subject  to  the  lease.  Held,  that  this 
gift  to  charity  was  an  evasion  of  the 
Statute  of  Mortmain  and  void.  Wick- 
ham  v.  The  Marquess  nf  Bath. 

vol.  85,  p.  59 

48.  A  testator  directed  his  executon  to 
apply  600/.  in  getting  an  act  of  parlia- 
ment to  confirm  an  invalid  disposition 
made  by  him  of  real  estate  to  a  charity. 
Held,  that  this  imposed  no  duty  or  obli- 
gation on  the  executors.     Ibid. 

49.  A  grant  of  land  to  charitable  uses  was 
attested  by  one  witness  only,  but  two 
other  persons  who  executed  the  deed 
were  present.  Held,  that  this  was  not  a 
sufficient  compliance  with  the  require- 
ments of  the  Statute  of  Mortmain.  Und. 

MOTION. 

{See  Abandoned  Motion,  Dismissal, 
Motion  (Costs  of).  Motion  Foa  De- 
cree, Payment  into  Court,  Pay- 
ment OUT  OF  Court,  Staying  Pro- 
ceedings.] 

1.  Notice  of  motion  was  given  for  the  pay- 
ment of  money  into  court,  but  the  notice 
did  not  proceed  to  state  that  an  applica- 
tion would  be  made  for  its  investment; 
one  of  the  parties  did  not  appear  on  the 
motion  Held,  that  no  order  for  invest- 
ment of  the  fund  could  be  made.  i2o6t»- 
son  V.  Wood.  vol.  1,  p.  206 

2.  The  proper  mode  of  obuining  money 
out  of  court  is  by  petition :  but  the  rights 
of  the  parties  having  been  ascertained 
by  arbitration,  and  no  decree  hariog 
been  made,  the  Court  in  this  case  or- 
dered payment  of  money  out  of  Coort 
upon  motion.     Oliver  v.  Burt. 

vol.  1,  p.  583 
8.  Where  a  Defendant  admits  by  his  answer 
the  possession  of  documents,  and  a  ba- 
1  nee  of  money,  it  is  irregular  to  move  for 
the  production,  of  the  former,  and  pay- 
ment into  Court  of  the  latter,  by  two 
separate  motions.  They  ought  to  be  in- 
cluded in  one.  In  this  case  the  Court 
ordered  the  Plaintiff  to  pay  the  extra 
costs  occasioned  by  this  irregular  pro- 
ceeding.  Hawke  v.  Kemp,    voL  3,  p.  288 

4.  Notice  of  motion  given  on  behalf  ff  a 
relator  in  an  information,  held  irregular; 
it  should  be  on  behalf  of  the  Attorney- 
General.  The  Attemey-Qeneralyi.  Wright 

vol.  3,  p.  447 

5.  On  a  motion  to  discharge  an  aJleged 
irregular  order,  no  parties  can  be  beard 
in  support  of  the  application  but  those 
who  have  joined  in  the  notice  of  motion 
to  discharge  it.    Stulfhs  v.  Sargem, 

vol.  3,  p.  408 
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6.  Mocion  by  purchaser  under  the  Court, 
for  t  reference  to  inquire  whether  it 
would  benefit  the  ^rties  that  the  con- 
tract should  be  rescinded,  on  the  ground 
that  the  executor  had  stated  he  was 
unable  to  comply  with  the  conditions. 
Held,  irregular.     Stubb*  ▼.  Sargon. 

vol.  4,  p.  90 

7.  A  party  obtained  an  order  on  motion, 
the  other  side  not  appearing,  but  the 
lerTiee  of  the  notice  of  motion,  though 
regular,  was  supported  by  an  imperfect 
afiidaTit.  Held,  that  he  could  not  sub- 
sequently Terify  the  serTice,  and  that  a 
new  notice  of  motion  must  be  given. 
Barton y.  Chamber i»  vol.  4,  p.  547 

8.  A  motion  being  made  for  an  injunction, 
it  stood  over  with  liberty  to  the  Plaintiff 
to  bring  an  action  to  establish  his  righL 
The  Plaintiff  neglecting  to  proceed 
therein,  the  motion  was  refused  with 
coau.    Perry  ^,  TrueJUU        vol.  5,  p.  418 

9.  A  Plaintiff  cannot  before  appearance 
serve  a  notice  of  motion  on  the  Defend- 
ant, without  first  obtaining  the  special 
leave  of  the  Court,  and  the  notice  of  qpo- 
tioo  should  state  that  such  leave  has  been 
given.    JackliH  v.  WUkint.    vol.  6,  p.  607 

10.  A  motion  for  an  injunction  to  restrain 
a  contingent  nuisance  was  refutted.  Held, 
by  the  Lord  Chancellor,  that  the  motion 
ought  to  be  refused  with  costs,  and  not 
ttaod  over.    Haine*  v.  Taylor. 

vol.  10,  p.  75 

11.  An  order  absolute  to  confirm  the  Mas- 
ter's report  of  best  purchaser  ought  to 
be  obtained  on  a  seal  day.  Robertson  v. 
Skelton.  vol.  10,  p.  197 

12.  One  notice  of  motion  to  confirm  the 
Master's  report  of  best  purchaser,  and  to 
pay  the  purchase- money  into  Court,  is 
irregular.     Duffield  v.  Elwee, 

vol.  13,  p.  85 

13.  Decree  made  on  motion  allowed  to  be 
varied  on  motion  and  without  petition  of 
appeal.  Hughes  v.  Jones,      vol.  26,  p.  24 

MOTION  (APPEARANCE). 

After  considerable  delay  in  the  prosecution 
of  a  suit,  the  solicitor  of  a  deceased 
party  wss  served  with  a  notice  of  motion. 
Held,  that  his  duty  to  the  Court  rendered 
it  proper  for  him  to  appear  on  the  motion. 
Ckalie  V.  Owynne,  vol.  9,  p.  319 

MOTION  (COSTS). 

1*  Where  a  notice  of  motion  embraces  two 
objects,  and  the  principal  one  fails,  the 
party  moving  must  pay  the  costs  of  the 
motion.    Stureh  v.  Young,    vol.  5,  p.  657 

2.  Where  the  right  of  a  partv  to  an  order 
for  which  he  has  given  notice  of  motion 
ia  intercepted  by  a  step  taken  by  his  ad- 
venanr,  he  ia  entitled  to  his  costs  s  but  he 
ahould  not  bring  on  the  motion,  if  the 


costs  then  incurred  are  tendered.  Newton 
yi.Ricketts.  vol.  11,  p.  164 

3.  A  motion  being  reftised  with  costs,  the 
party  cannot  afterwards  renew  the  motion 
till  the  costs  have  been  paid.  Oldfield  v. 
Cobhett.  vol.  12.  p.  91 

4.  Costs  given,  though  not  asked  by  the 
notice  of  motion.    Butler  v.  Gardtfner, 

vol  12,  p.  525 

5.  Where  a  notice  of  motion  does  not  ask 
for  costs,  it  is  irregular,  where  the  Re- 
spondent does  not  appear,  to  take  an 
order  for  costa  upon  an  affidavit  fur  ser- 
vice.    Pratt  V.  Walker,      vol.  19,  p.  261 

6.  Where  the  Defendant  to  a  bill  of  disco- 
very in  aid  of  proceedings  at  law  raises 
an  unsuccessful  opposition  to  a  motion 
for  an  injunction  to  stay  proceedings  at 
law,  he  will  be  ordered  to  pay  the  costs  of 
the  motion,  though  he  gets  the  general 
costs  of  the  suit.     Lovell  v.  Galloway. 

vol.  19,  p.  643 

7.  Parties,  though  not  formally  served  with 
a  notice  of  motion,  yet  substantially 
made  Respondents,  held  entitled  to  their 
costs.     Shaw  V.  Forrest,       vol.  20,  p.  249 

8.  A  second  motion  for  the  same  object, 
which  had  previously  failed  with  costs, 
cannot  be  made  until  those  costs  have 
either  been  paid  or  been  secured  by  a 
payment  into  Court.     Burdell  v.  Hay, 

vol.  33,  p.  189 

MOTION  FOR  DECREE,  . 

Where  a  motion  for  an  ii^ unction  ia,  by 
arrangement,  turned  into  a  motion  for  a 
decree,  it  must  be  set  down  by  order  to 
save  the  month's  delay.  Green  v.  Low, 
(No.  1.)  vol.  22,  p.  395 

MULTIFARIOUSNESS. 

1.  A  bill  to  restrain  commissioners  from 
paving  one  part  of  the  Plaintiff's  pro- 
perty and  draining  another  is  not  multi- 
farious. Birley  v.  The  Constables,  ^c,  of 
Charlton,  vol.  3,  p.  499 

2.  Jhe  Plaintiffs  appointed  A.,  B,  and  C. 
their  foreign  agents.  A,  retired,  and  the 
Plaintiffs  then  appointed  B.,  C,  and  7). 
agents.  The  transactions  being  separate. 
Held,  that  a  bill  for  an  account  of  the  two 
agencies  waa  multifarious  as  regarded 
A,  I  but  semble,  if  the  dealings  had  not 
been  separate,  but  a  mere  continuation, 
the  decision  would  have  been  otherwise. 
Benson  v.  Hatfield,  vol.  5,  p.  546 

3.  There  were  two  railway  companies.  A, 
and  B,  A  ahareholder  in  A,  filed  his  bill 
on  behalf,  6lc,  against  the  companies  A, 
and  H,  and  the  directors  of  the  two  com- 
panies, complaining,  first,  that  the  direc- 
tors of  A.  had  illegally  invested  the  funds 
in  shares  in  B, ;  and,  secondly,  of  a  ae- 
parate  transaction,  whereby  the  capital 
of  A,  had  been  advanced  to  B,  upon  an 
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arrangement  not  snthoriaed,  and  praying 
for  reKef  against  the  severaj  directofs. 
Held,  that  the  bill  waa  multifarioaa. 
Salomoms  ▼.  LtUmg.  ▼•!.  12«  p.  ZZ9 

4.  Demarrer  for  multifariottmcai  overruled. 
Runtp  y,  GreenhilL  vol.  20,  p  512 

5.  Where  a  denaurrcr  lor  moltiiarioaHicfla 
ia  on  the  record  the  defendant  may  de- 
roar  0r«  temu  for  want  of  equity.     Ibid, 

6.  A  bill  to  protect  a  teatator'a  estate  until 
a  legal  personal  lepeaentative  has  been 
appointed,  and  also  to  administer  the 
estate,  ia  multifarious.  It  should  be 
limited  to  the  first  object.  Overimgtom  ▼. 
^ard.  FoL  34,  p.  175 

7.  The  Plaintiff  was  entitled  to  an  etute, 
subject  to  a  mortgage  created  by  his  an- 
cestor.  He  instituted  a  suit  against  the 
mortgagee  and  the  represenutives  of  bis 
ancestor,  praying  to  bare  the  mortgage 
paid  out  of  his  assets  or  by  a  sale  of  the 
estate,  and  also  for  the  delivery  up  of  in- 
dependent securities  given  by  the  Plain- 
tiff to  the  Defendant.  Held,  that  the 
suit  was  roultifsrious,  and  a  demurrer  to 
it  was  allowed.   Hughet  v.  C^k, 

▼oU  84,  p.  407 

8.  A  bill  by  one  of  the  next  of  kin  to  ad- 
minister the  estata  and  to  set  aside  a 
conveyance  by  him  of  part  of  it,  is  mul- 
tifarious, Bouek  V.  Bomck,  vol.  36,  p.  643 

MUNICIPAL  CORPORATION  ACT. 

[Set  CoRPOftATIOM.] 

Whether  a  judgment  against  a  mnnicipal 
corporation  operates  as  an  equitable 
mortgage  on  ita  lands,  the  Mnnicipal 
Corporation  Act  forbidding  a  mortgage, 
except  with  the  assent  of  the  lords  of  the 
treasury,  quart.  The  Mayor,  8fe,  <f  Bre- 
con V.  Aysioar.  vol.  26,  p.  548 

NEPHEWS. 

\Sh  Gift  to  a  Class.} 

A  marriad  man  bequeathed  his  residue  to 
his  niece  and  all  his  other  nephews  and 
nieces  on  both  sidef.  Held,  that  the 
nephews  and  nieces  of  his  wife  partici- 
pated in  the  bequest.  Frogley  v.  Phil- 
lips. voT.  30,  p.  168 

NEW  CONTRACT. 

[See  Novation  op  Contract.] 

NEW  TRUSTEE. 

[See  Trustee,  Trustee  Act.] 

1.  The  executor  of  the  survivor  of  three 
trustees  declined  to  prove  his  wilL  Held, 
that  the  case  was  within  the  1  WilLc. 
6a     Ex  parte  Hagger  m  re  Merrjfe  Trust 

vol.  l,i>.  08 

2.  A  mortgagee  was  resident  out  of  the 


juriadictioB.  Held,  that  the  case  was 
not  within  the  1  WilL  4^  c.  60,  the  4  ft  5 
WUL  4,  c  23,  or  the  1  ft  2  Fict  c  69. 
Green  v.  HoUem,  vol.  I,  p.  207 

3.  Pending  an  infermation  filed  for  tite 
purpoae  of  having  new  tmatees  of  a  cha- 
nty appointed  in  the  place  of  aome  who 
were  dead,  the  snrriving  trustees  took 
upon  themselves,  withoat  the  sanction  of 
the  Court,  to  appoint  new  truatees.  Held. 
that  though  this  was  neither  a  oontenpt 
nor  an  act  altogether  Yoid,  yet  it  in- 
posed  upon  the  tmsteea  the  necessity  of 
proving,  by  the  strictest  evidence,  and  at 
their  own  ezpenae,  that  what  had  been 
done  was  perfectly  right  and  proper ;  and 
the  caae  not  appearing  altogether  dor, 
the  appointment  was  set  aaule,  and  die 
trustees  were  ordered  personally  to  pay 
all  the  extra  coata  occasioned  by  their 
act.     Jttemey-  Gemeral  v.  Clock. 

vol.  1,  p.  467 

4.  The  bankruptcy  of  a  trustee  is  a  suffi- 
cient ground  lioc  hia  removal  from  that 
office,  although  he  baa  obtained  his  ooti- 
%»te»  and  the  trust  property  is  in  the 
banda  of  a  receiver.    Bmbrigge  i,  Blair. 

vol.  1,  p.  495 

5.  A  petition  under  1  fFilL  4^  c.  60,to  obtain 
a  tranafer  of  trust  stock  from  the  naiaes 
of  the  surviving  truatees  into  the  joint 
namea  of  auch  trustees  and  of  a  new 
trustee  dnly  appointed,  is  properly  pre- 
sented by  such  new  trustee,     in  re  Law. 

vol.  4,  pu  509 

6.  Trustees  appointed  by  the  Court  in  the 
place  of  others  whose  appointmeota  had 
failed  by  their  deaths  in  the  lifetime  of 
the  testator,  authorized  to  appoint  future 
trustees  in  the  manner  and  under  the 
circumstances  mentioned  in  the  will 
WhiU  V.  WhiU.  vol.  5,  p.  221 

7.  The  executor  of  a  aurviving  trustee  de- 
clined stating  whether  he  would  or  not 
prove  the  will,  and  neglected  for  thirty- 
one  days  af^er  notice  to  tranafer  trost 
stock  standing  in  the  name  of  his  testator. 
Held,  that  he  was  a  trustee  within  the 
1  Will.  4,  c.  60,  and  a  tranafer  was  ordered 
to  new  trusteei.    CeekeU  v.  Pagh. 

vol.  6,  p.  293 

8.  Power  was  given  to  trustees  and  their 
successors  to  appoint  new  trustees.  The 
Court  being  called  on  to  appoint  new 
trustees,  declined  to  enable  such  new 
trustees  to  appoint  successors.  Holder  v. 
Durbin.  vol.  11,  p.  594 

9.  The  practice  in  the  case  of  WkUe  ». 
White  (5  Bewfan,  221)  wiU  not  now  be 
followed.     Ibid, 

10.  The^  right  of  selecting  new  trustees  of 
a  parish  charity  held  to  belong  to  the 
ratepayers  in  vestry,  and  not  to  the  sar- 
viving  trustees.  Attarmy-Gemral  r. 
Daltom.  vol.  IS,  p.  141 

It.  I n  1 830  J. and  B.  were  appointed  trus- 
tees of  a  part  of  a  sum  vested  in  odier 
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tnisteei.  The  deed  contained  a  power 
for  the  wttlora  to  appoint  new  trustees, 
in  case  any  trustee  should  wish  to  be  dis- 
charged  from,  or  should  decline  to  act  in, 
the  tmsts.  B,  did  not  execute.  In  1848 
B.,  allegini^  he  had  never  acted,  dis- 
claimed, and  A,  retired,  and  thereupon 
two  new  trustees  were  appointed,  and  the 
fbnd  assigned  to  them  by  A.  only.  Held, 
(hat  whether  B,  had  acted  or  not,  the 
near  trustees  had  been  duly  appointed. 
VM»  V.  Meymoti,  toI.  14,  p.  471 

12.  Id  1830  A,  »nd  B.  were  appointed 
tmstees  of  a  part  of  a  sum  vested  in 
other  trustees.  The  deed  contained  a 
power  for  the  settlors  to  appoint  new 
tmstees,  in  case  any  trustee  should  wish 
to  be  discharged  from,  or  should  decline 
to  act  in,  the  trusts.  B,  did  not  execute, 
la  1848  J?.,  alleging  he  had  never  acted, 
disclaimed,  and  A.  retired,  and  thereupon 
two  new  trustees  were  appointed,  and  the 
fiind  assigned  to  them  by  A.  only.  Held, 
that  whedier  B,  had  acted  or  not,  the  new 
trustees  had  been  duly  Appointed, and  that 
the  etthiU  qut  touts  were  not  neceas^fy 
parties  to  a  suit  bj  such  new  trustees 
against  the  persons  who  held  the  fund, 
to  compel  payment  to  the  new  trustees. 
Ibid. 

15.  In  appointing  new  tmstees,  the  Court 
is  not  limited  to  the  number  originally 
nominated.    Plenty  v.  West. 

vol.  16.  p.  S56 
14.  The  appointment  of  a  new  trustee  under 
a  power  pending  a  suit  for  administration, 
is  not  necessarily  invalid.     Oraham  v. 
Oraham.  vol.  Iff,  p.  550 

li.  Two  retiring  trustees  held  not  autho- 
rized to  appoint  two  new  trustees,  under 
a  power  given  to  surviving  or  continuing 
tnistees.     Stones  v.  Rowtoa. 

vo).  17,  p.  808 

16.  Two  trustees  were  originally  appointed 
by  a  settlement,  which  contained  a  power 
that  if  the  tmstees  or  either  of  them 
should  be  desirous  of  being  discharged, 
the  tenant  for  life,  "and  after  his  de- 
cease the  surviving  or  continuing  trus- 
tees or  tmatee"  might  appoint  any  other 
person  or  persons  to  be  a  trustee  or  trus- 
tees,  in  the  stead  of  the  trustee  or  trustees 
80  desiring  to  be  dischai^ed.  Held,  that 
they  did  not  authorize  the  two  original 
trustees,  after  the  death  of  the  tenant  for 
life,  to  retire  together  and  appoint  two 
new  tnistees  in  their  stead.     lind. 

17-  A  plaintiff  having  filed  a  hill  for  the 
appointment  of  new  trustees,  in  a  case 
is  which  it  might  be  done  by  petition, 
was  ordered  to  pay  all  the  eosts:  Tttmnas 
▼.  Welker.  vol.  18,  p.  521 

IS-  Marriage  arfictes  authorized  the  tenant 
for  Kfe  to  withdraw  the  fund  f^'om  the 
Kttlesaent,  with  the  assent  of  "  the  un- 
dersigned trustees."  Held,  that  the 
power  of  assent  was   annexed   to  the 


office,  and  might  therefore  be  exercised 
by  new  tmstees  appointed  by  the  Court. 
byam  V.  Bffmm,  vol.  19,  p.  58 

19.  A  power  *'  for  the  surrivin^  or  continu- 
ii>g  or  other  trustees"  to  appoint  new  trus- 
tees, in  the  place  of  a  trustee  or  tmstees 
dying  or  desiring  to  be  discharged  or  re- 
fusing or  declining  to  act.  Held,  to 
authorize  the  appointment,  by  the  sur- 
vivor of  four  trustees,  who  was  desirous 
of  being  discharged,  of  four  new  tmstees. 
Lerd  Camoys  v.  Best,  vol.  19,  p.  414 

20.  The  Master  of  the  Rolls,  except  in  cases 
of  absolute  necessity,  will  not  appoint  a 
near  relative  of  the  parties  interested  to 
be  a  trastee.     fViiding  v.  Bolder. 

vol.  21,  p.  222 

21.  Trustees  of  a  charity  were  disqualiBed 
on  **  departing  the  United  Kingdom,  from 
whatever  cause  or  motive,  or  under  what- 
ever circumstances."  Held,  that  a  tem- 
porary absence  abroad  was  not  within  the 
provisov    In  re  The  Moravian  Soeieitf. 

vol.  25,  p.  101 

22.  Trustees  had  a  power  of  sale  over  a 
real  estate  vested  in  them,  and  to  give 
good  discharges  for  the  purchase-money. 
The  tenant  for  life  had  a  power  to  ap- 
point new  tmstees,  and  **■  thereupon*'  the 
trust  estate  was  to  be  conveyed  to  the 
old  and  new  tmstees.  In  1857  A,  B. 
was  appointed  a  new  trustee,  but  before 
any  conveyance  had  been  made  to  him, 
the  estate  was  sold  and  conveyed  to  a 
purchaser,  and  the  purchase- money  was 
paid  to  the  old  and  new  trustees.  Held, 
that  the  purchaser  had  obtained  a  good 
discharge  for  the  purchase- money.  Wei" 
stead  V.  Colvile.  vol.  28,  p.  537 

28.  A  trustee  took  the  benefit  of  the  Insol- 
vent Act  Held,  that  this  was  a  good 
ground  for  his  removal.  Harris  v.  Harrie, 
(No.  1.)  voL  29,  p.  107 

24.  In  1821  a  chapel  was  vested  in  trustees 
in  trust  for  Particular  Baptists.  In  1848 
a  dissension  took  place,  and  part  of  the 
congregation  seceded  and  went  to  another 
chapel.  In  1860  the  surviving  trustees 
were  induced,  not  knowing  the  real  ob- 
ject, to  appoint  new  tmstees  and  vest  the 
property  m  them.  Immediately  after, 
the  new  tmstees,  who  were  attached  to 
the  seceding  congregation,  brought  an 
action  to  obtain  possession  of  the  chapel. 
The  appointment  was  set  aside,  and  the 
action  restrained  with  costs,  and  new 
trustees  were  ordered  to  be  appointed 
in  Chambers.     Netetome  v.  Flowers. 

vol.  30,  p.  461 

25.  The  Court,  after  consideration,  ap- 
pointed it  feme  sole  to  be  a  tmstee.  In  re 
Campbell's  Trust.  voL  81,  p.  176 

26.  A  tenant  for  life,  with  power  to  ap- 
point new  tmstees,  parted  with  the  whole 
of  his  interest  in  the  settled  moperty. 
He  afterwards  appointed  two  improper 
persons  to  be  trustees.    Upon  a  bill  to 
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remove  such  trustees,  and  also  to  ad- 
minister the  trusts  and  to  make  the  te- 
nant for  life  pay  the  costs:  Held,  on 
demurrer  by  the  tenant  for  life,  that  he 
had  properly  been  made  a  party.  Raikes 
V.  Raikes.  vol.  32,  p.  403 

27.  Application  for  the  appointment  of  a 
new  trustee  in  the  place  of  a  tenant  for 
life,  with  power  to  appoint  new  trustees, 
who  had  been  found  lunatic  refused,  until 
a  committee  had  been  appointed  and  had 
been  served  with  the  petition.  Re  Par- 
ker's Trusts,  vol.  32,  p.  580 

28.  A  testator  appointed  J,  B.  (the  tenant 
for  life)  and  C.  D,  trustees.  The  will 
contained  no  power  to  appoint  new  trus- 
tees. C.  D.  having  disclaimed,  A,  B. 
(under  the  powers  of  the  23  &  24  Viet. 
c.  145,  s.  27)  appointed  a  single  trustee 
in  his  place : — Held,  that  the  other  ees- 
tuts  que  trusts  were  entitled  to  have  a  third 
trustee  appointed,  and  that  the  statute 
did  not  take  away  the  jurisdiction  of  the 
Court  to  increase  the  original  number  of 
trustees.  The  Viscountess  D*Adftemar  v. 
Bertrand,  vol.  85,  p.  19 

29.  Under  a  power  to  the  survivor  to  ap- 
point new  trustees,  the  Court  held,  upon 
the  terms  of  the  power,  that  surviving 
trustees,  appointed  by  the  Court  and  not 
under  the  power,  had  no  authority  to 
exercise  it.     Cooper  v.  Afaedonald. 

vol.  35,  p.  504 


NEXT  FRIEND. 

[See  Forma  Pauperis,  Guardian  ad  Li- 
tem, Infant,  Married  Woman,  Se- 
curity FOR  Costs.] 

1 .  The  Master  reported  that  a  suit  instituted 
on  behalf  of  infants  was  improperly  in- 
stituted and  ought  not  to  be  prose- 
cuted. It  was  dismissed,  with  costs  to 
be  paid  by  the  next  friend.  Fox  v.  Suwer- 
kropp.  vol.  1,  p.  583 

2.  In  a  clear  case,  the  Court,  being  of 
opinion  that  a  suit  had  been  commenced 
by  the  next  friend  of  infants  to  promote 
his  own  views,  and  not  for  the  benefit  of 
the  infants,  summarily,  and  without  a  re- 
ference to  the .  Master,  dismissed  it  with 
costs,  to  be  paid  by  the  next  friend. 
Sale  V.  Sale,  '  vol.  1,  p.  586 

3.  On  a  motion  to  substitute  a  new  next 
friend  of  an  infant  Plaintiff,  the  Court 
must  be  satisfied  by  affidavit  of  the  cir- 
cumstances and  respectability  of  the 
party  proposed  to  be  substituted,  al- 
though all  the  other  parties  to  the  cause 
consent  to  the  substitution.  Harritom  v. 
Harrison,  vol.  5,  p.  130 

4.  Two  suits  were  instituted  on  behalf  of 
infants,  but  it  was  found  that  it  was  most 
for  their  benefit  to  prosecute  the  second. 
The  first  suit  was  properly  instituted; 


but  there  being  some  imprD|iriety  of  con- 
duct on  the  part  of  the  solicitor,  who  in- 
stituted it  on  his  own  authority,  and  no- 
minated his  brother  as  next  fiiend,  the 
first  bill  was,  upon  an  interlocutory  appU- 
cation,  dismissed  without  costs.  StarttM 
V.  Bartholomew.  vol.  6,  p.  143 

5.  The  name  of  a  person  who  had  been 
made  the  next  fiiend  of  an  infant  Plain- 
tiff without  his  authority,  ordered  to  be 
struck  out,  but  liberty  was  given  to  die 
CO- Plaintiffs  to  amend  by  naming  a  new 
next  friend.     fVeutt  ▼•  fVard. 

voL  6,  p.  251 

6.  As  to  the  liability  of  the  next  fiiend  in 
such  a  case  as  regards  the  Defendant 
Ibid, 

7.  The  Court  does  not  require  that  the  next 
friend  of  a  feme  covert  Plaintiff  shall  be 
a  person  of  sufficient  substance  to  answer 
the  costs.     Dowden  v.  Hook, 

voL  8,  p.  399 

8.  Difficulties  in  dealing  with  suits  filed  by 
strangers  on  behalf  of  inlanta.  On  the 
one  hand,  you  may  encourage  useless  and 

expensive  litigation,  on  the  other,  you 
may  discourage  interference  very  often 
necessary  for  their  protection.  Crese  v. 
Cross,  ^  vol.  8,  p.  455 

9.  A  suit  was  instituted  in  the  name  of  two 
infants  by  their  next  friend.  One  came 
of  age,  and  some  time  afterwards,  the 
next  friend  obtained  an  order  for  chang- 
ing the  solicitors  of  the  Plaintiffs.  It 
was  discharged  with  costs.  Brown  v. 
Brown,  vol.  1 1,  p.  562 

10.  A  Defendant  cannot  act  as  next  friend 
of  a  PUitntiffySrsM  covert,  Pa^nev.  LiltU, 

voL  13,  p.  114 

11 .  Petition  by  ufewu  covert  in  a  suit,  not 
naming  a  next  friend,  directed  to  be 
amended  by  inserting  a  next  friend. 
Howard  v.  Prince,  vol.  14,  p.  28 

1 2.  The  next  friend  of  a  married  woman 
having  become  insolvent,  the  proceed- 
ings were  stayed.     D'  Oechener  v.  Scott. 

vol.  24^  p.  239 


NEXT  OF  KIN. 

[See  Heir,  Period  of  Ascertainment.] 

1.  By  the  settlement  made  on  the  marriage 
of  E,  3#.,  the  ultimate  limitation  of  per- 
sonal property  was,  *'  to  such  person  or 
persons  as  at  the  time  of  the  death  of 
E.  M.  should  be  her  next  of  kin."  £.  la- 
dled leaving  a  father,  mother,  and  a  child. 
Held,  that,  under  this  limitation,  the  fa- 
ther, mother,  and  child  took  as  her  next 
of  kin  in  joint  tenancy.  Withfi  v.  MeMgks. 

vol.  4,  p.  558 

2.  In  a  marriage  settlement,  the  ultimate 
limitation  of  a  fund  was  to  such  persons 
**as  would,  at  the  decease  of  the  husbsnd, 
be  entitled  to  his  personal  estate,  ai  bii 
next  of  kin,  according  to  the  statute  for 
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the  distribution  of  personal  estate  of  per- 
soDi  dying  intestate,  if  the  husband  h&d 
died  intestate  without  having  been  mar- 
ried to  A,"  his  wife.  The  wife  died,  and 
the  husband  married  again  and  died. 
Held,  that  his  widow  took  nothing  under 
this  limitation.  ChotmondeUy  ▼.  Lord 
Mburtom.  vol.  6,  p.  b6 

3.  Upon  an  ultimate  limitation  to  a  tea- 
UUH^s  next  of  kin.  Held,  that  the  next 
of  kin  at  the  testator's  death,  and  not 
tboM  at  the  time  when  such  ultimate 
Hrniution  took  effect,  were  entitled. 
jIUm  ▼.  TkorfK  vol.  7,  p.  72 

{Seifferik  v.  Badkawi,  vol.  9,  p.  370 

Starr  v.  Newberry.  voL  23,  p.  436; 

4.  Where,  after  specific  limitations,  a  tes- 
utor  gives  his  property  to  his  next  of 
kin,  much  weight  is  not  to  be  attached  to 
that,  which  is  supposed  to  be  the  tes- 
tator's intention  in  favour  of  or  against 
particular  persons  aa  his  next  of  kin ; 
for  infinite  variations  may  take  place  in 
that  class  between  his  will  and  his  death. 
It  is  probable,  that  a  testator,  in  such 
caies,  means  to  provide  for  particuUr 
penons,  and  then  adds  that,  if  they  fail, 
then  the  law  may  take  its  course.  Seifferik 
V.  Baiham.  vol.  9,  p.  870 

j.  A  testator  gave  his  residuary  estate  to 
his  daughter  for  life  with  remainder  to 
her  children,  and  in  default  to  his  next 
of  kin.  Held,  that  the  class  of  next  of 
kin  was  to  be  ascertained  at  the  testator's 
death.  Lathury  v.  Newport,  vol.  9,  p.  376 

6.  In  a  marriage  settlement  the  ultimate 
limitation  of  a  fund  provided  by  the  bus* 
band  was,  "  for  his  next  of  kin  or  per- 
•onal  representatives  in  a  due  course  of 
administration,  according  to  the  Statute 
of  Distributions."  There  waa  a  similar 
limitation  mutalU  mutandit  of  the  fund 
povided  by  the  wife.  The  Court,  re- 
jecting the  claims  of  the  husband's  exe- 
cutors and  of  bis  residuary  legatee,  and 
excluding  his  widow,  held,  that  the  next 
of  kin  were  entitled  to  the  fund  pro- 
vided by  the  husband.    KHner  v.  Leech. 

vol.  10,  p.  862 

7.  A  testatrix  having  three  daughters,  gave 
one-third  to  each  for  life,  with  remainder 
to  their  children  respectively,  with  cross- 
remainders  between  them,  with  an  ulti- 
mate limitation  to  her  own  "  next  of  kin 
and  legal  personal  representatives."  Held, 
that  the  class  of  next  of  kin  was  to  be  as- 
certained at  the  death  of  the  testatrix,  and 
that  they  took  as  joint  tenants.  Baker  v. 
GihunL  vol.  12,  p.  101 

8.  Bequest  to  A.  B.  for  life,  and  after- 
wards to  her  children ;  but,  in  default  of 
children,  **  to  pay  or  assign  and  transfer" 
to  C  D.  if  living,  but  if  dead,  to  his 
next  of  kin  ex  parte  matema.  C,  D.  died 
before  A,  B.  Held,  first,  that  the  next  of 
kin  were  to  be  ascertained  at  the  death 
of  C  D,  and  not  of  A.  B. ;  and  secondly, 


that  the  next  of  kin  ex  parte  matemd 
were  not  excluded,  because  they  also 
filled  the  character  of  next  of  kin  ex 
parte  patemd,    Gundry  v.  Pinniger, 

vol.  14.  p.  94 

9.  A  testator  bequeathed  the  residue  to 
his  wife  for  life,  with  remainder  to  his 
children  living  at  his  death,  and  if  there 
should  be  none  (which  happened),  then 
he  directed,  that  immediately  after  his 
wife's  decease,  it  should  "become  the 

Eroperty  of  the  person  who  should  then 
ecome  entitled  to  take  out  administra- 
tion to  his  effects,  as  his  personal  repre* 
sentative,"  according  to  the  Statute  of 
Distributions,  and  in  the  proportions 
thereby  pointed  out,  in  case  he  had  died 
intestate  and  unmarried.  Held,  that  the 
next  of  kin  at  the  death  of  the  testator, 
and  not  those  at  the  death  of  the  tenant 
for  life,  were  entitled.     Cabh  v.  Cable. 

vol.  16,  p.  507 

10.  Trust  funds  were  settled  upon  a  hus- 
band for  life,  and  if  the  wife  should  die 
in  tlie  lifetime  of  the  husband,  then,  after 
his  decease  and  failure  of  issue,  "for 
such  persons  (other  than  the  husband) 
as  should  then  be  the  next  of  kin  of  the 
wife,  and  would  have  been  entitled 
thereto  under  the  Statute  of  Distributions, 
in  case  she  had  died  sole,  unmarried  and 
intestate."  Held,  that  her  next  of  kin, 
at  her  own  death,  and  not  those  at  the 
death  of  her  husband,  were  entitled. 
Wheeler  v.  Addanu.  vol.  17,  p.  417 

1 1.  Bequest  to  A.  for  life,  with  remainder 
to  B.  for  life,  and  after  their  death,  to  the 
testator's  next  of  kin,  but  should  no 
claimant  appear  within  twelve  months 
after  their  death,  then  to  charities.  A.  and 
B.  were  sole  next  of  kin  at  the  testator's 
death.  Held,  first,  that  the  next  of  kin 
were  to  be  ascertained  at  the  testator's 
death  ;  and  secondly,  that  A.  and  B.  were 
not  excluded  from  taking  under  the  ulti- 
mate gift  to  the  next  of  kin.  Gorbell  v. 
Davison,'  Gorbell  v.  Porrett.  vol.  18,  p.  655 

12.  A.  bequeathed  a  leasehold  for  the  be- 
nefit of  B„  and  gave  her  a  power  to  ap- 
point it  by  will,  and,  in  default,  to  A.*b 
"nearest  of  kindred,  precisely  in  the 
same  manner  directed  by  the  statute 
made  for  the  distribution  of  intestates' 
effects."  On  B.*B  death  without  appoint- 
ment, held,  that  the  next  of  kin  of  A. 
at  her  own  death,  and  not  those  at  the 
death  of  B,  were  entitled.  Markham  v. 
Ivatt.  vol.  20,  p.  579 

13.  The  term  "nearest  of  kindred,"  with 
reference  to  the  Statute  of  Distributions, 
has  the  same  meaning  as  "next  of  kin.'* 
Ibid. 

14.  By  a  marriage  setdement,  the  ultimate 
trust  of  some  money,  after  failure  of 
issue,  and  in  default  of  appointment  by 
the  wife,  waa  to  such  persons  as  would 
have  been  entitled  to  the  personal  estate 
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of  the  wife  under  the  statute  "in  case 
i»he  had  died  unmarried  and  intestate." 
H  eld,  that  **  unmarried/'  must  be  con- 
strued as  meaning,  *'  not  under  coverture 
at  the  time  of  her  death."  Pratt  v.  Ma- 
iheuf.  ToL  22,  p.  828 

Id.  Bequest  to  A.  for  life,  and  afterwards 
to  his  children,  and  in  default,  '*  then " 
unto  the  persons  "of  the  blood  or  next 
of  kin  of  the  testator  as  would,  by  virtue 
of  the  Statute  of  Distributions,  have  be- 
come and  been  then  entitled  thereto,  in 
case  the  testator  had  died  intestate."  J, 
died  without  issue.  Held,  that  the  class 
comprising  the  ultimate  gift  was  to  be 
ascertained  on  the  death  of  the  testator, 
and  not  of  A.»  and  that  the  class  took  as 
tenants  in  common,  notwithstanding  the 
exclusion  of  the  testator's  widow.  Dntnes 
V.  Bullock.  vol.  25,  p.  54 

16.  Bequest  to  « descendants "  of  itf.,  "in 
such  proportions  as  each  may  be  en- 
titled" under  the  Statute  of  Distribu- 
tions. Held,  that  a  child  of  J,  took  in 
exclusion  of  grandchildren.  Swtiik  v. 
Pepper.  vol.  27,  p.  86 

17.  A  testator  gave  his  residuary  real  and 
personal  estate  to  his  widow  during 
widowhood,  and  then  on  trusts  for  the 
child  of  which  his  wife  was  enceinte  when 
be  should  attain  twenty-one,  with  main- 
tenance in  the  meanwhile^  But  if  such 
child  died  under  twenty-one  without 
lawful  issue  then  living,  then  on  these 
trusts: — "in  trust  for  such  person  or 
persons  as  shall  be  my  next  of  kin 
according-  to  the  Statute  of  Distribu- 
tions." The  child  who,  at  his  father's 
death,  was  his  sole  next  of  kin,  died  six 
months  after  his  father.  Held,  that  the 
next  of  kin  must  be  ascertained  at  the 
death  of  the  testator,  and  not  (as  was 
suggested)  at  the  death  of  the  son  or  of 
the  widow.    UarrUoH  v.  Harrison, 

vol.  28,  p.  21 

18.  A  limitation  to  the  next  of  kin  of  a 
wife  after  the  death  of  the  surviving 
husband  and  failure  of  children.  Held, 
upon  the  termsy  to  be  an  exception  to  the 
general  rule,  and  to  mean,  not  the  wife's 
next  of  kin  at  her  death,  but  at  the 
death  of  the  surviving  husband.  Pinder 
v.  Pinder.  vol.  28,  p.  44 

19.  By  a  marriage  settlement,  which  gave 
successive  life  interests  to  the  husband 
and  wife,  the  ultimate  trust  of  the  fund, 
in  the  event  of  the  husband  surviving 
the  wife  and.  of  there  being  no  children, 
was  "in  trust  for  the  person  who  under 
the  Statute  of  Distributions  would  then 
be  entitled  to  the  personal  estate  of  the 
wife,  in  case  she  had  survived  her  hus- 
band and  had  died  possessed  of  the  same 
intesUte."  Held,  that  the  next  of  kin 
intended  were  not  those  at  the  wife's 
death,  but  those  at  the  death  of  the  sur- 
viving husband.    IbkL 


20.  By  a  marriage  settlessent  pcnooal 
esute  of  tlie  wife  was  settled  in  trvst  fior 
the  husband  and  wife  for  their  lespectiTe 
lives,  and  afterwards  for  the  children  of 
the  marriage,  and  in  deftiult  for  the  wife 
if  she  survived  her  husband;  but  if  she 
predeceased  him,  then  (subject  to  hit 
life  interest)  for  such  person  as,  at  the 
decease  of  the  wife,  would,  under  the 
statute,  have  been  entitled  to  her  per- 
sonal estate,  as  her  next  of  kin,  in  esse 
she  had  survived  her  husband  and  bad 
afterwards  died  intestate.  The  husband 
survived  the  wife.  Held,  that  her  next 
of  kin  ascertained  at  the  husband's  death 
were  entitled.  Chalmere  v.  North. 

voL  28,  p.  171 

21.  The  ultimate  limitation  in  a  marriage 
settlement  was  "for  the  next  of  kin  of 
the  wife  as  if  she  had  not  been  married, 
and  not  including  the  husbands  of  both 
or  either  of  her  sisters^ '  Held,  that  the 
sisters,  who  were  her  next  of  kin,  took 
as  joint  tenants.  Lmetu  v.  Bnadrelk. 
(Na2.)  vol.  M  p.  374 


NEXT  PRESENTATION. 

[See  Advowson.] 

NOTICE. 

[See  Equitablb  Mortgagf,  Followiko 
Assets,  Priority,  Stop  Order, 
Waivlr.] 

1.  il.  0.,  the  executor  and  also  devisee  of 
real  estate  subject  to  debts  and  legaciet, 
mortgaged  it,  first,  to  C  D.  subject  to  the 
legacies,  and  afterwards  to  B.  P.  subject 
to  tlie  mortgage  to  C.  D.  Held,  that  C 
D.  took  subject  to  the  debts  to  E.  F., 
taking  with  notice  of  C.  D.'s  mortgage, 
took  subject  to  the  legacies.  Elmid  v. 
EUmd.  vol.  I,  p.  235 

2.  On  a  purchase  fnmi  c  mortgagee,  of  a 
fund  standing  in  the  name  of  trustees,  it 
is  not  an  essential  blot  on  the  title,  that 
notice  of  the  incumbrance  was  not  given 
to  the  trustees,  if  it  can  be  shewn  that 
no  subsequent  incumbrancer  has  given 
notice. 

Whether  the  title  to  a  trust  fund  is 
bad,  where,  in  consequence  of  the  death 
of  trustees,  information  cannot  be  ob- 
tained from  them  of  the  incumbiancea  of 
which  they  had  received  notice^  fumre* 
Hobton  V.  BelL  vol.  2,  p.  17 

3.  Constructive  knowledge  imputed  to  the 
Plaintifi  by  the  Court,  of  an  infringe- 
ment of  their  copyright  by  the  Defend- 
ants.   Lewie  v.  GhopsHns.    vol.  8,  p.  135 

4.  A  general  recital  in  a  deed,  that  there 
were  mortgages  on  the  estate,  held  to 
affect  parties  claiming  under  the  deed 
with  notice  of  a  mortgage  not  speci6ed 
therein.     Farrme  v,  Reee.      vol.  4,  p.  18 
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5.  The  purciuuer  of  a  charity  lease  takes  | 
with  uotice  of  th«  tacts  aupeanng  tliere- 
on,  shewing  its  equitable  invalidity.    The 
J ttorntp' General  v.  Pargeier. 

vol.  6,  p.  150 

6.  A  mortgage  was  made  "  subject  to  prior 
incumbrances."  Ueld»  under  the  cir- 
cumstances,  that  a  prior  equitable  charge 
was  not  included,  it  being  unknown  to 
the  mortgagee,  and  it  not  appearing  to 
ba?e  been  the  intention  of  the  mort- 
gagors to  include  iL  Greenwood  v. 
ChmrdUlL  vol.  6,  p.  814 

7.  Upon  a  quesUoo  whether  one  partner 
bad  notice  of  the  irregular  course  of 
dealing  of  his  co-partner,  to  the  preju- 
dice of  their  customer,  the  Court  was  of 
opinion,  that  he  ought  to  be  deemed  to 
have  known  the  facts,  it  appearing  from 
the  evidence*  that  if  he  bad  used  or- 
dinary diligence  and  attention  in  the 
management  of  the  business,  he  might 
and  must  have  discovered  all  the  mate  • 
rial  facta;  that  the  means  of  knowledge 
were  within  his  power;  that  he  would, 
with  very  little  trouble,  have  found  con- 
fusion and  irregularity  in  the  accounts,  a 
proper  investigation  of  the  sources  of 
which  would  have  led  to  discovery  of  all 
that  bad  been  done.  Held,  also,  that 
under  such  circurostanccs,  the  Court,  for 
the  protection  of  those  who  deal  with 
partnerships,  ronat  impute  the  knowledge 
which  the  partners,  acting  for  their  inte- 
rests and  in  discharge  of  their  plain 
dnn^,  might  and  ought  to  have  obtained. 
Mler  V.  Lee.  vol.  6,  p.  324 

ft*  On  a  question  of  priority  of  incum- 
brances on  shares,  notice  to  one  of  a 
joint-stock  company  is  not  notice  to  the 
company.    Martin  v.  Sedgunck. 

vol.  9,  p.  S8S 

9.  A,  held  shares  as  trustee,  and  executed 
a  declaration  of  trust,  but  no  notice  was 
given  at  Cbe  office  of  the  company.  A. 
afterwards  mortgaged  hia  shares  to  se- 
cure his  private  debt.  Notice  of  this 
mortgage  was  given  to  the  company,  and 
was  entered  in  their  books.  Held,  that 
the  mortgagee  had  priority  over  the  cettui 
V^tnuU    Ibid. 

10,  A  partv  taking  an  equitable  mortgage 
with  notice  of  prior  equitable  mortgage, 
cannot,  by  assiffnment  to  another  without 
notice,  give  him  a  better  title.  Ford  v. 
W)ute.  vol.  16,  p.  120 

n.  d,  agreed  to  grant  a  lease  to  B.,  who 
knew  tibatif.  held  under  a  leasehold  title. 
Held,  that  B.  must  be  deemed  to  have 
known  that  J,  could  only  grant  a  lease 
with  such  restrictions  as  those  under 
^^ich  be  held.     hewU  v.  Bond, 

vol  18,  p.  85 

13.  The  purchaser  of  property  has  notice 
of  the  interests  of  a  tenant  in  possession, 
'pd  the  purchaser  of  li^eholds  has  no- 
tice of  what  it  is  be  purports  to  buy,  and 


that  he  muat  be  bound  by  all  tlie  cove- 
naiits  in  the  lease;  but  one- who  con- 
tracts for  a  lease  from  a  party  with 
knowledge  that  be  holds  under  a  lease- 
hold title,  has  notice  of  ordinary  but  not 
of  unusual  covenants  in  the  original 
lease.     Wilbrakam  v.  Lwesey, 

vol.  18,  p.  206 

1 3.  The  absence  on  a  deed  of  a  receipt  for 
the  consideration,  though  it  is  notice  of 
its  nonpayment,  is  not  constructive  no- 
tice of  other  irregularities  in  the  transac- 
tion.   Greenslade  v.  Dare.    vol.  20,  p.  284 

14.  Whether  the  notice  of  the  existence  of 
a  settlement  was  not  notice  of  its  con- 
tents, qnare.  Jamesom  v.  Siein,  vol.  21,  p.  5 

15.  A  will  was  inaccurately  recited  in  a 
conveyance.  Held,  nevertheless,  that 
the  purchaser  had  notice  of  the  real  con- 
tenu  of  the  will.  Hope  v.  Liddell  (No. 
1)  ;  Liddell  v.  Norton.        vol.  21,  p.  183 

16.  Where  two  charges  on  a  eko9e  in  action 
are  contained  in  one  deed,  and  a  notice 
is  given  to  the  trustees  which  specifies 
one  only,  the  trustees  have  not  construc- 
tive notice  of  the  contents  of  the  deed,  so 
that  notice  of  both  charges  is  to  be  im- 
puted to  them.     Re  Bright* •  Truttt. 

vol.  21,  p.  430 

17.  i^^  having  a  contingent  reversionary 
interest  in  a  fund  vested  in  trustees,  sold 
and  assigned  a  portion  of  it  to  B.  The 
assignment  contained  a  covenant  on  the 
part  of  A.  to  insure  his  life  against  the 
contingency,  and  to  pay  the  premiums, 
and,  in  default,  to  charge  the  fund  tliere- 
with.  B,  gave  the  trustees  notice  of  the 
deed  so  for  as  related  to  the  purchase 
only,  but  not  as  regarded  the  charge  for 
the  insurance.  Held,  that,  as  to  subse- 
quent  incumbrancers  on  the  fund  who 
bad  given  due  notice,  B.  had  priority  to 
the  extent  only  of  hia  purchase,  and  not 
in  respect  of  the  charge  for  insurance. 
Ibid. 

18.  A,  sold  to  8.  (the  owner  of  the  adjoin- 
in^  premises)  the  right  of  using  two 
chimneys  in  A.*9  wall.  The  considera- 
tion was  paid,  and  they  were  used  for 
eleven  years,  but  no  grant  was  executed. 
C.  purchased  A.*b  house  without  notice 
of  the  right;  but  there  being  fourteen 
chimney-pots  on  the  wall  and  only  twelve 
flues  in  il.'s  house,  the  Court  held,  that 
C.  was  put  on  inquiry,  that  he  had  con- 
structive notice  of  the  right,  and  was 
bound  by  it,  and  an  injunction  was 
granted  to  restrain  C  from  stopping  up 
the  two  chimneys.  It  was  also  neld,  that 
it  waa  not  necessary  that  the  bill  should 
pray  for  a  specific  performance,  and  that 
the  absence  of  a  grant  was  immaterial. 
Hervey  v.  Smith.  vol.  22,  p.  299 

19.  A  first  incumbrancer  on  a  reversionary 
legacy  gave  due  notice  to  the  trustees. 
A  fund  was  afterwards  brought  into 
Court  to  provide  ior  the  legacy,  and  a 
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second  incumbrancer  obtained  the  first 
stop  order  on  it.  Held,  that  he  did  not 
thereby  obtain  priority  over  the  first  in- 
cumbrancer.    Livesey  v.  Harding, 

vol.  23,  p.  141 

20.  Where  there  was  a  right  of  forfeiture 
of  shares,  on  giving  ten  clear  days'  no- 
tice, Held,  that  a  notice  to  forfeit  *'  on 
Monday  the  Qth*'  was  insufficient,  the 
9th  being  on  a  Friday.     Watton  v.  Ealet. 

vol.  28,  p.  294 

21.  A  mortgage  was  g^ven  for  a  judgment 
debt.  There  was  a  prior  equitable  charge, 
of  which  the  mortgagee  had  no  direct 
notice,  but  no  investigation  of  title  or  pro- 
duction of  deeds  was  had,  besides  which, 
by  arrangement,  the  mortgagor's  solicitor 
prepared  the  deed  for  the  mortgagee's 
solicitor.  The  Court  concluded,  that  the 
arrangement  was  to  give  a  mortgage  sub- 
ject to  existing  charges,  and  also,  that 
the  mortgagee  was  afl^cted  by  the  notice 
possessed  by  the  mortgagor's  solicitor  of 
the  prior  equitable  title.  Tweedafe  v. 
Tweedale,  vol.  23,  p.  841 

22.  The  rule  that  a  purchaser  has  construc- 
tive notice  of  the  rights  of  the  tenant,  is 
not  limited  to  the  terre-tenant,  who  is  in 
the  actual  occupation,  but  it  extends  also 
to  the  person  who  is  known  to  receive 
the  rents  from  the  occupier  of  the  land. 
Knight  V.  Bowyer,  vol.  28,  p.  609 

23.  The  purchaser  of  a  charge  upon  an  es- 
tate had  notice  that  the  rents  were  re* 
ceived  by  A.  B.,  and  not  by  the  owner  of 
the  estate.  Held,  that  the  notice  that 
the  tenants  paid  their  rents  to  a  person 
other  than  the  owner,  was  notice  of  the 
instrument  by  which  they  were  compelled 
so  to  pay  them,  and  of  the  rights  of  all 

^iparties  thereunder.  Ibid. 
jpc.  A  mortgagee,  who  is  informed  that, 
there  are  "charges"  affecting  the  pro- 
perty, and  is  cognizant  of  two  only, 
cannot  claim  to  be  a  purchaser  without 
notice  of  other  charges,  because  he  be- 
lieves that  the  two  which  satisfy  the  word 
"  charges,"  are  all  the  charges  upon  it. 
He  is  bound  to  inquire  whether  there  are 
any  others. 

The  rule'  with  respect  to  the  conse- 
quence of  a  purchaser  abstaining  from 
making  inquiries,  does  not  depend  ex- 
clusively on  a  fraudulent  motive  for  such 
abstinence.  When  the  circumstances  of 
a  case  put  a  purchaser  on  inquiry,  a  false 
answer,  or  a  reasonable  answer  given  to 
any  inquiry,  may  dispense  with  the  ne- 
cessity of  further  inquiry ;  but  where  no 
inquiry  has  been  made,  it  is  impossible 
to  conclude  that  a  false  answer  would 
have  been  given  if  an  inquiry  had  been 
made,  or  such  as  would  have  precluded 
the  necessity  of  any  further  inquiry. 
JwM9  V.  Williams,  vol.  24,  p.  47 

25.  A  real  estate  belonged  to  three  part- 
ners ;  on«  retired  and  conveyed  his  share 


to  the  two  others,  "subject  to  all  charges 
and  mortgages  affecting  the  same,"  and 
the  two  made  an  eqbitable  mortfi:«ge 
to  the  Defendants.  There  were  three 
charges  on  the  property,  but  the  Defend- 
ants kneW  of  two  only,  and  made  no  in- 
quiry as  to  there  being  more.  Held,  that, 
having  notice  of  the  terms  of  the  con- 
veyance to  the  surviving  parties,  the  De- 
fendants were  bound  to  inquire  whether 
there  were  any  other  charges,  and  not 
having  done  so,  that  they  could  not,  as 
against  the  third  equitable  charge,  insist 
on  being  purchasers  for  valuable  consi- 
deration without  notice.  Jo»t»  v.  WU- 
liawu.  vol.  24,  p.  47 

26.  A  change  of  the  title  of  the  firm  in  a 
banker's  pass-book,  and  entries  therein 
to  the  credit  of  the  new  firm  of  the  inte- 
rest of  securities  given  by  the  customer 
to  the  original  firm,  Held  to  be  notice  of 
the  assignment  to  the  new  firm  of  the 
securities  given  by  the  customer  to  the 
old  firm.  Catfendishy.Geaoes.  vol.24,  p.  163 

27>  A  patentee  assigned  half  the4>atent  to 
J.,  and  afterwards  he  assigned  the  whole 
to  B,,  by  a  deed,  reciting  that  he  bad 
already  granted  a  licence  to  work  and 
use  to  J.  B,*B  assignment  was  first  re- 
gistered. Held,  that  B,  had  constructive 
notice  of  J,*b  rights,  and  an  entry  was  or- 
dered, on  motion,  to  be  made  in  the 
register,  that  the  licence  referred  to  in 
B.*B  assignment  was  the  deed  uf  assi^- 
ment  to  j4.  subsequently  entered.  Rt 
Morey's  Patent,  vol.  25,  p.  581 

28.  A  shipowner,  on  the  20th  of  JforcA, 
1857,  chartered  his  ship  to  if .  for  a  voy- 
age to  Hong-Kong,  The  freight  was 
payable  "  by  approved  bill  on  London  at 
three  months'  date,  or  cash  under  dis- 
count, following  the  delivery  of  a  certifi- 
cate to  the  charterers,  signed  by  the  con- 
signees" of  the  delivery  of  the  cargo. 
On  the  24th  of  March,  the  shipowner 
assigned  the  freight  to  C,  who  gave 
no  notice  to  J,  until  November  fol- 
lowing. It  turned  out,  that  on  the  23rd 
of  March,  A,  had  sub -chartered  the  ship 
to  fi.,  whose  agent  at  Hong-Kong  had 
paid  the  freight  to  the  agent  there  of  the 
shipowner.  Held,  that  J.  was  still  liable 
to  C.  for  the  freight,  and  that  C'b  laches 
in  giving  notice  had  not  deprived  him  of 
his  right.     Young  v.  Lindsay. 

vol.  27,  p.  405 

29.  A,  B,  was  entitled  to  a  reversionary 
interest  in  a  fund  vested  in  four  trustees, 
of  whom  he  vas  one.  A,  B.  mortgaged 
his  interest  to  C,  D.,  another  trustee. 
Held,  that  C.  D.'s  notice  in  the  transac- 
tion was  a  sufficient  notice  to  the  trustees 
of  the  mortgage,  but  that  A.  fi.'s  notice 
was  not     Wmii  y,  Greenhill,    (No.  1) 

vol.  29,  p.  876 

80.  Notice  of  a  deed,  held  to  be  notice  not 

only  of  ita  contents,  but  of  the  frets  the 
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knowledge  of  which  the  insisting  on  its 
productioa  would  have  necessarily  led 
to.    Ptto  V.  Hammtmd,       toI.  30,  p.  495 

31.  The  owner  in  fee  of  two  plots  of  Uj 
demiwd  the  first  for  an  hotel,  and  cc 
nanted  that  he  would  not  let  any  hi 
or  land,  within  a  certain  distanci 
to  be  used  as  an  hotel.  He  dexnii 
second  plot,  which  was  within  tlie  dis- 
tance, to  another  person.  The  Defend- 
ant purchased  the  reversion  of  the  second 
plot  and  afterwards  bought  up  the  lease  of 
it,  but,  as  the  Court  held,  with  notice  of 
the  rsstrictive  covenant  relating  to  the 
first  lot.  Held,  that  he  was  in  equity 
bound  by  that  covenant.  Jay  v.  Riehard- 
sm,  vol.  30,  p.  663 

32.  The  rule,  that  notice  to  one  partner  in 
an  ordinary  trading  partnership  is  notice 
to  all  the  partners,  does  not  apply  to  a 
joint-stock  company.  In  re  Carew**  Et- 
tali  Act.    (No.  2.)  vol.  31,  p.  39 

33.  Knowledge  of  a  particular  fact  relating 
to  the  accounts,  by  one  director  of  a 
banking  company,  is  not  notice  to  the 
company,  where  that  director  had  no 
voice  in  the  management  of  the  accounts, 
and  the  money  transactions  of  the  com- 
pany were  conducted  exclusively  by  a 
manager  under  three  directors,  of  whom 
the  £rector  possessing  the  knowledge 
was  not  one.     Jhid. 

34.  Colonel  W,  fraudulently  obtained  pos- 
lession  of  acceptances  of  C,  and  he  got 
them  discounted  and  carried  to  his  ac- 
count by  a  banking  company  to  whom  he 
was  greatly  indebted,  and  of  which  he 
was  a  director  and  local  manager.  Held, 
under  the  circumstances,  that  the  bank 
had  notice,  and  could  not  be  considered 
bond  fid$  ovaen.    Ibid. 

35.  A.  B.,  having  assured  his  life,  wrote  to 
the  assurance  company,  '*  pleaae  to  take 
notice  that  I  wish  to  transfer  mv  interest 
in  the  policies"  to  CD.  The  letter  was 
delivered  to  the  company  and  noted  in 
their  books.  Held,  that  this  was  a  good 
equitable  assignment,  as  against  a  sub- 
sequent assignee  of  the  policies,  who 
had  in  addition  obtained  possessipn  of 
the  policies.    Cbawne  v.  Bayleg, 

vol.  81,  p.  361 

36.  Extent  to  which  a  purchaser  is  held  to 
have  notice  of  the  contents  of  documents 
referred  to  in  the  particulars  of  ^sale. 
Cox  V.  Covinion.  vol.  3 1 ,  p.  8  7  8 

^7.  If  property  is  declared  to  be  sold  sub- 
ject to  the  provisions  contained  in  a  deed 
which  is  specially  referred  to,  without 
mentioning  its  contents,  and  which  deed 
can  be  examined  before  {he  sale  by  the 
pofchaser,  he  is  bound  by  everything 
contained  in  that  deed.  But  if  the  ven- 
dor, instead  of  referring  the  purchaser  to 
the  deed  to  ascertain  its  contents,  him- 
self states  what  the  contents  are,  the  pur- 
chaser is  not  bound  to  examine  the  deed 
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itself,  but  may  reasonably  tsuMt  to  the 
representation  of  it,  contained  in  the  par- 
ticulars of  sale,  as  being  a  correct  state- 
ment of  its  contents.     Coz  v.  C^wnton. 

yol.  31,p.  378 

38.  As  between  two  equitable  assignees, 
the  time  when  notice  is  given  to  a  person 
who  afterwards  becomes  the  trustee  is  of 
no  importance,  if  both  notices  are  given 
previous  to  the  period  when  the  relstion 
of  trustee  or  eettui  que  truit  is  created. 
Webster  t.  Webster.  vol.  31 ,  p.  393 

39.  Bankers  advanced  to  customers  300/.  to 
redeem  some  railway  stock  which  had 
been  transferred  to  another  firm  as  a  se- 
curity for  that  sum.  The  stock  was 
thereupon  transferred  in  blank  to  the 
bankers.  Subsequently,  the  customers, 
in  a  letter  to  the  bankers,  stated  that  they 
had  been  requested  by  their  "  principal" 
to  extend  the  term  of  the  loan  on  the 
stock.  The  stock  aiftually  belonged  to 
a  third  party,  A.  B.  Held,  that,  after 
tlie  receipt  of  this  letter,  the  bankers 
had  constructive  notice  of  A.  B.ik  right 
to  the  stock,  and  that  no  subsequent  ad- 
vances made  by  the  bankers  to  the  cus- 
tomers could  affect  the  stock.  Locke  v. 
Prescott.  vol.  32,  p.  261 

40.  The  estate  of  a  tenant  for  life  was 
liable  to  forfeiture  on  his  mortgaging 
it.  He  mortgsged  it  to  C  D,  unknown 
to  the  parties  taking  under  the  forfeiture. 
Held,  that  C.  /).  was  liable  to  account  to 
them  for  the  rents,  at  all  events  from  the 
filing  of  the  bill,  and,  beyond  that,  ^om 
the  time  he  had  notice  of  the  trusts 
creating  the  forfeiture.  Hennestey  y. 
Bray,  vol.  38,  p.  96 

41.  The  rule  is,  generally,  that  a  client 
must  be  treated  as  having  had  notice  of 
all  the  facts  which,  in  the  same  trans- 
action,  have  come  to  the  knowledge  of 
his  solicitor;  and  that  the  burden  of 
proof  lies  on  the  client  to  shew  that  there 
IS  a  probability,  amounting  to  a  moral  cer- 
tainty, that  the  solicitor  would  not  have 
communicated  those  facts  to  his  client. 
Thompson  v.  Cartwright.      vol.  83,  p.  178 

42.  Notice  of  a  charge  on  a  fund  given  to 
one  before  the  fund  comes  into  his  pos- 
session is  wholly  ineffectual.  Somerset 
▼.  Cox,  vol.  33,  p.  634 

43.  Parol  notice  g^ven  to  a  trustee  of  an  in- 
cumbrance on  the  trust  fund  is  sufficient ; 
but  a  statement  to  a  trustee,  in  a  casual 
conversation,  is  insufficient  notice  to 
him.    Re  Tichener.  vol.  35,  p.  317 

44.  A  mortgagee  of  a  trust  fund  gave  no 
notice  to  the  trustee  until  after  the  mort- 
gagor's bankruptcy ;  but  he  gave  notice 
before  the  assignees  had  given  notice  to 
the  trustee  of  their  right.  Held,  that 
the  trust  fund  was  in  the  order  and  dis- 
position of  the  bankrupt  and  belonged 
to  the  assignees.    Ibid. 

45.  The  assignee  of  an  underlease  held  to 
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have  constructive  notice  of  a  covenant  in 
restraint  of  trade  contained  in  an  assign- 
ment of  the  ori^nal  lease,  he  having 
precluded  himself,  by  agreement,  from 
examining  the  prior  title.  ClemenU  v. 
WeUe$,  vol.  S5,  p.  5 IS 

46.  By  a  rule  of  a  mutual  assurance  so' 
ciety,  the  insured  was  bound  to  give< 
notice  to  the  directors  of  any  change  of 
the  captain  of  his  vessel,  and,  in  case  of 
default,  the  society  was  not  to  be  liable 
for  any  subsequent  loss.  By  another 
rule,  notices  to  members  sent  by  post 
were  to  be  effectual,  though  not  actually 
received.  Held,  that  the  directors  of 
the  society  were  members  within  the 
latter  rule,  and  that  a  notice  of  a  change 
of  captain  sent  to  them  by  post  was  valid, 
though  not  actually  received  by  them. 
Bradford  v.  Homford,  vol.  S5,  p.  613 

47.  A,  conveys  a  plot  of  land  to  B.  in  fee, 
and  remains  owner  in  fee  of  an  adjoining 
plot  A.  and  B,  for  themselves,  their 
heirs  and  assigns,  enter  into  reciprocal 
covenants  asainst  buildinff  on  their 
respective  plots.  Held,  £at  whether 
these  covenants  run  with  the  land  or 
not,  all  persons  claiming  under  A.  and 
H.  are  bound  by  the  covenants.  Wettem 
▼.  Maedtrmot.  vol.  35,  p.  243 


NOVATION  OF  CONTRACT. 

[iSm  Rescindinq  Contract.] 

1.  The  absolute  interest  in  some  freeholds 
belonging  to  a  wife  for  life,  with  remain- 
der to  her  husband  in  fee,  was  sold  by 
the  husband.  The  wife  dissenting.  Held, 
that  the  contract  could  not  stand  as  a  sale 
of  the  reversion  at  an  apportioned  price. 
DaU^^.Wanham,  vol.  33,  p.  154 

2.  In  May  the  Plaintiff  agreed  to  purchase 
an  estate,  including  hay  and  growing 
crops,  for  9,000/.  The  purchase  was  to 
be  completed  in  June,  when  the  Plaintiff 
was  to  be  let  into  possession,  and  if  not 
then  completed,  the  Plaintiff  was  to  pay 
interest  on  the  purchase-money.  By 
subsequent  agreement,  November  was 
substituted  for  June,  The  contract  was 
not  completed  until  the  following  Feb' 
ruarff,  and  in  the  meantime  the  vendors 
had  sold  the  hay  and  used  the  garden 
produce.  Held,  that  under  the  altered 
contract,  the  Plaintiff  was  not  entitled  to 
this  hay  or  produce.  Webster  v.  Donald^ 
ten.  vol.  34,  p.  451 


NUISANCE. 
\_See  Sewage.] 

1.  The  offtu  of  proof  lies  on  any  person, 
who,  on  the  ground  of  nuisance,  seeks  to 
prevent  his  neighbour  from  dealing  with 


his  own  property  as  he  pleases.    Oliakir 
V.  Hunt.  vol.  19,  p.  4S5 

2.  Though  A,  may  be  disentitled,  by  ac- 
quiescence, to  an  11^  unction  to  stop 
B.'s  manu&ctory,  which  is  noxious  to 
the  neighbourhood,  yet  it  does  Dot 
consequently  follow  that  fi.  is  entitled 
to  an  injunction  to  prevent  A.*%  re- 
covering damages  at  law.  Equity  may 
leave  both  parties  to  their  legal  rights. 
Bankart  v.  Houghton,  vol.  27,  p.  42-5 

3.  Acquiescence  in  the  erection  of  noxious 
works,  while  they  produce  little  injury, 
does  not  warrant  the  subsequent  exten- 
sion of  them  to  an  extent  productive  of 
great  damage.    Ibid, 

4.  Injunction  to  prevent,  on  the  ground 
of  acquiescence,  a  paurty  injured  by 
copperworks  from  enforcing  a  judgment 
recovered  by  him  for  damages  at  law 
refused  with  costs.     Ibid,  * 

5.  The  Defendant  allowed  a  noxious  and 
offensive  refuse  water  to  flow  from  his 
manu£Bictory  into  an  old  pit  on  his  own 
land,  but  which  percolated  underground 
into  the  Plaintiffs'  colliery.  The  De- 
fendant  was  restrained  by  perpetual 
injunction.     Turner  v.  Mir/eld, 

vol.  34,  p.  390       I 


OFFICE  COPY. 

1.  The  papers  in  the  suit  were  acciden- 
tally burnt  in  the  offices  of  the  re- 
lator's solicitor,  and  new  office  copies 
became  necessary  for  the  hearing  of  the 
cause.  A  decree  was  afterwards  pro- 
nounced against  the  Defendant,  with 
costs,  as  between  party  and  party. 
Held,  that  the  extra  costs  occasioned 
by  this  accident  ought  not  to  be  borne 
by  the  Defendant.  The  Aticmey-Gewral 
V.  Kerr,  vol.  3,  p."  425 

2.  In  a  civil  proceeding  at  law,  the  office 
copies  of  the  depositions  in  Chancery 
being  good  evidence,  the  originals  will 
not  be  ordered  to  be  produced.  The 
Attorney-  Oenerat  v.  Ray,     vol.  6,  p.  33j 

(See  LoveU  v.  Yatu.  vol.  4,  p.  229) 
8.  In  the  long  vacation-,  when  a  matter 
presses,  the  Court  will  sometimes  take 
the  original  affidavits  into  its  custody, 
and  act  on  them  as  if  they  had  been  61ed; 
but  when  the  Court  is  sitting,  office 
copies  alone  can  be  used.  Atieneif' 
General  v.  Lewie,  vol.  8,  p.  179 

4.  Before  ordering  the  production  of  ori- 
ginal records,  the  Court  requires  it  to 
he  shewn  that  the  office  copies  will 
not  be  sufficient.    Anonymous, 

vol.  13.  p.  420 

5.  An  order  of  course  made,  saving  just 
exceptions,  under  the  19th  Consolidated 
Order,  rule  4,  to  read  proceedings  in 
bankruptcy  at  the  hearing  of  the  cause. 
Lake  V.  Peisley,  vol.  35,  p.  125 


GENERAL  INDEX. 


291 


OFFICER  OF  COURT. 

[See  Clbek  in  Court,  CoMMissiONEa, 
Process.] 

1.  The  Court  woald  not  prospectively  dis- 
pense  with  the  usaal  oath  of  the  mes- 
senger, to  whose  custody  an  answer  is 
confided.    Rigbf  v.  Pimnock. 

vol.  8,  p.  675 

2.  Where  a  person  seeks  for  damages,  on 
the  groana  of  the  improper  use  of  the 
process  of  this  Court,  and  the  person 
against  whom  the  complaint  is  made 
may  have  the  matter  tried  at  law.  White- 
head  V.  Ljfnu,  vol  34,  p.  161 


OFFICIAL  LIQUIDATOR. 

[Se*  WiNDINO-UP.] 

1.  A  suit  was  instituted  by  three  members 
of  a  Freehold  Land  Society,  on  behalf,  &c., 
against  another  member.  The  society 
was  afterwards  ordered  to  be  wound  up  ; 
and^  on  the  application  of  the  three 
Plaintiffs,  the  name  of  the  official  ma- 
nager was  substituted  as  Plaintiff.  The 
Judge  would  not  allow  the  official  ma- 
nager to  prosecute  the  suit,  who  then 
moved  to  stay  proceedings  therein,  on 
such  terms  as  the  Court  should  think  fit. 
The  motion  was  refused  with  costs,  to  be 
paid  by  the  official  manager  personally. 
Caldwell v.Emest.  (No.  1.)   vol.27,  p. 39 

2.  A  suit  was  instituted  by  the  official  ma- 
nager of  a  company  appointed  under  an 
order  of  this  Court  to  wind  it  up.  Held, 
that  the  Defendant  might  contest  the 
validity  of  the  order,  and  shew  that  the 
Court  had  no  jurisdiction  to  make  it. 
Plumttead  Water  Company  v.  Davie, 

vol.  28,  p.  545 


OPENING  BIDDINGS. 
[&«  aow  30  &  31  Vict.  c.  48,  s.  7.] 

1.  On  opening  the  biddings  in  the  case  of 
property  held  for  lives,  the  Court  im- 
posed the  condition,  that  the  party  open- 
ing should  be  bound  by  his  offer,  if  no 
better  bidding  could  be  enforced,  Walond 
▼.  fVaUmd.  vol.  8,  p.  852 

2>  A  purchaser  under  the  Court  died  before 
confirmation  of  the  report.  Held,  that 
u  was  not  necessary  to  serve  his  heir  with 
notice  of  an  application  to  open  the  bid- 
*[!«••    Tempter  v.  Sweet,    vol.  8,  p.  464 

**  ^en  biddings  were  opened,  the  pur- 
chaser was  entitled  to  interest  on  his 
oeposit  at  four  per  cent.     Banks  v.  Banke. 

.  vol.  16,  p.  380 

*•  A  party  opening  biddings  was  ordered 
|o  deposit  the  amount  of  his  advance, 
"»«'  was  not  required,  in  the  first  in- 
^««e,  to  pay  into  Court  the  amount  of 
(he  original  deposit.  Upon  his  neglect 
^  niake  the  required  payment,  the  order 


to  open  biddings  wai  diacharged  with 
costs,  to  be  paid  by  him.    Banks  v.  Banks, 

vol.  16,  p.  380 

5.  On  a  sale  under  the  Court,  two  persona 
agreed  not  to  bid  against  each  other,  but 
that  one  should  bid  up  to  I, BOOL  and 
divide  the  lot  between  them.  They 
bought  it  for  650/.  Held,  that  this 
agreement  furnished  no  ground  for  open- 
ing the  biddings,  or  annulling  the  sale. 
/n  re  Carew*s  Ettate.  vol.  26,  p.  187 

6.  Taxation  of  costs  incurred  by  purchaser, 
which  a  party  opening  the  biddings  sub- 
mitted to  pay.     Raymond  v.  Lakeman. 

vol.  34,  p.  584 

OPTION  TO  PURCHASE. 
[See  Pre-emption.] 

1.  A  yearly  tenant,  having  the  option  of 
purchasing  the  property,  filed  his  bill 
against  the  landlord,  for  a  specific  per- 
formance of  the  contract  for  sale.  The 
landlord  having  proceeded  to  eject  the 
Plaintiff,  the  latter  applied  for  an  in- 
junction to  restrain  him ;  but  the  Court 
declined  granting  it,  except  on  the  terms 
of  the  Plaintiff  undertaking  to  continue 
to  pay  the  rent,  without  prejudice.  Pyke 
V.  Northwood.  vol.  1,  p.  152 

2.  Partnership  stipulation,  that  a  son  of  one 
partner,  or  in  case  of  his  minority,  the 
executor  should,  on  the  death  of  such 
partner,  succeed  to  his  share.  The  Court, 
on  the  terms  of  the  partnership  deed, 
considered  it  an  option,  and  not  an  obli- 
gation.    Madgwick  v.  IFimble. 

vol.  6,  p.  495 

3.  The  grantee  of  an  annuity  effected  a 
policy  on  the  life  of  the  grantor,  at  his 
own  expense.  The  grantor  had  a  power 
of  redemption  on  payment  of  2,500/.,. 
and  it  was  provided,  that  in  case  the 
grantor  should,  "  at  the  time  of  making 
such  repurchase,"  by  notice  in  writing 
elect  to  take  the  policy,  the  grantee  would 
assign  to  him  any  policy  "then  vested" 
in  him,  which  might  be  effected  in  re- 
spect of  the  annuity ;  but  it  was  declared 
that  it  should  not  be  incumbent  on  the 
grantor  to  keep  on  foot  any  policy.  The 
policy  became  valuable,  and  the  grantor 
gave  the  month's  notice  of  repurchase, 
and  declared  his  election  to  take  the 
policy.  Held,  that  the  grantee  had  no 
right  afterwards  to  surrender  the  policy 
for  his  own  profit ;  and,  sembUf  that  al- 
though he  might  have  let  the  policy  drop, 
yet  he  was  not,  at  any  time,  entitled  to 
surrender  it  for  his  own  profit  Hawkins 
V.  WoodgtUe,  vol.  7,  p.  505 

(See  Basl^ord  v.  Caam,  vol.  83,  p.  109  ) 

4.  A  letting,  in  1845,  to  a  vearly  tenant, 
and  if  he  should  wish  a  lease,  that  the 
lessor  will  grant  the  same  for  seven,  four- 
teen or  twenty- one  years,  at  the  same 
rent,  is  sufficiently  certain  to  be  specifi- 
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ekWj  performed.    It  is  to  be  constfued   I 
an  optional  lease  for  twenty-one  years 
from  1845,  determinable  at  the  end  of 
seven  or  fourteen  years,  at  the  option  of 
the  tenant    Hertey  v.  GibUtL 

YoL  18,  p.  174 
6.  Under  such  a  contract,  the  landlord 
might  call  on  the  tenant  to  exercise  his 
option,  and,  in  default,  might  determine 
the  tenancy,  but  this  might  afterwards 
be  waived  by  a  receipt  of  rent.     Ihid» 

6.  A  testator  gave  to  his  son  the  option  of 
purchasing  an  estate,  at  what  to  his  trus- 
tees "  should  seem  a  fair  and  reasonable 
value."  The  trustees  had  a  valuation 
made  which  amounted  to  1,500/.,  but  the 
valuation  made  at  the  instance  of  the 
parties  interested  in  the  produce  ex- 
ceeded that  by  one- third.  Held,  that 
the  trustees  having  fixed  what  they  con- 
sidered "a  fair  and  reasonable  value," 
baving  authority  to  do  so,  it  was  incum- 
bent on  the  Plaintiff  to  shew  that  it  was 
fraudulentj  in  order  to  prevent  the  son*s 
purchasing  at  l,500f.  Edmondi  v.  Miliett. 

voL  20,  p.  54 

7.  A  testator  authorized  his  executon,  in 
case  his  nephew  and  clerk  "  should  elect 
to  carry  on  his  business,  to  permit  them 
to  do  so  Without  any  payment  for  good- 
will ;"  the  value  of  the  stock  was  to  be 
ascertained  by  arbitration,  and  to  be  pay- 
able by  instalments  within  ten  years. 
Held,  that  this  conferred  a  right  on  the 
nephew  and  clerk  as  speeillc  legatees, 
and  not  a  mere  discretion  on  the  exe- 
cutors.  But  the  rights  of  the  creditors 
being  paramount,  it  was  held,  that  if  the 

J>roceed8  of  the  business  were  necessary 
or  the  payment  of  the  debts,  the  nephew 
and  clerk  must  at  onee  provide  sufficient 
for  their  payment    Fryer  v.  9l^«rd. 

vol.  81,  p.  602 

8.  tn  1 806  thb  Defendant  agreed  with  G. 
F,  B.  to  grant  hitoi  a  lease  of  some  pro- 
perty for  three  yean,  with  an  option  for 
Q,  F,  B.  to  call  for  a  lease  for  three 
years,  or  for  the  whole  of  his,  the  De- 
fendant's, term.  In  1864  G.  F.  B,  became 
bankrupt,  and  his  assignee  sold  his  in- 
terest to  the  Plaintiff,  who  called  on  the 
DefeDdanI  to  grant  the  extended  term. 
HeM,  oti  demurrer,  that  the  Plaintiff  was 
etttitied  to  belief.    Buekkmd  v.  PajriUon. 

vol.  85,  p.  281 

ORDER. 
[Sn  DibcREfi,  DidCHAHOE  OF  Oedbr,  Or. 

DteR  BT  CaNSBMT,  OftDBR  Ex  PARTE.] 

ORDER  BY  CONSENT. 

[See  Con  SENT.] 

An  order  wRS  mode,  on  petition  and  by 
consent  Held,  that  it  could  only  be 
varied  by  a  proceeding  in  the  nature  of 


one  to  correct  the  agreement,  on  the 
ground  of  fraud  or  tuppresMon  «f  fscts. 
Greenwood  v.  CkurekilL       vol.  14,  p.  160 


ORDER  EX  PARTE. 

[See    DiscBAROB    or    Order,    Irrbgu- 
LARiTY,  Waiver.] 

1.  Where  an  application  is  made  at  the 
Rolls  to  discbarge  an  Order  of  course, 
obtaiued  in  a  Vice-Chancellor's  cause, 
the  Court  can  only  consider  the  regu- 
larity of  the  order  as  an  order  of  course, 
and  will  not  enter  into  the  merits. 
Brooks  V.  Purton.  '  vol.  4,  p.  494 

(St,  VUtor  Y.  Deveremx.  vol.  6,  p. 584 
Holeombe  v.  Antrobutm  vol.  8,  p.  406 
Jmold  V.  Arnold.  vol.  9,  p.  206 ) 

2.  The  rule  is  general,  that  the  Court  will 
not,  on  an  application  to  discharge  an 
order  of  course,  for  irregularity,  sustain 
it  as  an  order  obtained  adversely  on  me- 
rits.    Brooke  v.  Purton,         vol.  4,  p.  494 

{Grote  V.  Sansom,  vol.  1,  p.  297) 

8.  The  Plaintiff  submitted  to  a  demurrer 
by  omitting  to  set  it  down  within  twelve 
days,  and  the  Vice-Chancellor  ordered 
him  to  pay  the  costs  of  suit.  The  Plain- 
tiff afterwards  obtained  at  the  Rolls  an 
order  of  course  to  amend,  suppressing  in 
his  petition  the  order  of  the  Vice-Chan- 
cellor.  It  was  discharged  for  irregularity 
on  the  ground  of  the  suppression.  Cart- 
Wright  V.  Smith.  vol.  6,  p.  121 

4.  The  Plaintiff,  upon  6ling  a  demurrer 
wrote  to  say  he  submitted  thereto,  and 
would  obtain  an  order  to  amend.  More 
than  two  months  afterwards  he  obtained 
an  order,  as  of  course,  to  amend,  it  was 
discharged  for  irregularity.  Heam  v.  Waif. 

voL6,  p.368 

5.  A  Defendant  obtained  a  reference  under 
the  Contempt  Act,  to  inquire  whether  by 
poverty  he  was  unable  to  answer.  Tbe 
Master  reported  in  the  negative.  By  an 
order  of  the  Vice- Chancellor  tbe  biU  was 
taken  pro  co^feeeo,  without  prejudke  to 
the  Defendant  applying  within  ten  days 
to  put  in  his  answer.  The  Defeudint, 
suppfetting  the  previous  circutnstatices, 
then  obtaini^d  an  otder  of  eourw  for 
leave  to  defetMl  in  firmd  pemperio.  The 
order  was  discharged.  NeweH  v.  Whitoker. 

vol.  6,  p.  407 

6.  An  application  for  an  oitler  <6t  course 
shouM  state  rU  the  material  fbett*  If 
there  be  any  suppresmoh,  the  iatAwt  will 
be  discharged,  and  the  Court  will  nor, 
on  the  application  to  discbar^te  it,  sup- 
port it  on  the  special  merits  then,  for  the 
first  time,  appearing.  St,  Victor  v.  Deve^ 
rent.  r<A.  6,  j^.  584 

7.  A  Plaintiff  claiming  partly  under  the 
heirs  of  a  French  subject)  and,  direugh 
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an  iostruncnt  of  doubtful  construction, 
obtained  mi  order  of  counc  at  the  Rolls 
to  sue  mfarmA  pauperU,  upon  the  lirople 
allegatioii  of  his  poverty.  HM,  that  tbe 
order  mam  irregular,  on  the  ground  of  the 
suppression  of  the  facU,  which  ought  to 
have  been  presented  for  the  considera- 
tion of  the  Court  upon  the  application. 
Si.  Fietar  T.  Deoeremg,  vol.  6,  p.  584 

8.  Order  of  course  discharged  with  costs, 
having  been  obtained  upon  a  suppression 
of  material  circumstances.  The  Marquit 
rf  Hartferd  v.  SuiMst,  vol.  7,  p.  160 

9.  kjBk.  order  of  course  alleged  to  have  been 
irregularly  obuined  cannot  be  treated  as 
a  nullity.  It  operates  until,  by  a  proper 
application,  it  is  discharged.  fiioAre  v. 
Blukt,  vol.  7,  p.  514 

10.  Order  of  course  to  amend  obtained  one 
day  tog  late,  diacbarged.  Harrod  v.  Gib- 
<M.  vol.  8,  p.  90 

11.  A  ciieDt-wbo  had  employed  a  solicitor 
in  several  matters,  obtained  an  order  of 
course  for  the  taxation  of  the  costs  of  one 
matter  onlyi  with  a  direction,  that  on 
payment  the  solicitor  should  deliver  all 
tbe  papers  belonging  to  the  client  It 
was  discharged  with  costs  for  irregularity. 
HolUmd  V.  Gwyumg,     In  rt  Byrch. 

yol.  8,  p.  124 

12.  An  order  of  course  was  obtained  at  tbe 
Rolls  in  a  cause  attached  to  another 
branch  of  the  Court.  The  order  became 
inoperative  by  reason  of  delay  in  service. 
Held,  that  tbe  order  having  been  regu- 
Isrly  obtained,  a  motion  to  discharge  it, 
if  necessary,  was  not  properly  made  at 
the  Rolls.    Plomtr  v*  Macdtmald, 

vol.  8,  p.  191 

13.  In  respect  of  orders  of  course  made  at 
tbe  Rolls  in  a  Vice-ChanceUor*8  cause,  ' 
the  Master  of  the  Rolls  has  no  jurisdic- 
tion over  anvtbing  but  the  alleged  ir-  ; 
regularity  and  tbe  incident  costs.  In  such 
cases  the  merits  or  special  ciccumstances 
cannot  be  considered  by  the  Master  of 
the  Rolls  except  upon  the  question  of 
incidental  cosu.  HolcomU  v.  AntrobuM, 

vol.  8,  p.  406 
H.  Order  of  oour«e  for  taxation  discharged, 
OD  the  ground  of  the  case  being  mis- 
■tated  upon  the  petition  for  the  order. 
/•  rv  Gorstf^.  vol.  8.  p.  486 

1^«  A  Defendant  upon  filing  his  plea,  ob- 
tained an  order  of  course  for  his  dis- 
charge, suppressing  the  fact  that  the 
Plaintiff  had  previously  given  notice  of 
taction  to  take  the  plea  off  the  file.  The 
Older  was  discharged  for  the  suppression. 
WUkm  V.  Nainhy,  vol.  8,  p.  465 

'6*  d,  J9.,  who  claimed  some  property,  con- 
v^ed  it  to  trustees,  upon  trusts  for  car- 
rying on  the  litigation,  and  payment  of 
leasts,  &c.  The  trustees  employed  a 
solicitor,  and  they  raised  a  sum  or  money, 
upon  4.  B.'s  notes  drawn  for  the  pur- 
p(^>  which  .they  placed  in  ihe  solicitor's 


hands.  J,  B.  alone  obtained  an  # «  porle 
order  for  taxation ;  it  was  discharged  for 
irregularity.    Ex  parU  Mobh$. 

vol  8,  p.  499 

17.  An  order  of  course  for  referring  excep- 
tions Cor  insufficiency,  obtained  within 
Uie  proper  limit  as  to  time,  but  amended 
after  its  expiration,  discharged  for  irre- 
gularity.   Wool  V.  Townley.     vol.  9,  p.  41 

18.  An  order  of  course  may  be  amended 
before  service,  but  aemble,  that  after  ser- 
vice It  cannot  be  amended  in  tiie  abaence 
of  the  party  to  be  affected  thereby.    Ibid. 

19.  In  diacharging  an  order  of  course  at- 
tached to  another  Court  the  Master  of 
the  Rolls  has  not  authority  to  direct  the 
coats  to  be  costs  in  the  cause.    Ibid. 

20.  A  demurrer  being  overruled  with  costs, 
the  Defendant  appealed.  The  Plaintiff 
afterwards  obtained  an  order  of  course  to 
dismiss  his  bill  with  coats,  suppressing 
the  fact  of  the  allowance  of  the  de- 
murrer; it  was  discharged  for  irregu- 
larity.    Lewit  V.  Cooper.       vol.  10,  p.  32 

21.  Order  of  course  for  taxation  discharged 
en  the  ground  of  the  suppression  of  a« 
alleged  previous  reference  to  arbitration, 
though  tbe  fact  was  disputed.  De  Feu- 
ehires  v.  Oawee.  voL  11,  p.  46 

22.  A  plea  was  overruled  and  ordered  to 
stand  for  an  anawer.  Ezceptiona  were 
then  taken  and  submitted  to ;  after  which, 
a  warrant  was  taken  out  for  time  to  an- 
awer, which  was  consented  to.  The  order, 
as  drawn  up,  gave  leave  to  plead,  answer, 
or  demur,  &c.  The  Defendant  filed  a 
second  plea.  An  application  to  take  it 
off  tbe  Die  was  refused  until  the  order  of 
the  Master  had  been  discharged,  CAam- 
bere  V.  Howell.  vol.  12,  p.  663 

23.  Tbe  order  was  afterwards  dischaiged, 
on  proof  that  satisfied  the  Court  that  it 
was  not  in  accordance  with  the  consent. 
Ibid. 

(See  Newmmn  v.  White.    voL  lj6,  p.  4) 

24.  A  party  applying  ex  parte  for  .an 
order  to  tax  should  state  everything 
which  can  have  a  bearing  on  the  matter, 
otherwise  the  order  will  be  discharged. 
In  re  Walker.  vol.  14,  p.  227 

25.  The  rule  that  on  application  for  orders 
of  course  all  material  facts  must  be  stated 
is  to  be  strictly  adhered  ta  itf  Winter^ 
bottom.  vol.  15,  p.  80 

£4(.  An  application  to  the  Master  of  the 
Rolls  to  discharge  a  Rolls*  order  of 
course,  made  iu  a  cause  attached  to  ano- 
ther branch  of  tbe  -Court,  refused  with 
costs.    Cooper  v.  Knox.      vol.  15,  p.  102 

27.  When  a  demurrer  has  been  overruled, 
and  an  appeal  from  tbe  order  is  pending, 
an  ex  parte  order  to  amend  is  irregular  i 
and  a  Plaintiff  having  obtained  such  an 
order,  afur  he  had  notice  that  the  appeal 
had  been  set  down,  it  was  discharged  with 
costs,  and  the  amendments  were  ex- 
punged.   Aintlie  Y.  Sime.    vol.  17,. p. i 74 
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28.  A  client  obtained  an  order  of  coune  for 
the  taxation  of  his  solicitor's  bill.  A 
special  agreement  existed  between  them, 
which  ought  to  have  been  mentioned  on 
the  application,  bat  this  was  in  the  pos- 
session of  the  solicitor,  who  refused  to 
famish  a  copy.  The  Court  declined  to 
discharge  the  order,  though  irregular. 
Re  ingle.  vol  21,  p.  276 

29.  Upon  a  motion  for  an  injunction,  the 
Defendant  consented  to  an  immediate 
decree,  but  he  became  bankrupt  before 
the  decree  had  been  drawn  up,  and  his 
written  consent  to  set  down  the  cause 
could  not  be  obtained.  The  Court  made 
the  order  for  setting  down  the  cause  and 
dispensed  with  the  consent.  Brigkmue  ▼. 
Margettatu  voL  35,  p.  303 


ORDER  OF  ASSETS. 

[See  Administration,  Exoneration, 
Order  of  Debts,  Payment  of  Debts 
AND  Legacies.] 

1.  Where  real  estates  are  devised  to  the 
heir,  although  for  certain  purposes  he 
takes  by  descent ;  yet,  as  between  him 
and  the  devisees  of  other  psrts  of  the 
testator's  estates,  the  estates  devised  to 
the  former  are  not  to  be  applied  in  pay- 
ment of  the  debts  in  priority  to  the  es- 
tates  devised  to  the  latter.  Biederwum  v. 
SetiwHmr,  vol.  3,  p.  368 

2.  Though  the  creditors  of  a  testator  have 
a  right  to  resort  to  the  estate  devised  to 
the  heir,  in  priority  to  the  other  devised 
estates,  yet  the  heir  is  entitled  to  contri- 
bution  from  the  other  devisees,  to  the 
extent  to  which  his  estate  may  be  ex- 
hausted by  debts.    IbkL 

3.  jf,  B.  and  the  other  committeemen  of  a 
public  coropanymoitgaged  the  company's 
estate,  and  covenanted  personally  to  pay 
the  money.  They  afterwards  entered 
into  a  personal  obligation,  by  bond  for 
another  debt  A.  B»  died,  having  cer- 
tain shares  vested  in  him  as  trustee  to 
the  company.  By  the  decree,  the  shares 
were  ordered  to  be  sold,  and  the  pro- 
duce applied  in  payment  of  the  debts  of 
the  company,  for  which  the  estate  of 
jI,  B.  was  liable  Held,  that  the  repre- 
sentatives of  J.  B.  had  a  right  to  have 
the  fund  applied  in  payment  of  the  bond 
debt,  in  priority  of  the  mortgage  debt. 
Lawremee  v.  Kempton.  vol.  7,  p.  574 

4.  Costs  of  suit  apportioned  between  real 
and  personal  estate.    Btmnett  v.  Foeter. 

vol.  7,  p.  540 
(Joknstom  v.  Todd.  vol.  8,  p.  489 

Hapkineen  v.  FMit.  vol.  10,  p.  169) 

5.  A  testator  directed  all  his  debts,  in  the 
first  place,  to  be  paid  out  of  his  personal 
estate,  except  his  leaseholds,  if  sufficient, 
and,  if  not,  he  charged  his  real  estate 
therewith.      Held,  that  the  specific  le- 


gacies were  liable  to  the  payment  of  the 
debts  in  priority  of  the  real  estate.  BeU- 
moM  V.  Hotehkin.  vol.  10.  p.  426 

6.  A  testator  devised  two  estates  in  differ- 
ent ways,  and  he  charged  one  only  with 
the  payment  of  his  debts,  funeral  and 
testamentary  expenses.  In  a  creditors' 
suit,  both  estates  were  sold  for  payment 
of  the  debts.  Held,  that  the  charged 
estate  was  primarily  liable  for  the  costs 
of  suit     Wiltem  v.  Htaton. 

voLll,p.492 

7.  Legacies  directed  to  be  invested,  and  to 
become  payable  and  paid  in  a  certain 
order,  with  interest  from  the  testator*! 
death.  The  assets  being  deficient,  tbe 
Court  on  the  context,  held,  that  they 
were  payable  pari  paeeu.  Lord  Btmbofne 
V.  Brander.  vol.  18,  p.  313 

8.  A  testator,  by  his  will,  directed  60,000/. 
Co  be  invested  in  lieu  of  6,000^  secured 
by  his  marriage  settlement,  and  the  in- 
terest  to  be  paid  to  his  wife  for  life,  and, 
af^er  her  decease,  tlie  principal  to  be  ap- 
plied as  therein  mentioned.  He  then 
directed  sundry  legacies  to  be  invested 
for  certain  relatives,  to  be  paid  within  a 
year  after  his  death,  if  they  shnuld  be  of 
age,  and  if  not,  upon  coming  of  age,  with 
interest  in  the  meantime ;  but  the  prin- 
cipal sums  were  not  to  be  paid  till  after 
the  payment  or  investment  of  the  6O,O00t 
He  then  gave  other  legacies,  and  directed 
that  the  several  sums  given  by  his  will, 
and  not  thereinbefore  particularly  di- 
rected, **  sAovM  he  invetUd  in  the  order  and 
become  payable  and  paid  in  the  manner 
thereinafter  mentioned,*'  and  that  the 
60,000/.  should  be  the  sum  first  paid  and 
invested,  a  legacy  to  one  of  his  sisten 
should  be  the  next  paid  and  invested,  and 
so  on.  Held,  that,  except  as  to  tbe 
60,000ln  the  priority  intended  was  s  pri- 
ority of  administration  or  realisation  of 
assets,  and  not  of  rights  and  interests; 
and  therefore  the  estate  being  insufficient, 
all  the  legacies,  except  the  60,000/., sbated 
pro  ratSu     Ibid, 

9.  Observations  on  the  doctrine  of  Roberit 
V.  Walker,  I  Bmsm.  f  M^L  752,  as  to 
blending  realty  with  personalty.  Bentkjf 
V.  outfield.  Tol.  19,p.225 

10.  A.  B.  purchased  an  estate  in  considera- 
tion of  an  annuity.  It  was  thereupon 
charged  upon  the  purchased  and  also  on 
another  estate,  and  A.  B.  covenanted  to 
pay  it.  On  A.  B.'a  death.  Held,  that  his 
personal  estate  was  the  primary  fund  for 
payment  of  the  annuity.    Yoage  v.  Went. 

vol.  20,  p.  380 

11.  The  testator,  after  directing  payment 
of  hia  debts,  devised  his  real  esute  to  hit 
executors,  upon  trust  to  sell,  and  he  di- 
rected that  the  produce  should  be  deemed 
part  of  his  personal  estate,  and  that  the 
rents,  until  the  sale,  should  be  decaed 
part  of  the  annual  income  of  his  pctsooal 
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estate,  and  that  the  same  moneys  and 
rents  should  ba  aubject  to  the  disposition 
tbereinafter  made  to  hia  personal  estate 
and  the  income  thereof;  and  he  be* 
queathed  bis  personal  eatate  to  his  trus- 
tees to  invest  ir  in  Consols,  upon  trust  to 
pay  certain  legacies.  Held,  that  the  real 
and  personal  estate  were  blended  and  ap- 
plicable pari  pauu  in  payment  of  the 
debts  and  legacies.     Smmont  ▼.  Rote. 

▼ol.  21,  p.  87 
(Skailcratt  ▼.  JFrighi,    vol.  12,  p.  605) 

12.  It  was  not  the  object,  nor  is  it  the 
operation,  of  the  statute  of  the  8  &  4 
Will,  4,  c.  104,  to  make  the  simple  con- 
tract debts  of  a  deceaaed  person,  in  the 
nature  of  mortgages  or  apecific  charges 
on  bis  real  estate,  but  aa  the  atatute 
makes  the  land  oitelt  for  the  payment  of 
his  debts,  these  debts  constitute  a  gene- 
ral charge  upon  them,  but  not  so  that  a 
b^nd  Jtde  purchaaer  of  the  lands,  from 
the  heir  or  deyisee,  is  bound  to  see  to  the 
application  of  the  purchase-money, .  as 
he  would  be  in  the  case  of  a  particular 
mortgage  on  any  portion  of  the  lands 
theDiselves*    Kinderley  ▼.  Jervit, 

vol.  22,  p.  1 

13.  The  real  eatate  of  a  deceased  person 
coostitutes  asseta,  to  be  adminiatered  in 
a  Court  of  Equity,  according  to  the 
priorities  specified  by  the  statute,  and 
all  tbe  incioenta  of  asseta  attached  to  it; 
snd,  consequently,  such  assets  are  liable, 
in  the  6r8t  place,  to  pay  tbe  debta  of  the 
deceased  debtor,  and,  aubject  thereto, 
they  belong  to  his  devisee  or  heir  at  law, 
but  the  devisee  or  heir  at  law  takes  no 
beneficial  interest  therein,  except  sub- 
ject to  and  after  payment  of  the  debta  of 
the  deceaaed  testator  or  ancestor.    Ibid, 

14.  A  testator  devised  part  of  hia  real 
estate  in  truat  for  sale  to  pay  his  debta 
"  and  the  costo  and  charges  of  proving 
and  attending  the  execution  of  his  will 
and  tbe  several  trusta  therein  contained." 
Held,  that  the  costs  of  an  administration 
suit  were  charged  upon  this  estate.  Al- 
top  V.  BelL  vol.  24,  p.  45 1 

lo.  A  testator  gave  and  devised  to  his  exe- 
cutors his  freehold  house  and  all  his  other 
property  he  might  die  possessed  of,  <*in 
trust  for  the  purposes  of  his  will."  Held, 
that  be  had  not  created  a  mixed  fund. 
EllitY.Barirmm.    (No.  8.) 

vol.  25,  p.  110 

16.  Since  the  Wills  Act  (1  Fiei.  c.  26),  real 
estate  passing  by  a  residuary  devise,  held 
to  be  subject  to  debta  in  priority  of  spe- 
cific legacies.    Rotherkam  v.  Rotherham. 

vol.  26,  p.  465 

17.  Costs  of  a  suit  to  administer  both  real 
and  personal  estate,  and  to  ascertain  the 
rights  to  both,  were  held  payable,  pri- 
marily, out  of  the  personal  estate,  not- 
withstanding the  personal  estate  was,  by 
the  will,  exonerated  from  payment  of  the 


debta  and  the  coata  and  charges  of  prov- 
ing the  will.  Stringer  v.  Harper.  (No.  2.) 

vol.  26,  p.  585 

18.  The  testator  devised  real  estate  to  one 
for  life,  with  remainder  to  trustees  for  a 
term  to  raiae  the  clear  sum  of  10,0001. 
for  his  younger  son;  and, aubject  thereto, 
he  devised  the  estate  in  strict  settlement 
The  personal  estate,  not  specifically  be- 
queathed, was  insufficient  to  pay  the 
debts,  and  thereupon  the  devised  estate 
and  specific  legacies  became  liable  to 
contribute  rateably  towards  the  deficiency. 
Held,  that,  as  between  the  youngest  son 
and  the  persons  taking  the  estate  subject 
to  the  term,  the  whole  amount  of  con- 
tribution of  the  real  estate  was  to  be 
borne  by  the  latter.    Raiket  v.  BouUoa. 

vol.  29,  p.  41 

19.  A  testator  bequeathed  a  legacy  of 
4,000^,  payable  by  his  trustees  out  of 
his  personal  estate,  and,  if  that  should 
be  deficient,  out  of  his  real  eatate.  The 
trustees,  having  provided  for  all  claims 
except  this  legacy,  put  W.  H.  (who  was 
entitled  to  the  residue)  into  possession  of 
the  real  and  personal  estate.  He  died 
many  years  after,  having  continued  to 
pay  interest  on  the  legacy,  and  questions 
then  arose,  between  persons  claiming 
under  him,  aa  to  the  fund  out  of  which 
the  legacy  ought  to  be  paid.  Held,  on 
the  assumption  that  the  firat  testator  left 
aufficient  personal  estate,  that  hia  per- 
sonal estate  remaining  in  specie  was  first 
liable,  and  that  the  deficiency  must  be 
provided  out  of  W,  ff.'s  asseta.  Secondly, 
on  the  assumption  that  the  first  testator's 
personal  estate  was  deficient,  then  that 
his  personal  estate  in  specie  waa  firat 
applicable,  and  that  his  real  estates  not 
alienated  for  value  were  liable  rateably 
for  the  deficiency.     Hepuwrth  v.  Hill. 

vol.  80,  p.  476 

20.  Residuary  devised  real  estate  held  to 
be  applicable  towards  tbe  payment  of  the 
testator's  debta  before  his  specifically  be- 
queathed personal  estate.  Bethel  Y.Green. 

vol.  84,  p.  302 

ORD^R  OF  COURSE. 
[See  Order  £x  parte.] 


ORDER  OF  DEBTS. 

[See  Administration,  Order  of  Assets, 
Priority.] 

1.  In  1811  a  creditor's  suit  was  instituted 
*  by  a  simple  contract  creditor ;  the  an- 
swers were  got  in  in  1820,  the  Plaintiff's 
debt  waa  admitted,  and  thereupon  the 
assets  were  brought  into  Court ;  in  1828 
another  simple  contract  creditor  obtained 
judgment  against  the  executors,  no  decree 
was  made  in  the  cause  until  1829.  Held, 
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that  the  judgUBnt  thus  obtained  had 
priority  over  all  the  simple  contract 
debts.  Larkim  y.  Paxton.  vol.  2,  p.  219 
2.  In  a  creditor's  suit  the  Plaintiff  did  not 
satisfactorily  prove  his  debt,  and  the  bill 
was  retained  with  liberty  to  establish  the 
debt  at  lawi  Ssmhiet  that  a  judgment 
obtained  by  him,  under  such  circum- 
stances, would  not  give  him  priority  over 
the  other  simple  contract  creditors.  Ot- 
bert  T.  Haiet.  vol.  8,  p.  236 


"  OR"  HEAD  "  AND." 
[See  "And"  read  "Or,"  Vesting.] 

1.  A  testator  devised  an  estate  in  fee  to 
his  8on«  but  if  he  should  die  under  twenty- 
one,  over.  By  a  codicil,  he  limited  the 
estate  over,  in  the  event  of  the  son  dying 
without  issue  "or**  utider  twenty-one. 
Held,  that  '*or"  must  be  read  "and," 
ahd  that  the  executory  devise  over  took 
effect  only  on  the  happening  of  both 
events,  and  consequently,  that  A,t  on  ob- 
taining twenty- one,  had  an  absolute 
estate  in  fee  simple.    MorrU  v.  Morris. 

vol.  17,  p.  198 

2.  "  Or"  construed  *<  and."  Shand  v.  Kidd, 

vol.  19,  p.  810 

8.  In  a  wHl,  the  word  "or**  was  read  "and," 

to  give  effect  to  the  lAafiifest  intention. 

Mmtde  V.  Maudt^  vol.  22,  p.  290 

4.  The  testator  bequeathed  4,000/.  to  his 
four  sons,  B.,  C.,  D.  and  E.,  in  trust  for 
A.  for  life,  with  remainder  to  his  issue, 
and  in  deiault,  to  the  four  eons,  "  or,"  to 
such  other  of  his  sons  as  should  be 
trustees  in  succession.  He  provided 
that,  on  the  death  of  either  of  the  four 
sonst  his  next  surviving  son  should 
become  a  trustee  in  his  plaoew  A.  sur- 
vived the  four  trustees,  and  died  without 
issue,  leaving  two  of  the  substituted 
tlrttstees  surviving.  Held,  that  they  were 
not  exclusively  entitled  to  the  legacy, 
but  that  it  was  divisible  equally  between 
them  and  the  representatives  of  the  de- 
ceased trustees.    Ibid, 

5.  Bequest  of  residuary  personal  estate  in 
trust  for  testator's  wife  for  life,  and  on 
her  death  to  pay,  ftc.  to  his  son  C,  A,  on 
his  attaining  twenty-one.  But  if  he 
should  depart  this  life  before  the  wife 
"or"  before  attaining  twenty-one,  then 
in  trust  for  *the  De&ndanta.  Mainte- 
nance to,  and  a  power  to  advance  C  A- 
Were  also  given.  C.  A.  attained  twenty- 
one,  but  died  In  the  wife's  lifetime. 
Held,  that  "  or"  was  to  be  read  <•  and," 
and  that  the  son  took  an  absolute  vested 
Interest  on  attaniing  twenty-one.  Bent- 
tew  T.  Me&eh,  toI.  25,  p.  197 

6.  llie  word  "and"  construed  "or,"  in 
«rder  to  give  effect  to  the  obvious  mean- 
ing.  MUffnard  v.  WHght,   vol.  26,  p.  285 

7.  A  testator  devised  a  freehold  in  trust  to 


accumulate  the  rents  for  periods  of  not 
less  than  ten  yiears  suoceasivelyatatiiDe, 
at  the  expiration  of  which,  the  aocttinu- 
lations  to  be  paid  to  the  tesutor's  "  sons 
and  daughters,  or  such  of  them  as  should 
be  living  at  the  respective  periods  of 
division,  and  the  issue  of  sadi  of  them 
as  shall  have  died  leaving  lawful  iisae, 
such  issue  taking  their  deceased  psient'i 
share,"  to  be  vested  interests  in  the  same 
respectively   at  the  age  of  twenty-one 
yeare,  and  ao  on  from  time  to  time  until 
the  expiration  of  twenty-one  years  after 
the  decease  of  the  survivor  of  her  chil- 
dren.    And  from  and  after  the  expiradoa 
of  the  term  of  twenty-one  yean,  he  de- 
vised the  same  premises  unto  such  of  his 
grandchildren  and  their  issue  as  shoald 
then  stand,  in  respect  to  him,  in  equal 
degrees    of    consanguinity,    and    their 
heirs,  as  tenants  in   common.     Hdd, 
that  "  issue"  was  to  be  read  "  chiMren," 
and  the  word  "and"  to  be  read  '*or," 
and  that  the  devise  was  neither  void  for 
remoteness  nor  uncertainty.     Mafnvi 
V.  WrigM.  vol.  26,  p.  285 

8.  A  testator  devised  real  estate  to  hit 
children  and  their  heirs  as  tenants  in 
common,  with  a  gift  over  to  the  survivors 
"in  the  event  of  any  of  them  dying 
before  having  heirs  of  their  body  or 
making  a  particular  disposition"  of  bis 
share.  Held,  that  "  or"  must  be  read 
"  and,"  that  the  children  took  in  fee,  but 
that  the  gift  over  in  the  event  of  making 
no  disposition  was  repugnant  and  void. 
Greated  v.  Ortvted.  Tol.  26,  p.  621 

9.  Gift  t>f  annuity,  after  the  death  of  my 
mother,  "  or"  the  second  marriage,  death, 
or  forfeiture  of  my  wife.  The  mother 
having  predeceased  the  testator.  Held, 
that  uie  annuity  was  payalile  from  the 
t^tator'e  death,  and  that  **  or"  could  not 
be  read  "  and."  HmwkHoonh  v.  Hmunu- 
worth,  TOl.  27,  p- 1 

10.  Devise  to  A*  for  life  when  he  attaint 
thirty- one,  and  after  his  death  to  his 
eldest  son  in  fee.  In  case  A.  should  not 
Hve  to  that  age,  "  or"  not  have  any  son, 
then  in  trust  for  ^  for  life,  on  attaining 
thirty-one,  and  after  hia  death  to  his 
eldest  son  in  fee,  and  in  vase  of  fhtlure, 
to  the  eldest  son  of  the  testator's  daugh- 
ter in  fee%  A.  attained  tbirty»one  and 
died  without  having  bad  issue,  and  B. 
k\ao  died  without  having  issue.  Held, 
that "  or"  could  tx>t  be  read  "  and,"  and 
that  the  eldest  son  of  the  daugliter  took 
the  estate.    Cooke  v.  Mirekemm. 

vol.  84,  p.  27 

ORDER. 
[See  Dbcrvb.] 

OTHER. 

[See  Svnvrvom.] 
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OUTLAWRY. 

1.  Thongtk  an  outlaw  cannot  come  into 
court  to  establish  a  demand,  yet  he  may 
ipply  to  the  Court  to  set  aside  an  attach- 
ment whith  has  been  irregulaHy  issued 
against  him.    Hawkins  ▼.  Hail. 

vol.  l,p.  75 

2.  An  information  was  filed  by  the  At> 
torneT' General  at  the  relation  of  A.  fi., 
to  let  aside  a  fraudulent  deed  executed 
by  an  outlaw  in  a  civil  action,  between 
the  judgement  and  inquisition.  Held, 
that  statements  shewing  the  interest  of 
the  relaton  and  the  motives  for  the  eze« 
ration  of  the  deeds,  as  against  the  cre- 
diton,  were  not  impertinent  The  Attor- 
ney-Oeneraf  r.  Richard*.       vol.  6,  p.  444 

8.  The  sherifT's  return  upon  the  writ  of 
exigent,  that  by  the  judgment  of  the 
coroner  the  Defendant  is  outlawed,  is 
not,  until  entered  on  the  roll,  a  sufficient 
record  of  the  outlawry.  The  Attorney' 
General  v.  Riekarde.  vol.  8,  p.  380 

i  Wbere»  after  plea  of  the  Plaiatiff 's  out- 
Itwry,  the  outlawry  has  been  reversed, 
the  Plaintiif  may  now  obtain  an  order 
for  liberty  to  proceed  with  tlie  cause. 
HuMier  V.  Ayre.  vol.  2S,  p.  15 

5.  A  single  plea  of  three  outlawries  al- 
lowed.   Fox  V.  Yatee,         vol  24,  p.  271 

6.  A  Plaintiif  was  outlawed  pending  the 
s«it  Held,  that  it  was  irregular  to  make 
the  Attorney-General  a  party  in  respect 
of  the  outlawry,  unless  a  quetition  was 
raised  with  regard  to  its  validity  or  en- 
forcement.   Bromley  v.  Smith* 

vol.  26,  p.  644 

OUTSTANDING  TERM. 

!•  A  mortgagee  in  whom  a  satisfied  mort- 
gage term  was  vested,  held,  under  the 
circamsunces,  bound  to  Asign  it  to  the 
trustee  of  the  will  of  a  testator,  without 
the  concurrence  of  the  parties  beneficially 
interested  in  the  property  under  it.  Poole 
y»?au,  vol.  ],p.  600 

2.  A  testator  allowed  a  satisfied  mortgage 
term  to  remain  outstanding  in  the  mort- 
gagee, and  h«  devised  the  estate  to  a 
trustee  in  such  a  manner  as,  in  the  opi- 
nion of  the  Court,  to  entitle  him  to  call 
for  an  assignment  of  the  term  without 
the  concurrence  of  the  parties  beneficially 
entitled:  the  termor, under  the  advice  of 
counsel,  refused  to  assign  without  the 
eoBcorrenoe  of  the  parties  beneficially 
interested,  and «  suit  became  necessary 
to  compel  him.  The  Court,  though  of  ' 
«t>i^ion  that  the  termor  was  not  entitled 
to  iftsitft  on  his  objection,  gave  him  his 
oosts,  charges  and  expemes.    Ibid, 

••^AID,''  &c  READ  ♦•PAYABLE." 

!•  A  tflstater  gave  his  reaiduary  estate  to 
His  wife   for  life,    and   to  be    divided 


amongst  and  paid  to  his  children  on  the 
whole  of  them  attaining  twenty-one,  and 
not  before ;  but  the  payment  to  be  post- 
poned till  the  death  of  their  mother :  and 
he  directed  maintenance  to  be  allowed 
them  in  the  event  of  the  wiCe'a  death 
while  the  children  were  under  twenty- 
one ;  there  was  a  gift  over  to  the  chil- 
dren of  any  child  who  ehould  die  hrfore 
receiving  hie  share,  and  the  testator  pro- 
vided that  in  case  any  of  his  children 
should  die  without  leaving  issue,  his 
share  should  go  over  to  the  survivors.  A 
child  attained  twenty -one  after  the 
widow's  decease,  but  died  without  issue 
before  receivir^  her  share.  Held,  that 
thia  child's  representatives,  and  not  the 
surviving  children,  were  entitled  to  her 
share.  IVhiting  v.  Force,  vol.  2,  p.  571 
2.  Where  the  only  gift  to  a  class  consisted 
of  a  direction  to  divide  and  pay^  upon  the 
death  of  the  tenant  for  life.  Held,  upon 
the  context,  that  those  only  took  who  sur- 
vived such  tenant  for  life.    JBecilr  v.  Bam. 

vol.  7,  p.  492 


PALATINE  COURT. 

As  to  the  jurisdiction  of  the  Court  of  Chan- 
cery of  the  Palatine  of  Lancaster  in  cases 
where  part  of  the  subject-matter  consists 
of  lands  locally  situate  out  of  its  juris- 
diction.    Wynne  v.  Hughee. 

vol.  26,  p.  877 

PARAPHERNALIA. 
[See  Pin-Monet.] 

1.  Old  family  jewels  do  not  constitute 
paraphernaHa.     Jervoite  v.  Jervoise. 

ToL  17,  p.  566 

2.  Pearl  ornaments  presented  to  a  married 
woman  by  a  third  party,  held  to  be  part 
of  her  paraphemali<g.     Ibid, 

8.  So,  likewise,  brilliant  bracelets  bought 
by  the  husband  and  given  to  the  wilie, 
though  worn  with  the  family  jewels,  con- 
stitute part  of  her  paraphernalia.    Ibid. 

PARCELS. 

[See  De^criptioti  of  Gift.] 

1.  Upon  the  construction  of  the  particular 
inatruments,  Held,  that,  by  the  convey- 
ance of  one-fourth  **  of  and  in  the  leat 
or  watercourse,"  the  purchaser  acquired 
no  intereat  in  the  water,  other  than  such 
part  as  remained  after  supplying  the 
public  purposes  for  which  tne  leat  was 
authorized  to  be  made.  Attorney 'Gene* 
ral  V.  The  'Corporation  qfPiynumth. 

vol.  9,  p.  67 

2.  Unascertained  and  undefined  advan- 
.tages  will  pass  under  the  general  worda 
by  a  grant  of  a  manor,  although  not  in 
the  contemplation  of  either  party  at  the 
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time.  Thus,  for  instance,  the  minerals 
in  the  lord's  waste  would  pass,  althoagh 
their  existence  was  neither  known  nor 
suspected  by  any  of  the  parties  to  the 
contract.  So  also  the  advowson  to  a 
living  will  pass  with  a  manor  by  general 
words,  though  not  specifically  named  in 
the  grant.  Attorney-General  v.  Ewelme 
Hogpital,  vol.  1 7,  p.  SM 

8.  The  testator  occupied  a  house  at  B,  and 
stables  in  the  neighbourhood  held  under 
a  different  title.  He  bequeathed  the 
lease  of  the  house  at  J.,  **  with  all  build- 
ings belonging  to  me,"  and  what  the 
*'  buildings  may  contain."  Held,  that 
the  stables,  and  the  carriages  and  horses 
therein,  passed  to  the  legatee.  Kennedy 
V.  Keilif.  vol.  28,  p.  223 

4.  A  testator  devised  a  messuage  or  dwell- 
ing-house, wherein  D.  C.  *'  now  re- 
sides, with  the  stables  or  appurtenances 
thereto  belonging  and  therewith  occu- 
pied." Between  the  date  of  his  will  and 
his  death,  the  testator  purchased  a  gar- 
den, which  he  attached  to  the  messuage. 
Held,  that  the  garden  passed  under  the 
devise.  In  re  the  Midland  Railway  Com' 
pany ;  Re  The  Otley  and  Ilkey  Branch, 

vol.  34,  p.  526 

6.  Devise  of  lands,  &c.,  situate,  lying  and 
being  within  the  parish  of  G.,  "  with  the 
appurtenanceii,  Held  not  to  pass  lands 
tliirty-three  and  a  half  acres  in  the  parish 
of  A^  which  had  been  allotted  in  respect 
of  laud  in  both  parishes,  and  which  had 
always  been  let  and  occupied  together. 
Litter  v.  Piel^ord,  vol.  34,  p.  676 


PARENT  AND  CHILD. 

[See  Ademption,  Father  and  Son, 
Guardian,  Joint  Tenancy,  Mainte- 
nance, Satisfaction,  Undue  Influ- 
ence.] 


PARISH. 
[See  Charity.] 

1.  The  right  of  selecting  new  trustees  of  a 
parish  charity  held  to  belong  to  the  rate- 
payers in  vestry,  and  not  to  the  surviving 
trustees.    Attorney- General  v.  Dalton. 

vol.  13,  p.  141 

2.  In  1671  an  estate  was  purchased  out  of 
parish  funds,  and  was  conveyed  to  the 
rector,  churchwardens,  and  twelve  pa- 
rishioners, for  the  relief  of  the  poor  in- 
habitants. The  deed  was  lost.  New 
trustees  were  appointed  by  deed,  dated  in 
1701,  which  recited  that  the  deed  of  1671 
provided,  that  when  the  trustees  were 
reduced  to  five,  they  should  convey  the 
premises  to  themselves  and  eleven  other 
parishioners.  In  1723,  1769,  1782,  and 
]  806,  new  trustees  were  appointed  by  the 
parishioners,  but  the  decas  executed  in 


1769,  1782,  and  1806,  eontaiiied  a  prs- 
viso  that  the  new  tmsteca  should  be  no- 
minated by  the  ^ve  survivors.  In  18S1 
and  1842  new  trustees  were  appointed  by 
the  old  trustees.  Held,  upon  the  whole, 
that  the  last  appointments  were  invalid, 
and  that  the  right  of  nominating  new 
trustees  belong  to  the  parishioners,  and 
not  to  the  surviving  trustees.  Jttemef' 
General  v.  Dalton.  vol.  IS,  p.  141 

3.  An  information  in  respect  of  parish  land 
was  filed  against  churchwardens*  msm- 
natiMf  and  not  in  the  mode  pointed  oat 
by  the  39  Geo.  3,  c.  12,  s.  17.  Before  the 
hearing  they  were  changed.  Held,  that 
the  Court  was  not  prevented  making  a 
decree.    Attemey-Oeneral  v.Salkeld, 

voL  16,  p.  »4 


PARLIAMENTARY  DEPOSIT. 

1.  A  bank  agreed  with  the  promoters  of  a 
railway  bill  to  deposit  the  exchequer  bills 
required  to  be  deposited  in  Chancery  by 
the  Standing  Orders  of  the  House  of 
Commons,  and  it  was  agreed  diat  the 
projectors  should  withdraw  the  bill  at  the 
third  reading,  unless  the  deposit  should 
then  have  been  repaid  to  the  bank.  Held, 
that  there  was  nothing  illegal  or  contrary 
to  public  policy  in  this  arrangement 
Held  also,  that  a  bill  would  lie  to  compsl 
the  persons  in  whose  names  the  exche. 
quer  bills  were  invested  to  restore  them 
to  the  bank.    Scott  v.  Oakley. 

vol.  33,  p.  501 

2.  By  a  railwsy  act,  the  parliamentary  de- 
posit was  not  to  be  paid  out  of  Court 
until  the  company  should  give  a  certain 
bond,  approved  of  by  the  solicitor  of  the 
Treasury,  whose  certificate  was  to  be  suf- 
ficient evidence  of  the  facts  so  certified. 
A  bill  to  re€over  the  deposit  alleged  thst 
such  a  bond,  but  dated  anterior  to  the 
act,  had  been  given  and  certified.  Held, 
on  demurrer,  that  this  was  sufficient. 
Ibid. 


PAROL  EVIDENCE. 

1.  Extrinsic  evidence  is  admissible  to 
shew  the  circumsunces  of  the  testator 
at  the  time  of  making  his  will,  so  ss  to 
enable  the  Court  to  place  itself  in  the 
situation  of  the  testator;  but  it  is  inad- 
missible to  prove  either  his  motives  or 
intentions.     Martin  v.  Drinkwater. 

vol.  2,  p.  21< 

2.  Whether  parol  evidence  or  declaratioos 
of  the  testator  is  admissible  to  prove  s 
testator's  intention,  that  annuities  given 
by  his  will  should  be  additional  to,  and 
not  substitutional  for,  annuities  grsnted 
by  him  in  his  lifetime,  for  valuable  consi- 
deration, qtutre,    Halee  v.  Datett. 

vol.  3,  p.  324 
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S.  Fq  184S  a  tntatrix  made  several  be- 
questo  to  the  amoaot  of  1,000/.  "  of  the 
stock  Three  per  Cent  Consols,  then 
lUndin^  in  her  name  in  the  books  of  the 
Bank  of  EngUmd.**  The  tesutrix  died 
in  the  same  year,  and  bad  not  at  the  date 
of  the  will  or  at  her  death  any  stock 
whatever  standing  in  the  bank  hooka.  It 
appeared,  however,  from  extrinsic  evi- 
dence, that  in  1840  she  had  had  a  sum  of 
of  1,000/.  Bank  Annuities  standing  in 
her  name,  which  she  sold  out  and  lent  to 
J.  B^  he  paying  her,  down  to  her  death, 
a  iom  equal  to  the  dividends.  It  was 
Held,  that  extrinsic  evidence  was  admis- 
sible to  prove  how  the  mistake  in  descrip- 
tion arose,  and  that  the  legatees  were  en- 
titled to  a  sum  equal  to  the  value  of  1,000/. 
Consols  at  her  death.  Liudgrtn  v.  lAnd- 
p-nu  vol.  9,  p.  353 

4.  Erroneous  description  of  a  legatee  re- 
jected upon  extrinsic  evidence.  Re 
Blaekmam.  vol.  16,  p.  877 

5.  By  an  agreement  in  writing  J,  agreed  to 
take  an  underlea«e  from  S.,  at  a  rent  of 
340/.,  A.  **  paying  all  taxes,  land-tax  and 
iniurance."  A  lease  waa  granted,  re- 
serving the  rent  of  840/.,  stated  to  include 
the  land-tax  redeemed  by  the  superior 
landlord.  The  lessee  having  refused  to 
pay  the  amount  of  the  land-tax  redeemed, 
the  lease  waa  ordered  to  be  reformed  by 
making  him  liable  for  the  land-tax, 
though  redeemed.  Held  also,  that  parol 
evidence  was  admissible  to  explain  the 
meaning  of  the  parties  by  **  land-tax." 
Murray  v.  Parker,  vol.  19,  p.  805 

6.  On  a  question  of  construction  of  a  deed, 
parol  evidence  is  inadmissible  to  shew 
the  intention  of  the  parties  thereto. 
Pdmer  v.  Newell,  vol.  20,  p.  82 

7.  A  testator  bequeathed  to  his  son  *'  the 
snm  of  j.  jr.  or."  Held,  that  extrinsic 
evidence  was  admissible  to  explain  the 
meaning  of  these  letters.  Kell  v.  Charmer, 

vol  23,  p.  196 

8.  AfRdavita  held  inadmissible  to  control 
the  operation  of  a  deed.  Cowlithaw  v. 
Hardff,  vol.  25,  p.  169 

9.  Ai  to  what  extent  extrinsic  evidence  is 
admissible.    Evane  v.  AngelL 

vol.  26.  p.  202 

10.  The  Plaintiff  agreed  to  take  a  lease  of 
a  pnblic-house  firom  the  Defendant  (a 
brewer),  but  the  written  contract  said 
nothing  as  to  the  restrictive  covenants  of 
■  brewer's  lease.  The  Plaintiff  instituted 
a  suit  to  obtain  an  unrestricted  lease. 
The  restricted  parol  agreement  being 
NUblished  by  extrinsic  evidence.  Held, 
ihat  the  bill  must  be  dismissed.  The 
Plaintiff  having  then  elected  to  take  a 
brewer's  lease,  a  decree  was  made,  the 
Plaintiff  paying  the  costs  of  the  suit. 
Berjwrd  v.  Cawe,  vol.  26,  p.  258 

11-  A  testator  bequeathed  a  legacy  to  his 
nieoe,  JBL  S,     After  her  death  he  made 


another  will,  in  which  the  same  bequest 
was  copied.  The  latter  alone  was  proved. 
The  legacy  waa  claimed  by  E.  J.  S.,  a 
great-great-niece.  Held,  that  she  waa 
entitled,  and  that  parol  evidence  was  in- 
admissible to  shew  that  the  deceased 
niece  waa  intended.    Stringer  y,  Gardiner, 

vol.  27,  p.  ^5 

12.  Evidence  aa  to  statements  made  by  a 
testator  when  he  executed  hia  will  re- 
jected. M*  Clare  v.  "Evane,     vol.  29,  p.  422 

18.  On  a  question  of  construction  of  a 
written  instrument,  no  evidence  of  the 
intention  of  the  parties  is  admissible, 
though  extrinsic  evidence  may  be  ad- 
duced to  shew  the  position  of  the  parties, 
the  state  of  the  funds  and  the  rights  and 
interests  of  the  parties  in  them.  But  in 
a  suit  to  reform  a  written  instrument, 
evidence  of  intention  is  admissible. 
Therefore,  in  a  suit  raising  both  ques- 
tions, the  Court,  though  it  received  the 
evidence  on  the  one  point,  rejected  the 
same  evidence  when  considering  the 
other.  The  Earl  of  Bradford  v.  Tha  Earl 
of  Romneys  vol.  80,  p.  431 

14.  Parol  evidence  is  admissible  to  prove 
that  lands  were  purchased  by  a  father  in 
the  name  of  his  child  not  as  an  advance- 
ment, but  as  a  trustee.  Williame  v.  Wil^ 
liame.  vol.  82,  p.  870 


PART  PERFORMANCE. 

1.  Specific  performance  of  a  contract  partly 
by  parol,  though  pqssession  had  been 
given  and  rent  paid,  refused,  on  the 
ground  that  it  would  be  violating  two 
rules  regulating  the  exercise  of  the  juris- 
diction in  specific  performance;  first, 
that  a  written  agreement  cannot  be  varied 
by  parol ;  and  secondly,  that  when  a 
parol  agreement  is  sought  to  be  enforced, 
on  the  ground  of  part  performance,  it 
must  be  shewn,  plainly  and  distinctly, 
what  the  terms  of  the  agreement  are,  and 
that  the  acts  of  part  performance  done 
are  referable  to  that  agreement  alone. 
Price  V.  Salutbury.  vol.  82,  p.  446 

2.  Possession  given  and  payment  of  rent 
under  one  agreement  cannot  be  consi- 
dered as  a  part  performance  of  that 
agreement  as  substantially  varied  subse- 
quently.   Ibid. 

8.  A  wntten  and  signed  agreement  for  a 
lease  from  the  Defendant  to  the  Plaintiff 
was  entered  into  in  June,  and  possession 
was  given  and  rent  paid.  Afterwards 
it  was  discovered  that  there  were  errors 
as  to  the  nature  of  the  tenures  and  rentals 
of  the  property,  and  in  December  a  fresh 
written  and  signed  agreement  was  en- 
tered into.  This  was  afterwards  again 
varied  by  parol.  A  bill  by  the  tenant 
for  specific  performance  of  the  varied 
agreement  was  dismissed  by  the  Master 
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of  the  Rolls,  and  on  appeal,  the  Lords 
Justices  disagreeinff,  the  decree  was  af- 
firmed. Price  ▼.  Salutlmnf,  ▼o].S2,  p.  446 

4.  The  doctrine  of  part  performance  of  a 
parol  agreement  is  not  to  be  extended  by 
the  Court,  and  it  is  inapplicable  to  a  case 
where  a  trustee  has  a  power  to  lease,  at 
the  request  in  writing  of  a  married  woman, 
which  has  not  been  made.  Phillipt  v, 
Edwardi,  vol.  33,  p.  440 

5.  Land  was  vested  in  a  trustee  for  the  se- 
parate  use  of  Mrs.  £.,  a  married  woman, 
and  the  deed  gave  the  trustee  a  power  to 
lease  at  the  request  in  writing  of  Mrs.  E, 
The  trustee  and  Mrs.  E.  agreed,  by  parol, 
to  let  the  property  to  the  Plaintiffs,  and 
a  lease  was  prepared,  approved  of  and 
executed  by  the  trustee  and  by  Mrs.  E, ; 
but,  belbre  their  solicitor  had  parted  with 
it  and  before  the  Plaintiffs  had  executed 
it,  Mrs.  E,  recalled  her  assent  to  it.  She 
had  made  no  request  to  the  trustee  "  in 
writing."  Held,  that  there  was  no  con- 
tract binding  on  Mrs.  £.  and  no  part 
performance,  and  that  the  Plaintiffs  could 
not  enforce  the  agreement     Ibid. 

6.  A  contract  for  the  sale  to  the  Plaintiff  of 
landa  of  a  company  was  entered  into, 
without  any  specific  authori^,  by  their 
manager,  and  it  was  afterwards  part  per- 
formed by  4he  delivery  of  possession  and 
other  acts  of  the  company  and  its  oflicers. 
Held,  that  it  was  binding  on  the  com- 
pany and  that  the  Plaintiff  was  entitled 
to  enforce  its  specific  performance.  WiU 
ton  V.  The  West  Hartlepool  Harbeur  and 
RaiUcay  Company.  vol.  84,  p.  1 87 

7.  A  wife,  unknown  to  her  husband,  re- 
quested her  father  to  sell  a  field,  to  be 
paid  for  out  of  her  savings.  The  father 
at  first  refused^  but  be  received  the 
money,  and  shortly  afterward  put  the 
husband  into  possession.  For  ten  years 
the  money  was  retained  by  the  father 
without  payment  of  interest,  and  the 
field  by  the  husband  without  payment 
of  reirt.  The  Oilier  then  Attempted 
to  eject  the  husband,  'wbo,  being  made 
acquainted  with  the  circumstances,  in- 
sisted  on  retaining  the  field.  Held,  that 
the  father  was  bound  to  convey  it  to  the 
husband.    Millard  v.  Harvey. 

vol.  34,  p.  237 

PARTIES. 

[See  Ai>ini('iBTRATiON  an  Lit«m,  Joint 
LiABii.rrT,  Misjoinder,  Pa&tjes(Ab. 
sent).  Partus  (Reprbsbntinq,  fiic), 
Revivor,Suino  on  Behalf.] 

].  The  bill  ststed  that  the  Plaintiff,  with 
the  parol  consent  of  the  Defendant,  a 
surety,  had  by  deed  Teleased  the  prin- 
cipal debtor,  and  that  having  brought  an 
action  at  law  against  the  surety,  h  had 
been  held,  that  the  surety  was  released. 
The  bin  prayed  payment  by  the  inrety 


of  the  debt.  Held,  on  demuirer,  that  the 
principal  debtor  was  a  necessary  partf  to 
the  auit.   Brooks  v.  SiaarL    vol.  1,  p.  iI2 

2.  It  is  the  duty  of  a  Plaintiff 4o  come  fally 
prepared  at  the  hearing  to  ask  the  Court 
for  a  decree;  and  if  heisnotsopreptnd, 
and  the  suit  appears  defective  from  hit 
default,  it  is  then  a  matter  of  disoretioa 
or  indulgence  to  grant  him  leave  to 
supply  the  defecL 

A  cause  came  on,  and  was  ordered  to 
stand  over  for  want  of  |Mrties ;  it  esi 
brought  on  a  second  time,  when  the 
allegationa  and  atatements  in  the  bill 
were  found  so  defective,  as  to  prevent 
the  Court  making  a  decree,  and  the  suit 
was  again  defective  for  want  of  parties; 
the  Court  gave  the  Plaintiff  leave  to  set 
the  record  right,  but  only  on  the  termi 
of  his  pa3ring  the  Defendants  the  costs  of 
the  former  and  of  the  present  heariog. 
Bierdemuum  v.  Seymour*       vol.  1,  p.  594 

8.  A  person  partially  interested  in  an  estate, 
may  maintain  a  suit  to  aet  aside  a  con- 
veyance of  such  interest  fraudulently  ob- 
tained firom  him,  without  makiog  the 
other  persons  interested  in  the  esute 
parties.     Henley  v.  Steme.    vol.  8,  p.  155 

4.  It  is  a  general  rule,  thai  a  penoo  having 
a  claim  on  the  aasets  of  a  testator,  cso- 
not  in  suing  the  executor  make  a  debtor 
to  the  estate  a  party  to  the  suit ;  but  the 
rule  admits  of  exceptions.  LmeaoUr  f. 
Evors.  vol.  4,  p.  158 

6.  Two  houses,  held  under  one  lease,  were 
sold  in  separate  lots,  and  it  was  adpii- 
lated  that  the  purchasers  should  be  parties 
to  each  other's  assignment.  Held,  thst 
the  purchaaer  of  lot  2  was  not  a  necei- 
sary  par^  to  a  suit  for  specific  perform- 
ance  against  the  purchaaer  of  lot  I.  Fa- 
ierson  v.  Long.  voL  5,  p.  180 

6.  A  suit  may  be  maintained  for  a  bresch 
of  trust  in  respect  of  an  ascertained  food, 
by  a  party  entitled  to  a  moiety  thereof, 
without  making  the  person  entitled  to 
the  other  moiety  a  party.  Pinkas  t* 
Peters.  vol  5,  p.  255 

7.  A.  covenanted  with  B.  to  transfer  stock 
into  the  namea  of  C.  and  D.,  or  some 
other  person  to  be  named  by  A.^  upon 
trust  for  jB.,  his  wife  and  issue.  After- 
wards B.  became  abaolutely  entitled  to 
the  fund.  In  a  suit  by  H.  against  the 
representatives  d  A.to  obtain  aatisfec- 
tion  out  of  his  estates  in  respect  of  the 
covenant :  Held,  that  C.  and  U  were  not 
necessary  partiea.     Watson  v*  Parker. 

vol6,p.t85 

8.  Certain  pccsons  wese  properly  made 
parties  to  a  auit,  previous  to  the  orden 
of  Augusi,  1841,  which  made  'them  no 
longer  neceasacy  parties.  Held,  that  they 
might  properly  be  dismissed  at  the  sub- 
sequent hearing.     Tarhaek  v.  Greenalt 

vol.  6,  p.  9» 

9.  Upon  a  bill  for  •  genenl  account  ^ 
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tveen  A.  and  B.,  a  question  arose  as  to 
three  itema,  whether  they  ought  to  be 
ditrged  against  A.  or  against  C,  with 
whom  J.  and  B.  had  had  some  mutual 
dealings.  Held,  that  C,  was  not  a  ne- 
cessary party  to  the  suit.  Tarhuck  v. 
GrtenaiL  rol.  6,  p.  958 

10.  Where  a  Yoluntary  trust  is  perfected, 
the  settlor  is  not  a  necessary  party  to  a 
suit  by  the  etitui  que  trust  against  the 
trustee,  to  compel  its  performance.  Reed 
t.  CyBrien,  vol.  7,  p.  82 

11.  An  estate  subject  to  a  mortgage  was 
devised  to  executcvrs  for  a  term  for  pay- 
ment of  debts,  and  subject  thereto,  to 
one  for  life,  with  remainder  over.  The 
executors  joined  in  a  transfer  of  the 
mortgage,  and  raised  a  further  sum  al- 
leged to  be  necessary  for  payment  of  the 
debts.  The  tenant  for  life,  with  the  con- 
currence of  the  executors,  afterwards 
iold  the  property  absolutely,  and  the 
purchaser  paid  off  the  mortgage.  A 
bill  being  filed  by  the  remainderman 
to  redeem  the  purchaser,  on  payment  of 
the  original  mortgage  only,  and  the  cause 
being  set  down  on  an  objection  for  want 
of  parties:  Held,  that  the  Plaintiff  was 
not,  at  present,  bound  to  make  the  exe- 
cutors parties.     GreenwwKt  y.  Hothwell, 

vol.  7,  p.  279 

12.  To  a  suit  seeking  to  wind  up  the  affairs 
of  a  club  or  partnership,  all  persons  in- 
terested must  be  made  parties,  though 
they  are  numerous ;  it  is  not  sufDcient 
for  one  to  sue  on  behalf  of  the  others. 
Biekarditm  v.  Hastingg.         vol.  7,  p.  801 

13.  By  the  rales  of  a  club,  the  bankers 
were  alone  authorized  to  receive  money 
on  account  of  the  club.    Some  of  the 
members  subscribed  and  purchased  the 
furniture,  which,  by  deed  executed  by 
the  sabscribeTB,  was  vested  in  the  Plain- 
tiff A.  B,,  in  trust  to  repay  the  amounts 
mibwribed,  and  to  pay  the  surplus  to  the 
committee  for  the  benefit  of  the  club. 
The  club   becoming   embarrassed,  was 
afterwards  dissolved,  and  the  committee 
was  authorized  to  wind  up  the  affairs. 
Two  of  the  committee  C.  and  D.,  sold 
the  furniture,  and   alone  received   the 
produce,   together   with    other   general 
Bsiett  of  the  club.     A  bill  was  filed  by 
A,  B.  on  behalf,  &e.,  against  C.  and  D., 
and  &.,  a  nonsubscribing  member,  to  re- 
coTcr  the  moneys  in  the  hands  of  C,  and 
D.,  sod  praying  that  the  firniture  money 
might  be  paid  to  the  Plaintiff,  on  the 
trusts  of  the  deed, "  or  otherwise  as  the 
Court  might  direct, "and  that  the  general 
uaets  recovered  might  be  paid  to  the 
hwikets,  or  otherwise,  &c.    Held,  that  the 
bill  was  not  defective  for  want  of  parties, 
s&d  that  neither  the  other  parties  to  the 
deed,  nor  the  other  members  of  the  club, 
vffe  hecfessary  parties.     JUehardton  v. 
Hufhgi,  vol.  7,  p.  828 


14.  After  bill  filed,  but  befbre  tuhpama 
served,  the  Defendant  assigned  the  sub- 
ject-matter  of  the  suit:  Held,  that  the 
assignee  was  a  necessary  party,  and  that 
the  Court  would,  if  necessary,  grant  an 
injunction  to  restrain  any  further  assign- 
ment.    Powell  V.  Wright,     vol.  7,  p.  44% 

15.  Scheduled  creditors  to  a  creditor's  deed, 
who  were  not  parties  thereto,  held  not 
necessary  parties  to  a  suit  by  a  subse- 
quent incumbrancer,  to  have  the  moneys 
out  of  which  it  was  intended  to  pay  such 
creditors  raised,  the  trustees  being  parties. 
Iliid. 

16.  A  bill  was  filed  for  relief  against  a  con- 
veyance of  a  real  estate,  made  fraudu- 
lently to  defeat  a  sequestration  of  the 
Privy  Council.  Held,  that  a  person 
alleged  to  have  concurred  in  the  fraud, 
and  to  whom  an  outstanding  term  had 
been  assigned  to  attend  the  inheritance, 
was  properly  made  a  party  to  the  suit. 
Taylor  v.  Wyld.  vol.  8,  p.  159 

17.  It  is  perfectly  settled,  as  a  general  rule, 
that  a  pecuniary  legatee  is  not  a  neces- 
sary or  proper  party  to  a  bill  for  an  ac- 
count of  the  personal  estate.  It  is  the 
duty  of  the  executors  to  protect  the 
estate  against  improper  demands.  The 
Marquit  qf  Hertford  v.  TVke  Count  and 
Counteet  de  Zichi,  vol.  9,  p.  1 1 

18.  A.  B.,  being  in  embarrassed  circum- 
stances, conveyed  property  to  trustees 
to  sell  and  pay  his  creditors  (parties 
thereto)  in  proportion.  A»  B.  afterwards 
instituted  a  suit  against  one  of  such  cre- 
ditors for  the  purpose  of  taking  the  ac- 
counts of  such  creditors,  and  to  cut  down 
the  estimated  amount  of  his  debt  The 
other  creditors  were  served  with  copy  bill. 
Held,  that  as  the  other  creditors  were 
bound  by  the  proceedings,  the  suit  was 
not  imperfect  for  want  of  parties,  and  a 
decree  was  made,  without  prejudice  to 
the  right  of  the  other  creditors  to  any 
sum  which  the  Plaintiff  might  recover 
on  taking  the  accounts.  Clarke  v.  Tip^ 
ping.  vol.  9,  p.  284 

19.  The  ultimate  limitation  of  a  legacy  was 
to  a  party's  **  personal  representatives  or 
next  of  kin.'*  Held,  that  both  classes 
must  be  made  parties  to  a  suit  affecting 
the  fund.    Salmoii  v.  Anderton, 

vol.  9,  p.  445 

20.  Trustees  authorized  to  carry  on  a  trade 
permitted  it  to  be  carried  on  by  agents, 
neh},  that  the  agents  were  not  necessary 
parties  to  a  bill  for  the  administration  of 
the  estate.     Ling  v.  Colman. 

vol.  10,  p.  870 

21.  A  widow  concurred  in  a  breach  of  trust, 
but  her  interest  In  the  testator's  estate 
had  been  separated.  Held,  that  she  was 
not  a  necessary  party  to  a  suit  by  a  cestui 
que  trust  not  seeking  to  charge  her  in- 
terest ;  and  that  the  trustees,  seeking 
to  charge  her  interest,  must  make  their 
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equity  effective  by  some  proceeding  of 
their  own.    Ling  ▼.  Co/smm. 

▼oL  10,  p.  370 

22.  Where  the  queBtion  of  parties  depends 
on  the  determination  of  a  question  in  the 
cause,  the  Court  under  the  obsolete  39th 
Genera]  Order  of  Juguat,  1841,  reserved 
it  until  the  hearing.     Ltwia  ▼.  Baldwin. 

vol.  11,  p.  363 

23.  A,  B.  mortgaged  a  leasehold  property, 
and  afterwards  specifically  bequeathed  it 
to  jf.  and  B.,  on  certain  trusts  for  C,  D., 
and  E.  Held,  that  C.  /).,  and  E,  were 
proper  parties  to  a  bill  to  foreclose.  CoUi 
V.  Forrut,  vol.  11.  p.  652 

24.  Suit  by  surviving  trustee  to  recover 
back  trust  funds  wrongfully  misappro- 
priated by  the  Defendants.  Held,  that 
the  e$siuit  que  iruttt  were  not  necessary 
parties.     HortUjf  t.  FawcetU 

vol.  11,  p.  565 

25.  The  trustees  of  a  dissenting  chapel 
mortgaged  it  under  their  powers,  and  the 
deed  contained  a  power  of  sale.  The 
mortgagee  conveyed  it  Xo  A,  B.,  and  in  a 
suit  by  the  trustees,  insisting  that  A,  B. 
was  mortgagee  and  not  a  purchaser  from 
the  mortgagee,  held  that  some  of  the  sub- 
scribers were  necessary  parties.  Minn  v. 
StmL  vol.  12,  p.  190 

26.  A  Defendant  objected  to  a  suit  for  want 
of  parties  alleged  to  be  interested  under 
an  instrument  not  proved.  The  objection 
was  overruled,  and  a  decree  made  reserv- 
ing their  rights.  Meddowerqft  v.  Gsmp- 
Ml.  vol.  IS,  p.  184 

27.  A  Defendant  A.  B.  objected  that  C.  D. 
was  a  necessary  party.  A.  B.'s  title  in 
the  suit  being  disallowed,  the  objection 
was  also  overruled.     Ibid, 

28.  Demurrer  for  want  of  parties  over- 
ruled, on  the  ground  of  the  statements  in 
the  bill,  as  to  the  Plaintiff's  ignorance  of 
the  changes  which  had  taken  place  in  the 
parties  interested.    Zulueta  v.  Vtnent. 

vol.  18,  p.  215 

29.  Two  classes  of  trustees  had  committed 
a  breach  of  trust  Held,  that  the  ee»tuit 
que  iruttt  might  proceed  against  the  one 
class  without  making  the  other  class 
parties.     M*OacKen  v.  Dew. 

vol.  15,  p.  84 

80.  Bequest  in  truit  to  invest  and  pay  the 
interest  of  a  moiety  to  A,,  and  afterwards 
to  her  children,  and  the  other  moiety  to 
B.,  and  afterwards  to  her  children.  The 
interest  on  a  moiety  of  1,000/.  invested 
on  mortgage  was  paid  to  A»  for  thirty 
years.  On  her  death  the  mortgage  was 
got  in.  Held,  that  A,*h  children  could 
maintain  a  suit  for  their  moiety,  without 
making  B.  and  her  children  parties. 
Haret  v.  Stringer.  vol.  15,  p.  206 

81.  Since  the  15  &  16  Vict.  c.  86,  the  trus- 
tees of  a  mortage  represent  the  cettuit 
que  iruttt  ButRcjenHy  to  protect  the. mort- 
gagor, but  where  the  surviving  trustees 


or  the  repre^ntatives  of  the  tranees 
alone  are  parties,  the  Court  requires  the 
eetiuia  que  irutt  to  be  also  represented,  in 
order  to  secure  the  due  applicstion  of 
the  trust  property.     Stan^fieid  v.  Uehttm. 

vol.  16,  p.  189 

32.  Incumbrancer  pendente  lite  held  not  an 
indispensable  party  to  a  suit  to  recover 
the  fund.     Maeleod  v.  Aunettey. 

vol.  16.  p.  600 

33.  Executors  of  a  deceased  tenant  for  life, 
Held,  improperly  made  parties  to  a  bill 
filed  to  determine  the  question  of  elec- 
tion.    Wintour  Y.  Clifton,     vol  21,  p.  447 

34.  A  mortgagor  had  executed  a  creditors' 
deed,  but  judgment  creditors  had  not  ac- 
ceded to  it.  Held,  that  the  trustees  of 
the  deed  did  not  represent  them  under 
the  15  &  16  Fict.  c.  86,  s.  42,  r.  9. 
Knight  V.  Poeoek,  vol.  24,  p.  436 

35.  Trustees  of  a  creditor  deed  held  suffi- 
ciently to  represent  all  the  creditors  in  a 
suit  to  foreclose.     Morley  v.  MorUy. 

vol.  25,  p.  253 

ZQ.  A  surety  who  covenants  for  payment  of 

the  mortgage  money  is  not  a  necessary 

party  to  a  foreclosure  suit,  if  he  has  paid 

nothing.     Gtdye  v.  Mateon, 

vol.  25,  p.  310 

37.  An  objection,  that  a  corporation  was 
not  made  a  party,  overruled,  such  corpo- 
ration not  having  been,  for  a  long  series 
of  years,  kept  up,  by  the  appointment  of 
the  members  necessary  to  compose  iu 
Daugart  v.  Rivaz.  vol.  28,  p.  233 

38.  The  Plaintiffs  sold  and  conveyed  some 
land  to  a  building  society,  retaining  ao 
equitable  mortgage  on  it  for  the  purchase- 
money.  The  land  was  divided  and  sold 
in  lots  to  the  members.  Held,  that  the 
Plaintiffs  could  not  maintain  a  suit  against 
the  purchasers  of  some  of  the  lots  to  re- 
cover their  debt,  in  the  absence  of  the 
purchasers  of  the  other  lots.  Ptto  r* 
Hammond,  vol.  29,  p.  91 

39.  In  consequence  of  the  failure  and  in- 
solvency of  a  benefit  society,  there  was 
no  officer  or  board  in  existence  who  could 
be  made  parties  to  a  suit  by  a  creditor  to 
obtain  payment  out  of  the  company's 
property.  The  Plaintiff  having  made  the 
trustees  and  one  of  each  class  of  members 
parties :  Held,  that  the  suit  was  properly 
constituted.    Pare  v.  Clegg. 

vol.  29,  p.  589 

40.  An  executor,  in  his  residuary  account, 
stated  that  he  had  retained  in  trust  the 
amount  of  A,  B.'s  legacy.  He  after- 
wards paid  over  the  residue.  Held,  that 
the  executor  had  constituted  himself  a 
trustee  for  A.  B.,  and  that  the  legal  pe^ 
sonal  representative  of  the  testator  was 
not  a  necessary  party  to  a  suit  to  recover 
the  legacy  against  the  assets  of  the  exe- 
cutor.   Tyton  V.  Jaekaon.    vol  30,  p.  5M 

41.  A  decree  for  foreclosure  or  for  sale 
cannot  be  made  in  the  absence  abroad  of 
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a  party  entitled  to  one-third  of  the  equity 
of  redemption.  The  objection  ia  not  re- 
moved by  the  15  &  16  Ftet.  c.  86.  Cad- 
iiek  T.  Ccok.  vol.  82,  p.  70 

42.  At  to  the  modern  practice  of  making 
leveral  of  a  numerous  class  represent  the 
cUmboth  as  Plaintiffs  and  Defendants. 
BrmUy  V.  fViUianu.  vol.  82,  p.  177 

43.  Though  the  solicitor  or  agent  of  a  trus- 
tee is  not  generally  a  proper  party  to  suit 
to  recover  the  trust  funds,  yet  the  case 
tt  different  where  he  has  received  the 
trust  moneys,  and  has  intermeddled  with 
the  performance  of  the  trust.  Hardy  v. 
CaUy,  vol.  3$,  p.  365 

44i  A,  sgreed  to  grant  B.  a  lease,  but  be- 
fore he  had  done  so  he  mortffaged  the 
property  to  C.  with  notice,  who  m  no  way 
contested  J.*b  right  to  the  lease.  Held, 
that  C.  was  not  a  proper  party  to  a  suit 
for  specific  performance.  Long  v.  Bow- 
rhg.  vol.  83,  p.  585 

45.  A  company  held,  under  the  circum- 
itances,  not  a  necessary  party  to  a  suit 
to  impeach  acts  of  its  directors.  Gregory 
M  behal/t  ftf.  T.  Patehett,    vol.  S3,  p.  595 

46.  A  husband,  by  his  bill,  alleged  that  his 
wife,  under  the  advice  and  assistance  of 
the  two  trustees  of  the  settlement,  se- 
creted and  withheld  moneys  of  the  wife 
which  ought  to  be  paid  over  to  him,  the 
husband.  The  bill  sought  to  recover  those 
moneys.  The  trustees,  who  were  made 
Defendants,  demurred,  and  their  de- 
murrer was  allowed.     Eaton  v  Bennett, 

vol.  34,  p.  196 


PARTIES  (ABSENT). 

[&e  Service  op  Decree,  Suing  on 
Behalf.] 

1.  A  cause  stood  over  for  want  of  parties ; 
one  of  such  parties  was  brought  before 
the  Court,  but  another  was  out  of  the 
jurisdiction.  Liberty  was  given  to  enter 
into  evidence  as  to  the  former,  and  to 
prove  the  latter  out  of  jurisdiction.  Wil- 
iom  V.  Butbg.  voL  8,  p.  420 

1  J,  5.  executed  a  voluntary  settlement 
of  real  estate  in  favour  of  his  wife  and 
children,  and  afterwards  contracted  to 
sell  it  for  valuable  consideration.  The 
purchaser  filed  a  bill  for  specific  per- 
formance against  the  vendor,  his  wife, 
children,  and  the  trustees  In  whom  the 
legal  estate  was  vested.  One  of  the 
children  was  out  of  the  jurisdiction,  and 
did  not  appear.  The  Court  decreed  a 
■pecific  performance,  and  ordered  the 
fnistees  to  convey  to  the  purchaser,  sav- 
ing the  rights  of  the  absent  party.  Wit- 
l9ttt  V.  £M6y.  vol.  5,  p.  193 

3.  A  decree  made  in  the  absence  of  a  ma- 
t^al  party,  but  without  prejudice  to  his 
^ghts  and  interests.    Ibid, 


4.  Under  a  decree  in  an  adminisfration 
suit,  Certain  parties  only  were  allowed  to 
attend  before  the  Master.  The  Master 
approved  of  some  suits  being  instituted 
by  the  receiver,  who  was  to  be  indemni- 
fied out  of  the  estate.  The  funds  ap- 
pearing by  affidavit  to  be  ''abundantly 
ample,"  the  Court  ordered  the  institution 
of  the  suits,  and  the  payment  of  costs 
out  of  the  fund  standing  to  the  general 
credit  of  the  cause,  upon  service  on  those 
only  whom  the  Master  had  authorized  to 
attend  him  on  the  reference.  Loekhart  v. 
Hardy.  vol.  6,  p.  267 

5.  Observations  on  what  is  termed  the 
"substantial  representation,"  in  a  suit 
of  absent  parties,  and  how  far  such  ab- 
sent parties  are  bound.  Powell  v.  Wright, 

vol.  7,  p.  444 

6.  An  adverse  decree,  made  in  the  absence 
of  some  of  a  class,  the  point  not  being 
considered  to  be  one  of  difficulty.  Biiit- 
nett  V.  Foster.  vol.  7,  p.  540 

7.  Where  a  fund  stands  to  the  general  cre- 
dit of  a  cause,  it  will  not  be  paid  out  in 
the  absence  of  the  legal  personal  repre- 
sentatives. But  if,  after  decree  and  where 
the  fund  is  clear,  the  executor  dies,  a  sup- 
plemental bill  is  not  always  necessary, 
for  the  fund  may  be  distributed  on  pe- 
tition, upon  the  appearance  of  the 
new  personal  representatives.  Par  tone  v. 
GroovM,  vol.  12,  p.  180 

8.  In  a  case  where  the  parties  were  very 
numerous  and  the  expenses  of  attending 
taking  the  accounts  very  great,  an  ap- 
|>lication,  after  decree,  to  exclude  a 
number  of  parties  interested  in  the  re- 
sidue from  attending  the  taking  such  ac- 
counts and  the  further  proceedings,  ex- 
cept at  their  own  expense,  was  refused. 
Day  V.  Crqft.  vol.  14,  p.  29 

9.  A  testator  gave  the  interest  of  his  resi- 
due to  W.  and  his  wife,  with  remainder 
to  the  testator's  grandchildren.  W.  died 
twenty-nine  years  after  the  testator,  and 
his  wife  applied  for  the  income.  The 
Court,  being  unable  to  decide  on  her 
right  in  consequence  of  the  absence  of 
some  parties,  allowed  her  in  the  mean- 
while to  receive  a  portion  of  the  in- 
come, ,on  her  undertaking  to  refund  if 
necessary.    Moffat  v.  Bimie, 

voL  16,  p.  298 

10.  Some  only,  of  many  commissioners, 
appointed  under  an  Act  to  raise  money 
on  the  rates,  for  parish  purposes,  were 
made  Defendants  to  a  suit  by  a  bond- 
holder to  enforce  payment.  It  was  ob- 
jected that  all  the  commissioners  ought 
to  be  parties.  The  objection  was  re- 
moved, by  the  Court  ordering  the  decree 
to  be  served  on  the  absent  commissioners, 
with  notice  that  they  might  attend  the 
taking  of  the  accounts.  Fletcher  v.  Gibbon, 

vol.  23,  p.  212 
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PARTIES  INTERVENING. 

A  decree  having  been  made  for  the  admi- 
nistration of  an  estate,  another  suit  was 
afterwards  instituted  against  the  exe- 
cutrix to  establish  an  adverse  cbim 
against  a  portion  of  the  assets.  The  exe- 
cutrix being  abroad,  and  neglecting  to 
defend  the  second  snit,  it  was  about  to 
be  taken  pre  eoufuao.  The  Court  gave 
leave  to  the  Plaintiff  in  the  administra- 
tion suit  to  intervene  and  defend  the  se- 
cond suit  on  behalf  of  the  estate,  upon 
payment  of  costs  and  giving  an  indem- 
nity.    OURng  V.  Poulter.     vol.  23,  p.  143 


PARTIES  REPRESENTING  ESTATE 
OF  DECEASED  PERSONS. 

[See  Administration  ad  litem,  Par- 
ties (Absent).] 

1.  A.  being  entitled  to  a  legacv  of  5,000/., 
the  executor  and  residuary  legatee  mis- 
represented  the  amount  to  be  4,000/., 
and  for  this  sum  the  residuary  legatee 
gave  his  bond  to  J.    The  executor  having 

Eaid  all  the  debts  and  other  legacies, 
anded  over  all  that  remained  to  the  re- 
siduary legatee,  and  which  was  more  than 
sufficient  to  aatiafy  the  Plaintiff's  de- 
mand. Held»  that  a  bill  might  be  sus- 
tained by  A.  against  the  residuary  le- 
gatee and  the  representatives  of  the  exe- 
cutor for  recovering  the  extra  l,000t  and 
interest,  without  making  the  representa- 
tives of  the  testator  a  party.  Beatlep  v. 
Kgnyom,  vol.  8,  p.  544 

2.  A  clear  ascertained  fund  was  remitted 
from  abroad  by  an  exeeator  to  a  person 
in  Englandt  to  distribute  between  the 
legatees.  The  Court  determined  the  rights 
of  the  legatees,  without  having  a  legal  per- 
sonal representative  before  the  Court,  the 
consignee  being  a  party  to  the  suit.  Jr^ 
thur  V.  Hughes.  vol.  4,  p.  506 

8.  The  ultimate  limitation  in  a  marriage 
settlement  of  a  fiwd  belonging  to  the 
husband  was  '*  for  the  next  of  kin  or  per- 
sonal representatives  of  the  husband,  in 
a  due  course  of  administration,  accord- 
ing to  the  Statute  of  Distributions."  The 
husband  left  his  wife  surviving,  and  A, 
B;  his  next  of  kin,  was  a  feme  covert. 
In  another  suit,  the  fund  had  been  treated 
as  part  of  the  residuary  estate  of  the 
husband,  aod  had  been  ordered  to  be 
paid  over  to  two  charities,  who  were  re- 
siduary legatees.  A  bill  being  filed  by 
the  representatives  of  A.  B.,  dbe  next  of 
kin,  claiming  the  fund.  Held,  that  the 
next  of  kin  of  the  wife  of  the  settlor  and 
the  charities  were  necessary  parties,  but 
that  the  representatives  of  the  deceased 
husband  of  A.  B.,  who  had  administered 
to  his  wife,  were  not  necessary  parties  to 
the  suit     Kilner  v.  Leech,    vol.  7,  p.  202 


4.  Husband  and  wife  sued,  amongst  other 
things,  for  an  account  of  the  rents  dTher 
copyhold  estate.  The  wife  died.  Held, 
on  demnnrer,  that  it  was  not  necessary 
to  make  her  peraoual  representative  a 
party  to  a  bill  to  revive  the  suit.  Jasei 
V.  ^UpwartlL  vol.  9,  p.  237 

5.  A  fond  was  alleged  to  have  been  car- 
ried in  an  administration  suit,  "  to  a  s«. 
parate  account,  intituled  the  general  ac 
count."  In  another  suit,  to  give  effect 
to  the  assignment  of  a  share  of  the  fund, 
Held;  that  the  legal  personal  represents  - 
tive  of  the  testator  was  a  necessary 
party.  Salmon  v.  Andereou.    vol.  9,  p.  44^ 

6.  To  a  suit  by  a  creditor  of  an  intestate, 
against  an  administrator  de  $ou  tort,  for 
an  account  and  payment,  it  is  necessary 
that  a  legal  personal  representative  duly 
constituted  should  be  a  party.  Creoter 
V.  R^bhuon.  vol.  14,  p.  589 

7.  A  Defendant  died,  and  a  contest  as  to 
one  of  his  testamentary  papers  prevented 
probate  bein^  granted.  The  Court,  on 
motion,  appointed  the  executor  named 
in  his  will  to  represent  the  deeeased's 
estate  in  the  cause,  under  the  15  &  16 
Viet.  c.  86,  s.  44.    Hele  v.  Lord  Bexley, 

vol.  15,  p.8i0 

8.  In  a  suit  for  administration  against  the 
administrator,  with  the  will  anDexcd«  and 
the  widow,  to  whom  the  assets  bad  been 
assigned,  such  administrator  was  alleged 
and  proved  to  be  out  of  the  jurisdiciipn. 
Held,  that  the  suit  could  not  proceed  in 
the  absence  of  a  legal  personal  repre- 
sentative. Donald  V,  Bather,  vol.  16,  p.  26 

9.  The  person  who  would  be  appointed  ad- 
ministrator ad  litem,  is  the  most  proper 
person  to  be  nominated  under  the  15  k 
16  Fict.  c.  86,  s.  44,  to  represent  a  de- 
ceased party  who  has  no  personal  repre- 
sentatives.    Dean  f^  Ely  v.  Gayford, 

vol  16,  p.  561 

10.  This  enactment  extends  even  to  those 
cases  where  the  party  "interested"  is 
sought  to  be  made  liable.    Ibid, 

1 1 .  The  question  was  between  the  children 
who  survived  aod  those  who  predeceased 
their  parents.     There  had  been  two  of 

^  the  latter,  but  neither  of  their  esutss 
were  represented  in  the  suit.  It  was 
asked  under  the  15  &  16  VieL  c.  86,  s. 
44,  that  the  surviving  husband  of  one 
might  represent  the  interests  of  the  ab- 
sent parties.  The  application  was  re- 
fused.    Gihean  v.  WWe,      vol  21,  p.  620 

12.  Where  the  entire  adverse  interest  is 
unrepresented  by  any  party  to  the  suit, 
the  Court  will  not  appoint  a  pcnoo  to 
represent  t&at  interest,  under  15  &  16 
Via,  c.  86,  s.  44.    Ibid. 

IS.  A  person  cannot  be  appointed  to  re- 
present an  estate  under  the  15  &  U  Viet, 
c.  86«  a.  44,  without  his  conseoL  7^ 
Prince  of  Waletf  ^  Auodatian  Cmfomy 
v.  Palmer.  vol  25,  p.  605 
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14.  The  Court  cannot,  under  the  15  &  16 
Fid.  &  86,  L  44,  appoint  a  person  to  re- 
present the  estate  of  a  deceased  person 
who  is  not  willing  to  act    Hill  v.  Banner, 

▼ol.  26,  p.  372 

15.  A  bill  was  filed  against  the  Scotch  exe- 
cutors of  a  domiciled  Scotchman,  to  set 
aside  s  sale  to  their  testator  of  shares  in 
a  Scotch  company,  and  to  make  them  ac- 
count for  the  dividends  recei?ed  by  the 
testator  thereon.  Held,  on  demurrer, 
that  the  suit  could  not  proceed  in  the  ab- 
sence of  a  legal  personal  representative 
of  the  testator,  duly  constituted  in  Eng- 
IcmL  Held  also,  that  the  objection  could 
not  be  removed  by  appointing  a  person 
to  represent  the  estate  under  the  15  &  16 
Vici.  e.  86,  s.  44.  Maclean  t.  Dawson, 
(No.  1.)  vol.  27,  p.  21 

16.  At  the  hearing  a  cause  was  ordered  to 
stand  over  for  want  of  parties,  and  the 
Plaintiff  was  to  amend  his  bill  by  adding 
the  names  of  such  parties  or  their  legal 
personal  representative ;  one  of  th«m  was 
dead  and  had  no  legal  personal  repre- 
sentative. A  motion  by  the  Plaintiff  for 
liberty  to  proceed  in  tlie  absence  of  such 
representative,  or  for  the  appointment  of 
s  person  to  represent  his  estate,  was  re- 
fused with  costs.  mUianuY,  Page  (No. 3.) 

vol.  27,  p.  873 
U.  Pending  the  taking  of  partnership  ac- 
counts under  a  decree,  one  of  the  part- 
ners died.  His  will,  by  which  he  gave 
his  estate  to  his  widow  and  appointed  her 
sole  executrix,  was  in  litigation  in  the 
Probate  Court  This  Court  declined, 
under  the  15  &  16  Viet,  c.  86,  s.  44,  to 
appoint  the  widow  to  represent  the  estate 
io  the  suit,  pending  the  litigation.  Eow^ 
indw.£9ans.  (No.  2.)        vol.  33,  p.  202 

PARTITION. 

1.  la  a  pertitioD  suit,  costs,  as  at  law,  are 
not  given  on  either  side  at  the  hearing ; 
but  where  a  Defendant  set  up  an  sgree* 
nent  in  bar  of  the  right  of  the  Plaintiff 
to  a  partition,  he  was  directed  to  pay  so 
much  of  the  coats  as  were  occasioned  by 
^t  part  of  the  defence.  Morris  v.  Tm- 
«<M.  vol.  1,  p.  411 

2.  A  road  was  Mt  oat  by  two  tenants  in 
common  of  property,  for  the  convenience 
of  their  respective  dwelling-houses  for 
^^;  the  Court,  in  a  partition  suit, 
l^iongh  of  opinion  that  it  ought  not  to  be 
^terfered  with,  declined  giving  any  spe- 
°^  direction  on  the  subject  to  the  com- 
missioners.   Ibid, 

**  ' oar  persons  purchased  some  land  and 
•greed  that  it  should  be  laid  out  in 
streets  and  sold  in  lots  according  to  a 
specified  plan.  All  the  parties  died,  and 
there  being  no  equitable  ground  for 
P°^nganend  to  the  agreement,— Held, 
^  me  representatives  of  one  of  the 

VOL.  XXXVI— 8. 


\ 


parties  could  not  maintain  a  suit  for  a 
petition  against  the  representatives  of  the 
others.     Peck  v.  Cardtoell.    vol.  2,  p.  137 

4.  A  party  having  a  life  estate  determinable 
on  his  marriage,  in  one-Hf^h  of  an  estate, 
is  entitled  to  a  decree  for  partition. 
Hobson  v.  Sherwood,  vol.  4,  p.  184 

5.  Where,  in  a  suit  for  partition,  the  De- 
fendanU  are  desirous  that  there  shall  he 
no  partition  of  their  several  shares,  tlie 
partition  may  be  confined  to  the  afiquot 
share  of  the  Plaintiff.     Ibid. 

6.  Independently  of  the  4  &  5  Ftet,  c.  S5t 
s.  85,  this  Court  has  no  jurisdiction  to 
direct  the  partition  of  copyholds,  nor  of 
customary  freeholds.     Jope  r.  Morshead. 

vol.  6,  p.  213 

7.  On  a  bill  for  a  partition,  when  there  is 
a  small  failure  in  proof  of  title,  or  when 
the  shares  of  the  parties  are  alone  doubt- 
ful, the  Court  will  grant  an  inquiry  :  but 
where  there  is  a  material  omission  in  the 
proof  of  the  Plaintiff's  title,  the  bill  will 
be  dismissed  with  costs.  This  course  was 
pursued,  though  the  Plaintiff  had  reco- 
vered in  ejectment  a  portion  of  the  estate 
from  the  Defendant,  it  not  appearing 
what  were  the  circumstances  of  that  pro* 
ceeding,  or  whether  the  Plaintiff 's  title, 
as  alleged,  was  therein  proved.     Ibid, 

8.  On  a  suit  previous  to  the  4  fr  5  Vict,  c. 
35,  s.  85,  for  a  partition  of  freeholds  and 
copyholds,  the  Court  directed  the  copy- 
holds to  be  allotted  in  entirety  to  one  of 
the  parties.    Dillcn  v.  Coppin, 

vol.  6,  p.  217,  n. 

9.  The  partition  of  a  manor  may  be  com- 
pelled in  equity.    Hanbury  v.  Hussey, 

▼ol.  14,  p.  152 
lOl  One  of  two  tenanto  in  common  of  an 
estate  agreed  to  grant  a  lease  of  the 
mines  under  it  Held,  that  the  lessee 
was  entitled  to  a  decree  for  specific  per- 
formance and  for  a  partition  of  the  es- 
tate.    Heaton  v.  Dearden,  vol.  16,  p.  147 

11.  A  power  to  trustees  "to  sell  and  dis- 
pose of*'  the  testator's  real  estate  and  to 
give  receipta,  does  not  authorize  a  par- 
tition.   Brassey  v.  Chalmers, 

vol.  16,  p.  223 

12.  A  partition  will  not  be  set  aside  on 
light  grounds,  or  for  light  matters,  or  for 
mere  inequality  of  value  of  the  allot- 
mente,  if,  m  making  it,  the  commission- 
ers have  honestly  exercised  their  own 
judgment     Peers  v.  Needham, 

vol.  19,  p.  316 

13.  It  is  not  necessary,  that,  in  making  a 
partition,  an  aliquot  share  of  each  species 
of  property,  or  of  each  house  (if  it  be 
house  property),  slioukl  be  allotted  to 
each  of  the  tenanta  in  common.    Ihid, 

14.  But  where  under  a  decree  for  partition 
amongst  three  tenanta  in  common,  which 
did  not  empower  the  commissioner  to 
order  owelty  of  partition,  the  commis- 
sioners, upon  some  previous  understand- 
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ing  dial  two  of  the  tenants  in  common 
were  willing  to  take  one  of  the  two 
houses  comprising  the  property,  without 
seTeranee,  allotted  that  house  to  them, 
and  the  other  to  the  third  tenant  in  com> 
mon,  the  return  was  suppressed.  Ptert 
T.  Setdkawu  toL  19,  p.  316 

15.  In  a  suit  for  partition,  the  Plaintiff 
claimed  as  heir  of  a  deceased  tenant  in 
common.  The  Defendant  ignored  the 
Plsintiff's  title  as  heir,  and,  at  the  ori- 
ginal hearing,  an  inquiry  as  to  the  &ct 
was  directed,  which  was  found  in  favour 
of  the  Plaintiff.  Held,  that  the  Defend- 
ant was  not  Hahle  to  pay  the  costs«f  the 
inquiry,  except  to  &r  ss  they  might  have 
been  increased  by  independent  evidence 
adduced  by  the  Defendant,  in  opposition 
to  the  Plaintiff's  title.    £jr«e  v.  £fM. 

▼oL  SI,  p.  818 
18«  The  Court  can  make  a  partition  of 
an  advowson.    Jokmttm  v.  B^Ur. 

vol.  22,  p.  562 

17.  A  partition  by  parol  and  separate 
poascssion  cannot  be  questioned  afker 
being  acted  on  for  more  than  twenty 
years.     Paime  ▼.  Rg^tr.      vol.  24,  p.  151 

18.  Ujfon  a  partition,  the  shares  of  the 
parties  were  veiy  minute  and  eompli- 
cated.  The  Court,  to  save  expense, 
and  instead  of  directing  a  conveyance 
of  the  several  shares,  declared  each  of 
the  parties  trustees  as  to  the  shsres 
allotted  to  the  others  of  them,  and  then 
vested  the  whole  trust  estate  in  a  single 
new  trustee,  under  the  Trustee  Acts, 
with  directions  to  convey  to  the  leveral 
parties  their  allotted  shares.  Ske^rd 
V.  CkurehiiL  vol.  25,  p.  21 

19.  Covenant  by  J.  to  bequeath  to  B., 
by  will,  "one  full  fourth  part  of  the 
real  and  personal  esute  whatsoever  of 
or  to  which  A."  should,  at  the  time  of 
his  desth,  be  entitled,  and  in  default, 
that  his  heirs  and  executors  should,  im- 
mediately after  his  death,  convey  "  one 
full  fourth  part"  of  it  Held,  upon  the 
context,  to  mean  one- fourth  io  value, 
and  not  one  undivided  fourth  of  every 
item  of  property  in  specie.  Bell  v. 
Clarke.  vol.  25,  p.  437 

20.  A  partition  decreed  without  a  commis- 
sion, in  a  case  in  which  infsnts  were 
interested,  upon  satisfactory  evidence  of 
the  value.     Oreemoood  v.  Percy. 

vol.  26,  p.  572 

21.  Many  persons  being  interested  in  a 
partition  deed,  it  was  directed  to  be  en- 
rolled, with  liberty  to  any  party  to  have 
a  duplicate  at  his  own  expense.  Elton 
▼.  EUom.    (No.  1.)  vol.  27,  p.  632 

22.  Where  the  parties  are  equally  in- 
terested, the  practice  is  to  give  the 
custody  of  the  deeds  to  the  Plaintiff, 
but  where  they  are  not,  then  they  are 
usually  given  to  the  person  having  the 
greatest  interest.    Ibid. 


28.  Subsequent  costs,  in  a  partiuoo  nitt, 
ordered  to  be  borne  by  the  psrtiei  ac- 
cording to  the  value  of  their  rcspcct)?e 
shares.  Effon  v. £//<m( No.  1.)  vol.27,  p.  632 

24.  An  infant  being  entitled  to  one-ninth 
of  a  real  esute,  and  it  being  for  her 
benefit,  the  Court,  instead  of  directing 
m  partition,  declared  the  costs  a  charge 
on  the  infant's  share,  and  ordered  t 
sale  of  the  whole  estate.   Dame  v.  r«rtty. 

vol.  32,  p.  5^  I 

25.  A  sale  was  directed  in  a  partidon  lait 
of  a  freehold  estate  in  which  a  married 
woman  was  interested  for  her  sepntte 
use  without  power  of  anticipation;  the 
Court  having  first  msde  her  costs  a 
charge  on  her  share,  and  directed  them 
to  Im  raised  by  a  sale.  Flewthg  t. 
jtrwutramg.  vol.  34,  p.  109 

26.  In  a  suit  for  partition  of  propoty  in 
which  an  infant  was  interested,  the  ct- 
ute  was  sold.  Held,  that  the  costs 
subsequent  to  the  first  decree  ought  to 
be  home  by  the  aggregate  amount  of 
the  purchase- moneys.  Coveutrg  v.  O^- 
vemiry.  vol.  34,  p.  572 


PARTNERSHIP. 

[See  Apportionment,  Bamkbr,  Cost- 
book  Ststem,  Goodwill,  Option, 
Partnbxsbip  Accounts,  Partmbi- 
SHip  (Dissolution),  pARTRERSRir 
(Liability  of  Co-partner),    Past- 

RERSUIP(WlNDINO-UP),  UlTRA  VlRES.] 

1.  IT.  D.  assigned  an  ezelusive  trading 
privilege  to  a  trustee  for  a  company  in 
consideration  of  receiving  one-fifth  of  the 
clear  profits.  The  directors  were  to 
hsve  the  exclusive  management  of  the 
affairs  of  the  company.  Held  that  IF.  D. 
was  not  a  necesssry  party  to  a  suit  re- 
specting the  deslings  between  the  di- 
rectors and  a  third  party.  Bm««s  t. 
Hadifield.  vol  5,  p.  m 

2.  Difficulty  in  holding  a  partner,  wlio 
ostensibly  takes  an  active  part  in  the 
conduct  of  the  business,  five  from  re- 
sponsibility, on  the  ground  of  insanity, 
in  respect  of  the  acts  of  the  finn. 
Sadler  v.  Lee.  vol.  6,  p.  324 

3.  Difficulties  in  appointing  a  receiver  of 
a  partnenhip  upon  motion.  Madgwick 
V.  Wimble.  toL  6,  p.  ^ 

4.  Surviving  partnen  insisted  on  con- 
tinuing the  psrtnenhip  with  the  sssets  of 
a  deceased  partner.  The  Court  tbooght 
the  representatives  of  the  latter  entitled 
to  a  receiver.    Ibid. 

5.  J.  and  B.  purchased  realty  out  of  their 
partnenhip  assets,  which  was  used  for 
their  partnership  ourposes,  and  wu  in 
equity  to  be  considered  as  personalty. 
A  new  partnenhip  was  formed  between 
A.,  B.  and  C.  The  realty  was  continued 
to  be  used  for  the  partnership  purposes, 
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but  A.  tnd  B.  itipuUted  for  a  rent  to  be 
paid  them  by  the  new  partnership,  com- 
poied  of  A^  B,  and  C.  J.  died.  Held, 
the  property  was,  in  equity,  to  be  con- 
sidered as  part  of  his  real  estate.  Rowley 
T.  Adami,  vol.  7,  p.  648 

6.  Agreement  for  a  partnership  decreed  to 
be  specifically  performed  by  the  execu- 
tion of  a  proper  partnership  deed.  Eng- 
la»d  T.  Curting.  vol.  8,  p.  129 

7.  Injaoction  granted  to  restrain  a  partner, 
during  the  partnership  term,  from  carry- 
ing on  business  with  other  persons  in 
the  name  of  the  old  firm,  and  from  pub- 
lishing notices  of  dissolution.    Ibid, 

8.  There  is  no  such  principle  in  Equity 
that  surviving  partners  cannot  become 
purchasers  from  the  representatives  of 
the  share  of  a  deceased  partner.  Cham' 
htri  V.  Howell.  vol.  11,  p.  6 

9.  A  partner  having  excluded  his  co-part- 
ner, an  injunction  was  granted  to  re- 
strain him  from  obstructing  or  inter- 
fering with  bis  co-partner  in  the  exer- 
cise and  enjoyment  of  his  rights  under 
the  partnership  articles.    Hall  v.  Hall, 

vol.  12,  p.  414 

10.  A  ram  being,  on  taxation,  found  due 
from  a  solicitor  to  his  client,  the  first 
order  fixing  a  day  for  payment  must 
be  obtained  on  notice;  but  the  second 
or  four  day  order  is  made  ex  parte.  In 
re  SUteniOH.  vol.  14,  p.  27 

11.  Upon  the  dissolution  of  a  partnership, 
a  deed  was  executed,  whereby  the  re- 
tiring partner  assigned  the  debts  to  the 
continuing  partners,  giving  them  an  ir- 
revocable power  of  attorney  to  receive 
them,  and  covenanting  not  to  interfere 
in  their  collection.  The  surviving  part- 
ners continued  their  dealings  with  one 
of  the  debtors  to  the  old  firm,  and, 
without  the  sanction  of  the  retiring 
panner,  took  a  security  in  their  own 
name  for  the  aggregate  amount  of  the 
old  and  new  debt  Held,  that  they 
thereupon  made  themselves  personally 
responsible  to  the  retiring  partner  for 
his  share  of  the  debt.  Held,  also,  that 
they  would  have  been  equally  liable  as 
partners,  independently  of  the  deed. 
l^et  V.  Lqfareet.  vol.  14,  p.  250 

13.  A  bill  of  exchange  received  by  a 
partner  in  a  solicitor's  firm  from  a 
client  is,  primd  /aeie,  to  be  deemed  to 
be  received  on  behalf  of  the  firm  ;  and 
if  the  solicitors  allege  the  contrary,  they 
are  bound  to  prove  it  by  clear  evidence. 
Moon  V.  Smith.  vol.  14,  p.  393 

13.  Exclusion  is  a  sufficient  ground  for 
appointing  a  Receiver  in  partnership 
cues;  but  partners  may,  by  contract, 
provide  for  an  exclusion,  on  the  hap- 
petiing  of  certain  events.  Blakeney  v. 
Oa/aar,  vol.  16,  p.  40 

14*  Upon  a  motion  for  a  Receiver  of  a 
partnership,   the  Court  will  not  deter- 


mine the  questions  arising  between  the 
partners,  the  only  object  then  being  to 
protect  the  assets  until  the  determina- 
tion of  the  rights.     Blakeney  v.  Dufaur. 

vol.  15,  p.  40 

15.  In  1819  a  person  entitled  to  a  share 
in  a  coal  mining  company  became 
bankrupt.  Dividends  were  declared  in 
1831,  1838,  and  subsequently.  The 
bankrupt's  shares  were  carried  over  to  a 
separate  account  in  the  company's  books 
down  to  18^0,  but  no  claim  was  made 
by  the  assignees  until  that  year.  Held, 
that  the  right  of  the  assignees  to  these 
dividends  still  subsisted,  but  that  they 
were  not  entitled  to  any  profits  made 
by  their  retainer.     Permy  v.  Pickwick. 

vol.  16,  p.  246 

16.  Surviving  partners  held,  by  inference 
deduced  from  their  conduct,  to  have 
carried  on  their  business  on  the  same 
terms  as  the  original  partners.  King  v. 
Chuck.  vol.  17,  p.  325 

17.  Where  two  solicitors,  who  are  not  then 
in  partnership,  are  employed  in  the  same 
matter  for  a  client,  as  in  the  defence  of 
an  action,  the  primd  facie  inference  of 
law  is,  that  they  are  partners  as  to  that 
particular  matter,  ana  are  entitled  to  an 
equal  share  of  the  joint  profits,  irre- 
spective of  the  quantity  of  work  per- 
formed by  each.     Robinton  v.  Andereon. 

vol.  20,  p.  98 

18.  Two  persons  seised  of  freeholds  agreed 
to  carry  on  business  in  partnership  upon 
the  premises  for  fourteen  years,  and  that 
if  either  died  during  that  term,  the  sur- 
vivor should  purchase  the  freeholds  at 
a  stated  price.  The  fourteen  years 
having  expired,  they,  by  parol  agree- 
ment, continued  the  partnership  "  on  the 
old  terms."  One  afterwards  died  in- 
testate. Held,  that  the  stipulation  as  to 
purchase  was  binding,  and  that  the  free- 
nolds  were  converted  into  personal  estate, 
and  did  not  pass  to  the  heir.  Euet  v. 
Este*.  vol.  20.  p.  442 

19.  Persons  may  be  partners  towards  the 
world  without  being  partners  between 
themselves;  but  if  they  be  partners 
between  themselves,  they  are  undoubt- 
edly partners  in  respect  of  the  public. 
Re  Stanton  Iron  Company,    vol.  21,  p.  164 

20.  Where  one  of  several  partners  agrees 
with  a  stranger  for  a  sub-partnership,  it 
is  not  to  be  implied,  in  the  absence  of 
any  agreement,  that  the  duration  of  the 
sub-partnership  is  to  be  co-extensive 
with  the  original  partnership.  Frott  v. 
Moulton.  vol.  21,  p.  596 

21.  If  two  partners  take  in  a  third  partner, 
without  specifying  the  terms  on  which 
he  becomes  such  panner,  he  has  the  same 
rights  and  is  subject  to  the  same  liabi- 
lities as  the  two  original  partners;  the 
terms  and  conditions  of  the  partnership 
which  bind  them  bind  him,  unless  a  new 

X  2 


308 


GENERAL  INDEX. 


contract  be  made  between  tbem.    And 
so  also,  if  the  conditions  of  his  becoming 
partner  are  partially  set  forth,  then  to 
the  extent  that  they  are  not  specified 
and    involved    by    necessary    inference 
therein,  he  will  be  bound  by  the  terns  of 
the  partnership  contract  affecting  the  two 
original  partners  with  whom  he  associates 
himself.    AusUn  ^,  Bays,     vol.  24,  p.  698 
22.  Proprietors  of  a  newspaper  dissolved 
partnership,  and  one  of  them  agreed  to 
purchase  tne  whole.    Before  the  comple- 
tion and  pending  a  suit  for  specific  per- 
formance,  the  purchaser  published  sute- 
mcnta    aa    to    the  profits   and   loss  of 
the  paper»  in  order  to  establish  a  com- 
pany  to  carry  it  on.     A  motion  for  an  in- 
junction to  restrain  him  was  refused. 
MtiTiMI  V.  Watfom.  vol.  25,  p.  501 

23.  A.  and  B,  entered  into  a  partnership 
for  seven  vears :  the  business  was  carried 
on  by  and  in  the  name  of  J,  alone,  fi. 
being  a  niere  sleeping  partner.  J*  con- 
tinued the  buainesa,  after  the  expiration 
of  the  term,  on  the  same  premises.  Held, 
that  B.  was  entitled  to  a  share  of  the  sub- 
sequent profits.     Porwnt  v.  /faynHirrf. 

vol  31,  p.  199 

24.  Where  partners,  al^er  the  expiration 
of  the  term  agreed  upon  by  the  articles 
of  co-partnership,  continue  to  carry  on 
the  busineea  at  will,  without  change,  this 
partnership  is  regulated  by  the  articles, 
so  far  as  they  are  applicable  to  the  new 
atate  of  circumstances,  but  such  of  the 
articles  aa  are  inconaistent  with  a  part 
nership  at  will  have  no  application. 
aark  V.  leneh.  vol.  32,  p.  14 

25.  When  articles  of  partnership  are  dear 
and  distinct,  then  partners  are  bound  by 
them;  when  they  are  ambiguous  or 
silent,  the  course  of  dealing  between  the 
partners  regulates  the  mode  by  which 
this  Court  must  deal  with  them,  and  in 
some  cases  the  Court  has  allowed  the 
constant  usage  of  partners  to  supersede 
the  articiea.     Cwentry  v.  Barclay, 

vol.  33,  p.  1 

26.  A  testator,  in  1841,  bequeathed  200 
guineas  to  such  of  the  representatives  as 
might  be  alive  at  his  death  of  Messrs.  P, 
and  H.,  then  both  dead,  with  whom,  in 
1793,  he  had  had  some  business,  by  which 
they  were  losers  to  the  amount  of  about 
200  guineas.  Held,  that  the  legal  per- 
sonal representatives  of  P.  and  H.,  and 
not  the  partners  in  the  firm  at  the  death 
of  the  testator,  were  entitled;  and  se- 
condly, that  such  representatives  took  in 
equal  moieties,  and  not  in  the  proportion 
of  their  shares  in  the  partnership.  Leak 
V.  MmedouHkU.    (No.  2.)     vol.  33,  p.  238 

27.  A  partnership  between  father  and  son, 
though  admitted  to  exist  as  regards  the 
world,  held,  under  the  circumstances,  not 
to  exist  as  between  themselves.  Rad^ 
elige  V,  Rmhwurth,  vol.  33,  p.  484 


28.  The  Plaintiff  and  Defendant  wete  pirt- 
ners,  they  were  joint  owners  with  Bmxt 
of  some  ships,  as  to  which  Botact  acted 
as  ship's  huabaod,  hut  the  duties  were 
principally  performed  for  him  by  the  De- 
fendant.   There  being  no  agteemeDt  on 
the  subject  between  the  parties,  it  was 
held,  that  Bmum  was  entitled  to  the  pro- 
fits  derived  as  ship's  husband,  and  that 
the   Plaintiff  was  not,   aa  partner,  en- 
titled  to  participate  in  anyshsre  of  them 
received  by  the  Defendant,  by  arrange- 
ment with  Bamet.     MUkr  v.  Ma^tf. 
(No.  2.).  vol. 34,  p.  295 


PARTNERSHIP  ACCOUNTS. 

[See  Accounts. J 

1.  The  Court  refused  to  open  accounts, 
though  of  a  general  and  summsry  na- 
ture, not  containing  the  items,  and 
which  had  been  rendered  by  a  surviving 
partner  to  the  representatives  of  a  de- 
ceased partner,  and  had  remained  un- 
questioned for  twenty-two  years,  hot  it 
decreed  an  account  limited^to  the  subse- 
quent receipts  of  the  surviving  partner, 
which  it  was  admitted  bad  taken  place. 
SeoU  V.  Miine.  v«L  5.  P-  *1« 

2.  Although  the  correct  and  accurate  vahie 
of  a  share  of  one  of  the  partners  in  a 
joint  concern  cannot  be  ascertained  with- 
out converting  the  property  of  the  con- 
cern into  money,  ascertaining  the  surplus 
(if  any),  after  satisfying  all  demands  of 
other  persons,  and  after  taking  the  ac- 
count between  the  concern  and  each 
partner,  and  finding  the  balance  due 
to  or  from  each  partner  severally:  yet  it 
is  lawful  for  partners  to  deal  with  escJ 
other  in  quite  a  different  way.  If  they 
think  proper,  they  may  lawfully  rely  on 
the  stock-takings,  valuations,  and  ac- 
counU  which  appear  by  the  books,  and 
the  accounts  kept  In  the  manner  known 
to  or  acquiesced  in  by  the  part-trans- 
action  aside.  And  where  the  partner- 
ship  business  was  carried  on  in  Faft  Du- 
men*s  Lcmd^  and  none  of  the  partaen 
could  have  personal  knowledge  of  the 
transactions,  but  they  were  obliged  to 
rely  on  the  reports  of  agents,  it  was  hel^ 
that  they  might  fhirly  and  honestly  deal 
with  each  other  with  respect  to  tbeir 
shares,  notwithstanding  the  ignorance  in 
which  tbey  all  were  a«  to  their  exact 

value.     Kmght  v.  Marjtribamke, 

vol.  ll,p.*:2 

3.  Classification  of  the  three  eases,  » 
which  the  estate  of  a  deceased  partner  » 
entitled  to  participate  in  the  sttbseqscn| 
pofits  of  a  trade,  in  which  his  cspital 
has  been  employed.  Wedierkam  v. 
Wedderbum.  (No.  4. )  vol.  M,  P-  ^ 

4.  The  defendant  agreed  to  pay  1,0^  ^^ 
a  share  ia  a  partnership  for  fourteen 
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ytan.  The  pamera  disagreed,  and  the 
partnendiip  was  dissoWed  by  the  Court, 
with  the  assent  of  both  the  partners. 
There  being  faults  on  both  sides,  the 
Court  directed  a  due  proportion  of  the 
premiom  to  be  returned.  Astle  t.  Wright, 

vol.  2a.  p.  77 

6.  Is  1851  A.,  B.  and  C.  agreed  to  be 

partners  for  five   years.     Six    months 

tfterwards,  A.  being  in  difficulties,  it  was 

agreed  between  A.^  his  creditors  and  B. 

asd  C  that  A.  should  retire,  and  B. 

cany  on  the  business  for  his  own  behoof, 

and  that  of  ^.'s  creditors  for  the  period 

of  five  years,  as  agreed  on  by  the  articles. 

2Dd  That*  if.  should  assign  to  trustees 

his  separate  estate  for  the  benefit  of  his 

creditors,  and  B.  agreed  to  appropriate 

to  the  said  trustees  the  share  of  profits 

in  his  business  that  would  have  accrued 

to  A.  in  the  event  of  the  partnership 

hating  been  continued,  less  400/.  a  year 

to  be  appropriated  to  if.*s  maintenance. 

A,  died  two  months  after*  Held,  that 
the  right  of  his  creditors  to  a  share  in 
the  profits  thereupon  ceased.  Croabie 
^.GuiotL  vol.  2S,  p.  518 

(•  A.  and  B.  were  tenants  from  year  to 
year  of  a  mine,  which  they  worked  in 
partnership,  ji.  died  in  1847.  B,  con- 
tinued to  work  the  mine,  and  repudiated 
all  claims  of  ^.'s  executrix  to  share  in 
the  profits,  and  she  took  no  proceedings  to 
enforce  them,  and  in  no  way  contributed 
to  the  expense  of  working  the  mine. 
The  landlord  gave  B.  notice  to  quit,  and 

B,  thVn  entered  into  new  arrangements. 
^.  continued  the  working,  and  died  in 
I8d3.  The  Master  of  the  Rolls  held,  in 
a  suit  instituted  more  than  six  years  from 
A.'i  death,  that  his  estate  was  entitled 
to  no  portion  of  the  profits  except  that 
attributable  to  the  employment  of  his 

•  share  of  the  plant  Lord  Cranworih  and 
X«ord  Justice  Turner  were  of  a  different 
opinion,  but  the  Lord  Justice  Knight 
firtfcff  was  inclined  to  concur  widi  the 
Master  of  the  Rolls.    CUmentt  v.  HaiL 

vol.  24,  p.  383 

7*  A  ship  was  purchased  by  a  partner  for 
himself,  but  was  paid  for  out  of  the  part- 
nership assets.  The  firm  became  bank- 
rupt. Held,  that  the  firm  had  no  in- 
terest in  the  ship,  or  any  lien  on  it  for 
the  amount  of  the  purchase-money. 
Walton  ▼.  ButUr,  voL  29,  p.  428 

^  A  partnership  for  fourteen  years  was 
dissolved  before  the  end  of  two  years. 
The  Court,  under  the  circumstances,  re- 
vised to  direct  the  repayment  of  any 
portion  of  the  premium  paid  for  a  share 
ii)  the  business*    Avrey  v.  Borham, 

vol.  29,  p.  620 

9.  A.  and  B,  entered  into  partnership,  and 
during  the  partnership,  were  entitled  to 
the  capital  stock  in  equal  moieties.  The 
partnership  deed  provided,  that  if  B.  died 


first,  his  estate  was  to  receive  from  A,  his 
one-half  share  in  the  business,  but  it 
made  no  corresponding  provision  for  the 
event  (which  happened)  of  A*%  dying 
first  Held,  nevertheless,  that  the  repre- 
senutives  of  A,  (who  died  first)  were 
entitled  to  half  the  capital  stock.  NeUmn 
V.  Bealbff,  vol.  30,  p.  472 

10.  A.  and  B,  carried  on  the  business  of 
chemists  upon  leasehold  premises  be- 
longing to  A*  By  the  partnership  arti- 
cles, upon  A,* 9  retirement  B.  was  to 
have  the  right  of  purchasing  the  pre- 
mises at  a  valuation.  Held,  that  the 
premises  were  to  be  valued  irrespective 
of  the  advantages  to  be  derived  from  the 
fact,  that  the  business  of  chemist  had 
been  carried  on  there  for  thirty  years. 
Burfield  v.  Ranch,  vol.  80,  p.  241 

11.  The  Plaintiff  and  Defendant  became 
partners  for  ten  years,  the  Plaintiff  pay- 
ing the  Defendant  a  premium  of  1,000/. 
A  quarrel  occurred  at  the  end  of  eight 
years,  in  which  both  parties  were  held  to 
be  in  the  wrong,  and  a  dissolution  took 
place*  Held,  that  the  Plaintiff  was  en- 
titled to  a  return  of  200/.  of  the  premium. 
Peas9  V.  Hewitt*  vol.  30,  p.  22 

12.  By  a  partnership  deed,  interest  at  5/. 
per  cent  was  payable  on  the  partners' 
capital,  and  it  was  provided,  that,  on 
death  or  retirement  of  a  partner,  the 
clear  balance  ascertained  at  the  last 
stock  taking  ahould  be  repaid,  with  in- 
terest at  6/.  per  cent,  by  certain  instal- 
ments. But  upon  the  death  of  a  partner 
the  last  stock-taking  was  to  be  conclu- 
sive **  as  to  the  share  and  amount  of  in- 
terest of  the  deceased  partner  in  the 
business,  and  should  be  the  sum  to  be 
paid  to  his  executors,"  with  interest  firom 
the  last  stock-taking  in  lieu  of  profits 
from  that  time.  Held,  that  the  estate  of 
a  deceased  partner  was  entitled  not  only 
to  51.  per  cent,  for  interest  but  also  to  6/. 
per  cent,  for  profita.  Bmuming  v.  Brown* 
ing,  vol.  31,  p.  816 

18.  By  partnership  articles,  "the  clear 
balance,  as  ascertained  from  the  last 
stock-taking*'  of  a  deceased  partner, 
together  with  any  additional  capital  (if 
any),  was  to  be  paid  to  his  executors  by 
instalments,  ana  the  last  stock-taking 
was  to  be  **  conclnsive  as  to  the  share  or 
amount  of  interest  of  the  deceased  part- 
ner in  the  business,  and  was  to  be  the 
sum  to  be  paid  to  his  executors*  Held, 
that  as  the  additional  capital  was  to  be 
taken  into  account,  so,  impliedly,  capi- 
tal  drawn  out  in  the  interval  between 
the  last  stock-taking  and  the  death  of  a 
partner  must  be  deducted.    IHd, 

14.  The  profits  of  the  offices  of  clerkship 
to  poor-law  guardians,  auperintendent 
registrsr  of  births,  8cc.,  treasurer  of  turn- 
pike trust,  stewardship  of  a  manor, 
treasurership  of  a  chanty  and  receivership 
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of  tithes  at  a  fixed  salary,  held  to  form 
part  of  a  partnership  between  solicitors. 
CoUitu  ▼.  JatkMon.  vol.  81,  p.  645 

15.  As  to  the  proper  mode,  in  the  absence 
of  any  agreement  expressed  or  implied, 
of  taking  the  partnership  accounts  of 
bankers,  as  between  a  surviving  partner 
and  the  estate  of  the  deceased  partner. 
Bate  V.  RobinM.  vol.  32,  p.  78 

16.  By  a  partnership  deed,  annual  rests 
were  to  be  made,  and  entered  in  a  book 
and  signed,  and  which  were  to  be  bind- 
ing and  conclusive  on  the  partners,  and 
in  case  of  the  death  of  a  partner,  the 
survivors  had  a  right  to  take  his  share 
at  the  valuation  appearing  by  the  last 
annual  rest.  The  rest  was  made  in  July, 
1 860,  in  the  absence  of  H.  fi.  ( one  of  the 
partners),  in  which,  according  to  the 
usual  custom,  the  plant,  &c.  was  taken 
at  an  arbitrary  sum  without  any  distinct 
valuation.  A  copy  was  furnished  to 
H,  B.,  who  expressed  no  disapprobation. 
The  book  was  signed  by  all  the  partners 
except  H,  B.,  and  he  died  two  months 
afterwards.  Held,  that  the  rest  was 
binding  on  him  and  his  executors,  and 
the  latter  could  not  require  an  actual 
valuation  to  be  made  of  the  partnership 
property.     Coventry  ▼.  Barclay. 

vol.  ZS,  p.  1 
17>  Under  the  common  decree  in  a  part- 
nership suit,  interest  is  payable,  on  the 
balance  found  due  from  one  partner  to 
another,  from  the  date  of  the  certificate. 
BonmUe  v.  BonvUle.  vol.  35,  p.  129 


PARTNERSHIP  (DISSOLUTION). 

1.  Where  a  partner  does  acts  inconsistent 
with  the  duty  of  a  partner,  and  of  a  na- 
ture to  destroy  the  mutual  confidence 
which  ought  to  subsist  between  partners, 
and  makes  it  impossible  that  the  busi- 
ness can  be  conducted  in  partnership 
with  benefit  to  either  party,  the  Court 
will  decree  a  dissolution  before  the  expi- 
ration of  the  term  for  which  the  partner^ 
ship  was  entered  into.    Smith  v.  Jeyet. 

vol.  4,  p.  608 

2.  Confirmed  and  incurable  insanity  is  a 
ground  for  dissolving  a  partnership,  but 
a  mere  diminution  of  capacity  in  attend- 
ing to  it  is  insufficient  for  that  purpose. 
Sadler  v.  Lee.  vol.  6,  p.  824 

8.  A.f  B,  and  C  agreed  to  enter  into  a 
joint  speculation  in  tea.  One  consign- 
ment only  was  made  by  A.  to  B.,  which 
was  paid  for  by  C.  Disagreements  arose 
respecting  it,  B,  and  C.  insisting  that  it 
was  a  spurious  article,  and  repudiating 
the  consignment.  Held,  that  the  part- 
nership relations  were  not  put  an  end  to 
by  the  repudiation  {  that  the  rights,  ob- 
ligations, and  liabilities  of  the  parties 
could  not  be  settled  by  any  simple  liti- 


gallon  at  law  between  any  two,  and  that 
the  matter  formed  the  proper  subject  of 
a  suit  in  equity.     Cruikekank  v.  M*Viear. 

vol.  8,  p.  106 

4.  By  articles  of  partnership,  it  was  stipu- 
lated that,  in  the  event  of  such  severe 
illness  as  should  oblige  the  Defendant  to 
quit  India  for  more  than  one  year,  the 
books  should  be  made  up  to  the  end  of 
the  partnership  year,  and  a  valuatioa 
should  be  made  of  the  stock.  The  De- 
fendant became  an  incurable  lunatic  on 
his  way  to  India.     He  arrived  there  in 

1841.  and  was  sent  back.  Held,  that 
this  article  contemplated  a  dissolodofl; 
that,  according  to  the  fair  meaning  of  the 
article,  the  event  had  happened,  and  that 
his  partners  were  entitled  to  a  disaolatioo 
as  from  the  end  of  the  partnership  year 

1842,  and  not,  as  contended  by  the  De- 
fendants, from  the  decree.  Bagshaww. 
Parker.  vol-  10,  p.  W2 

5.  In  a  decree  for  the  dissolution  of  a  part- 
nership, a  Defendant  was  ordered  to  coo- 
cur  in'procuring  the  insertion  of  notice 
of  dissolution  in  the  London  Gazette. 
Troughton  v.  Hunter.  vol.  18,  p.  470 

6.  This  Court  will  dissolve  a  partnership 
before  the  expiration  of  the  term,  where 
the  circumstances  have  so  changed,  and 
the  conduct  of  the  parties  is  such,  as  to 
render  it  impossible  to  carry  it  on 
without  injury  to  all  the  partnera.  Har- 
rison V.  Temtant.  voL  21,  p.  482 

7.  This  Court  will  not  dissolve  a  partner- 
ship on  the  ground  of  a  small  infractiofl 
of  the  articles  of  co-partnership.*  Jnder- 
ton  V.  Andereon,  vol.  23,  p.  190 

8.  A  person  selling  a  share  in  his  businea 
and  becoming  a  partner  with  the  par- 
chaser,  for  an  indefinite  period,  would 
not,  in  equity,  be  permitted  to  dissolre 
the  partnership  immediately  afterwards, 
and  retain  the  premium.  Feathenii^ 
haugh  v.  Turner.  vol.  25,  p.  382 

9.  Several  persons  who  were  jointly  en- 
titled to  several  leases  of  a  collieiv, 
worked  it  in  copartnership*  Held,  on  a 
dissolution,  that  one  of  the  co-ownen  of 
the  leases  could  not  insist  on  s  partition, 
though  there  might  be  no  debta,  but  that 
the  whole  must  be  sold,     mid  v.  Miltt. 

vol.  26,  p.  504 

10.  A  notice  of  dissolution  given  to  a  lu- 
natic partner  is  sufficient  to  pat  an  end 
to  the  partnership.     Melkrah  v.  JCeff. 

vol.  27,  p.  250 

11.  Notice  by  two  partners  to  a  third  that 
"we  shall  dissolve  the  partnership"  <» 
the  31st  of  December,  operates  at  a  dis- 
solution on  that  day.     Ibid. 

12.  Partnership  dissolved,  on  the  ground 
that  the  ill-feeling  between  the  partnert 
rendered  it  impossible  thst  the  bosinctf 
could  be  successfully  or  beneficially  con- 
ducted.   Watney  v.  iFelU.    vol.  80,  p.  W 

18.  A  partnerahip  between  two  aolicitoo 
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ibr  their  joint  IItcs  may  be  dissolved 
taitealer,  if  one  of  the  parties  fraudu- 
lently tells  out  trust  funds  and  applies 
the  produce  to  bis  own  use.  Eueli  t. 
Hayward.  Tol.  30,  p.  158 

H.  Several  persons,  having  obtained  a 
minbg  lease  for  sixty  years,  entered 
into  partnership  in  "  the  business  of  iron 
ore  workers'*  for  that  period.  The  busi- 
ness consisted  of  winning  and  selling 
keauiit$  iron  in  an  unmanufactured 
state.  One  of  them  having  become  lu- 
natic, the  Court  dissolved  the  partner- 
ship and  directed  the  wbole  concern  to 
be  sold  by  an  indifferent  person,  with 
liberty  to  the  parties  to  bid.  Rowlands 
V.  £s«M  ;  ffilliamM  v.  RowUmdt, 

vol.  80,  p.  802 

la.  A  partnership  at  will  held  dissolved  as 
from  the  date  of  the  filing  of  a  bill  which 
prayed  for  its  dissolution.  Shepherd  v. 
Mten.  vol.  iS,  p.  577 

16.  A  partnetship  for  ten  years  dissolved 
by  decree  of  tbe  Court  at  the  end  of  three 
years,  tbe  relations  between  the  partners 
being  such  that  it  could  not  be  continued 
with  advantage  to  either  party.  Leory 
V.  ShamL  vol  83,  p.  582 

17.  By  partnership  articles,  one  of  three 
partners  might "  determine  the  co-part- 
nership by  giving  six  calendar  months' 
ootioe:"  and  in  that  case,  immediately 
after  the  expiration  of  the  six  calendar 
months,  the  assets  were  to  be  valued, 
and  after  the  valuation  being  made  and 
the  result  communicated,  the  partnership 
**  shall,  in  regard  to  all  the  said  partners, 
cease  and  determine.  Held,  that  the 
partnership  was  dissolved  at  the  expira- 
tion of  the  six  months,  and  not  from  the 
completion  of  the  valuation,  though  it 
continued  alter  the  six  months,  for  the 
purpose  of  winding  it  up.  Gr{j^ht  v. 
Bneemeii;  Braetwetl  v.  Gr\ffith», 

vol.  35,  p.  48 
18*  A.  B.  having  been  rendered  incapable 
of  performing  his  partnership  duties,  his 
partner  filed  a  bill  against  him  for  a 
oisiolution.  Afterwards  and  before  the 
bearing,  A,  B,'b  health  improved.  Held, 
tbat  &ere  was  not  sumciept  ground 
for  dissolving  the  partnership,  and  all 
proceedings  were  stayed,  with  liberty  to 
Apply.    WhUweUy,Arthmr, 

vol.  35,  p.  140 
19*  By  articles  of  partnership  for  a  term 
l^^tween  A,  and  B.,  all  bills  were  to  be 
*Hpied  by  A,  only.  B»  drew  a  bill  on  a 
customer  for  the  amount  of  his  bill. 
Held,^  that  this  was  not  a  substantial 
violation  of  the  articles.  Chtuman  v. 
^Hee  ;  PHce  v.  Ch§§sman, 

vol.  35,  p.  142 
l-^*  fiiilure  of  one  partner  to  enter  in 
bis  aoeouQta  partnership  moneys  re- 
ceived by  him  is,  of  iuelf  and  inde- 
P^eot  of  any  provisions  in  the  articles 


of  partnership,  a  sufficient  ground  for 
the  other  partner  dissolving.  Chettvum 
V.  Price:  Price  v.  Chceeman, 

vol.  35,  p.  142 
21.  By  articles  of  a  partnership  for  a  term, 
each  partner  was  to  keep  proper  books 
of  account  and  to  enter  all  his  receipts, 
and  in  default  the  other  might  dissolve 
the  partnership.  One  partner  had  made 
small  omissions  in  seventeen  instances, 
which,  in  the  aggregate,  amounted  to 
9/.  10«.  Held,  that  this  justified  the 
other  in  dissolving  the  partnership.  IJdd, 


PARTNERSHIP  (LIABILITY  OF  CO- 
PARTNERS). 

[&«  Co-Trustees*  Liability.] 

1.  A,^  B,  and  C.  executed  to  a  banking 
firm,  consisting  of  £.,  F.  and  G.,  a  power 
of  attorney,  empowering  them  "jointly 
and  severally"  to  receive  the  dividends 
and  to  sell  out  the  stock  itself.  The 
power  was  sent  by  the  bankers  to  their 
broker,  who  deposited  it  with  the  Bank 
of  England.  F,  alone  clandestinely  sold 
out  the  stock,  but  the  firm  had  credit  for 
the  proceeds.  The  sale  was  concealed, 
and  the  amount  of  dividends  for  some 
time  accounted  for.  Held,  that  JS.  was 
liable  for  the  sale,  though  it  had  taken 
place  after  the  death  of  C,  and  G. ;  and 
that  he  would  have  been  equally  liable, 
though  the  proceeds  had  not  been  placed 
to  the  credit  of  the  firm.    Sadler  v.  Lee, 

vol.  6,  p.  324 

2.  A  trustee,  one  of  a  firm  of  stock-brokers, 
misapplied  the  trust  securities.  Hia 
partners  were,  under  the  circumstances, 
made  responsible.  La  Marquise  De  Ri' 
beyre  v.  Barclay,  vol.  23,  p.  107 

3.  A.  who  was  in  partnership  with  B.,  C 
and  D.,  as  stock-brokers,  was  one  of  the 
trustees  of  the  Plaintifi''s  marriage  set- 
tlement. Some  Portuguese  bonds  be- 
longing to  her,  which  were  in  i#.'s  cus- 
tody, were  included  in  the  settlement. 
After  the  marriage,  the  firm  bought  some 
Brazilian  bonds  on  account  of  the  trust. 
The  Court,  from  the  course  of  dealing, 
considered  the  bonds  to  be  in  the  custody 
of  the  firm,  and  A.,  the  trustee,  having 
applied  them  to  his  own  use,  held,  that 
his  co-partners  were,  as  custodians,  liable 
to  replace  them.    Ibid, 

4.  Trust  money  was  sent  to  A.  B.  (one  of  a  - 
firm  of  solicitors,  who  was  himself  one  of 
two  trustees)  for  investment  on  mort- 
gage. The  money  was  paid  into  the 
bankers  to  the  account  or  the  firm,  and 
was  afterwards  drawn  out  by  A,  B.,  and 
never  invested.  Held,  that  the  other 
member  of  the  firm  was  liable.  Eager  v. 
Barnes,  vol.  31,  p.  579 
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PARTNERSHIP  SUIT  (COSTS  OF). 

The  CMts  of  a  suit  to  take  the  partnership 
accounts  are  ordinarily  paid  oat  of  the 
partnership  assets.     Bomnlfe  v.  Bonville. 

vol.  85.  p.  129 


PARTNERSHIP  (WINDING-UP). 

1.  Confirmed  and  incurable  insanity  is  a 
ground  for  disiolving  a  partnership,  but 
a  mere  diminution  of  capacity  in  attend- 
ing to  it  is  insufficient  for  that  purpose. 
Sadler  ▼.  T^e,  vol.  6.  p.  S24 

2.  A.  authorized  the  sale  of  his  share  in 
a  brewery  to  B.,  his  surviving  partner, 
whom  he  appointed  one  of  his  executors. 
B,  conceiving  he  had  duly  become  the 
purchaser,  carried  on  the  business  until 
his  death,  and  it  was  subsequently  car- 
ried on  b^  C,  his  executor.  Afterwards, 
apon  a  bill  filed,  the  sale  was  set  aside, 
and  the  estate  of  A,  became  entitled  to 
share  in  the  profits  made  subsequent  to 
if  .'s  death.  C,  afterwards  became  bank- 
rupt, having  the  whole  trade  property  in 
his  possession.  Held,  that  the  trade  cre- 
ditors during  the  time  the  business  was 
carried  on  by  C,  had  no  lien  for  their 
debts  on  A,*%  share.    Siocktm  v.  Dawton. 

vol  9,  p.  239 
ft.  As  to  the  equity  of  a  creditor  of  a  p>rt- 
nersbip  to  obtain  payment  out  of  the 
separate  estate  of  a  deceased  partner. 
Brawn  v.  GordvfL  vol.  16,  p.  302 

4.  The  distinction  between  joint  and  sepa- 
rate assets  is  not  restricted  to  the  cases 
of  a  distribution  under  a  bankruptcy  or 
insolvency;  it  applies  equally  to  the 
case  of  the  administration  of  assets  of  de- 
ceased partners.    Rtdgwojf  v.  Ciare. 

vol.  19,  p.  Ill 

3.  In  the  administration  of  the  assets  of  a 
deceased  partner,  where  both  partners 
are  solvent,  there  is  no  distinction  made 
between  joint  and  several  creditors ;  they 
are  all  paid,  and  in  taking  the  partner- 
ship accounts,  the  joint  debts  thus  paid 
will  be  allowed  in  account  by  the  surviv- 
ing partner.    Ihid* 

6.  It  the  estate  of  the  deceased  partner  be 
insolvent,  and  that  of  the  surviving  part- 
ner solvent,  the  joint  creditors  will  natu- 
rally go  against  the  surviving  partner, 
who  will  then  be  a  creditor  against  the 
separate  estste  of  the  insolvent  partner 
for  the  amount  paid  by  him  to  the  joint 
creditors  beyond  his  share.    IbifL 

7.  If  both  the  deceased  and  surviving  part- 
ner are  insolvent,  then  the  joint  credUtors 
must  resort,  in  the  first  instance,  to  the 
joint  estate,  and  can  only  go  against  the 
B(>p«rate  estate  of  each  partner  after  the 
oUimaof  his  separate  creditors  have  been 
satiflGed.    iM. 

8.  If  both  partners  die  before  administra- 


tion takes  place,  the  rule  is  the  asme. 
Riiigwa^  V.  Clare,  vol.  19,  p.  11 1 

9.  Partners  having  stipulated  to  devote 
their  whole  dme  to  the  business,  sndone 
having  discontinued  his  services,  an  in- 
quiry was,  upon  a  dissolution,  directed  as 
to  what  was  proper  to  be  allowed  to  the 
other  partner  in  respect  of  the  business 
having  been  exclusively  conducted  by 
him.     Airep  v.  Borham.      vol  29,  p.  620 

10.  Where,  upon  the  ssle  of  a  bosiness,  a 
surviving  partner  had  liberty  to  bid: 
Held,  that  the  book  debts  and  business 
ought  to  be  sold  together  in  one  loL 
Joknaom  v.  HtlleUy.  vol.  34,  p.  63 

11.  A  partnerslvp  was  carried  on  for  four- 
teen years  between  B,  and  G.  under  the 
style  of  "B,  4-  Co:'  On  the  dissolution, 
the  assets  were  divided,  but  no  arrange- 
ment was  come  to  as  to  the  style.  Ildd, 
(hat  the  name  or  style  of  *'  B.  ^  Cs." 
formed  an  undivided  asset  of  the  part- 
nership which  belonged  to  the  partnen 
in  common  after  the  dissolution,  and  that 
B»  was  not  entitled  to  prevent  G.  using 
the  style  of  **il.  Sf  Ck*'  in  his  business. 
Baukt  V.  Gib^mu  vol.  84,  p.  h^ 


PATENT. 

[See  Injunction.] 

1.  A  bill  filed  by  a  patentee,  to  restrain  the 
the  piracy  of  his  patent  and  for  an  sc- 
count,  did  not  distinctly  state  the  speci- 
fication or  explain  the  nature  of  the  in- 
vention .for  which  the  patent  right  was 
claimed ;  but  it  alleged  that  the  specifi- 
cation waa  duly  enrolled,  and  that  the 
drawings  and  description  in  the  specifi- 
cation could  not  be  set  out  in  the  bill, 
and  it  charged  that  the  Plaintiff*  was  the 
inventor  and  that  the  invention  was  new : 
the  Court  (not  without  some  doubt)  held, 
on  the  authority  of  Kay  v.  Mankall,  that 
the  bill  waa  not  demurrable.  Wuthtai 
V.  Keene,  vol.  l,p.287 

2.  Before  the  grant  of  the  Plaintifi''s  pa- 
tent, the  reach  in  spinning-machines  va- 
ried from  less  thsn  an  inch  to  thir^-six 
inches,  according  to  the  length  of  the 
fibre  of  the  material    The  Plaintiff  dii- 
oovered  a  new  and  improved  mode  of 
preparing  flax  and  other  fibrous  sub- 
stances, in  which  process  the  fibre  be- 
came shortened,  and  the  length  of  tbe 
reach  in  spinning  it  was  necessarily  di- 
roiaiahed.     The  Plaintiff  obtained  a  pa- 
tent, firsts  for  thus  preparing  die  fiax  and 
other  fibrous  substances:  and  teeee^lf, 
(or  spinning  it  at  a  shorter  reach  than 
had   been  done  before,  namely,  at  two 
Inches  and  a  half.    Held,  that  the  aecond 
part  of  the  patent  could  not  be  suppertcd, 
and  that  the  patent  waa,  therefore,  in- 
valid.    Xajf  V.  MarekalL       vol  1>  p*^^ 

3.  Under  the  3  ft  6  IFm,  4,  c  83,  a  pa- 
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tentee  hj  the  authority  of  the  SoUcitor- 
Gcnemi,  entered  a  mcrooranduin  of  alter* 
atioo  of  the  enrolmeat  of  the  apecifica- 
tioa,  and  which  it  waa  alleged  extended 
the  patent  and  infringed  upon  another 
patent  granted  to  the  petitioner.  Held, 
that  the  Maater  of  the  Rolls  had  no  ju- 
risdiction to  order  such  raemoranduni  of 
alteration  to  be  expunged.  In  n  Sharp's 
Putemi,  ex  parte  Wwdtworih* 

▼ol.  3,  p.  246 
1  Jortadiction  and  practice  in  correcting 
clerical  errors  in  letters  patent ;  the  pro- 
ceedings in  obtaining  them*  and  in  the 
enrolment     /n  re  NickeVe  Patent, 

vol.  4,  p.  563 

5.  The  clerk  at  the  enrolment  office  cannot 
receive  an  enrolment  conditionally,  and 
the  Master  of  the  Rolls  refused  to  cancel 
or  vacate  an  enrolment  of  a  specification 
which  had  been  left  at  the  office,  and  had 
been  enrolled  notwithstanding  directions 
not  to  enrol  it  until  further  order.  In  re 
Breagh.  vol.  7,  p.  104 

6.  A  patentee  applied  to  the  Court  of  Chan- 
cery to  stay  all  proceedings  on  teire  fa- 
eioM  to  repeal  the  patent,  or  that  a  nolle 
prosequi  might  be  entered,  on  the  ground, 
first,  that  the  prosecutor  was  an  alien; 
secondly,  that  he  had  no  special  interest 
in  the  patent  or  the  repeal  of  it,  but  was 
acting  in  collusion  with  other  persons, 
with  a  view  to  oppress  the  patentee ;  and 
thirdly,  that  the  security  for  costs  given 
by  the  prosecutor  was  improper  and  in- 
sufficient Held,  that  the  Court  had  no 
authority  to  interfere  in  the  matter.    The 

Qieea  v.  Prosser,  vol.  1 1,  p.  306 

7>  In  the  ordinary  coarse  of  proceeding 
open  a  writ  of  scire  facias  to  repeal  let- 
ters patent,  it  is  within  the  discretion  of 
the  Attorney-General  to  determine  upon 
what  or  whose  information,  or  on  what 
terms  or  security,  he  will  permit  the  ac- 
tiou  to  be  prosecuted,  and  the  exercise 
of  his  discretion,  in  the  conduct  of  the 
action,  is  not  subject  to  the  control  of 
the  Court  in  which  the  proceeding  takea 
place.    Ibid. 
S-  In  case  of  apparent  hardship  appearing 
to  (he  Judge  to  arise  from  the  enforce- 
ment of  a  l^al  right  in  proceedings  be- 
fore him,  or  hardship  arising  from  »IIure 
of  security  for  costs  from  the  death  of  the 
relator  or  otherwise,  the  Judge  may  pro- 
perly suggest  to  the  Attorney- General 
the  propriety  of  considering  the  case,  and 
tQty  properly  stay  the  proceedinga,  to 
give  to  the  Attorney-General  an  oppor- 
tunity of  deliberately  considering  the  sub- 
ject; but  he  haa  no  authority  to  overrule 
that  decision  when  formed.     Ibid, 
9*  An  illegal  monopoly  is  a  public  griev- 
jace,  and  the  Crown  havmg  been   in- 
formeil  of  such  a  grievance,  and  having 
the  power  and  duty  to  remove  it,  if  it  be 
*^K  ought  not  to  be  disabled  trom  di- 


recting the  necenary  proceedings  to  ae- 
oertain  the  truth,  because  the  informa- 
tion was  given  by  an  alien,  or  by  a  person 
who  had  no  special  or  direct  interest  in 
the  matter,  or  was  endeavouring  to  pro- 
mote the  interest  of  some  other  person, 
or  waa  actuated  by  some  improper  mo. 
tive.     Queen  v.  Prosser,      vol.  11,  p.  306 

10.  The  practice  of  requiring  security  from 
the  prosecutor  in  a  scire  facias  to  repeal 
a  patent  ia  not  founded  on  any  law  or 
rule  of  Court,  but  seems  to  have  been 
very  properly  introduced  by  the  autho- 
rity of  the  Attorney. General  alone,  al- 
moat  within  living  memory.  There  is  no 
instance  whatever  of  the  Court  having 
interfered  upon  that  subject     Ibid. 

11.  On  a  motion  for  an  injunction  to  re- 
strain the  alleged  infringement  of  a  pa- 
tent, the  Defendant  insisted,  first,  on  the 
invalidity  of  the  patent;  and  secondly, 
that  he  had  not  infiringed  it,  and  an  ac- 
tion was  directed.  Afterwards,  the  De- 
fendant pleaded  in  equity  simply  the 
want  of  novelty  of  the  patent.  This 
Court,  on  allowing  the  plea,  gave  the 
Plaintiff  liberty  to  apply  to  modify  the 
order  made  on  the  application  for  the  in- 
junction, so  aa  to  make  it  conformable  to 
the  issue  tendered  by  the  plea.  Young  v. 
White.  vol.  17,  ^.  532 

12.  Clerical  error,  consisting  of  the  inser- 
tion of  the  name  of  ** Charles"  instead 
of"** George"  in  the  enrolment  of  a  pa- 
tent, ordered  to  be  amended.  Re  Did' 
more.  vol.  18,  p.  538 

13.  A  patentee,  in  1833,  assigned  his  pa- 
tent, but  the  aasignees  omitted  to  register 
it  under  the  16  &  16  Fiet,  c.  83,  s.  35. 
Afterwards,  in  jiugust,  1855,  the  patentee 
assigned  the  patent  to  another  person, 
who  registered  it  on  the  same  day.  The 
first  assignees  registered  their  assignment 
a  week  afterwards.  The  Court,  in  1857, 
on  the  motion  of  the  first  assignees,  or- 
dered the  register  of  the  second  assign- 
ment to  be  expunged,  and  with  costs, 
under  the  38th  section.  Re  Green's  Pa- 
tent, vol.  24,  p.  145 

14.  As  to  the  jurisdiction  of  the  Court  to 
"expunge,  vacate  and  vary"  entries  on 
the  "Register  of  Proprietors"  of  pa- 
tents under  the  15  ^  16  of  Viet.  c.  83, 
s.  38.  In  re  Moreff*s  Patent,  vol.  25,  p.  581 

15.  The  Court  can,  on  motion,  expunge  an 
entry  fraudulently  made,  and  can  direct 
any  facts  relating  to  the  proprietorship 
to  be  inserted  on  the  register;  but  not 
the  legal  inferences  to  be  drawn  from 
them.    Ibid. 

16.  Letters-patent  dated  the  26th  of  Febru- 
ary^ 1855,  were,  under  the  16  Vict.  c.  5, 
s.  2,  to  ceaae  "at  the  expiration  of  three 
years  from  the  date  thereof,  onless  there 
be  paid,  before  the  expiration  of  the  said 
three  years,"  an  additional  stamp  duty  of 
60/.     This  stamp  duty  was  paid  on  the 
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26tfa  of  Pebnuuj,  1858.  Hdd,  that  the 
payment  bad  been  made  witbin  tbe  time, 
and  that  the  patent  was  still  subsisting. 
WUUamt  ▼.  Noik,  yoL  28,  p.  93 

17.  P.  agreed  to  purchase  from  JT.  a  patent 
for  purifying  paraffine,  and  to  work  it 
during  fourteen  years, "  in  case  it  could 
be  so  long  worked  at  a  profit,"  and  to 
pay  a  royalty  of  one-third  of  the  differ- 
ence between  the  market  price  of  crude 
paraffine  and  the  price  it  sold  at  It 
turned  out  that  although  it  eould  be 
worked  at  a  profit,  yet  deducting  the 
royalty  reserved  there  would  he  a  loss. 
Held,  that  the  agreement  was  at  an  end. 
Kemot  w.  PotUr;  Potter  ▼.  Kermat. 

Yol.  80,  p.  848 

18.  An  inventioD  was  described  in  a  book 
published  in  Framee,  copies  of  which 
were  sent  to  England,  to  a  bookseller,  for 
sale.  Held,  that  this  was  a  publication 
of  tbe  invention,  and  that  no  valid  patent 
could  afterwards  be  taken  out  in  this 
country  for  the  same  invention.  Lawg  v. 
Ci$bcrne.  vol.  31,  p.  83 

19.  Whether  upon  a  bill  to  restrain  the  in- 
fringement of  a  patent,  it  is  necessary  to 
allege  that  tbe  patentee  has  duly  paid  the 
instalments  of  stamp  duties  necessary  to 
keep  the  patent  alive,  under  the  16  &  17 
FieU  c.  8,  s.  2,  qtUBrt.  Saraaiu  v.  HameL 
(Na  1.)  vol  82,  p.  145 

20.  Hoops  of  whalebone,  cane  and  other 
substances,  suspended  from  the  waist  and 
forming  a  petticoat,  had  long  since  been 
used  by  ladies.  The  Plaintiffs  took  out 
a  patent  for  using,  for  the  same  purpoie, 
hoops  made  of  steel  watch-springs.  Held, 
that  thia  was  not  an  invention  which 
could  properly  be  made  the  subject  of  a 
patent.     Thomptom  v.  Jamet, 

vol  82,  p.  570 

21.  Upon  the  dissolution  of  a  partnership 
between  the  Plaintiffs  and  the  Defendant, 
the  Defendant  assigned  to  the  Plaintiffs 
sU  his  interest  in  a  patent  which  formed 
part  of  the  assets.  Held,  that  the  De- 
fendant could  not  afterwards  set  up  the 
invalidity  of  the  patent  as  against  the 
Plaintiffs.    Chambtrt  v.  Criehiep. 

voL  ZZ,  p.  874 

22.  As  to  the  right  of  one  of  the  several 
co-owners  of  a  patent  to  use  it  separately 
from  the  other  co-owners  without  sc- 
counting  for  the  profits.  Mathert  v. 
Green,  vol.  34,  p.  170 

28.  A.  obtained  a  patent  for  a  machine, 
after  which  J»  and  B.  jointly  obtained  a 
patent  for  improvements  of  the  same  ma- 
chine, jf,  used  both  patents  independ- 
ently of  B.  Held,  by  the  Master  of  the 
Rolfs,  that  B.  was  entitled  as  sgainst  A, 
to  an  account  of  his,  B.'s,  share  of  the 
profits  derived  from  A.'u  user  of  the  se- 
cond patent,  but  his  decision  was  over- 
ruled by  the  Lord  Chancellor.    Ibid, 

24.  The  Defendant  having,  in  ignorance. 


infriiwed  tbe  Plaintiffs  ]^ateBt,  anb- 
nitted  and  dfered  before  smt  to  pay  tbe 
amouDt  of  profits  saade,  which  were  very 
trifling.  At  the  bearing,  thoogb  a  per- 
petnal  ityanctioa  was  granted,  no  costs 
were  given,  and  an  aocooot  was  granted 
only  npon  the  Plaintiff's  request  and  at 
his  penL     Nmmm  v.  iyjtbmquerque, 

vol  84,  p.  59fi 
25.  A  patentee  is  not  entitled,  after  repli- 
cation, to  an  order,  under  15  &  16  Fiet, 
c.  85,  8.  41,  for  the  delivery  of  psrd- 
culars  of  the  objections  to  the  patent 
which  tbe  Defendant  intends  to  rely  on. 
BonUw.GMdier.  vol.  85,  p.  864 


PATRONAGE. 
[8lBf  Advowsow,  SmoiTT.] 

1.  The  founder  of  an  hospital  or  almshouse, 
by  annexing  the  right  of  nomuiation  to  a 
particular  manor,  held  not  to  have  nude 
them  inseparable  ;  but  that  the  right  of 
patronage  was  in  the  nature  of  a  lay  ad- 
vowson,  which  the  lord  might  alien  with- 
out parting  with  tbe  manor,  and  the  coo- 
werse.  Held,  also,  that  by  the  common  * 
law,  the  grant  of  a  manor  by  the  King 
emm  pertineutibui  would  pass  an  advowson 
appendant  to  it,  and  that  the  statute  17 
Edw.  2,  c  15,  created  a  restriction  ss  to 
advowsons  of  churches  only  and  did  not 
apply  to  the  case  of  a  lay  advowsea 
Attomgjf'General  v.  Bweltme  HoepitoL 

vol.  17,  p.  242 

2.  A  benefice  is  not  made  spiritual  because 
it  can  only  be  held  by  one  in  holy  orderL 
An  hospital  for  poor  without  cure  of 
souls  is  a  lay  foundation,  although  the 
master  is  required  to  be  in  holy  ordeis. 
A ttomejf' General  v.  SL  Crote  Heepital. 

vol  17,  p.  435 

PAUPER. 

[See  Forma  Pauperis.] 

The  1  Will,  4,  c  Z6,  sect.  xv.  rule  17,  did 
not  authorize  the  Court  to  order  that  die 
costs  of  a  Defendant's  contempt  for  not 
answering,  and  who  is  too  poor  to  pay 
them,  may  be  costa  in  the  cause.  Rohey 
V.  Widtetiood,  vol.  7,  p.  54 

PAYMENT. 

[See  CoMDiTtoNAL  Gift,  Debt,  Lapse, 
Payment  (DbbtsandLboacibs),  Pay- 
ment INTO  Court,  Payment  out  of 
Court,  Release.] 

PAYMENT  (DEBTS  AND  LEGACIES, 
CHARGE  OF  DEBTS). 

[See  Executor,  Period  op  Division.] 

1,  A  testator  gave  some  pecuniary  legacies 
to  infants,  to  be  paid  to  them  on  their 
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attaining  twenty-one ;  and  by  a  codicil 
be  directed,  that  aa  &r  as  it  might  be 
practicable,  all  his  legacies  should  be 
paid  within  six  months  after  his  decease 
Held,  that  the  direction  in  the  codicil 
did  not  accelerate  the  time  of  payment 
to  the  infant  legatees.    Froit  v.  Capel. 

▼oL  2,  p.  184 
2.  When  a  legacy  is  directed  to  accumulate 
for  a  certain  period;  or  where  the  pay- 
ment is  postponed,  the  legatee,  if  he 
have  an  absolute  indefeasible  interest,  is 
not  bound  to  wait  until  the  expiration 
of  that  period,  but  may  require  payment 
the  moment  be  is  competent  to  give  a 
▼slid  discharge.    Saundert  v.  Fautier. 

vol.  4,  p.  115 
S.  Legatees  made  bonA  JMe  endeavours  to 
realise  the  primary  fund  on  which  lega- 
cies were  charged,  but  failed  to  prove  the 
existence  of  such  primary  fund  by  rea- 
son of  the  non-production  of  the  account 
books.  The  real  estate  (being  the  se- 
condary fund)  was  directed  to  be  sold  for 
payment  of  the  legacies,, but  the  decree 
was  made,  without  prejudice  to  any  claim 
which  might  be  made  in  respect  of  the 
primary  fund,  in  any  other  proceeding 
against  any  party  who  might  be  answer- 
able for  the  same.    RowUy  v.  Adamt, 

vol.  7,  p.  548 
i.  An  sbsolute  vested  bequest  was  accom- 
panied with  a  direction,  that  it  should 
Dot  be  delivered  till  the  legatee  attained 
twenty-five.  Held,  that  he  was  entitled 
to  payment  on  attaining  twenty-one. 
Aoc/w  V.  Rark€.  vol.  9,  p.  66 

5.  Where  trustees,  under  an  erroneous  view 
of  the  effect  of  a  will,  pay  to  parties 
money  to  which  they  are  not  entitled, 
this  Court,  in  administering  the  estate, 
will  compel  a  restitution  and  repayment, 
and  will  give  a  lien  on  the  other  interests 
of  snch  parties  under  the  will,  even  as 
against  an  assignee  for  valuable  con- 
nderation.    Dibbt  v.  Goren. 

vol.  11,  p.  483 
6<  At  to  the  right  of  a  creditor  to  come  in 
under  a  decree  at  any  time  before  the 
fund  baa  been  distributed.    HartweU  v. 
Cofoia.  vol.  16,  p.  140 

7'  A  testator  bequeathed  leaseholds  to 
truitees,  to  pay  the  rents  to  his  wife  till 
hii  son  attained  twenty-one,  and  then  to 
Mign  them  to  hie  son.  The  wife  died 
during  the  minority  of  the  soiu  Held, 
that  her  legal  personal  representative 
waa  entitled  to  the  rente  until  the  son 
attained  twenty-one.    Laxton  v.  Eedie. 

vol.  19,  p.  821 
S.  A  testatrix  bequeathed  several  legaciea, 
snd,  amongst  others,  one  to  a  servant, 
"if  be  should  be  residing  with  her  at  the 
time  of  her  decease,  but  not  otherwise ;" 
and  she  directed  the  said  legacies  to  be 
pud  "  within  six  months  after  her  de- 
c^Ms,"  and  declared  that  the  legacies 


should  not  be  vested  until  payable.  The 
legatee  died  before  the  expiration  of  six 
months.  Held,  that  the  representatives 
of  the  legatee  were  entitled  to  the  legacy. 
Luetu  V.  CarUM.  vol.  21,  p.  867 

9.  A  purchaser  of  a  legacy  which  has  been 
paid  or  delivered,  cannot  be  called  on  to 
refund  or  pay  any  portion  of  a  debt  sub- 
sequently established  against  the  tes- 
tator's estate.     Noble  v.  Brett 

vol.  24,  p.  499 

10.  Legateea  held  not  liable  to  refund,  at 
the  auit  of  other  legatees,  payments 
voluntarily  made  to  them  by  the  exe- 
cutors, under  a  mistake,  but  held  liable 
to  recoup  out  of  the  undistributed  funds 
in  which  they  were  interested.  Dovmee 
y.  Bullock,  vol.  25,  p.  54 

11.  A  testator  gave  all  his  personal  estate 
to  his  wife  for  life,  and  he  bequeathed 
404.  to  A.  B.,  and  other  pecuniary  lega- 
cies, all  of  which  were  payable  at  her 
death.  By  a  first  codicil,  he  gave  a 
legacy  of  200/.  to  C.  D.  (who  was  not 
mentioned  in  hia  will),  and  he  directed 
that  all  things  in  his  codicil  should  be 
performed  as  if  the  same  were  so  de- 
clared in  his  will.  By  another  codicil, 
he  revoked  the  legacy  of  40/.  to  i#.  B. 
and  gave  her  50/.  Held,  that  the  legacy 
of  200/.  was  psyable  at  the  death  of  the 
testator,  hut  that  the  payment  of  the 
legacy  of  50/.  was  postponed  until  the 
death  of  the  widow.     Gieeler  v.  Jones. 

vol.  25,  p.  418 

12.  An  executor  administered  an  estate, 
and  paid  over  the  residue.  Ten  years 
after,  a  creditor  of  the  testator  brought 
an  action  of  covenant  against  the  exe- 
cutor, who  filed  a  claim  for  administering 
the  estate  and  a  bill  to  make  legacies 
standing  in  the  joint  namea  of  the  exe- 
cutor and  legatee  applicable  to  the  pay- 
ment of  the  debt.  The  debt  was  paid 
out  of  the  legacy,  but  Held,  that  the  exe- 
cutor was  entitled  to  no  costs  of  the 
action  or  suits.    Noble  v.  Brett,  (No.  2.) 

vol.  26,  p.  283 
18.  The  costs  of  all  parties  were,  in  1857, 
ordered  to  be  taxed  and  paid  out  of  a 
fund  in  Court,  and  the  residue  was  di- 
•  rected  to  be  paid  to  the  parties  entitled. 
Solicitors,  who  had  actea  for  some  De- 
fendants down  to  1840,  had  no  notice  of 
the  order,  and  their  costs  had  been 
omitted  in  the  taxation.  Upon  their 
petition,  these  costs  were  ordered  to  be 
taxed  and  paid  by  the  parties  to  whom 
the  residue  of  the  fund  had  been  paid 
over.     Armetrong r,  Storer,    (No.  2.) 

vol.  27,  p.  471 
14.  Bequest  of  residue  to  four  sons  equally, 
but  the  capital  not  to  be  divided  until 
they  should  all  become  settled  in  life. 
The  interest  of  their  portions  alone  to  be 
paid  after  they  were  all  provided  for  until 
they  severally  became  thirty  years  old, 
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when  the  capital  to  be  placed  at  their 
divpoeal.  Held,  that  the  soni  were  en- 
titled to  payment  of  the  capital  on  at- 
taining twenty-ooe.      In  re  Jacob*  t  Will. 

vol.  29,  p.  402 
15.  Ai  to  the  liability  of  a  residuary  do* 
vigee  and  legatee  to  whom  all  the  aaaets 
have  been  handed  over  without  having 
provided  for  the  primary  charge*  thereon. 
Hepworth  v.  BiU.  vol.  SOi  p.  476 


PAYMENT  (INTO  COURT). 

[See  Accountant-Genera  L|  Directors, 
Trustee  Relief  Act,  Vendor  and 
Purchaser.] 

1.  The  sum  to  be  allowed  executors  for  the 
expenses  of  transferring  a  large  sum  of 
money  into  court  is  one  guinea,  and  extra 
brokerage  was,  therefore,  disallowed. 
Hopkimom  v.  Roe»  vol.  1,  p*  188 

3.  An  executor  and  trustee,  who  had  lent 
trust  money  on  unsurrendered  copyholds, 
a  deposit  of  a  lease,  and  a  bond,  ordered, 
on  motion,  to  pay  the  amount  into  court. 
W^ait  V.  Sharratt,  vol.  8,  p.  4S)8 

3.  On  an  application  for  payment  of  money 
into  Court,  it  was  objected  that  persons 
having  an  interest  were  not  before  the 
Court  The  order  was  made  on  the 
undertaking  of  the  Plaintiff  to  make 
them  parties.     Whiimarth  v.  Roherttou, 

vol.  4,  p.  26 

4.  An  order,  on  motion,  for  payment  into 
Court  by  a  trustee  of  trust  funds  admit- 
ted  to  have  been  sold  out  under  a  power  of 
attorney  executed  by  him,  refused,  on  the 
ground  that  there  was  not  a  sufficient 
admission  of  the  misapplication,  and  the 
trustees  being  authorized  to  vary  the  in- 
vestments.   Mei/er  v.  Montriou* 

vol.  4,  p.  848 
6.  The  right  of  the  PlaintilT  to  have  money 
in  the  Defendant's  hands  paid  into 
Court,  must  proceed  on  admissions  in 
the  answer,  made  in  reference  to  an 
equity  raised  by  the  bill,  and  not  in  refer- 
ence to  an  independent  equity  stated 
only  in  the  answer.     Proudfooi  v.  J7«me. 

vol.  4,  p.  476 

6.  Administrator  ordered  on  motion  to 
transfer  a  sum  of  Consols  into  Court, 
upon  admission  in  his  examination  before 
the  Master  that  he  had  possessed  it,  and 
sold  it  out  after  the  bit]  had  been  filed, 
and  invested  it  in  other  secorittes,  which 
he  did  not  specify.     Hinde  v.  Blake* 

vol.  4,  p.  597 

7.  A  truscee  admitted  he  had  sold  out  trust 
stock,  but  he  stated  that  he  had  invested 
the  produce  in  other  securities.  A 
motion  was  made  before  decree,  that  he 
might  repurchase  the  stock  and  transfer 
it  into  Court.  Held,  that  the  Court 
could  make  no  such  order.  Fmtier  v. 
/aekeon,  vol.  6,  p.  424 


8.  Where  Crust  money  appears  to  bave 
been  invested  on  an  improper  seesTity, 
it  will,  on  motion,  be  ocdered  to  be 
brought  into  Court  within  a  given  time; 
but  if  the  case  be  proper,  the  period  will 
be  extended  from  time  to  time,  to  enable 
the  Defendant  to  realise  the  security. 
Score  V.  FortL  vol  7,  p.  333 

0.  Where  part  of  a  residuary  estate  has 
been  invested  on  an  Improper  sceoritj, 
and  the  Defendant  has  an  interest 
therein,  the  Court,  on  being  satisfied 
that  tliere  is  no  existing  claim  on  the 
estate,  sometimes  confines  the  amount  to 
be  paid  into  Court  to  the  share  of  the 
Plaintiff.     /Md. 

10.  The  whole  fund  ordered  under  the  dr- 
cumstances  to  be  paid  into  Court  by  aft 
administratrix,  who  was  partially  iote- 
rested.     Ibid, 

11.  An  order  upon  motion,  for  payment  of 
money  into  Court,  proceeds  upon  the 
admissions  of  the  Defendant,  and  evi- 
dence cannot  be  resorted  to.  Botehetti  v. 
Power.  voL  8,  p.  98 

12.  Three  trustees  admitted  that  trust 
money  was  standing  in  their  joint  names, 
but  one  only  specified  the  amount.  Held, 
that  this  was  insufficient  to  found  an 
order  for  its  payment  into  Court    Ibid, 

18.  Two  trustees  were  authorized  to  invest 
trust  money  in  their  names  "on  good 
security;*'  one  trustee  improperly  in- 
vested 1,600/.  on  mortgage  of  leasehold^ 
in  his  own  name,  the  other  had  declined 
to  act  any  longer.  The  security  realised 
215L  only.  The  trustee  was,  on  motion, 
ordered  to  pay  the  difference  into  Court 
Bomrm  v.  JI#o/e«  vol.  8,  p.  177 

14.  Taxation  of  a  bill  was  directed  on  the 
terms  of  paying  a  sum  of  money  into 
Court  The  fund  accumulated.  Held, 
that  the  solicitor  was  not  entitled  to  the 
stock  and  the  benefit  of  the  accumula- 
tions, but  that  the  whole  must  be  sold 
and  the  produce  applied  In  part  discbarge 
of  the  bilL     In  re  SmUh.     vol.  9,  p.  343 

15.  Upon  a  sale  under  the  Court,  an  order 
upon  the  purchaser  to  pay  his  purehase- 
money  into  Court  cannot  be  obtained, 
until  the  title  has  been  accepted<  or  the 
Master's  report  obtained  in  its  favour; 
and  auch  an  order  obtained  before  such 
acceptance  or  report,  upon  affidavit  of 
service  of  the  notice  of  motion,  was  dis- 
charged with  costs.     Rmtter  v.  Mttrrieii. 

vol.  10,  p.  33 

16.  On  a  motion  to  pay  assets  of  a  teststor 
into  Court,  the  Court  declined  to  direct 
the  payment  of  the  income  to  the  tenant 
for  life,  to  be  continued,  unless  the  exe- 
cutor took  upon  hinsaelf  the  responnbi- 
lity  of  the  parent     Abbjf  v.  Oitfard. 

vol.  11,  p.  23 

17.  Before  the  General  Orders  of  J»n, 
1848,  money  might  be  paid  in  to  the 
name  of  the  Aceoontant-Generali  under 
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(be  10  &  ]  1  yiet.c,96,  without  any  order 
of  t)ie  Court,    /a  re  Biggs,    vol.  11,  p.  27 

18.  Motioo  to  produee  documents  and  to 
piy  nooey  into  Court  refused,  on  the 
ground  that  the  Plaintiff's  title  was  not 
•iKfidently  sdinitted  by  the  answer, 
itHardp  V.  Uitekooek,  ¥oL  1 1 ,  p.  73 

19.  On  such  a  motion,  the  Court  does  not 
require  the  Plaintiff  to  produce  any  ab- 
lolutr  admission  of  title,  but  merely  such 
a  probability  of  title  as  it  can  safely  act 
on.    iUd, 

20.  A  party  having  a  contingent  interest  in 
a  trust  liind  may,  in  a  proper  case,  have 
it  brought  into  Court  for  his  protection ; 
but  be  must  shew  some  sufficient  ground 
for  it.    Rou  ▼.  Rou,  vol.  12,  p.  89 

21.  Motion  to  pay  trust  fund  into  Court, 
refused,  on  the  ground  that  there  wsa  no 
allegation  of  danger,  and  that  the  fund 
might,  if  necessary,  be  sufficiently  pro- 
tected by  a  4i$tring€U.    Ibid. 

22.  A  Plaintiff  cannot,  after  decree,  ob- 
tain an  order  for  the  Defendant  to  pay 
BMKicy  into  Court  upon  admissions  con- 
tained in  bis  answer.  He  must  proceed 
on  the  examination  or  report.  Wright  ▼. 
Ukt9.  vol.  13,  p.  107 

29.  A  railway  company,  under  pressure, 
paid  the  purchase-money  for  lands 
bought  of  a  corporation  to  the  vendors, 
instead  of  paying  it  into  Court  under  the 
8^9  Viei.  o.  18,  s.  69.  Upon  a  bill 
filed  by  the  former,  the  latter  were,  on 
motion,  ordered  to  pay  into  Court  the 
purchase-money  in  their  bands  for  the 
porpose  of  inttrim  protection.  London 
and  Nerth'WeiUm  hailtvay  Company  v. 
Carporaiiomqf  LamcatUr,      voL  15,  p.  22 

24.  Two  trustees,  having  power  to  alter  and 
vary  a  trust  fund,  sold  it  out  for  that 
purpose,  but  allowed  the  produce  to  be 
received  by  one  alone.  Held,  that  the 
other,  who  failed  to  shew  that  the  fund 
was  properly  invested,  was  bound  to  pay 
the  amount  into  Court.  IViglesworlh  v. 
Wigltmorth,  vol.  16,  p.  269 

2^  An  executor,  for  some  years,  received 
the  rents  of  property  specifically  be- 
queathed. Tbe  specific  legatee  having 
iostitaled  a  suit  against  him,  Held,  that 
he  could  not  aet  up  tlM  adverse  title  of  a 
third  party  as  a  defence  to  a  motion  to 
pay  the  amount  into  Court.  Held  also, 
that  the  executor  was  not  entitled  to  de- 
doQt  the  amount  of  debts,  &c.  paid  by 
him,  there  having  apparently  been  suffi- 
cient general  assets  out  of  which  they 
ought  to  have  been  paid.  Lord  v.  Pur- 
those*  vol.  17i  p.  171 

26.  Motion  to  pay  mone^  into  Court,  on  a 
eertiScate  of  the  Chief  Clerk,  signed 
and  approved  by  tbe  Judge,  but  made 
before  the  expiration  of  tbe  eight  days, 
nifttsed.    DmUhtoaite  v.  Spensley. 

vol.  18.  p.  74 

27.  if.uulfi.  were  appointed  trustees,  and 


il.,  B»  and  C.  executors  of  a  wilt  A.  and 
C.  alone  proved.  B^  in  his  answer,  said 
be  declined  to  act  in  the  trusts,  but  it  ap- 
peared that  B.  and  his  partner  were  in- 
debted to  tbe  testatrix  at  her  death,  and 
that  her  executor  had  lent  thero  part  of 
the  assets,  and  that  they  had  paid  some 
of  her  debts.  The  Court,  on  motion,  or- 
dered B,  to  pay  into  Court  the  balance 
due  from  him  and  his  partner,  who  was 
not  a  party  to  the  suit.     White  v.  Barton. 

vol.  18.  p.  192 

28.  Right  of  a  party,  entitled  contingently 
in  remainder,  to  have  the  trust  fund 
brought  into  Court  at  the  hearing,  though 
there  be  no  imputation  against  the 
trustees.  The  Governesses  Benevolent  In- 
sUtution  V.  JUsbridger,        vol.  18,  p.  467 

i9,  A  large  balance  was  found  due  from  the 
legal  personal  representativea,  but  it  ap- 
peared that  the  amount  had  been  received 
under  orders  in  another  suit  by  their  so- 
licitor, who  retained  it  to  satisfy  large 
claims  he  bad  against  his  clients.  The 
cause  coming  on  for  further  considera- 
tion, and  on  a  petition  of  the  Plaintiff, 
the  solicitor  was  ordered  to  pay  the 
amount  into  Court  Bibby  v.  Thompmm. 
(No.  2.)  vol.  32,  p.  647 

30.  Trustees  authorized  a  firm  of  solicitors 
(one  of  whom,  W,,  was  a  trustee)  to  draw 
the  trust  funds  out  of  a  bank.  W.  drew 
it  out  and  misapplied  it.  Tbe  trustees 
were,  on  interlocutory  application,  or- 
dered to  pay  tbe  amount  into  Court. 
lugU  V.  Ptartridge,  vol.  32,  p.  661 

31.  Three  trustees  sold  out  trust  funds,  and 
the  produce  was  paid  to  one  alone.  The 
other  two  were,  on  motion,  ordered  to 
pay  tbe  amount  into  Court.    Ibid. 


PAYMENT  OUT  OF  COURT. 

[See  Parties  (Absent),  Payment  out  op 
Court  (Costs),  Presumption,  Stop 
Order.] 

1.  On  an  application  for  payment  out  of 
Court  of  money  belonging  to  a  married 
woman,  it  must  either  be  shewn  that 
there  has  been  no  settlement  or  agree- 
ment for  a  settlement ;  or,  if  any  settle- 
ment exist,  it  must  be  produced,  to  enable 
the  Court  to  judge  whether  it  affects  the 
fund  in  question :  it  is  not  sufficient  to 
shew  by  affidavit  that  the  particular  fund 
ia  not  die  subject  of  any  settlement.  Rose 
v.iZoZ/f.  vol  1,  p.  270 

(BritUn  v.  Britttn.         vol.  9.  p.  143) 

2.  Where  small  sums  are  payable  out  of 
Court  to  parties,  an  order  will  be  made 
to  pay  them  to  the  solicitor,  he  under- 
talung  to  distribute  them ;  but  it  is  ne- 
cessary either  that  the  petition,  praying 
payment  to  the  solicitor  should  be  signed 
b^  the  parties,  or  that  a  written  authority, 
signed  by  the  parties,  should  be  produced 
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to  the  Court,  ftuthorising  the  pajrment  to 
the  ffolicitor.     KeUall  v.  MtmioH. 

▼ol.  2,  p.  861 

3.  An  order  to  pay  a  sum  of  money  out  of 
Court  should  be  obtained  by  petition  and 
not  on  motion.     Garraii  v.  Nibhek. 

▼ol.  5,  p.  143 

4.  Liability  of  a  party  acting  as  a  solicitor 
in  a  proceeding  in  which  funds  are  wrong- 
fully obtained  out  of  court.  Etart  ▼. 
Litter.  vol.  6,  p.  685 

5.  The  taxation  of  a  bill  was  directed  on 
the  terms  of  paying  the  amount,  SOL,  into 
Court ;  it  was  taxed  at  251.  The  Court, 
upon  moiiom,  directed  payment  out  of 
Court  of  the  fund  depoaiteid.  In  re  Brosi. 
lev.  vol.  7,  p.  487 

6.  The  trustees  of  a  charity  being  nu- 
merous, an  order  was  made  to  pay  the 
dividends  of  a  fund  in  Court  to  the  trus- 
tees or  anp  two  of  them.  Jitantey-Oeme- 
ral  V.  Briekdate.  vol.  8,  p.  223 

7.  In  cases  of  very  small  sums,  standing  to 
a  separate  account  in  Court,  and  where 
the  title  is  simple,  the  Court,  to  save  ex- 
pense, will  order  payment  upon  petition, 
without  attendance  in  Court  Petty  v. 
Petty.  vol.  IS,  p.  170 

8.  Application  that  payment  out  of  Court 
of  a  sum  of  39iL  might  be  made  on  a  York 
probate  refused. 

[The  practice  has  since  been  modified. 
See  the  cases  in  the  note.]    Cope  v.  Cope. 

vol.  14,  p.  649 
{Latour  v.  TyreommeL      vol.  10,  p.  28) 

9.  A  cheque  of  the  Aocountant-General  in 
favour  of  J.  B.,  but  not  delivered  out,  is 
not  A.  B.'b  property,  so  as  to  be  liable  to 
be  seized  by  the  Sheriff  under  the  pro- 
vision of  the  1  &  2  Fiet,  e.  110,  s.  12. 
Leave  to  seize  such  a  cheque  refused, 
but  a  stop  order  was  granted.  Courtoy  v. 
Fincent.  vol.  16.  p.  486 

10.  An  allowance  of  income  pendente  Hte, 
under  the  16  k  16  Flet.  a  86,  s.  67,  will 
only  be  made  upon  the  admission  by  the 
executors  of  assets.    Knight  v.  Knight. 

vol.  16,  p.  368 

11.  ^.  B,,  who  was  entitled  to  a  fund  in 
Court,  assigned  it  to  C.  D.,  who  was  re- 
sident in  /fufto.  C.  D,  appointed  £.  F. 
his  attorney  in  England.    On  the  joint 

{>etition  of  J.  B.,  C.  D,,  and  E.  F^  the 
iind  was  paid  out  to  £.  F.     Fell  v.  Jonee. 

vol.  17.  p.  621 

12.  Moneys  found  due  to  the  estate  of  a 
deceased  person  will  not  be  paid  over  to 
the  representative  appointed  under  the 
16  ft  16  Fict,  c.  86,  s.  44,  but  will  be 
carried  over  to  a  separate  account.  Eyam 
V.  Sntton.  vol.  19,  p.  646 

13.  When  it  is  asked  that  small  sums  may 
be  paid  out  of  Court,  to  the  solicitor  of 
the  parties  entitled,  the  Court  requires 
the  production  of  their  written  consent 
In  a  case  where  the  consent  was  signed 
by  eleven  out  of  twelve  of  the  parties, 


and  the  twelfth  was  in  Jwuriea,  tbeCoort 
dispensed  with  his  signature  on  die  m>- 
licitor's  undertaking  to  pay  over  the 
amount.      Staines  v.  0{fard. 

vol.  20,  p.  4U 

14.  A  fund  in  Court  belonged  in  reveision 
to  a  married  woman.  After  her  death, 
the  husband,  in  1821.  sold  and  assigned 
it  The  tenant  for  life  died,  and  it  having 
been  found  impossible  to  obtain  from  him 
an  affidavit  ot  no  settlement,  the  Court, 
in  1868,  ordered  payment  to  theaatignec 
without  one,  on  proof  of  there  having 
been  no  children.     Clarke  v.  Woodward, 

vol.  26,  p.  455 

16.  Liberty  given  to  apply  at  Chamben  io 
respect  of  the  shares  of  infants  amounting 
to  3792.  each,  in  an  undivided  fund. 
Winkworth  v.  Winkworth.   vol.  32,  p.  2SS 

16.  Money  settled  to  the  separate  use  of 
a  married  woman  is  paid  out  of  Court 
without  any  personal  examination.  Lfdk- 
eoere  v.  Brotheridge,  voL  82,  p.  36S 

17.  Moneys  are  never  paid  out  of  Court  to 
an  administrator  ad  litem.  Williams  w. 
Allen.    (No.  2.)  vol.  32.  p.  650 

18.  An  order  to  pay  over  a  fund  to  persons, 
by  name,  is.  incidentally,  a  determination 
that  other  persons,  who  are  not  named, 
are  not  entitled.    Sheppard  v.  Sheppard. 

vol.33,  p.  129 

19.  A  fund  paid  into  Court  for  the  pur- 
chase, under  *<The  Defence  Act,"  of 
lands  which  were  subject  to  contingent 
charges  was  ordered  to  be  paid  out  ro 
trustees,  they  having  powers  to  sell  the 
land  and  to  give  discharges  for  the  pur- 
chase-money.     Ea  parte  Morehead,  Bs 

The  Drfenee  Act,  I860.*'  voL  33,  p. 254 


•I 


PAYMENT  OUT  OF  COURT  (COSTS). 

1.  In  a  creditors*  suit,  a  mortgagee  eon- 
sented  to  a  sale,  and  the  produce,  which 
was  insufficient  to  pay  the  mortgage,  wu 
paid  into  Court  Held,  that  the  parties 
to  the  suit  were  not  entitled  to  any  costi 
of  a  petition  presented  by  the  mortgagee 
for  payment  out  of  Court  of  the  fiind  to 
him.     Gsrr  v.  Henderson,  voL  11,  p.  415 

2.  The  costs  of  an  application  by  a  new 
master  of  an  hospital  for  payment  of  the 
income  of  a  fund  in  Court,  held  payable 
out  of  the  income.  AtL^Oen.  v.  Satytldei. 

voL  16,  p.  885 
8.  A  railway  company  took  lands  which 
were  vested  in  one  for  life,  with  re- 
mainder over,  and  were  subject  to  s 
mortgage  in  fee  and  to  mortgages  of  the 
life  estate.  Held,  that  the  company  must 
pay  the  costs  of  the  mortgagees  of  a  peti- 
tion for  the  investment  of  die  fund  and 
the  application  of  the  income.  Be  Brooke. 

vol.  30,  p.  236 

4.  Upon  a  petition  to  obtain  out  of  Court 

the    purchase-money   lor   lands  taken 
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under  **  The  Defence  Act,  1860"  (23  & 
24  FkL  c  112).  it  is  not  necesaanr  to 
■er?e  the  Secretary  of  Sute  who  paid  it 
in.    lU  ''The  Drfknet  Act,  1860." 

voL  33,  p.  254 
j.  Upon  a  petition  in  a  tait  for  payment  of 
the  income  of  a  fund  in  Court  to  the  pe- 
titioner, the  cotta  must  he  borne  by  the 
applicant.     Ead$  ▼.  IVtUtom, 

▼ol.  33,  p.  481 


PENALTY. 

[Set  DiscovEET,  Forfeiture.] 

1.  King  Ckarltg  the  Second,  by  letters  pa- 
tent, granted  some  property  in  fee,  sub- 
ject to  a  fee  farm  rent,  and  to  a  proviso 
of  re-entry,  in  case  a  decree  should  be 
made  at  the  suit  of  the  King  for  repair- 
ing the  property,  and  the  same  should 
ifterwarda  remain  for  a  year  out  of  re- 
pair. The  Crown  afterwarda  grranted 
•way  the  renL  Held,  that  the  proviso 
for  re-entry  could  not  be  exercised,  and 
that  it  therefore  formed  no  objection  to 
tbe  title  to  the  property.  Flower  v.  Har^ 
tofp,  vol.  6,  p.  476 

1  A  surgeon  at  9F.,  upon  taking  an  assist- 
ant, required  him  to  give  his  bond,  in  a 
penalty, not  to  practise  at  W,  Afterwarda 
be  diacharged  the  assistant,  who  there- 
upon commenced  practice  at  W.  The 
■nrgeon  then  filed  a  bill  to  restrain  him, 
to  which  the  Defendant  demurred.  The 
Court  overruled  the  demurrer,  holding 
that,  notwithstanding  the  pecuniary  pe- 
ns!^, the  Plaintiff  waa  entitled  to  a 
remedy  in  equity.    Pox  v.  Seard, 

vol.  33,  p.  327 
1  The  Defendant  contracted  to  grant  the 
Plaintiffs  an  underlease  of  property  held 
by  him  under  the  C.  company,  and  he 
oofenanted  that  if  the  C  company  re- 
cited to  grant  a  licence  for  that  purpose 
be  would  pay  the  Plaintiffs  1.000(.  by 
wav  of  liquidated  damages.  Held,  that 
the  Defendant  could  not  escape  a  spe- 
cifie  performance  by  refusing  to  apply 
for  t  licence  and  by  paying  to  the  Plain- 
tiffs the  1,0001.    Long  V.  Bowrimg. 

vol.  33,  p.  583 


"PER  CAPITA"  OR  "PER 
STIRPES.*' 

[&«  Children,  Gift  to  a  Class,  Ibsue 
(Gift  to).] 

1*  A  testator  deviaed  real  estate  in  trust, 
for  the  penons  who  at  his  decease  should 
be  the  next  of  kin  of  R,  D.  deceased,  ac- 
cording to  the  Sutute  of  Distributions, 
sod  their  heirs  as  tenants  in  common. 
'Hie  next  of  kin  conaisted  of  great-grand- 
cbUdren's  children,  and  the  children  of 
P«tt-grandchildren'8  children.     Held, 


that  they  took  per  itirpea,  and  not  per 
eapHom    MaUieon  v.  TaiffleltL 

vol.  3,  p.  131 

2.  Bequest  **Xo  A.  and  to  the  children  of 
B.,  to  be  equally  divided.'*  Held,  that 
they  took  per  capita.  Dowding  v.  Smith. 

vol.  3,  p.  541 

3.  A  testatrix  directed  her  trustees  to  di- 
vide the  rents,  &c.  of  her  real  estate 
equally  between  A^  B.,  C,  and  D,  the 
widow  of  £.,  until  £.'s  children  attained 
twenty-one ;  and  upon  their  attaining 
twenty. one,  the  trustees  were  to  sell  and 
divide  the  produce  between  A,.,  B.,  C, 
and  the  children  of  B.,  **  in  equal  shares 
and  proportions  as  tenanta  in  common  ;** 
but  if  /).  married,  her  part  of  the  income 
was  to  be  applied  to  the  maintenance  of 
£.'s  children  ;  and  she  gave  the  residue 
of  her  real  and  personal  estate  "  equally 
between  A,,  B.,  C,  and  the  children  of 

B.  who  attained  twenty-one.*'  There 
were  four  children  of  B.  who  attained 
twenty-one.  Held,  that  they  did  not  take 
the  property  per  capita  with  A.,  B.,  and 

C,  but  one- fourth  only  between  them. 
Brett  V.  Norton.  vol.  4,  p.  239 

4.  Gift  to  A.  for  life,  with  remainder  to  the 
daughters  of  E.  **  and  their  descendants, 
per  etirpes,  to  hold  to  them,  their  heirs, 
and  assigns  for  ever.'*  The  daughtera 
had  children  at  the  death  of  the  testator 
and  of  the  tenant  for  life.  Held,  that  the 
daughters  took  absolute  interest  and  in 
joint  tenancy,  and  that  the  issue  could 
only  take  by  substitution.  Dick  v.  Lacey, 

voL  8,  p.  214 

5.  The  words  per  etirpet  held  to  import  not 
only  distribution,  but  succession  or  some 
species  of  representation.   Ihid, 

6.  Gift  of  a  legacy  to  A*  for  life,  with  re- 
mainder to  B.  for  life,  and  after  the  death 
of  the  survivor,  upon  trust  to  pay  it "  to, 
between  or  amongst  C,  if  then  living, 
but  if  then  dead,  to,  between  and  amongst 
C.*s  children  and  the  children  of  B.  then 
living,  equally,  &c.*'  Held,  that  C.  and 
the  children  of  B.  took  per  capita.  Rick' 
abe  V.  Garwood,  vol.  8,  p.  579 

7.  Residuary  bequest  in  trust  for  A.  for  life, 
and,  after  her  decease,  to  distribute*'  be- 
tween the  testator's  brothers  and  sisters, 
and  such  of  their  children  as  should  be 
then  living,  the  parents  and  children  to 
be  classed  together,  and  to  share  in  equal 
proportions."  Held,  that  those  brothers 
and  sisters  and  children  only  who  sur- 
vived A.  were  entitled,  and  that  they  took 
per  capita.     Twmer  v.  Hudson. 

vol.  10,  p.  222 

8.  Bequest  of  2,000/.  to  be  equally  divided 
amongst  test8tor*s  next  of  kin,  both  ma- 
ternal and  paternal.  Held,  that  the  fund 
waa  diviaible  between  the  twoclaases  per 
capita,' nnd  not  per  etirpee.  Dugdate  v. 
Dugdale.  vol.  11,  p.  402 

9.  Bequest  to  be  equally  divided  between 
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A,  aod  wife  and  B.  and  wife  for  their 
lives,  after  which,  to  be  equally  divided 
between  their  children,  t.  e.  the  children 
of  A.  and  B.  Held,  that  tlieir  children 
took  ptr  eapita,  and  that  on  the  death  of 
A,  and  hit  wife,  a  moiety  became  di- 
viflible*  equally,  amongst  the  children  of 
A,  and  B.     Abrty  t.  Neumtan. 

▼ol.  16,  p.  481 

10.  A  testatrix  bequeathed  stock  to  2*.  P. 
and  J.  S.  for  their  lives,  and  from  and 
after  their  decease,  to  the  ''surviving 
children"  of  the  said  T.  P.  and  J.  A,  share 
and  share  alike.  Held,  that  the  children 
living  at  the  death  of  the  survivor  of  T. 
P.  and  /.  S.  were  alone  entitled,  and  that 
they  took  per  capita  and  not  per  iiirpet. 
Slevemm  v.  Gullan.  vol.  18,  p  590 

11.  A  testator  directed  his  executors  to 
pay  and  divide  the  residue  **  unto  and 
amongst  his  own  next  of  kin  under  the 
Statute  of  Distributions."  Held,  that 
brothers  and  deceased  brothers'  children 
took  per  ttirpe$.     Lewis  v.  Mmris. 

vol.  19,  p.  84 

12.  Bequest  of  residue  to  "divide"  the 
same  between  the  brothers  of  A^  and  the 
nephews  of  B.,  and  my  housekeeper  C. 
Held,  that  they  did  not  entitle  C.  to 
one-third,  but  that  all  the  objecta  took 
equally.    Amean  v.  Harrta.  vol.  19,  p.  210 

13.  The  testator  gave  a  residuary  fund  to 
his  brothers  and  sisters  for  life,  and  from 
and  after  the  decease  of  the  survivor  to 
pay  the  principal  to  their  issue  who 
should  live  to  attain  twenty-one,  or  the 
issue  of  such  of  them  as  should  be  then 
deceased,  such  class  of  iasue,  whether  in 
the  6rst  or  second  degree,  to  take  only, 
as  amongst  themselves,  the  shares  which 
their  parents  would  have  been  entitled  to 
if  living.  Held,  that  the  children  of  the 
brothers  and  sistars  took  per  tiirpet,  and 
that  the  children  of  one  of  the  testator's 
nephews,  who  died  in  the  testator's  life- 
time, took  with  their  uncles  and  aunts 
the  share  which  their  father  would  have 
taken  if  then  living.    Skand  v.  Kidd, 

voL  19,  p.  310 

14.  A  testator  gave  a  fund  to  his  wife  for 
life,  with  a  power  to  her  to  appoint  it  by 
will  amongst "  A»,  B.  and  C.  and  their 
respective  children,*'  and  in  defeult  of 
appointment,  he  directed  the  same  at  his 
wife's  death,  to  go  amongst  all  the  said 
children  equally.  The  wife  made  no  ap- 
pointment. Held,  1st,  that  the  children 
alone  took,  to  the  exclusion  of  their  pa- 
rents ;  2ndly,  that  they  took  per  eapHa ; 
and  Srdly,  that  the  fimd  vested  in  the 
children  living  at  the  death  of  the  tes- 
tator, subject  to  ita  being  divested  by  the 
exercise  of  the  power,  or  by  the  birth  of 
other  children  before  the  death  of  the 
tenant  for  life.    PaHistm  v.  PaUitM, 

voL19,p.638 

15.  The    testator    had   a  son   and    two 


daughters  (A,  and  C.)  living,  snotlier 
daughter  (B.)  mas  dead,  having  left  6ve 
daughters.  He  bequeathed  16,0001.,  h 
to  5,00M.  for  A,  for  life,  with  remainder 
to  her  children,  as  to  5,0002.  to  the  five 
daughters  of  B.  and  as  to  the  remaiolnf^ 
5,000/.  to  *C.  for  life,  with  remainder  to 
her  children.  He  then  gave  the  residue 
'*  equally  amongst  his  son,  his  daugbter 
A,.,  the  five  daughters  of  B.,  and  bis 
daughter  C,  to  be  settled  as  he  directed 
the  three  sums  of  5,000/.  on  them  and 
their  issue."  Held,  that  the  fife 
daughters  of  B.  took  per  eapitOj  so  that 
each  was  entitled  to  one-eighth  of  the 
residue.     Tyndmlg  v.  9Filkiii»om, 

vol.  28,  p.  74 

16.  Bequest  of  shares,  the  profits  to  be 
invested  and  the  interest  applied  in  the 
education  of  the  children  of  A.  and  B.  io 
equal  sharea;  "  and  on  their  attaining 
twenty-one,  the  whole  to  be  sold  snd  di- 
vided equally  among  them."  There  wai 
a  gift  over  if  A,  and  B.  ahould  die  with- 
out issue.  A.  and  B.  had  no  child  at  the 
testator's  death  :— Held,  that  all  thecbii- 
dren  oiA,  and  B.  took,  and  that  the  class 
was  not  limited  to  those  bom  when  the 
first  attained  twenty-  one ;  and  sscondly, 
that  the  children  of  A.  and  B.  took  ptr 
capita,  and  not  per  etirpee.  Armilage  v. 
Waiiamt.  rol.27,p.846 

17.  Bequest  between  and  amongst  an  snd 
every  the  child  and  children  of  7'Amm»T. 
deceased,  and  Henry  7.,  in  equal  shares. 
Held,  that  all  the  children  of  f^osMasnd 
of  Henry  took  equally,  per  eoptlo,  and  not 
per  siirpee,  and  that  Henry  himself  took 
nothing.    In  re  Daifiee'i  WHL 

vol.  29,  p.  93 

18.  A  testator  bequeathed  bis  residue  to  hit 
wife  for  life,  and  afterwarda  "  to  hia  and 
her  next  of  kin  in  equal  shares.'*  Held, 
tliat  the  nearest  of  kin  of  both  took  as  one 
class,  and  not  per  eHrpee.  Beck  v.  Tkt 
Attorney'  GeneraL  voL  81 ,  p.  81 8 

19.  Bequest  to  the  deseendanta  of  the 
brothcra  and  sisters  of  the  testator's 
grandfather,  in  equal  ahares,  per  iikpit 
and  not  per  capita*  There  were  two  sis- 
ters. Held,  that  the  fund  was  divisible, 
in  the  first  instance,  into  moieties,  snd 
that  one  belonged  to  the  descendants  of 
one  sister  per  capita,  and  that  the  other 
moiety  similarly  to  the  desoendaats  of 
the  other.    Bebinsan  v.  Shepherd. 

vol.  82,  p.  665 


PERIOD  OF  ASCERTAINMENT. 
[See  Gift  to  a  Class.] 

1.  A  testator  gave  q>ecifie  legfacies  to  three 
of  his  nieces  (daughters  of  his  nstar)  by 
name,  and  the  residue  to  his  sister  and 
her  huaband  for  their  lives,  subject  to  an 
annuity  to  A,,  andaftar  the  death  of  the 
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parents  and  A.  he  directed  the  residue  to 
be  "  divided  equally  between  the  daugh- 
ters of  bis  said  sister"  and  which  he  be- 
queathed "to  his  said  nieces."  There 
was  a  gift  over,  if  no  daughter  of  his 
sister  should  be  thm,  living.  The  sister 
had  four  daughters  born  at  the  date  of 
the  will,  and  another  bom  after  the  tes- 
utor's  death.  Some  only  survived  the 
tenants  for  life.  Held,  that  the  residue 
was  divisible  among  all  the  nieces,  and 
that  they  took  vested  interests,  subject  to 
be  divested  in  an  event  which  had  not 
happened.     Loeker  v.  Bradley. 

vol.  5,  p.  59S 

2.  Bequest  to  A.  for  life,  and  at  her  death 
for  her  brother  and  sister  and  the  tea* 
tator's  brothers  and  sister  equally.  At 
the  date  of  the  will  A.  had  one  brother 
aod  sister,  and  the  testator  had  three 
brothers  and  one  sister.  Held,  that  this 
vu  not  a  gift  to  an  unascertained  class, 
but  to  the  brothers  and  sisters  living  at 
the  date  of  the  wilL  Havergal  v.  Harru 
ws.  vol.  7,  p.  49 

3.  Devise  to  trustees  in  fee,  upon  trust  to 
demise  until  the  testator's  youngest  child 
attained  twenty-one,  and  during  the  mi- 
Qority  of  .such  youngest  child,  to  pay  the 
rents  to  the  testator's  wife,  for  the  main- 
teoaoce  of  herself  and  children,  and 
when  and  so  soon  as  the  youngest  surviv- 
ing child  should  attain  twenty-one,  to 
ttll  and  divide  the  produce  **  between 
vA  amongst  the  testator's  wife  and  all 
bis  children  who  should  be  then  living, 
io  equal  shares."  And  in  case  of  the 
death  of  any  child  before  the  estates  be- 
came saleable,  his  children  were  to  take 
^  share.  The  children  all  died  under 
twenty-one  without  issue.  Held,  that  the 
wife  was  entitled  to  the  whole  estate. 
Coitte  v.  Bate,  vol.  7,  p.  296 

^•Bequest  to  A.  during  widowhood,  and 
immediately  after  her  death  or  second 
marriage,  whichever  event  should  first 
happen,  to  trustees  to  sell  and  divide  be- 
tween several  persons  named,  or  such  of 
them  as  should  be  living  at  the  death  of 
^'  A.  married  again.  Held,  that  the 
property  thereupon  became  immediately 
distributable.    Bainbridge  v.  Cream. 

vol.  16,  p.  25 


PERFORMANCE. 

[See  Satisfaction.] 


PERIOD  OF  DIVISION. 
[^«  Payment  (Debts  and  Lkoacies).] 

^-  A  limited  fund  was  given  to  A.  B.  until 

»n»e  child  of  his  should  attain  twenty- 

one,  and  1,000/.  Consols  was  to  be  paid 

^wreout  to  each  of  his  children  as  they 

^01..  XXXVI -8. 


attained  twenty-one.  The  fund  was  in- 
sufficient to  provide  fbr  all  the  children. 
A  child  attained  twenty-one.  Held,  that 
he  was,  notwithstanding  the  deficiency, 
entitled  to  1,000/. Consols.  Evans  v.  Har' 
Tie.  vol.  St  p.  45 

2.  Bequest  of  the  interest  of  one  property 
to  two  sisters,  and  of  another  property 
to  a  female  cousin,  and  **  in  case  of  the 
death  of  the  above  three  females"  over. 
Held,  that  the  gift  over  took  effect  as 
each  fund  was  liberated  by  the  death  of 
the  tenants  for  life  thereof  respectively. 
Swan  V.  Holmes,  vol.  19,  p.  471 

8.  Under  a  devise  of  renewable  leaseholds 
and  copyholds  to  four  grandchildren 
equally,  and  after  their  death,  **  for  such 
children  as  they  or  any  or  either  of  them 
should  leave  her  or  him  surviving." 
Held,  that  on  the  death  of  each  grand* 
child,  his  "children"  then  surviving 
took  as  tenants  iu  common.  Waldron  v. 
Boulter,  voL  22,  p.  284 

4.  By  a  will,  the  residue  was  given  to  seven 
persons  as  tenants  in  common  for  life, 
and  on  the  death  of  the  survivor  was  to 
be  divided  amongst  their  children  then 
living  per  stirpet.  By  a  codicil,  the  gift 
to  the  children  was  revoked,  and  the  re- 
sidue was  to  be  divided  **  from  and  after 
the  several  deceases"  of  the  seven,  "and 
after  the  decease  of  the  survivor  of  them," 
amongst  their  children  per  capita.  Held, 
that  the  words  *'from  and  after,"  &c., 
were  to  be  read  disjunctively,  and  that, 
on  the  death  of  any  of  the  seven,  one- 
seventh  was  divisible  amongst  children 
of  the  seven  per  capita.    Cope  v.  Henshaw. 

vol.  85,  p.  420 


PERISHABLE  PROPERTY. 

[See  Breach  of  Trust,  Conversion  op 
Assets,  Investment,  Life  Tenant 
AND  Remainderman.] 

1.  A  testator  bequeathed  to  his  widow  "all 
the  interest,  rents,  dividends,  annual  pro- 
duce and  profits,  use  and  enjoyqnent  of 
all  his,  the  testator's,  real  and  personal 
estate"  for  life,  and  at  her  decease  he 
gave  to  E,  R,  P,  **  all  the  rest  and  resi- 
due of  his  estate  and  effects  whatsoever, 
both  real  and  personal."  Held,  on  the 
context  of  the  will,  that  the  widow  was 
entitled  to  the  enjoyment,  during  life,  of 
the  perishable  property  of  the  testator 
" in  specie" and  without  a  conversion  for 
the  benefit  of  the  remainderman.  Pick* 
ering  v.  Pickering,  vol.  2,  p.  31 

2.  A  testator  possessing  long  annuities  and 
money  in  different  funds  bequeathed  the 
residue  of  his  estate  to  A,  for  life,  and 
after  her  death  he  gave  certain  stock  le- 
gacies and  whatever  there  might  remain, 
to  fi.  Held,  that  the  long  annuities 
ought  to  be  converted  for  the  benefit  of 
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the  parties  in  remainder.     lMi\/ield  ▼. 
Baker.  vol.  2,  p.  481 

8.  A  testator  gave  the  residue  of  his  estate 
and  effects  to  trustees,  to  permit  the  rents, 
interest  and  annual  proceeds  to  be  re- 
ceived by  A.  for  life,  and  after  his  de- 
cease to  C.  and  Z).  when  they  attained 
twenty-one,  with  power,  after  the  death 
of  A^  to  apply  the  rtnU,  &c.  towards 
the  maintenance  of  C,  and  Z>.  until  their 
shares  should  become  vested.  Part  of 
the  residue  consisted  of  leaseholds.  Held, 
that  the  tenant  for  life  was  entitled  to  en- 
joy them  in  specie,  and  that  they  were 
not  to  be  converted  for  the  benefit  of 
those  in  remainder.  Goodtnough  v.  TVe- 
wMmmdo,  vol.  2,  p.  612 

4.  Executors  who,  contrary  to  the  trusts  of 
the  will,  had  permitted  the  tenants  for 
life  to  ei\)oy  leasehold  property  in  specie, 
the  title  to  which  was  bad,  but  of  which 
no  advantage  was  taken  by  die  owners  of 
the  property,  being  responsible  for  the 
value  of  the  lease  at  the  tesutor's  death. 
Held,  that  such  value  should  be  ascer- 
tained, hamng  regard  le  the  et^offwteui  oe- 
taaUy  had  tkereuader*  MthrUne  v.  An- 
drtwt.  vol.  3,  p.  72 

6,  A  testator  gave  his  widow, "  the  full  and 
entire  enjoyment"  of  his  real  and  per- 
sonal estatea,  which,  after  her  death,  he 
gave  to  other  persons;  and  he  empow- 
ered her  to  retain  a  portion  of  a  sum  of 
150^  a  year  given  to  other  parties,  for 
renewing  the  leaseholds.  Held,  she  was 
entitled  to  enjoy  the  leasehold  sm  specie, 
that  it  was  not  imperative  on  her  to  renew, 
but  that  she  had  acted  wrong  in  surren- 
dering a  lease,  of  which  she  was  the  only 
eeeiui  que  vie,  as  she  thereby  deprived 
herself  of  the  option  of  renewing  for  the 
benefit  of  the  parties  in  remainder.  Har- 
vey V.  Harvey.  vol.  5,  p.  184 

6.  A  testatrix  gave  her  property,  with  cer- 
tain exceptions,  to  her  granddaughter, 
and  afterwards  stated  **  that  her  propertv 
was  in  the  Bank  and  India  House/' 
Held  (assuming  her  to  take  for  life),  that 
she  was  entitled  to  eojov  the  Bank  and 
Jndili  stock  in  specie,  and  that  it  was  not 
liable  to  be  converted  into  Consols.  Hub' 
bard  v.  Young.  vol.  10,  p.  203 

7.  A  brewer,  who  carried  on  trade  upon 
leasehold  premises,  gave  his  freeholds, 
leaseholds,  shares  in  the  brewery,  moneys, 
and  personal  estate  to  trustees  upon 
trust,  after  railing  an  annuity  and  por- 
tions "  to  pay  to  or  permit  and  suffer  or 
well  and  sufficiently  to  authorize  and 
empower  his  son  and  his  assigns  to  re- 
ceive and  take  the  interest,  dividends 
and  annual  income  for  life."  The  Court, 
though  of  opinion  upon  the  context,  that 
if  there  had  been  no  question  as  to  the 
trade,  the  son  would  have  been  entitled 
to  enjoy  the  leasehold  property  for  life, 
in  specie,  yet,  thinking  that  there  was 


not  sufficient  to  aatborixe  the  csnying 
on  of  the  trade,  held,  that  the  testator's 
property  ought  to  have  been  coovoted 
on  the  testator's  death.  Kirkmamyi.Bettk. 

vol.11,  p.  273 

8.  A  testator  possessed  of  sums  in  various 
stocks  and  of  long  annuities,  gave  cer- 
tain specific  and  general  stock  Isgarics; 
*'and  as  to  all  the  rest,  rosidue,  and  re- 
mainder of  his  estate,"  he  gave  to  lui 
widow  for  life.  And  after  her  decease  be 
bequeathed  "K"  as  follows: — He  then 
gave  various  general  stock  legates,  tai 
whatever  then  might  be  remaining,  liter 
the  above-mentioned  divisions  had  bees 
made,  he  gave  to  the  Plaintiffs  Held, 
that  the  widow  was  not  entitled  to  eqoy 
the  Long  Annuities  in  specie.  LicMJUd  t. 
Baker.  vol.  1 3,  p.  447 

9.  A  tenant  for  life  was  wrongfully  per- 
mitted to  enjoy  a  perishable  property  n 
specie.    The  executor  died,  and  tbe  t^ 
nant  for  life  then  proved  the  will,iB^ 
continued  to  receive  the  income.    Oii 
bill  against  the  representatives  of  tke 
executor  and  the  tenant  for  life,  whick 
contained  no  special  charge,  and  sfter  the     j 
common  decree :   Held,  that  in  socb  a    | 
suit,  a  legatee  could  not  be  made  to  re-    | 
fund  over-payments  voluntarily  nude  bj 
the  executor ;  and,  secondly^  that  the  te« 
nant  for  life  must  account  for  the  surploc 
income  received  by  her  after  she  had 
proved  the  will,  but  not  for  that  received 
before.    Ibid, 

10.  The  rule  laid  down  in  Howe  v.  The 
Earl  rf  Dartmoua  (7  Ves.  137a)  ii,  that 
where  property  of  a  perishable  nature  b 
given  to  be  epjoyed  in  succession,  tk 
object  of  tbe  testator  can  only  be  rf- 
fected  by  converting  the  property  ista 
permanent  annuities,  and  giving  each 
person,  in  succession,  the  dividends  of 
the  fund.  This  rule  prevails,  uolesi 
there  can  be  gathered  from  the  will  looe 
expression  of  intention  that  the  property 
is  to  be  enjoyed  in  specie,  and  which  it  i« 
Incumbent  on  those  contesting  the  appli- 
cation of  the  rule  to  point  out.  Msrgn 
V.  Morgan^  voL  14,  |^  72 

U.  Modem  cases  allow  small  indicatioos 
of  intention  to  prevent  the  application  of 
the  rule ;  but  the  mere  absence  of  any 
direction  to  convert  is  insufficient.   Ibid. 

12.  Upon  the  construction  of  a  will,  held 
that  the  tenant  for  life  of  a  residue  was 
not  entitled  to  the  perishable  property  is 
specie.    Ibid. 

13.  A  power  to  vary  securities  is  important, 
as  shewing,  that  the  testator  did  not  io- 
tend  his  residue  to  remain  on  perishable 
security.    Morgan  v.  Morgan. 

vol.  14,  p.  85 

14.  A  testator,  after  giving  some  legacies, 
proceeded:  **The  residue  of  my  pro- 
perty, of  every  description  it  msy  be  at 
my  death,  I  bequeath  the  interest  sod 
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proceeds  thereof  to"  A.  for  life.  He 
then  gave  the  **  interest  and  proceeds  " 
to  others  for  life,  and  after  their  deaths 
he  bequeathed  '*the  said  residue'*  to 
another.  Held,  that  A.  was  not  entitled 
to  the  specific  enjoyment,  and  that  the 
whole  of  the  property,  after  paying  some 
legacies,  must  be  converted  into  Consols. 
TkotnUm  ▼.  Ellii.  vol.  15,  p.  193 

15.  Railway  shares,  although  not  a  perish- 
able property,  must  he  conyerted  into 
Consols  as  between  the  tenant  for  life  and 
remainderman.    lUd* 

16.  A  testator  gave  his  freehold,  copyhold 
and  leasehold  estates,  and  all  his  stocks, 
shares  and  personal  estate,  to  trustees,  in 
trust  to  receive  the  "rents,**  issues  and 
profits,  and  thereout  to  keep  the  houses, 
&C.  in  good,  substantial  and  tenantable 
repair,  and  renew  his  leaseholds,  &c., 
Bad  then  to  pay  "the  net  income  aris- 
ing from  the  residusry  real  and  per- 
aooal  estate'*  to  his  wife  for  life.  Held, 
fint,  that  the  wife  was  entitled  to  enjoy- 
ment in  tpeeie:  and  secondly,  that  all 
ordinary  repairs  were  to  be  paid  out  of 
the  income,  but  not  such  extraordinary 
repairs  as  would  amount  to  rebuilding 
the  houses.    Crowe  v.  Crirford, 

vol.  17,  p.  507 
17.  A  testator  devised  his  real  and  per- 
sonal estate  to  trustees,  upon  trust  to  sell 
and  put  out  one-nioth  of  the  produce  in 
Government  or  real  securities,  and  to  pay 
the  interest  to  A.  for  life,  and  afterwards 
to  her  children.  By  a  codicil,  he  be- 
queathed a  leasehold  to  the  trustees,  to 
hold  upon  the  same  trusts,  in  all  respects, 
and  for  the  same  persons,  and  subject  to 
the  same  powers,  provisoes,  conditions 
and  limitations,  as  the  above  one-ninth. 
Held,  that  A,  was  not  entitled  to  enjoy  the 
leasehold  in  tpeeie,  but  that  it  must  be 
sold,  and  invested  for  the  benefit  of  the 
parties  entitled  in  succession.  Murton 
^'Markhy.  vol.  18,  p.  196 

1&>  A  testator  gave  **  all  his  freehold,  copy- 
hold and  leasehold  estates,  and  all  other 
his  real  and  personal  estate,"  to  trustees, 
upon  trust  to  get  in  all  money  due  to 
him  on  **  mortgages,  bonds  or  other  se- 
curities and  rents,"  and  after  payment  of 
debts  and  legacies,  to  lay  out  the  residue 
in  the  public  stocks  or  funds ;  and  as  to 
one-half  of  his  '*  freehold,  copyhold  and 
leasehold  estates,  and  all  the  trust  mo- 
neys, stocks,  funds  and  securities,  and 
all  other  his  real  and  personal  estate," 
ppoD  trust  for ^. and  B.  for  life,  and  "the 
inheritance  and  capital,"  after  their  de- 
cease, to  be  in  trust  for  the  children  of 
ooe  of  them.  Held,  that  terminable  go- 
vernment annuities,  and  annuities  for 
years  charged  on  parish  rates,  and  furni- 
ture, &C.,  forming  part  of  the  testator's 
estate,  ought  to  be  converted  into  Con- 


sols, but  that  the  leaseholds  were  to  be 
enjoyed  in  tpeeie.    Hood  v.  Clapham, 

vol.  19,  p.  90 

19.  A  testator  gave  '*  all  his  property,  both 
real  and  personal,"  to  his  wife  for  life, 
and  he  authorized  her,  with  the  consent 
of  his  executors,  to  sell  or  exchange  "any 
part  of  his  property."  After  her  death, 
he  gave  "  all  his  property,  both  real  and 
personal,"  to  his  daughters,  and  after- 
wards to  their  children.  Held,  that  the 
tenants  for  life  were  not  entitled  to  enjoy 
the  property  in  tpeeie^  but  that  the  perish- 
able part  must  be  converted.  Jebb  v. 
TngwelL  vol.  20,  p.  84 

20.  A  testator  gave  the  ''residue  of  bis 
estate  and  effects"  to  trustees, upon  trust 
to  sell  sufficient  to  pay  his  debts,  and 
after  payment,  to  hold  **  his  said  residu- 
ary estate  and  effects,"  in  trust  to  pay 
'*  the  rents,"  interest,  dividends  and  an- 
nual produce  to  A.  for  life*  There  was 
a  power  to  let  and  sell  with  the  consent 
of  A.  Held,  that  A.  was  entitled  to  en- 
joy leaseholds  in  tpeeie.    Hind  v.  Selby. 

vol.  22,  p.  873 

21.  A  testator  having  freeholds  and  lease- 
holds, gave  ''all  his  real  and  personal 
estate"  upon  trust, "  out  of  the  rents  and 
profits  of  his  said  real  and  personal 
estate,"  to  pay  his  widow  sufficient  for 
her  maintenance ;  and  on  her  death,  he 
devised  '*  all  his  said  real  and  personal 
estate"  to  his  children.  Held,  that  the 
trustee  was  not  bound  to  convert  the 
leasehold  property.    Wearing  v.  Wearing. 

voL  23,  p.  99 
2X  Trustees,  having  a  discretion,  allowed 
a  reversionary  interest  to  remain  unsold 
for  nineteen  years,  when  it  fell  into  pos- 
session.  Held,  that  the  tenant  for  life, 
who  had,  in  the  meanwhile,  received  no- 
thing in  respect  of  income  on  it,  was  en- 
titled to  be  recouped  out  of  the  fund. 
Wilkinson  v.  Duncan.  vol.  23,  p.  469 

23.  A  testator  gave  the  residue  of  his  estate 
and  effects,  in  trust  to  pay  "  the  annual 

Eroceeds  to  his  wife "  for  life,  and  after 
er  death,  to  divide  "his  said  residuary 
estate  and  effects"  between  his  nephews 
and  nieces ;  and  he  directed  that  his  ne- 
phews, in  the  division,  should  take  such 
parts  of  the  joint  property  as  he  held 
with  them.  Part  of  the  joint  property 
was  leasehold.  Held,  that  the  tenant  for 
life  was  entitled  to  enjoy  the  whole  pe- 
rishable property  t»  specie.  Holgate  v.. 
Jenningt,  vol.  24,  p.  623 

24.  Where  a  tenant  for  life  is  entitled  to 
enjoy  in  tpeeie,  the  rule  is,  that  invest- 
ments may  remain,  but  debts,  as  turnpike 
bonds,  must  be  realized.     Ibid, 

25.  A  testator  bequeathed  to  his  widow 
"  the  interest  dividends  or  income  of  all 
moneys  or  stock,"  and  **  of  all  the  pro- 
perty whatsoever  yielding  income  at  his 
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that  the  colleges  took  discharged  of  it. 
AtL-Gen.  ▼.  GreenhilL         vol.  33,  p.  193 

38.  Upon  an  information  insisting  on  the 
invalidity  of  the  above  gift.  Held,  that 
the  existing  lessee  under  the  gift  suffi- 
ciently represented  the  other  kindred,  if 
any.     Ibid. 

39.  Construction  of  a  trust  for  division 
amongst  the  children  of  brothers  so  long 
as  the  law  would  allow.  Pownall  v. 
Graham.  vol.  33,  p.  242 

40.  A  testator  gave  his  real  and  personal 
estate  to  his  seven  brothers  and  to  the 
survivor  for  life,  and  after  the  death  of 
the  survivor,  in  trust  to  apply  the  income 
yearly  to  such  of  their  children  as  should 
appear  to  them  to  stand  in  need  of  the 
same,  and  after  the  law  admitted  of  no 
such  further  division,  then  to  convey  to 
the  eldest  son  of  his  brother  B,  then 
living.  Held,  that  the  trust  for  division 
ceased  twenty-one  years  after  the  decease 
of  the  surviving  brother.     Ibid, 

41.  Bequest  of  personal  estate,  in  trust, 
when  and  as  the  child  and  children  of 
A.  B.  should  severally  attain  the  age  of 
twenty-one  years,  to  pay  and  divide  the 
same  equally  between  them  and  the  chil- 
dren of  such  of  them  (if  any)  as  might 
depart  this  life  under  the  age  of  twenty- 
one  vears ;  but  so,  nevertheless,  that  the 
children  of  any  deceased  child,  on  attain- 
ing twenty-one,  should  take  between 
them  such  share  only  as  the  parent  would 
have  taken  if  living.  Held,  not  too 
remote.     Packer  y,  Scott,   vol.  33,  p.  511 

42.  Bequest  of  500/.,  upon  the  permanent 
trust  to  appropriate  the  income  in  the 
maintenance  of  the  testator's  family 
graves,  and  to  pay  the  "  surplus"  to  the 
rector  of  B.  for  the  time  being.  Held, 
that  the  first  trust  was  void  as  a  perpe- 
tuity, and  that  the  second  was  void  for  un- 
certainty.   Fowler  v.  Fowler, 

vol.  33,  p.  616 

43.  A  testator  bequeathed  five  leasehold 
houses,  having  about  fifty-four  years  to 
run,  to  his  daughter  for  life,  with  re- 
mainder to  her  children.  And  after  the 
expiration  of  any  of  the  leases  he  di- 
rected his  trustees  to  convey  to  his 
daughter  and  her  children  one  or  more  of 
his  five  fireehold  houses  of  equal  annual 
value,  or  as  near  as  could  be,  to  the  ex- 
pired leasehold.  Held,  that  the  devise 
was  neither  invalid  for  remoteness  nor 
uncertainty.     Wood  v.  Drew. 

vol.  83,  p.  610 

44.  A  testator,  who  died  in  1811,  was  en- 
titled to  the  reversion  of  an  estate  ex- 
pectant on  the  death  of  his  son  without 
issue  living  at  his  death.  By. his  will, 
after  reciting  that  he  was  entitled  to  the 
reversion  on  the  death  of  his  son,  with- 
out issue  generally,  he  devised  it  to 
trustees  to  sell  upon  the  death  of  his  son, 
without  issue  generally,  and  divide  the 


five. 
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produce.    Held,  that  the  trust  wis  not 
void  for  remoteness.     Lewu  v.  TetKpUr. 

vol.  33,  p.  624 

45.  A  testator  declared  that  the  bequm  to 
one  daughter  (C.)  should  be  enjoyed  by 
her  for  life,  and  then  be  put  in  tnut  for 
the  benefit  of  the  children  she  migbi 
leave,  and  to  be  divided  at  twenty-five. 
And  he  '*  in  like  manner**  directed 
bequests  to  his  second  daughter 
should  be  paid  to  her  for  life,  and  after 
her  death  "  may  be  continued  in  trust 
and  may  be  divided  equally  between  hn 
children  after  they  have  attained  the  ife 
of  twenty- five."     Held, .that  the  beqoot 
to  the  children  of  M.  was  not  too  remote, 
and  that  they  took  vested  iotereits  at 
their  births.     Sauataret  v.  Sttuanrn. 

vol.  34,  p.  4S2 

46.  Where  a  bequest  is  made  to  pertoDi  n 
esse  for  life,  with  remainder  to  their  an- 
born  children,  with  a  general  directioo 
that  the  female  children  shall  ake  fv 
their  "separate  and  inalienable  use' 
such  restriction  against  alienation  is  too 
remote  and  void.  Sembie,  Armitage^. 
Coaies.  vol.  35,  p.  1 

47.  Under  several  bequests  to  living  per- 
sons for  life,  with  remainder  to  their 
children  bom  and  unborn,  with  a  genenl 

Sroviso  that  the  shares  of  females  shall 
e  for  their  separate  inalienable  uk- 
Held,  that  the  restriction  against  antici- 
pation applied  only  to  the  tenants  ftr 
life,  in  consequence  of  a  direction  fo 
payment  to  the  children  and  a  provito 
that  their  receipts  should  be  good  dis- 
charges.   Ibid. 


PETITION. 

[&e  Charity,  Lands  Clauses  Act,  Nc* 
Trustee,  Petition  (Costs),  Pktiiws 
OF  Right,  Taxation.] 

1.  An  order  made  upon  petition  on  the 
merits  cannot  be  discharged  on  motion^ 
sembie ;  but  where  the  irregularity  of  so 
order,  obtained  on  petition  in  openeouit« 
consisted  in  its  being  intituled  in  a  dod- 
existing  cause,  the  Court  discharged  it 
on  motion.  West  v.  Smith ;  In  re  Stettu 
and  Others.  vol. $,p-^ 

2.  Mode  in  which  a  petition  presented 
under  an  act  of  parliament,  by  which 
the  Court  derives  its  jurisdiction,  ought 
to  be  intituled.    In  re  Law.  vol.  4,  p.  6^ 

3.  A  petition  being  presented  for  the  taxs* 

tion  of  a  aolicitor's  bill:  Held,  that  the 

application  was  to  be  considered  as  made 

at  the  latest  at  the  time  of  answering  the 

petition,  and  not  at  the  time  of  service 

of  the  petition,  or  the  day  appointed  for 

hearing.    In  cases  of  accidental  delay  in 

the  office,  the  period  may  be  carried 

further  back.     Saver  v.  Wagstuff. 

vol.  5,  p.  415 
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^era  in  the  first 

the  attempt 

^ute  in- 

^at  the 


died 


^b. 


.^ 


./e, 

u,  that 

gift  being 

ume  into  0m« 

^istribatioD,  the 

.at  C  was  not  ex- 

.^  under  the  residuary 

»  in  his  own  right  and  as 

■4g  £.  he  was  entitled  to  the 

and.     BUiue  v.  Burgh. 

▼ol.  2,  p.  221 
Request  in  trust  to  accomulate  for  all  the 
children  of  A.  and  B.  (who  were  living) 
equally,  the  shares  of  sons  to  he  vested 
«t  twenty.five,  and  of  daughters  at 
twenty-fife  or  marriage,  and  if  one  child 
only  to  be  paid  at  twenty-five  or  mar- 
n«ge.  Held  too  remote.  Griffith  ▼. 
,  ?.'""<•  vol.  4,  p.  248 

*•  Bequeit  of  a  residue  to  i4.  (who  had  no 
children)  for  life,  and  at  his  death  6,000^. 
to  be  deposited  in  the  hands  of  trustees 
w  the  use  of  J.'b  eldest  son,  at  his  at- 
taining the  age  of  thirty  years  j  the  rest 
to  be  equally  shared,  A:a  eldest  son 
^n^  ^ti  equal  share  in  addition  to  the 
9tOOO/^  and  the  general  division  to  take 
P'acc  as  each  respectively  attains  twenty, 
tjw.  Held,  not  too  remote.  Greet  v. 
r  7*"-  vol.  5,  p.  12S 

•  A  testator,  after  giving  his  real  estate 
to  the  eldest  son  of  jf,  for  life,  with  re- 
njMndcr  to  the  other  children  of  A.  in 
"•  ^^  remainder  over,  gave  his  per- 
jpnaltyintrustto  pay  the  dividends  to 
the  children  and  grandchildren  of  A.  who 
'hould  not,  "from  time  to  time,"  be  en- 
tiUed  to  the  renu  of  the  freeholds.  By 
a  codicil,  he  declared  that  the  children  of 
°t  C.  and  D.,  living  at  the  death  of  the 
^m  for  life,  should  "  take  their  shares" 
o»  the  personal  property  with  the  repre- 
sentatives of  ji.  Held,  that  the  gift 
J|M  to  the  children  and  grandchildren 
"*^ng  at  the  death  of  the  tenant  for  life, 
^"  Was  not  too  remote.  Harvey  v. 
"*'fy.  vol.  5,  p,  184 


6.  A  gift  is  too  remote,  unless,  according  to 
the  intention  of  the  testator,  some  person 
must  necessarily  be  in  existence,  with 
legal  power  to  dispose  of  the  property, 
within  the  period  limited  by  the  rules  of 
law.    Curtis  v.  Ln^rtfi.  vol.  5,  p.  147 

7.  A  gift  must  not  only  vest  within  the 
time  limited  by  the  rule  against  per- 
oetuities,  hut  the  interests  of  the  respec- 

'*e  parties  in  the  property  must  be  ca- 

'o  of  ascertainment  within  that  period, 

'se  the  gift  will  be  void*    lirid, 

f  personalty  to  trustees  for  A, 

after  his  death  in  trust  for 

»n  of  A,  "as  they  severally 

a  twenty-five  years,"  the  income 

^e  applied   during  their  respective 

minorities  by  their  guardian  for  their 

maintenance,  &c.,  with  a  gift  over  in 

case  no  child  of  A,  should  live  to  attain 

twenty-five.     Held  to  be  vested,  and  not 

too  remote.    Davies  v.  Fisher, 

vol.  5,  p.  201 

9.  Bequest  to  J.  for  life,  with  remainder  to 
her  children,  who  should  attain  twenty- 
five,  with  a  clause  for  maintenance  during 
minority,  and  for  accumulation  of  surplus 
income.  Held,  that  the  gift  to  the  chil- 
dren was  void  for  remoteness.  Marquis 
ef  Bute  V.  Harman.  vol.  9,  p.  320 

(Southern  V.  Wollaston,  vol.  16,  p.  166) 

10.  Validity  of  a  bequest  in  England  of 
personal  estate  to  be  laid  out  in  lands  in 
Scotland,  according  to  limitations  creating 
a  perpetuity.    Fordyce  v.  Bridges, 

vol.  10,  p.  90 

11.  A  testator  devised  his  real  estate  in 
strict  settlement,  subject  to  a  term  of 
2,000  years,  limited  to  trustees  for  raising 
6001.  a  year,  and  accumulating  it  as  a  sink- 
ing fund  for  payment  of  his  mortgage 
debts,  &C.  to  a  considerable  amount. 
Held,  that  the  trust,  though  unlimited 
in  its  duration,  was  valid.  Bateman  v. 
Hotchkin,  vol.  10,  p.  426 

12.  A  testator,  during  the  lives  of  the  chil- 
dren which  M.  G.,  his  daughter  (who  was 
living),  "  had  or  should  have,"  devised 
the  rents  of  an  estate  on  trust  for  them, 
for  their  lives,  with  a  substituted  gift 
to  the  issue  of  any  child  dying  leaving 
issue  during  that  period,  and  a  gift  over 
to  the  survivors  of  the  children,  on  the 
death  of  any  without  leaving  issue.  The 
Court,  considering,  that  by  the  terms  of 
the  gift,  children  born  after  the  testator's 
death  would  be  included,  held,  that  the 
substituted  gift  to  the  issue  of  the  grand- 
children was  void.    Gooch  v.  Gooch. 

vol.  14,  p.  565 

13.  A  testator  gave  an  annuity  of  200/. 
a  year  to  T.  M.  for  life,  and  after  his 
death  to  his  children  then  living  for 
life,  in  equal  shares ;  and,  at  the  decease 
of  any  of  them,  his  share  of  the  capital 
producing  the  annuity  was  to  be  divided 
amongst  his  children.     Held,  notwith- 
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when  the  capital  to  be  placed  at  their 
diBposal.  Held,  that  the  som  were  en- 
titled til  payment  of  the  capital  on  at- 
taining twenty-one.      In  re  Jacob* t  Will, 

vol.  29,  p.  402 
15.  As  to  the  liability  of  a  residuary  de- 
visee and  legatee  to  whom  all  the  assets 
have  been  handed  over  without  having 
provided  for  the  primary  charges  thereon. 
Hepuforth  v.  HiU.  vol.  30,  p.  476 


PAYMENT  (INTO  COURT). 

[See  Accountant-GeneraLi  Directors, 
Trustee  Relief  Act,  Vendor  and 
Purchaser.] 

1.  The  sum  to  be  allowed  executors  for  the 
expenses  of  transferring  a  large  sum  of 
money  into  court  is  one  guinea,  and  extra 
brokerage  was,  therefore,  disallowed. 
Hopkiiuom  v.  Roe.  vol.  1,  p.  188 

2.  An  executor  and  trustee,  who  had  lent 
trust  money  on  unsurrendered  copyholds, 
a  deposit  of  a  lease,  and  a  bond,  ordered, 
on  motion,  to  pay  the  amount  into  court. 
Wffatt  V.  SharraiL  Vol.  3,  p.  498 

3.  On  an  application  for  payment  of  money 
into  Court,  it  was  objected  that  persons 
having  an  interest  were  not  before  the 
Court  The  order  was  made  on  the 
undertaking  of  the  Plaintiff  to  make 
them  parties.     Whitwutrtk  v.  Rohertton, 

vol.  4,  p.  26 

4.  An  order,  on  motion,  for  payment  into 
Court  by  a  trustee  of  trust  funds  admit- 
ted to  have  been  sold  out  under  a  power  of 
attorney  executed  by  him,  refused,  on  the 
ground  that  there  was  not  a  sufficient 
admission  of  the  misapplication,  and  the 
trustees  being  authorized  to  vary  the  in- 
vestments.   Meyer  v.  Monlriou* 

vol.  4,  p.  843 
6.  The  right  of  the  PlaintiiT  to  have  money 
in  the  Defendant's  hands  paid  into 
Court,  must  proceed  on  admissions  in 
the  answer,  made  in  reference  to  an 
equity  raised  by  the  bill,  and  not  in  refer- 
ence to  an  independent  equity  stated 
only  in  the  answer.     Premd/oot  v.  Hume, 

vol.  4,  p.  476 

6.  Administrator  ordered  on  motion  to 
transfer  a  sum  of  Consols  into  Court, 
upon  admission  in  his  examination  before 
the  Master  that  he  had  possessed  it,  and 
sold  it  out  after  the  bill  had  been  filed, 
ami  invested  it  in  otlier  securities,  which 
he  did  not  specify.    Hinde  v.  Blake. 

vol.  4,  p.  691 

7.  A  trusCM  admitted  be  bad  sold  out  trust 
stock,  but  he  stated  that  he  had  invested 
the  produce  in  other  securities.  A 
motion  was  made  before  decree,  that  he 
might  repurchase  the  stock  and  transfer 
it  into  Court.  Held,  that  the  Court 
could  make  no  such  order.  Fuiter  v. 
Jatkevn.  voL  6,  p.  424 


8.  Where  trust  money  appears  to  hsve 
been  invested  on  an  improper  security, 
it  will,  on  motion,  be  ordered  to  be 
brought  into  Court  within  a  given  time: 
but  if  the  case  be  proper,  the  period  will 
be  extended  firom  time  to  time,  to  enable 
the  Defendant  to  realise  the  security. 
^•f«  V.  Fwrd.  vol.  7,  p.  3SS 

0.  Where  part  of  a  residuary  estate  hal 
been  invested  on  an  improper  security, 
and  the  Defendant  has  an  interest 
therein,  the  Court,  on  being  satisfied 
that  there  is  no  existing  claim  on  the 
estate,  sometimes  confines  the  amount  to 
be  paid  into  Court  to  the  share  of  the 
Plaintiff.    Ibid. 

10.  The  whole  fund  ordered  under  the  cir- 
cumstances  to  be  paid  into  Court  by  sn 
administratriz,  who  was  partially  ir>te« 
rested.     Ibid, 

11.  An  order  upon  motion,  for  payment  of 
money  into  Court,  proceeds  upon  the 
admissions  of  the  Defendant,  and  evi- 
dence cannot  be  resorted  to.  Boteketti  t. 
Power.  voL  8,  p.  98 

12.  Three  trustees  admitted  that  trust 
money  was  standing  in  their  joint  names, 
but  one  only  specified  the  amount.  Held, 
that  this  was  insufficient  to  found  sn 
order  for  its  payment  into  Court.    IHd. 

18.  Two  trustees  were  authorized  to  invest 
trust  money  in  their  names  "on  good 
security;*'  one  trustee  improperly  in- 
vested 1,500/.  on  mortgage  of  leaseboklt, 
in  his  own  name,  the  other  had  declined 
to  act  any  longer.  The  security  realised 
2151  only.  The  trustee  was,  on  motion, 
ordered  to  pay  the  difference  into  Court 
Bourne  v.  Mole.  vol.  8,  p.  177 

14.  Taxation  of  a  bill  was  directed  on  the 
terms  of  paying  a  sum  of  money  into 
Court.  The  fund  accumulated.  Held, 
that  the  solicitor  was  not  entitled  to  the 
stock  and  the  benefit  of  the  accumuls- 
tions,  but  that  the  whole  must  be  sold 
and  the  produce  applied  in  part  diacharge 
of  the  bill.     In  re  Smitfu     vol.  9,  p  342 

15.  Upon  a  sale  under  the  Court,  an  order 
upon  the  purchaser  to  pay  his  porehate- 
money  into  Court  cannot  be  obtained, 
until  the  title  has  been  accepted,  or  the 
Master's  report  obtained  in  its  ftvour; 
and  such  an  order  obtained  before  such 
acceptance  or  report,  upon  affidavit  of 
service  of  the  notice  of  motion,  was  dis- 
charged with  costs.     Rmlier  v.  Marriott, 

vol.  10,  p.  33 

16.  On  a  motion  to  pay  assets  of  a  testator 
into  Court,  the  Court  declined  to  direct 
the  payment  of  the  income  to  the  tenant 
for  life,  to  be  continued,  unless  the  exe- 
cutor took  upon  hioiself  the  responsibi- 
lity of  the  payment    Abbu  v.  Oxford, 

vol.  11,  p.  28 

17.  Before  the  General  Orders  of  Juoe, 
1848,  money  might  be  paid  in  to  the 
name  of  the  Aceountant-Oeneral*  under 
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the  10  &  11  ykLc*96,  without  any  order 
of  the  Court.    In  rt  Biggs,    vol.  1 1,  p.  27 

18.  ModoQ  to  produce  documents  and  to 
pay  mooey  into  Court  refused,  on  the 
ground  that  the  Plaintiff's  title  was  not 
sufficiently  admitted  hy  the  answer. 
itHardp  V.  IMteheock.  voL  11,  p.  73 

19.  On  such  a  motion,  the  Court  does  not 
require  the  Plaintiff  to  produce  any  ab- 
loiute  admission  of  title,  but  merely  such 
a  proiiability  of  title  as  it  can  safely  act 
on.    I^4» 

20.  A  party  having  a  contingent  interest  in 
a  trust  fund  may,  in  a  proper  case,  have 
it  brought  into  Court  for  his  protection ; 
but  he  must  shew  some  sufficient  ground 
for  it.     Jiota  ▼.  Homs,  vol.  12,  p.  89 

21.  Motion  to  pay  trust  fund  into  Court, 
refused,  on  the  ground  that  there  was  no 
allegation  of  danger,  and  that  the  fund 
might,  if  necessary,  be  sufficiently  pro- 
tected by  a  dutringas.    Ibid, 

22.  A  Plaintiff  cannot,  after  decreei,  ob- 
tain an  order  for  the  Defendant  to  pay 
money  into  Court  upon  admissions  con- 
tained in  bis  answer.  He  must  proceed 
on  the  examination  or  report.  Wright  v. 
Lukes*  vol.  13,  p.  107 

23.  A  railway  company,  under  pressure, 
paid  the  purchase-money  for  lands 
bought  of  a  corporation  to  the  vendors, 
instead  of  paying  it  into  Court  under  the 
8  d£  9  Viet.  c.  18,  s.  69.  Upon  a  bill 
filed  by  the  former,  the  latter  were,  on 
raotioo,  ordered  to  pay  into  Court  the 
purchase-money  in  their  hands  for  the 
purpose  of  inierim  protection.  Lendon 
ond  North"  fVeUem  RailwQy  Cempany  v. 
CorporeUiQm  rf  Leatcoiier,      vol.  15,  p.  22 

24.  Two  trustees,  having  power  to  alter  and 
vary  a  trust  fund,  sold  it  out  for  that 
purpose,  but  allowed  the  produce  to  be 
received  by  one  alone.  Held,  that  the 
other,  who  failed  to  shew  that  the  fund 
was  properly  invested,  was  bound  to  pay 
the  amount  into  Court  H^ighsworth  v. 
Wigletmorth.  vol.  16,  p  269 

25w  An  executor,  for  some  years,  received 
the  rents  of  property  specifically  be- 
queathed. The  specific  legatee  having 
inatitated  a  suit  against  him.  Held,  that 
he  could  not  aet  up  the  adverse  title  of  a 
third  party  as  a  defence  to  a  motion  to 
pay  the  amount  into  CtMirt.  Held  also, 
that  die  exceotor  was  not  entitled  to  de- 
doot  the  amount  of  debts,  &c.  paid  by 
him,  lAicrc  having  apparently  been  suffi- 
cient general  assets  out  of  which  they 
ought  to  have  been  paid.  Lord  v.  Pur. 
eha$e»  vol.  17.  p.  171 

26.  Motioo  to  pay  raone^  into  Court,  on  a 
Gcrdficate  of  the  Chief  Clerk,  signed 
and  apiM-oved  by  the  Judge,  but  made 
before  the  expiration  of  the  eight  days, 
refused.    Douthwaiie  v.  Spensley, 

vol.  18,  p.  74 

27.  if.  and  B.  were  appointed  trustees,  and 


jt»t  B.  and  C.  executors  of  a  wilt  A.  and 
C.  alone  proved.  B„  in  hia  answer,  said 
he  declined  to  act  in  the  trusts,  but  it  ap- 
peared that  B.  and  hia  partner  were  in- 
debted to  the  testatrix  at  her  death,  and 
that  her  executor  had  leut  them  part  of 
the  assets,  and  that  they  had  paid  some 
of  her  debts.  The  Court,  on  motion,  or- 
dered B.  to  pay  into  Court  the  balance 
due  from  him  and  his  partner^  who  was 
not  a  party  to  the  suit.    IVhiie  v.  Barton, 

vol.  18»p.  192 

28.  Right  of  a  party,  entitled  contingently 
in  remainder,  to  have  tlie  trust  fund 
brought  into  Court  at  the  hearing,  though 
there  be  no  imputation  against  the 
trustees.  The  Governesses  Benevolent  In- 
etitutum  V.  Rusbridger.        vol.18,  p.  467 

29.  A  large  balance  was  found  due  from  the 
legal  personal  representatives,  but  it  ap« 
peared  that  the  aiuount  had  been  received 
under  orders  in  another  suit  by  their  so- 
licitor, who  retained  it  to  satisfy  large 
claims  he  had  against  hia  clients.  The 
cause  coming  on  for  further  considera- 
tion, and  on  a  petition  of  the  Plaintiff, 
the  solicitor  was  ordered  to  pay  the 
amount  into  Court  Bibby  v.  Thompmm. 
(No.  2.)  vol  32,  p.  647 

SO.  Trustees  authorized  a  firm  of  solicitors 
(one  of  whom,  fF.,  was  a  trustee)  to  draw 
the  trust  funds  out  of  a  bank.  9V,  drew 
it  out  and  misapplied  it.  The  trustees 
were,  on  interlocutory  application,  or- 
dered to  pay  the  amount  into  Court. 
Ingle  V.  Partridge,  voL  32,  p.  661 

31.  Three  trustees  sold  out  trust  fuiids,  and 
the  produce  was  paid  to  one  alone.  The 
other  two  were,  on  motion,  ordered  to 
pay  the  amount  into  Court    Ibid, 


PAYMENT  OUT  OF  COURT. 

[See  Parties  (Absent),  Payment  odt  op 
Court  (Costs),  Presumption,  Stop 
Order.] 

1.  On  an  application  for  payment  out  of 
Court  of  money  belonging  to  a  married 
woman,  it  must  either  be  shewn  that 
there  has  been  no  settlement  or  agree- 
ment for  a  settlement ;  or,  if  any  settle- 
ment exist,  it  must  be  produced,  to  enable 
the  Court  to  judge  whether  it  affects  the 
fund  in  question :  it  is  not  sufficient  to 
shew  by  affidavit  that  the  particular  fund 
is  not  the  subject  of  any  settlement  Rose 
V.  Rolls^  voL  1,  p.  270 

(Britten  v.  Britten.         vol.  9.  p.  143) 

2.  Where  small  sums  are  payable  out  of 
Court  to  parties,  an  order  will  be  made 
to  pay  them  to  the  solicitor,  he  under <• 
taking  to  distribute  them ;  but  it  is  ne- 
cessary either  that  the  petition,  praying 
payment  to  the  solicitor  should  be  signed 
by  the  parties,  or  that  a  written  authority, 
signed  by  the  parties,  should  be  produced 
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28.  A.  B,  employed  the  Plaintiff  to  sell  a 
lease,  and  agjeed  that  he  should  have 

.  one-fourth  of  the  produce  for  his  trouble. 
It  was  sold  to  a  joint-stock  company  for 
a  number  of  paid-up  shares.  The  com- 
pany accepted  notice  of  the  agreement 
between  A.  B.  and  the  Plaintiff,  and  pro- 
mised to  hold  the  Plaintiff's  proportion 
of  the  shares  at  his  disposal  Afterwards, 
j1.  B.  sold  all  the  shares  to  the  company, 
who  insisted  on  retaining  the  Plaintiff's 
proportion.  The  Plaintiff  filed  a  bill 
against  the  company  alone,  to  recover 
them,  staling  that  they  had  never  been 
legally  vested  in  A,  B.,  inasmuch  as  the 
certificates  had  never  be«i  delivered  to 
him,  and  that  he  had  never  executed  the 
deed  of  settlement  of  the  company.  The 
Defendants  put  in  a  plea  for  want  of 
parties,  denying  that  Palmer  "did  not 
execute"  the  deed,  and  averring  that  his 
name  appeared  thereto.  The  plea  was 
overruled.  Lakeman  v.  The  Agua  Pria 
Gold  Mining  Company.  vol.  22,  p.  76 

29.  The  Plaintiffs  filed  a  bill  to  perpetuate 
testimony,  on  the  ground  that  the  matters 
in  dispute  with  the  Defendants  could  not 
then  be  made  the  subject  of  judicial  in- 
vestigation. The  Defendants  answered, 
and  the  Plaintiffs  then  amended  the  bill 
in  immaterial  matters.  The  Defendants 
then  pleaded,  that,  since  the  answer,  the 
Plaintiffs  had  themselves  filed  another 
bill,  raising  the  point  in  dispute,  and 
shewing  that  the  matters  in  question 
could  now  be  made  the  subject  of  ju- 
dicial investigation.  Held,  that  the  plea 
could  not  be  sustained,  and  that,  if  at  all, 
it  ought  to  have  been  pleaded  in  the  first 
instance.    Elliee  v.  Raupell.    (No.  1.) 

vol.  82,  p.  299 

80.  The  9tb  rule  of  the  14th  Consolidated 
Order  does  not  enable  a  Defendant  who 
has  answered  the  original  bill  to  plead  to 
it  after  amendment,  where  it  still  raises 
the  same  issue.    Ibid, 

81.  The  Defendants  mortgaged  some  lease- 
hold property  to  the  Plaintiffs,  who  filed 
their  bill  to  realize  their  security.  Three 
days  afterwards,  the  Defendants  were 
made  bankrupts  on  their  own  declaration 
of  insolvency,  and  they  then  pleaded 
their  bankruptcy  in  bar,  without  averring 
that  their  assignee  had  elected  to  take 
the  lease.  The  plea  was  allowed  without 
costs,  with  liberty  to  amend  the  bill. 
Jones  V.  Binnt.  vol.  38,  p.  862 

32.  To  a  bill  for  the  administration  of  real 
and  personal  estate,  and  for  the  appoint- 
ment of  a  receiver  and  a  new  trustee,  a 
plea  in  bar,  by  the  alleged  executors,  that 
they  had  been  prevented  proving  by  the 
Plaintiff's  entering  a  caveat  in  the  Court 
of  Probate,  was  overruled.  Tempest  v. 
Lord  Camay s,  vol.  85,  p.  201 


PLEA  OF  FORMER  DECREE. 

1.  Under  a  decree  in  a  legatee's  suit  to 
take  the  usual  accounts.  A.  B.  went  in 
and  claimed  the  residue  which  the  Matter 
found  him  entitled  to;  but  the  residue 
was  not  then  ascertained,  and  no  order 
was  made  in  respect  of  it.  Held,  that 
A.  B.  was  not  precluded  from  afterwards 
asking  relief  against  the  executor,  in 
respect  of  an  alleged  breach  of  trust,  in 
a  suit  of  his  own,  he  not  having,  in  the 
first  suit,  been  in  a  situation  to  iovetti. 
gate  the  accounU  of  the  executor,  or  to 
claim  the  relief  which  he  asked  in  the 
second.     GsUdici  v.  Kinton, 

vol.  6,  p.  517 

2.  Legatees  and  annuitants  are  bound  bf 
the  proceedings  in  a  suit  for  administn- 
tion,  between  the  executors  and  residuary 
legatees  and  devisees;  although  there 
may  be  a  question  as  to  the  debts  being 
primarily  charged  on  the  real  estate,  and 
which  may  incidentally  affect  then. 
Therefore,  after  decree  in  such  a  suit, 
legatees  cannot  sustain  an  adminiatra* 
tion  suit  against  the  executors.  /«■• 
nings  v.  Paterwn.  vol.  15,  p.  28 

8.  After  a  decree  for  administration,  a 
legatee  cannot  sue  the  debtors  to  recoTer 
the  assets,  in  the  absence  of  any  refuial 
or  neglect  of  the  personal  representatifei 
to  do  so.  Stahiion  t.  The  Carron  Competjf 
and  Otheri.  voL  18,  p.  146 


PLEADING. 
iSee      Amendmbnt,     Co- Defendants, 
Cross  Suit,    Demurrer,  Evidence, 
Misjoinder,     Parties,     Plea,    Rc- 

VIVOR,       SUFPICIENCY       OF       AnSWEB, 

Su(No    ON    Behalf,    Suit,    Suppli- 
MENTAL  Bill.] 

1.  Where  facts,  not  founded  on  allegation 
in  the  bill,  are  introduced  into  affidavin 
in  support  of  an  application  for  a  re- 
ceiver, the  Court  will  disregard  them,  and 
a  Defendant  acts  properly  in  not  answer- 
ing them.    Dawson  ▼.  Yates. 

▼ol.  1.  p.  801 

2.  A  perishable  fund  was  for  some  time 
wrongfully  enjoyed  in  specie  by  the  tenant 
for  life;  the  remainderman  filed  a  bill 
for  an  account,  and  to  ascertain  the  resi- 
due. Before  filing  the  bill,  the  Plaintiff 
had  notice  that  part  of  the  residue  con- 
sisted of  Long  Annuities,  and  he  was  again 
informed  of  that  fact  by  the  answer;  but 
he  made  no  objection  thereto,  either  by 
the  original  or  the  amended  bill,  and  at 
the  hearing  the  common  decree  for  an 
account  was  made.  The  Master  declined 
entering  into  the  question  of  the  right  of 
the  tenant  for  life  to  enjoy  the  Long  An- 
nuities, but  he  stated  the  fact  on  bis  re- 
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port  The  report  was  coDfirmed,  and  by 
consent  no  eiceptions  were  taken.  Held, 
on  farther  directions,  that  the  Long  An- 
nuities must  then  be  converted  into  Con- 
sols ;  but  the  Court  refused  to  make  the 
widow  account  for  her  prior  receipts. 
Lict^ld  ▼.  Baker.  vol.  2,  p.  481 

8.  A  bill  for  discovery,  in  aid  of  an  action 
of  covenant  brought  by  the  assignee  of 
the  lessor,  stated  that  the  lessor,  at  the 
time  of  granting  the  lease,  was  '*  seised 
or  otherwise  weU  entitled/'  Ate.  Held, 
that  this  was  not  a  sufficient  allegation 
that  the  lessor  had  the  legal  estate  so  as 
to  shew  the  right  of  his  assignee  to  sue 
It  law  on  the  covenant,  and  a  demurrer 
on  that  ground  was  allowed.  BalU  v. 
Mwrgrtne.  vol.  8,  p.  284 

4.  Letters  proved  in  the  cause,  but  not  re- 
ferred to  in  the  pleadings,  are  inadmis- 
sible in  evidence,  even  on  the  question  of 
costs.     Whithy  v.  Martin,    vol.  8,  p.  226 

i,  A  Plaintiff  cannot  by  one  bill  obtain  spe- 
cific relief,  and  also  a  discovery  on  a  mat- 
ter distinct  from  that  specific  relief.  Wood 
T.  Hitchingi.  vol.  3,  p.  504 

6.  In  a  bill  tor  an  account,  the  Plaintiff,  in 
general  terms,  charged  errors  in  the  ac- 
counts between  him  and  the  Defendant ; 
ind  stated,  that  they  appeared  in  a  cer- 
tain report  of  an  accountant ;  but  the  bill 
did  not  state  the  report,  or  specifically 
point  out  the  errors.  Held,  that  the 
Plaintiff  could  not,  on  this  record,  give 
evidence  of  the  report,  or  of  such  errors ; 
and  that,  notwithstanding  the  Defendant 
had  stated  the  report  in  his  cross  bill, 
and  had  explained  some  of  the  errors. 
Shepherd  v.  Morris,  vol.  4,  p.  262 

7.  Where  there  sre  alternative  allegationa 
of  facts,  the  opposite  party  ia  entitled  to 
adopt,  as  against  his  opponent,  whichever 
of  the  alternatives  he  pleases.  WilUawu 
y.FUght,  vol.  5,  p.  41 

5.  A  statement  '*  that  the  Defendant  alleges 
and  the  Plaintiff  believes  the  fact  to  be," 
is  not  a  sufficient  allegation  of  a  material 
fact.    Egremoni  v.  CowelL     vol.  6,  p.  620 

9-  In  a  suit  against  a  sovereign  prince,  who 
is  also  a  subject,  the  bill  ought,  upon  the 
face  of  it,  to  shew  a  case  rendering  the 
sovereign  prince  liable  to  be  aued  as  a 
subject 

A  simple  allegation  that  a  foreign  in- 
strument depending  on  foreign  law  is 
null  and  void,  is  too  vague.  Duke  of 
BrvHiwiek  v.  King  ef  Uemaeer,  vol.  6,  p.  1 

10.  Where  a  bill  for  an  account  which  re- 
lies on  certain  items  as  the  ground  for 
transferring  the  matter  from  the  jurisdic- 
tion of  a  court  of  law  to  that  of  equity, 
also  containa  a  general  vague  charge  of 
there  being  voluminous  and  intricate  ac- 
counts between  the  parties ;  then,  if  the 
Plaintiff  fails  in  supporting  his  equity 
upon  the  particular  items,  he  cannot 
maintsin  the  bill  against  a  demurrer  upon 


the  latter  vague   charges.     Darthez  v. 
Clement,  vol.  6,  p.  165 

1 1 .  Mortgagee  in  possession,  claiming  upon 
a  bill  for  redemption,  to  be  allowed  for 
substantial  repairs  and  lasting  improve- 
ment,  but  adducing  no  proof  of  any  such 
expenditure,  held  not  entitled  to  any  in- 
quiry on  the  subject     Sandon  v.  Hooper, 

vol.  6,  p.  246 

12.  An  allegation  that  a  party  '*  duly  made 
her  laat  will  and  testament"  is  sufficient. 
It  is  not  necessary  to  state  the  signature 
and  attestation.     Hyde  v.  Edward*. 

vol.  12,  p.  160 
18.  A  bond  creditor,  claiming  also  an  equit- 
able mortgage  on  real  estate,  filed  his  bill 
for  foreclosure,  and  in  aid,  for  the  admi- 
nistration of  the  personal  estate,  against 
the  executors  and  the  parties  entitled 
to  the  mortgaged  estate.  He  failed  in 
proof  of  the  equitable  mortgage.  Held, 
that  he  was  not,  on  such  a  record,  entitled 
to  a  decree,  as  a  specialty  creditor,  for  the 
administration  of  the  real  estate.  Chap^ 
nuin  V.  Chapman.  vol.  18,  p.  808 

14.  A  bill  b^  the  executors  of  the  payee  of 
a  note  against  the  maker,  prayed  payment 
on  the  foundation  of  its  loss.  It  turned 
out  to  be  in  the  Defendant's  possession, 
who  claimed  it  by  gift  from  the  testator. 
The  suit  being  brought  to  a  hearing  with- 
out amendment,  eemble,  that  it  was  wronsr 
in  form.  But  the  evidence  being  held 
sufficient  to  prove  the  Defendant's  alle* 
gation,  that  the  note  was  actually  de- 
livered to  him  by  the  testator,  intending 
that  he  ahould  not  be  sued  upon  it,  the 
bill  waa  dismissed  with  costs.  Cooke  v. 
Dartinn.  vol.  18,  p.  60 

15.  The  insertion  of  the  words  *<that  such 
other  order  may  be  made  upon  the  De- 
fendants as  the  nature  of  the  case  may 
require,"  does  not  convert  a  bill  for  dis- 
covery into  a  bill  for  relief,  and,  there- 
fore, It  is  irregular  to  move  to  dismiss 
such  a  bill  for  want  of  prosecution.  The 
South-Eastem  Railway  Company  v.  The 
Subwutrine  Telegraph  Company,  Sfc. 

vol.  18,  p.  429 

16.  A  general  allegation,  that  the  Defend- 
ant admits  the  Plaintiff's  title,  is  too 
vague ;  the  statement  should  be  more 
circumstantial.    Crowther  v.  Crowther. 

vol.  28,  p.  805 

17.  A  bill  by  assignees  of  a  bankrupt  prayed 
to  set  aside  a  mortgage  executed  to  a  cre- 
ditor by  a  bankrupt  on  the  eve  of  bank- 
ruptcy, as  being  *'  in  fraud  of  his  general 
body  of  creditors,"  and  it  also  prayed  ge- 
neral relief.  The  bill  failing  on  the  ground 
of  fraud,  held  that  the  Plaintiffs  were  not 
entitled  to  a  decree  for  redemption.  John* 
eon  V.  Fetenmeyer.  vol.  25,  p.  88 

18.  A  pleading  is  to  be  taken  most  strongly 
against  the  pleader,  and  where  a  bill  con- 
tains general  and  specific  allegations  as  to 
the  same  matter,  the  generid  allegation 
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raust  be  refeired  to  the  particular  and 
specific  one.  EUu  ▼•  Colwum,  Baiet  and 
Hwler.  ToL  25,  p.  662 

19.  A  pleading  ia  to  be  taken  moat  strongly 
afi^ainst  tbe  pleader,  and  a  general  aUe- 
gatioo  of  the  Defendant  being  a  trustee 
cannot  support  a  bill,  unless  there  are 
facts  alleged  shewing  the  trust.  Amji  v. 
Corpcfiaiom  of  Avon,  voL  29,  p.  144 

20.  Upon  a  motion  for  a  decree,  a  Defend* 
ant  may  have  the  benefit  of  the  Statute  of 
Limitations,  though  it  is  only  set  up  by 
his  affidaTit     Green  ▼.  Smad. 

▼ol.  80,  p.  231 

21.  A  bill  prayed  that  a  mortgage  might 
be  cancelled  and  for  fiirther  relief,  but  it 
proved  to  be  valid  to  aome  extent  Tbe 
Court  refused  the  relief  asked,  or  to  make 
a  decree  for  redemption  on  payment  of 
what  was  properly  due,  and  dismissed 
the  bill  with  costs.  Tht  Ormnert  tfc. 
Mining  Company  {Limited)  ▼.   Willffomt. 

vol.  85,  p.  853 


POLICY. 

[See  Insurance.] 

POOR. 
[Ste  Charity.] 

PORTION. 

[See  Satisfaction.] 

1.  Portions  for  children,  held  raisable 
during  the  life  of  a  tenant  for  life,  out  of 
a  reversionary  term.    Miehell  v.  MickelL 

voL  4,  p.  549 

2.  The  coats  of  raising  portions  is  payable 
out  of  the  estate,  and  not  out  of  the  por- 
tiona.    Ibid, 

POWER. 

[Su  Investment,  Power  (Execution 
of),  Power  (Fraud  on),  Power  of 
Appointment,  Power  of  Revoca- 
tion, Power  to  Lease,  Power  to 
Sell  or  Mortgage.] 

1.  A  tenant  for  life,  having  a  power  to 
charge  tbe  estate  with  portions  for 
younger  children,  mortgaged  hia  life 
estate,  and  covenanted  not  to  exercise 
the  power.  Held,  that  he  could  not, 
afterwards,  charge  the  estate  with  por- 
tions, to  the  prejudice  of  bis  mortgagees. 
Hurst  V.  Hurst.  vol.  16,  p.  372 

2.  Under  a  power  to  lend  2,500/.  of  the 
trust  funds  to  the  tenant  for  life:  Held, 
that  it  was  not  exhausted  by  one  loan, 
but,  after  repayment,  the  power  might 
be  exercised  a  second  time.  Fersturme 
V.  Gardiner,  vol.  17,  p.  838 

8.  A  father  had  an  exclusive  power  of  ap- 
pointment in  favour  of  his  children  over 


a  fund,  wbidi,  in  debnlt,  was  Giaited  to 
them  equally,  and,  as  repnsentauve  of  a 
deceased  aon,  he  was,  in  detedt  of  ap- 
pointment,  beneficially  entitled  to  ooe- 
third  of  the  fond.  The  father  rtUntti 
the  pewer  to  hia  mortgagees.  Held,  that 
the  power  had  been  Actually  destroyed, 
and  the  Court  declared  the  nghts  of  the 
parties  consequent  oa  such  dcslnictioiL 
SmUk  V.  HmMen.  voL26,p.482 

4.  A  fund  was  settled  in  trust  (or  the  hus- 
band for  life  or  until  inaolvency,  ind 
dien  to  the  wife  for  life,  and  afkerwirdi 
to  their  iasue,  as  the  survivor  of  the  hus- 
band and  wife  should  appoint,  and  sAer 
their  decease,  *'or  the  sooner  deterni- 
nation  of  the  interests  thereinbefore  li- 
mited to  diem  respectively,**  in  trust  for 
the  children  then  living  eq  ually .  Tbe  b»- 
band'a  estate  ceased  by  his  insolveDcy, 
and  his  wife  afterwarda  died,  leaving  die 
huaband  surviving.  Held,  that  hit  in- 
terest having  determined,  the  children'! 
vested  interests  could  not  be  vsried  b; 
the  execution,  by  the  surviving  hosbaod, 
of  hia  power  of  appointment  Hesme& 
v.HameeU.  vol.  28,  p.  21 

8.  A  power  of  sale  over  a  settled  estate 
was  given  to  trustees,  at  the  request  and 
by  the  direction  of  tbe  tenant  for  life. 
The  tenant  lor  life  became  bankrupt 
Held,  that  the  power  was  not  eitio- 
guiahed,  but  that,  ?rith  the  assent  of  tbe 
tenant  for  life  and  his  assignees,  a  per- 
fect title  could  be  made  under  the  pover. 
Hotdtwertk  v.  Ocom,  voL  29,  p.  11 1 


POWER  (EXECUTION  OF). 

[See  Appointment.] 

1.  i#.B.,  being  desirous  of  voluntarily  set- 
tling property  on  the  female  descendants 
then  in  existence  of  CD.,  by  deed  re- 
citing this  desire  and  that  certain  pcrsooi 
therein  named  were  the  only  descendants 
then  in  life  of  C.  D.,  settled  a  part  of  the 
property  on  the  persons  so  named,  and 
reserved  to  himself  a  power  of  appoint- 
ing the  remaining  part  of  the  property 
amongst  such  several  persons  before 
named,  which,  in  default  of  appoint- 
ment, was  given  to  those  several  persons 
named;  he  afterwards  discovered  that 
there  were  other  descendants  in  existence 
of  C.  Z>.,  who  had  been  omitted,  and,  to 
remedy  the  omission,  he  appointed  t 
part  of  the  fund  to  an  object  of  the 
power,  upon  his  executing  bonds  for  the 
payment  to  the  persona  newlv  disoovered, 
of  the  amount  when  received:  Held,  that 
the  appointment  was  void,  and  that  the 
Court  would  not,  in  a  suit  to  have  the 
rights  of  the  parties  to  the  appointed 
fund  declared,  determine  whether  the 
case  was  such  as  to  entide  the  partitf  to 


GENERAL  INDEX. 


335 


hafe  tlie  ■etdemeot  reformed  according 
to  the  inteDtion  of  the  settlor.  Let  y. 
Femie.  toI.  1,  p.  488 

2.  A  testator  gave  his  residusry  property  to 
two  trustees  for  his  children,  except  John, 
who  had  miacondacted  himself;  hut  the 
testator  trusted  his  conduct  would  change, 
snd  he  gave  kit  trustees  amd  tke  survivors 
rftkete^  and  the  executors  and  adminis- 
trators  of  such  surviTor,  power  to  give  to 
Jokm  an  equal  share  with  hia  brothers 
and  sisters  He  appointed  the  two  trus- 
tees executors,  and  hy  a  codicil  appointed 
a  third  executor;  one  alone  proved  the 
will,  and  the  others  renounced.  In  a 
itate  of  facts  hrought  into  the  Master's 
office,  the  sole  executor  and  trustee  stated 
that  Jfoto  had  conducted  himself  to  his 
satisfaction,  and  in  such  a  manner  as  to 
entide  him  to  an  equal*  ahare.  Held, 
that  the  sole  executor  had  power  to  ap- 
point, and  had  well  appointed  a  ahare  to 
Johm,    Eatom  Y.  Smith.  vol.  2,  p.  236 

3.  Leaseholds  were  settled  on  A,B,  for 
life,  with  remainder  to  his  wife  for  life, 
vith  remainder  to  such  child  or  children 
tt  be  should  appoint,  and  in  default 
anofigst  them  equally.  A,  B.  renewed  the 
leases  in  his  own  name,  and  by  his  will  con- 
finned  the  settlement,  and  gave  all  **  his 
freeholds  and  leaseholds"  to  his  son, 
and  a  legacy  to  hia  daughter;  he  died, 
baring  other  leaseholds  hesidea  those 
settled.  Held,  that  the  will  was  not  an 
execution  of  the  power;  and,  secondly, 
that  the  daughter  was  not  to  be  put  to 
ber  election.     Ttamer  v.  Ehoorthff. 

vol.  4,  p.  487 
^«  A  testator  gave  his  widow  the  power  of 
sppointing  his  residuary  estate.  By  her 
will,  after  reciting  the  power,  she  de- 
clared that,  in  pursuance  of  the  power 
tod  all  other  powers  enablinff  her,  for 
the  purpose  of  disposing  of  her  husband's 
And  ber  own  estate,  ahe  made  her  will  as 
follows: — she  then  directed  her  debts  to 
be  paid,  and  gave  some  legacies;  and  as 
to  all  the  rest,  &c.  **of  her  personal  es- 
tate,'*  she  bequeathed  the  same  to  A. 
and  B.  upon  trust,  &c.  Held,  that  the 
widow  (who  died  in  1832)  had  thereby 
appointed  the  residnary  estate  of  her 
husband.  Dawiesi,  Fisher,  vol.  6,  p.  201 
^*  Tbe  testator  give  hia  widow  a  power  to 
appoint  amongst  his  children  a  fund, 
which,  in  delault  of  appointment,  was 
given  between  them,  Init  the  shares  of 
daughters  to  be  for  their  separate  use 
for  hfe,  with  remainder  to  their  children. 
The  widow,  by  a  will  not  executed  with 
the  formalities  required  by  the  power, 
?ave  the  fund  to  the  children  equally. 
Tbe  Court  supplied  the  formalities,  lu- 
^na  V.  Lueesu.  vol.  5,  p.  249 

^'  Power  by  deed  or  will  to  appomt  to 
"nephews  and  nieces,  grandnephews  and 
nieces,"  in  such  shares,  and  subject  to 


such  trmstg^  &c.  as  A,  should  appoint. 
Held,  not  to  authorise  an  appointment 
by  will  to  a  grandniece  for  life,  with 
remainder  to  her  children.  Waring  v. 
Lee.  vol.  8,  p.  247 

7.  A  party  had  a  power  to  appoint  by  will 
executed  without  any  particular  for- 
mality. Upon  a  petition  to  obtain  the 
fund  out  of  Court,  Held,  that  it  was  not 
necessary  to  produce  the  original  will. 
but  that  the  evidence  of  the  probate 
was  sufficient.     Ward  v.  Ward, 

voL  11,  p.  377 

8.  A  power  to  appoint  amongst  children  is 
not  within  the  27th  section  of  the  Wills 
Act,  and  a  mere  general  deviae  or  be- 
quest to  a  child  will  not  operate  as  an 
execution  of  such  a  power.  Cloves  v. 
Awdry,  vol.  12,  p.  604 

9.  A  mother  bad  a  power  of  appointing  a 
reversionary  fund  to  her  daughters.  A 
daughter,  who  was  under  age,  being 
about  to  marry,  the  mother  appointed 
that  a  moiety  of  the  fund  should,  on  the 
marriage,  become  the  portion  of  the 
daughter^  and  be  vested  in  her  or  her 
intended  husband  in  her  right,  and  to  be 
paid  to  the  husband,  his  executors,  ad- 
ministrators, or  assign,  on  the  death  of 
the  tenant  for  life.  Held,  although  the 
husband  was  not  an  object  of  the  power, 
and  the  fund  was  reversionary,  and  the 
daughter  an  in£snt,  that  there  was  a 
valid  appointment.  WemhweU  v.  Han- 
rott.  vol.  14,  p.  143 

10.  Settlement  on  wife  for  life,  with  power 
for  her,  during  the  intended  coverture,  to 
appoint  by  will,  and  in  default,  over. 
Held,  on  the  context,  that  an  appoint- 
ment by  will,  after  the  coverture,  was 
invalid.    Mellidaff  ▼.  Oierloa. 

vol.  14,  p.  467 

11.  In  1841  Lord  Lake  settled  a  real  es- 
tate on  himself  for  life,  remainder  as  he 
should  by  will  appoint,  and  in  delault  on 
the  Plaintifis.  By  his  will  he  confirmed 
this  deed  and  the  provisions  thereby 
made,  and  then  made  a  general  devise 
of  aU  his  real  and  personal  estate  upon 
trust  to  give  full  effect  to  the  deed  of 
1841,  and  subject  thereto  to  pay  his 
debts  and  legacies,  and  bold  the  residue 
for  the  Plaintiffs.  He  had  no  other  real 
estates  than  those  in  the  deed  of  1841. 
Held,  by  the  Master  of  the  Rolls,  that 
the  testator,  having  by  his  will  confirmed 
the  deed,  could  not  be  deemed  to  have 
thereby  executed  the  power,  and,  there- 
fore, that  the  legacies  were  not  charged 
on  it,  but  the  decision  was  reversed. 
Lake  v.  Carrie.  voL  16,  p.  472 

12.  Held,  by  tbe  Master  of  the  Rolls,  go- 
vemed  by  the  case  of  Buckeil  v.  Bienk- 
horn  (5  Hare,  131),  that  a  will,  not  sealed 
but  executed  according  to  the  formalities 
of  the  last  Wills  Act,  was  a  due  execu- 
tion of  a  power  required  to  be  executed 
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by  writing^,  under  hand  and  seal.  But, 
held  by  the  L.  Js.  that  the  title  was  too 
doubtful  to  force  on  a  purchaser.  Col- 
lard  V.  Sampstm.  vol.  16,  p.  54-3 

13.  i^.  B;  having  a  testamentary  power 
over  real  estate  in  favour  of  his  children, 
devised  all  the  real  estates  of  or  to  which 
he  was  seised  or  entitled,  or  of  which  he 
had  power  to  dispose  or  to  appoint  by 
that  his  will,"  on  trusts  for  bis  children 
and  for  other  uses  exceeding  his  autho- 
rity :  Held,  that  the  will  was  an  execu- 
tion of  the  power.     Banks  v.  Bank, 

vol.17,  p.  352 

14.  A,  B.  had  a  power  of  appointing  one  pro- 
perty amongst  her  children,  by  virtue  of 
a  settlement  of  1799,  and  of  appointing 
other  property  amongst  her  children  and 
their  issue,  by  virtue  of  her  father's  will. 
In  1847  she  appointed  one- fifth  of  the 
second  property  to  one  of  her  five  chil- 
dren, and  she  reserved  to  herself  a  power 
to  revoke  the  deed  of  1847  and  to  make 
a  new  appointment.  In  18S2  J.  B.,  by 
her  will,  "by  virtue  of  every  power  or 
authority  whatsoever,"  by  an  indenture, 
&c.  (describing  the  settlement)  given  to 
her,  *'  or  otherwise  howsoever  enabling 
her,"  did  thereby  appoint  all  her  real  and 
personal  estate,  or  which,  *'  under  or  by 
virtue  of  the  powers  contained  in  the  said 
indenture  of  settlement  or  otherwise,  she 
had  power  to  appoint,"  between  her  three 
surviving  children.  Held,  by  the  Master 
of  the  Rolls,  that  the  testatrix,  by  her 
will,  had  executed  the  power  given  by 
her  father's  will ;  and  secondly,  that  she 
had  exercised  the  power  of  revocation 
and  new  appointment  reserved  by  the 
deed  of  1847 ;  but  the  Lords  Justices 
were  of  a  difierent  opinion  on  the  second 
point    Pomfret  ▼.  Perring, 

vol.  18,  p.  618 

15.  A  testatrix  gave  her  residue  to  A,  B., 
her  executor,  in  trust  for  such  of  the  chil- 
dren or  grandchildren  of  X,  as  he  should 
think  it  most  acceptable  to,  &c.  The 
will  was  contested,  and  in  answer  to  a 
letter  from  his  proctor  requesting,  in  the 
event  of  his  releasing  his  interest,  the 
names  of  the  persons  most  interested,  or 
one  of  them,  in  order  that  they  might 
appoint  a  proctor  and  make  the  affidavit 
of  scripts.  A.  B.  stated,  by  name,  "  the 
children  whom  it  is  desired  may  benefit," 
and  that  he  presumed  that  having  thus 
determined,  their  father  should  make 
affidavits.  Held,  that  this  amounted  to 
a  valid  appointment  of  the  residue.  Bailey 
V.  Hughet,  vol.  19,  p.  169 

16.  A  tenant  for  life  had  a  power  to  ap- 
point to  children.  By  a  post-nuptial 
settlement,  to  which  his  married  daughter 
and  her  husband  were  parties,  he  ap- 
pointed the  reversionary  interest  of  stocks 
to  the  daughter  and  her  husband  and 
children.    Held,  that  the  appointment 


to  the  husband  and  grandchildren  was 
valid.    Be  Goesefe  Seitlemeni, 

voL  19,  p.  529 

17.  A  testator  gave  his  real  and  personal 
estate  to  his  wife  for  life,  and  aftervardi 
to  his  two  daughters  in  such  proportion 
as  she  might  direct,  and  in  defisult,  to 
them  equally.  Held,  that  the  wife  couM 
not  appoint  the  property  to  such  uses  as 
the  daughters  (who  were  married) should 
appoint,  so  as  to  enable  them  to  convey 
the  realty  without  acknowledging  the 
deed  under  the  statute,  and  to  dispose  of 
a  reversionary  interest  in  the  personalty. 
Jebb  v.  Tugwell,  vol.  20,  p.  84 

18.  Under  his  marriage  settlement,  J.  5. 
had  a  power  of  appointing  a  fund  amoogft 
his  children  By  his  will  he  appointed 
the  fund  equally  amongst  his  eight  chil- 
dren ;  but  he  afterwa^s  postponed  the 
payment  of  die  capital,  partly  until  the 
majority  of  the  children,  and  partly  until 
after  the  death  or  marriage  of  his  last 
surviving  unmarried  daughter,  the  us- 
married  daughters  being  in  the  mean- 
while entitled  to  the  income.  The  ap- 
pointment was  held  valid.  WUsm  t. 
WiUoH.  vol.  21,  p.  29 

19.  A  father  having  a  power  to  appoint  to 
his  children  and  their  issue  born  in  his 
life,  appointed  5,0001.  to  his  diagfater 
O.,  who,  on  the  next  day,  settled  it  on 
herself,  her  husband  and  her  children 
generally.  A  fterwards,  by  a  deed  stating 
the  appointment  of  5,000/.  to  0.,  for  her 
separate  use,  with  power  to  appoint  it, 
the  father  appointed  another  fund  to  0. 
and  her  chilaren,  **  upon  the  trusts  and 
subject  to  the  same  provisions  as  are 
hereinbefore  declared  of  and  concennif 
the  sum  of  5,000/.  hereinbefore  appointii 
unto  and  for  the  benefit  of  O.,  or  as  iiear 
thereto  as  circumstances  will  admit" 
Held,  that  0.  took  the  second  fuiid  for 
her  separate  use,  with  power  to  sppointit, 
and  that  the  children  took  nothing.  Bn- 
bury  V.  Tyrrell.  vol.  21,  p.  822 

20.  Under  a  power  to  appoint  a  sum  of 
money  to  a  daughter,  an  appointment  to 
her  husband  is  invalid,  eemble.    Ibii. 

21.  A  feme  covert,  having  a  limited  testa- 
mentary power  of  appointment  over  per- 
sonalty, made  her  will  in  1848,  whereby» 
without  referring  either  to  her  power  or  to 
the  property  subject  to  it,  she  professed 
to  dispose  **  of  the  property  and  income  I 
am  now  or  may  become  possessed  of," 
and  she  then  gave  "  her  property*'  to  her 
husband  and  her  children.  She  died  in 
1854,  at  which  time  she  had  (independ- 
ently of  the  property  subject  to  the 
power)  93/.  arrears  of  income  and  a  con- 
tingent reversionary  interest  in  some 
trust  moneys.  Held,  that  the  will  did 
not  operate  as  an  execution  of  the  power. 
Evane  v.  Evane.  vol.  23,  p- 1 

22.  A  will  must  be  taken  to  be  an  exectf 
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tioD  of  a  power,  where  the  words  of  it 
would,  otherwise,  have  nothing  to  ope- 
rate upon.     Shetford  v.  jtcUmd, 

vol.  23,  p.  10 

23.  Afewu  covert  had  a  general  power  of 
appointment  over  some  personal  estate 
of  the  value  of  about  2,600i.  By  her  will, 
made  in  1841,  without  referring  to  any 
power  or  property,  she  gave  her  husband 
2,6001.  There  being  no  other  property 
over  which  the  will  could  operate,  the 
Court  held,  that,  independently  of  the 
I  Het.  c.  26,  8.  27 1  the  will  operated  as 
an  execution  pro  tanio  of  the  power.   Ibid. 

24.  A  testator  had  a  power  of  appointment 
amongst  his  issue,  which  did  not  warrant 
an  exclusive  appointment.  By  will,  after 
reciting  that  the  trust  fund  had  been  in- 
vested m  land,  and  reciting  ( erroneously) 
that  be  had  advanced  800/.  towards  the 
purchase,  he  made  an  exclusive  appoint- 
ment in  favour  of  one  of  several  objects 
of  *'  300/ ,  or  such  other  sum  as  he  was 
empowered  to  appoint"  The  Court, 
under  the  circumstances,  held,  that  the 
intention  was  either  to  appoint  the  fund 
contributed  (which  was  trifling,  if  any), 
or  the  whole  trust  fund,  and  that,  in  the 
latter  ease,  the  appointment  was  void. 
Robhsou  T.  Sjfket,  vol.  23,  p.  40 

25.  A  testamentary  instrument,  signed,  but 
invalid  for  want  of  attestation,  is  not  a 
good  execution  of  a  power  to  appoint  by 
writing  signed  or  by  wilL  Re  Daly's 
Settlement,  vol.  25,  p.  456 

26.  A  testator  directed  his  trustees  to  divide 
his  property  **  among  his  first  cousins,  as 
they  might,  in  their  uncontrolled  discre- 
tion, think  proper,  by  dividing  the  whole 
equally  among  them  or  between  two  or 
more  of  them,  or  giving  the  whole  to  any 
one  of  them,  and  for  such  estate  or 
estates,  interest  or  interests,  and  with, 
under  and  subject  to  such  powers,  dis- 
cretions and  limitations  as  they  might 
think  proper,  so  that  the  same  were  in 
favour  of  some  one  or  more  of  his  first 
cousins  or  their  descendants.*'  Held, 
that  the  trustees  could  not  appoint  to  the 
cousins  in  unequal  shares.  Ward  v. 
TyrreU.  vol.  25,  p.  563 

27.  J,  B.  had  a  power  to  appoint  **  by  his 
«U1  or  any  writing  in  the  nature  of  or 
purporting  to  be  his  wHl,  or  any  codicil 

.  thereto."  On  his  death,  the  third  and 
fourth  sheets  of  a  will  were  alone  dis- 
covered, and  which  were  in  the  hand- 
writing of  and  signed  by  A,  B,,  and  were 
attested  by  two  witnesses ;  one  of  them 
contained,  in  words,  a  perfect  appoint- 
ment Probate  having  been  refused, 
Held,  that  this  was  not  a  valid  execution 
of  the  power  to  appoint  by  writing  pur- 
porting to  be  a  will.  Gullan  v.  Grove. 

vol.  26,  p.  64 

28.  Power  to  appoint  to  children,  "with 
such  directions  or  regulations  for  main- 

VOL.  xxxvi — 3. 


tenance,  education  and  advancement  as 
their  mother  should  appoint."  The  mo- 
ther appointed  the  income  to  the  chil- 
dren's father  until  the  youngest  attained 
twenty-one,  "in  or  towards  the  mainte- 
nance and  education"  of  all  her  children. 
Held,  that  the  appointment  was  invalid. 
Lloyd  V.  Lloyd.  vol  26,  p.  96 

29.  By  the  settlement  of  J.  B,,  and  in  the 
events  which  happened,  two.thirds  of  a 
fund  were  limited  to  certain  persons,  and 
three- fifths  to  the  children  of  C.  /). "liv- 
ing at  the  time  of  the  decease  of  C  />.," 
and  in  default,  to  C  D.'s  next  of  kin. 
Power  was  given  to  A.  B.  to  revoke  these 
trusts,  and  to  appoint  the  trust  fund 
among  the  persons  who,  under  the  trusts 
aforesaid,  would  have  become  entitled 
to  the  funds,  "in  the  proportion  and 
manner  aforesaid,  or  in  such  manner  and 
form,  in  all  respects,  as  A.  B.  should 
think  fit."  A.  B,  appointed  to  a  child 
of  C.  D.,  who  survivea  A,  B.,  but  died  in 
the  life  of  C.  D.  Held,  that  such  child 
was  not  an  object  of  the  power.  Denning 
V.  Ellerton,  vol.  26,  p.  231 

30.  Where  an  intention  is  established  to 
pass  property  which  is  the  subject  of  a 
power,  a  Court  of  Equity  will  give  effect 
to  the  disposition,  and  hold  that  the 
property  passes  under  it,  although  the 
intention  to  dispose  of  it  by  means  of  the 
power  is  not  shewn.     Carver  v.  Richard*, 

vol.  27,  p.  488 

31.  A  married  lady  had  a  power  to  ap- 
point under  a  deed  of  1807.  An  invalid 
and  fraudulent  deed  of  1813  purported 
to  give  to  her  and  her  husband  a  joint 
power  of  appointment  over  the  same 
property.  They  executed  the  latter 
power  in  1820,  reserving  a  power  of  re- 
vocation and  new  appointment  to  the 
lady.  In  1829,  after  the  death  of  her 
husband,  she  professed  to  execute  the 
power  contained  in  the  deed  of  1820,  and 
all  powers  in  the  deed  therein  recited, 
and  all  other  powers  enabling  her ;  and 
she  confirmed  the  appointment  of  1820, 
which  was  in  favour  of  legitimate  objects 
of  the  power  under  the  deed  of  1807. 
The  deed  of  1807  was  recited  in  the  deed 
of  1820.  Held,  that  the  deed  of  1829 
was  a  valid  execution  of  the  power  con- 
tained in  the  deed  of  1807.     Ibid. 

32.  A  testator  had  a  power  to  appoint  the 
produce  of  a  policy  on  his  lite  amongst 
his  children,  by  writing  or  will.  By  his 
will  he  bequeathed  all  his  personal  estate 
to  his  daughter  F,  By  a  contempora- 
neous writing,  unattested,  and  headed 
"  memorandum,"  he  gave  directions  to 
F,  as  to  his  property,  and  said,  "the 
money  from  the  Equitable  Insurance  Office 
I  would  have  equally  divided  between 
my  daughters  F.,  (7.  and  A.,  and  it  also 
expressed  his  wish  that  his  two  sons 
should  have  certain  interests  out  of  his 
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Mtate  to  pay  debt  And  costs.    Selby  ▼. 
Cooling*  vol.  2S,  p.  418 

9.  A  prohibition  Against  raisihg  a  charge 
by  aale  held  also  to  ptef  ent  its  being 
done  by  mortgage.    Bennett  v.  Wyndham. 

vol  23,  p,  621 

10.  Devise  of  real  estates  to  trustees  in  fee, 
upon  trust,  "  out  of  the  rents,  issues  and 
profits  thereof"  to  pay  two  annuities, 
"  and  by  the  same  ways  and  means,  or 
by  such  other  ways  and  means  (except  a 
sale  or  sales)  as  they  may  think  proper, 
to  levy  and  rais^"  sufficient  to  pay  off 
the  charges  on  the  estate.  And  subject 
to  the  trusts  aforesaid^  to  A,  for  life,  with 
remainders  over.  Held,  that  the  trustees 
could  not  raise  the  charges  either  by 
sale,  by  mortgage,  or  by  leases  on  fines, 
but  that  they  must  be  raised  out  of  the 
rents  and  the  profits  of  timber  and  mines, 
the  trustees  exercising  a  discretion,  so  as 
not  to  exhaust  the  whole  income,  and 
leave  nothing  for  the  tenant  for  life. 
Ibid* 

11.  A  power  to  raise  money  by  sale  or 
mortgage,  held  to  authorize  a  mortgage 
with  a  power  of  sale.  Bridget  v.  Long- 
ma*.  vol.  24,  p.  27 

12t  An  estate  was  devised  to  trustees  for 
different  persons  in  fifth  shares,  some  of 
which  shares  were  given  to  living  persons 
absolutely,  and  the  others  to  living  persons 
for  life,  with  remainder  to  their  children 
in  fee.  An  unlimited  power  of  sale  over 
the  whole  estate  was  given  to  the  trustees. 
Held»  that  this  power  of  sale  was  valid 
and  could  be  exercised  over  the  whole 
estate,  so  long  as  any  of  the  trusts  of  any 
of  the  shares  remained  to  be  performed. 
TaiU  V.  Swinttead.  vol.  26,  p.  525 

13.  Under  a  direction  to  pay  debts,  the 
executors  of  the  original  executor  sold 
the  testator's  real  estate  twenty-seven 
years  after  the  testator's  death,  and  nine 
years  after  the  death  of  the  executor. 
Held,  that  a  good  title  could  be  made  un- 
der the  implied  power  of  sale,  and  that  the 
vendors  were  not  bound  to  state  whether 
there  existed  any  debts  which  made  a  sale 
necessary.  Sabin'v,Heape,    vol.  27,  p.  553 

14.  A  settlement  of  personal  estate  con- 
tained a  power  to  alter  and  var^,  and  a 
covenant  to  settle  fUture  acquired  real 
and  personal  estate  on  similar  trusts. 
Held,  that  a  power  of  sale  might  be 
introduced  into  a  settlement  of  subse- 
quently acquired  veal  estate.  Elton  v. 
Elton.     (No.  2.)  vol.  27,  p.  634 

15*  Where  an  absolute  purchase  is  held, 
in  consequence  of  the  relation  between 
the  parties,  to  be  available  as  a  security 
only,  the  Court  will  not  import  into  the 
transaction  a  power  of  sale.  Petrton  v. 
Btneon.  vol.  38,  p.  598 

16.  A  testator  directed  his  debts  to  be  paid 
by  his  executrix,  and  he  devised  hiA  real 
estlite  to  her  for  life,  with  power  to  mort- 


gage  it  as  for  as  should  be  fieedfbl  for  her 
maintenance  afid  comfort  Held,  that  the 
executrix  had  no  power  of  sale  fer  pay- 
ment of  the  debts.     Cook  v.  Amoms* 

vol.  29,  p.  123 
\1.  It  is  clearly  established,  that  where 
there  is  a  general  charge  of  debtt  «li  the 
real  estate,  an  executor  ha«  power  to  sell 
it  for  that  purpose,  and  that  the  purchaser 
is  not  bound  to  see  to  the  applkation  of 
the  purchase-money.    Ihid. 

18.  Real  estate  was  devised  to  A,  B.,  in 
trust  to  sell,  with  power  to  the  trustees 
to  give  diseharges.  A*  B.  was  to  pay  the 
debts  and  hold  the  surplus  on  eeruin 
trusts,  and  he  was  appointed  sole  exe- 
cutor. A,  B,  having  renounced  and  dis- 
claimed: Held,  that  the  heir-at-law, 
who  had  taken  out  administration,  could 
sell  the  estate  and  givs  valid  receipts. 
Austin  V.  Martin.  vol.  29,  p.  523 

19.  A  power  of  sale  and  exchange  does  not 
authorize  trustees  to  sell  the  lands  with 
a  reservation  of  the  minerals.  Bnekleif 
^,HoweU.  vol.29,  p. 546 

20.  A  testator  devised  fireeholds  and  copy- 
holds to  his  wife  for  life,  with  remainder 
to  trustees  in  fee,  in  trust  to  sell  the 
freeholds  •*  as  soon  as  conveniently  might 
be,"  and  the  copyholds  •*  as  soon  as  con- 
veniently might  be  after  his  decease." 
Held,  that  the  absolute  interest  in  the 
estate  might  be  sold  by  the  trustees  in 
the  life  of  the  widow,  with  her  consent 
Mille  V.  Dugmote.  vol.  30,  p.  104 

21.  Pending  a  suit,  and  although  no  decree 

has  been  made,  It  is  proper  that  trustees 

should  obtain  the  sanction  of  the  Court 

to  their  exercise  of  powers  of  sale  and 

leasing.     Turner  V.  Tumtr, 

vol.  30.  p.  414 

22.  A  tesUtor,  "in  case  his  personal  eitote 
should  be  insufficient  for  the  paynient  of 
his  debu,"  charged  them  upon  his  real 
estate.  Held,  that  the  executor  had  an 
implied  power  to  sell  and  give  valid  re- 
ceipts  for  the  purchas^money  without 
shewing  the  insufficiency  of  the  personal 
estate.  Held,  also,  that  the  laprt  of 
thirteen  years  between  the  death  and  the 
sale  did  not  affect  the  executor's  power. 
Greetham  v.  Cotton,  tol.  34,  p.  615 

2d.  A  marriage  settlement  of  personalty 
empowered  the  trustees  to  sell  it,  and 
invest  the  produce  in  real  estate.  The 
estate  was  to  be  held  on  corresponding 
trusts  and  to  be  considered  pewonal 
esute.  There  was  An  express  power  lo 
sell  the  securities  to  be  purchased,  and 
to  re-invest  the  produce,  from  tittie  to 
time,  but  ho  express  power  to  sell  the 
purchased  estate.  The  trustees  invested 
the  fund  in  a  real  estate.  Held,  that 
they  had  a  power  of  sale  over  It.  Md 
could  give  good  receipts  for  the  porohsse- 

money.    Tait  r,  Lnthhuty* 

vol.  35,  p.  112 
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share  was  cUimed  by  hit  mother  as  his 
admiBistrator.  Held,  that  the  appoint- 
anent  vaa  not  a  fraud  on  the  power,  and 
that  ahe  vaa  entitled.  Ftanm  v.  Detbri'r 
»oy.  vol.  14,  p.  635 

3.  The  danec  of  a  power  of  aelection  cannot 
lawfully  exercise  hia  power,  in  such  a 
luanoer,  as  to  aecure  an  advantage  to 
huoaelf,  by  any  stipulation  or  arrange- 
ment  with  the  appointeea  in  whose  favour 
the  power  iaezerciaed.  Atkham  ▼.  Barker, 

vol.  17,  p.  37 

4.  Tbc  burden  of  proving  the  invalidity  of 
an  appointment  lies  ou  the  person  who 
seeks  to  aet  it  aside ;  and  not  only  the 
deed,  but  the  whole  matter,  and  all  the 
accompanying  facta,  rouat  be  examined, 
ia  ocdar  to  aacertain  the  real  nature  and 
character  of  the  transaction.     Ibid, 

5.  A^  tenant  for  life  had  the  power  of  ap- 
pointing the  aettled  property  amongst 
such  of  hia  children  as  he  should  think 
fit.  The  tmsteea  had,  in  breadi  of  truat, 
lent  him  part  of  the  trust  moneys,  with- 
out taking  any  security.  lo  1834  the 
tenant  for  life  appointed  to  his  daughters 
the  money  so  lent  and  600/.,  in  exclusion 
of  hia  son.  Contemporaneously,  the 
daughters  exchanged  the  sum  so  ap- 
pointed for  an  estate  of  the  father,  and 
and  the  old  trustee  retired.  The  trans- 
action was  supported,  the  estate  being 
worth  the  amount  given  in  exchange. 
Ibid, 

6.  Diatinotjon  between  an  appointment  ex- 
ceeding the  Hmita  of  a  power  and  void 
for  the  excess  only,  and  one  which  being 
a  fraud  on  the  power  ia  void  altogether. 
A^aui*  V.  Sqkire.  vol.  18,  p.  431 

7>  A.  B,  had  a  power  to  appoint  a  rent- 
charge  in  favour  of  her  sons,  and  a  power 
to  appoint  policy  moneys  in  favour  of  her 
chikiren.     On  the  JSth  of  Juguti,  1838, 
she  appointed  the  rent- charge  to  her  son 
George,  who,  on  the  following  day,  settled 
it,  not  only  in  favour  of  himself  and  other 
objects  of  the  power,  but  also  of  A.  R.'s 
husband  and  others  not  objects  of  the 
power.   On  the  same  day,  A.  B.  appointed 
the  policy  moneys  partly  in  favour  of  ob- 
jects of  the  power  and  partly  in  favour 
of  her  husband  and  other  persons  not 
»uch  objects.    The  deed  contained  a  pro- 
viso, that  if  any  of  the  objects  should 
refuse  to  accede  to  the  arrangemenu  as 
^o  the  rent-charge  and  policy^moneys,  he 
Khould  forfeit  the  benefits  intended.     On 
the  same  day,  George  gave  a  bond  to 
^-  A.'s  husband  for  securing  him  a  bene- 
fit out  of  the  policy  moneys.    The  Court 
being  of  opinion  that  the  transaction 
ttost  be  uken  as  a  whole,  held  it  alto- 
^^*h«  void,  both  as  against  the  objects 
of  4lie  power  and  the  reat,  considering  it 
<^ ^tangled  transaction  to  effect  a  frau- 
^"l«Dt  execution  of  the  power  in  favour 
w  persons  mho  were  not  objects.    Ibid, 


8.  A.  B.,  a  tenant  for  life,  had  a  power  of 
appointing  a  fund  amongst  her  children. 
There  being  only  one  object  of  the  power, 
C.  D.f  who  was  a  married  woman,  an 
arrangement  was  come  to  between  A,  B. 
and  CL  Z).  and  her  husband,  whereby  the 
whole  fund  was  appointed  to  C  D.  and 
then  resettled,  giving  an  interest  to  C  D.*t 
children  and  E.F.,a.  stranger.  The  hus- 
band survived.  Held,  that  the  transac- 
tion was  binding  on  him  and  bis  repre- 
sentatives.    Wright  V.  Goff. 

vol.  22,  p.  207 

9.  A  parent  had  a  power  to  appoint  to 
children  alone.  She  appointed  to  two 
children  absolutely.  The  next  year,  the 
appointees  settled  the  property  on  ohil- 
dren  and  grandchildren  of  the  parent,  by 
a  deed  reciting,  that  when  the  appoint- 
ment was  made  it  was  understood,  be- 
tween the  appointor  and  appointees,  that 
the  latter  stiould  consider  themselves  as 
possessed  of  the  property  upon  the  trusts 
of  the  settlement.  Held,  tliat  the  trans- 
action was  a  fraud  on  the  power  and 
wholly  void.     Birleji  v.  Birley. 

vol.  25,  p.  299 

10.  An  absolute  appointment  was  made  to 
an  object  of  a  power,  under  a  prior  '*  un- 
derstanding*' between  the  appointor  and 
appointee,  to  hold  in  "  truat"  for  persons, 
some  of  whom  were  objects  and  some  not. 
Held,  that  the  whole  was  void.    Ibid. 

11.  Appointment  to  one  of  several  objects 
of  a  power,  in  payment  of  a  debt  due  to 
her  from  the  appointor,  held  void.  Reid 
v.  Reid.  vol.  25,  p.  469 

12.  Parents  had  Hie  interests  in  a  sum  of 
money,  with  power  to  appoint  it  to  their 
children.  On  the  marriage  of  an  infant 
daughter,  by  a  settlement  to  which  she 
and  her  intended  husband  were  parti ea, 
the  parents  appointed  the  reversionary 
fund  to  trustees,  on  trust  for  the  daughter, 
the  intended  husband  and  children  of 
the  marriage.  The  daughter  and  her 
husband  survived  the  parents.  Held, 
that  the  appointment  to  the  husband  and 
children,  Uiough  not  objects  of  the  origi- 
nal power,  was  valid,  notwithstanding 
the  infancy  of  the  daughter.  FUxroy  v. 
Duke  ^  Ruhmond.    (  No.  2.) 

vol.  27,  p.  190 

13.  The  donee  of  a  power  cannot  execute 
it  for  an  object  foreign  to  purposes  for 
which  it  was  intended,  and  therefore  an 
ordinary  power  in  a  marriage  settlement 
of  appointment  amongst  the  children 
cannot  be  made  subservient  to  the  ac- 
complishment of  anv  particular  fancies 
or  inclinations  which  the  donee  of  the 
power  may  have  as  to  the  profession  in 
fife  which  a  child  may  choose  to  adopt, 
nor  can  it  be  exercised  in  such  a  mode 
aa  to  prevent  a  child  marrying  a  par- 
ticular person.  Ladff  Mary  Tapbam  v. 
Tfte  Duke  of  Portland.        vol.  31,  p.  525 
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to  alienate  or  transfer  the  estate  from  his 
*'  nearest  family."  B,  appointed  to  her 
husband  for  life  with  remainders  over. 
Held,  that  fi.  had  a  power  of  appointing 
to  the  **  nearest  family  "  only,  that  near- 
est family  must  be  construed  **heir»"  and 
that  consequently  the  appointment  to  the 
husband  was  void.     Gr^ths  v.  Eoan, 

vol.  5,  p.  241 

11.  By  a  marriage  settlement,  a  power  was 
given  to  the  wife,  in  case  she  left  any 
child  of  the  marriage  living  at  her  death, 
to  appoint  amongst  all  and  every  the 
children  \  but  if  there  should  be  no  issue 
of  the  marriage  living  at  her  death,  then 
she  was  to  have  a  general  power  of  dispo- 
sition. She  did  not  exercise  the  power, 
and  died  leaving  several  children.  Held, 
that  those  children  alone  who  survived 
her  were  entitled  to  take  by  implication. 
innn  V.  Femwick.  vol.  1 1,  p.  438 

12.  A  testator  duly  appointed  a  fund  in 
favour  of  objects  of  the  power  absolutely, 
and  he  also  bequeathed  to  them  his  own 
property,  ** especially  requesting  them'* 
to  leave  the  appointed  fund  to  persons  not 
objecu  of  the  power.  Held,  that  this  did 
not  raise  a  case  for  election.  Held,  also, 
that  the  result  would  have  been  different, 
if  there  had  been  a  direct  appointment  of 
the  subject  of  the  power  to  strangers. 
Blaeket  v.  Lamb.  vol.  14,  p.  482 

18.  A  testator  gave  all  his  real  and  personal 
property  to  his  widow,  her  heirs,  && 
**  absolutely,  and  forever,  in  the  full  assu- 
rance and  confident  hope  **  that  she  would 
bring  up,  educate  and  provide  for  his 
children,  as  it  would  have  been  his  in- 
tention if  living.  Held,  that  though 
the  words  "  full  assurance  and  confident 
hope"  would  create  a  precatory  trust, 
jret  the  trusts  were  too  obscure  to  carry 
into  effect,  and  that  the  widow  took  abso- 
lutely. Matnabv.WhUbrtad,  vol.  17, p. 299 

14.  The  testator  gave  his  wife  4,000^  « to 
be  used  for  her  own  and  the  children's 
benefit,  as  she  shall  in  her  judgment  and 
conscience  think  fit,  being  convinced  that 
it  will  be  disposed  of  conscientiously  and 
properly  by  her,  for  the  purposes  men- 
tioned ;  at  the  same  time  recommending 
her  not  to  dimioish  the  principal,  bat  to 
vest  it  in  government  or  freehold  securi- 
ties." Held,  that  this  was  a  gift  to  the 
wife  for  life,  to  be.  employed,  in  such 
manner  as  she  should  think  fit.  for  the 
benefit  of  herself  and  the  children,  she 
fairly  and  honestly  exercising  that  dis- 
cretion; and  that,  subject  to  such  life 
estate,  the  children  took  an  interest  in 
the  capital.    Hart  v.  Tribe. 

vol.  18,  p.  215 

15.  A  testator  gave  all  the  residue  of  his 
p»roperty  to  his  wife,  "  her  heirs  and  as- 
signs for  ever,  beins  fully  satisfied  that 
she  would  dispose  of  it,  by  will  or  other- 
wise, in  a  £sir  and  equitable  manner,  to 


their  united  relatives,  bearing  in  aund 
that  his  relatives  were  generally  in  bettrr 
circumstances  than  hers."  Held,  that  do 
precatory  Crust  was  created.  Kuau  v. 
Baker.  vol.  18,  p.  372 

16.  A  domiciled  Engliahman  made  bis  will 
in  a  Spanish  colony,    in   the  Spanish 
language  and  form,  and  empowered  K^ 
whom  he  appointed  his  universal  heir,  to 
make  his  (the  testator's)  will,  making 
therein  the  declaration,  &c.,  and  otber 
matters  which  had  been,  and  would  be, 
communicated  to  him.    The  will  wss  ad- 
mitted  to  probate.     Held,  first,  that  the 
will  was  an  English  will,  and  thatiocon- 
struing  it  the  Spanish  language  was  only 
to  be  looked  to  in  order  to  ascertain  the 
equivalent  expressions  in  English;  and 
secondly,  that  K.  being  appointed  lui- 
versal  heir,  the  beneficial  interest,  after 
performing  the  trusto,  if  any  there  were, 
belonging  to  JT.,  and  not  the  testator's 
next  of  kin.     Beynolde  v.  KortrigkL 

vol  18,  p.  417 

17.  A  testator  constituted  his  widow  guard- 
ian of  his  two  children  then  living  with 
him  (one,  a  boy,  being  the  child  of  another 
woman),  and  he  gave  her  4,0001.  '*to  be 
used  for  her  own  and  the  children's  bene- 
fit, as  she  should,  in  her  judgment  sod 
conscience,  think  fiL"  This  (as  was 
held)  gave  the  widow  a  discretion  as  to 
the  application  of  the  income  between 
the  three  objects,  which  this  Court  would 
not  control,  if  bcn&fide  exercised.  Sood 
af^er  the  testator's  death,  the  maternal 
relations  of  the  boy  removed  him  from 
the  widow's  custody.  The  widow  married 
again,  and  appointed  one-eighth  of  the 
capital  to  the  boy  and  the  remainder  to 
her  own  child.  The  Court,  notwithsund- 
ing  the  opposition  of  the  widow,  and  who 
offered  to  take  the  boy  back,  directed 
80^  a  year  to  be  allowed,  out  of  the  io- 
come  of  the  4^0/.,  for  hia  education. 
Hart  V.  Tribe.  vol.  19,  p.  149 

18.  The  testator  gave  bis  residuary  real 
and  personal  estate  to  his  widow,  "  to 
and  for  her  own  sole  use  and  benefit  for 
ever,  feeling  assured  and  having  eveiy 
confidence  that  she  will  hereafter  dispose 
of  the  same  fairly,  justly  and  equitably 
amongst  my  two  daugnters  and  their 
ehildran,*'  and  he  appointed  her  sole  ex 
ecutrix  and  residuary  legatee.  H eld,  that 
the  widow  took  beneficially  for  life,  with 
remainder  to  the  two  daughters  and  their 
children,  as  she  should  appoint ;  but  the 
Court  refrained  from  declaring  how  the 
property  would  devolve  in  default  of  ap- 
pointment.   QuUey  v.  Crtgoe. 

vol.  24,  p.  185 

19.  A  testator  bequeathed  a  sum  to  trustees 
for  his  daughter  for  life,  and  afterwsrds 
to  pay  the  dividends  to  her  husbsndf 
"  during  his  life,  nevertheless  to  be  by 
him  applied  for  or  towards  the  msiate- 
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nance,  education  or  benefit"  of  the 
daughter*!  children.  There  was  a  gift 
to  the  children  after  the  decease  of  the 
survivor  of  the  daughter  and  her  husband. 
Held,  that  the  husband  took  for  life 
beneficially.     AyiM  ▼.  Biaekbum. 

vol.  26,  p.  41 

20.  A  testator  devised  and  bequeathed  his 
res)  and  personal  estate  to  his  widow, 
**  to  and  for  her  own  use  and  benefit  ab- 
wlately,  having  full  confidence  in  her 
sufficient  and  judicious  provision  for  my 
dear  children."  Held,  that  there  was 
no  Crust  in  favour  of  the  children.  Fox  v. 
fot.  vol.  27,  p.  801 

21.  A  testator  referring  to  his  daughter  in 
his  will  said,  "should  she  follow  the 
paths  of  virtue  and  obedience  to  the 
wishes  of  my  dear  wife  and  my  executors, 
they  may  give  her,  by  instalments  when 
they  think  proper,  the  sum  of  200/." 
The  executors  disclaimed.  Held,  that 
the  daughter  was  entitled  to  the  payment 
of  200/.     Maud  v.  Maud.    vol.  27,  p.  615 

22.  A  testator  gave  his  executors  full  power 
to  sell  his  ships  by  public  or  private  sale, 
to  sell  under  mortgage  by  private  valua- 
tion to  any  party  holding  shares  with  him 
therein,  if  they  should  be  desirous  of  pur- 
chasing the  same.  Held,  that  this  was  a 
discretionary  power,  and  conferred  no 
benefit  on  the  part  owners.  Mrown  v. 
Geltatkley.  vol.  31,  p.  243 

23.  A  testator  gave  the  residue  of  his  per- 
Boiul  estate  to  his  wife,  "for  her  own 
absolute  use  and  benefit,  in  the  fullest 
confidence  that  she  would  dispose  of  the 
same  for  the  benefit  of  her  children,  ac- 
cording to  the  best  exercise  of  her  judg- 
ment and  as  family  circumstances  might 
require  at  her  hands."  Held,  that  the 
widow  was  entitled  for  life,  with  a  preca- 
tory trust  in  remainder  in  favour  of  her 
children.    Shovelion  v.  Shoveltm. 

vol.  32,  p.  143 

24.  A  testator  bequeathed  a  legacy  to  his 
widow,  **  to  be  used  for  her  own  and  the 
children's  benefit,  as  she  shall  in  her 
judgment  and  conscience  think  fit,  being 
convinced  that  it  will  be  disposed  of  con- 
scientiously and  properly  by  her  for  the 
purposes  mentioned,  recommending  her 
not  to  diminish  the  principal."  The 
widow  appointed  the  capital  between  the 
children  very  unequally.  The  Court  (one 
child  opposing)  refused  to  part  with  the 
fund  or  to  declare  the  right  during  the 
life  of  the  widow.   Harty.Tnbe,   (No.  4.) 

vol  82,  p.  279 
^<  Bequest  to  a  widow  **  to  be  applied  by 
ber  for  the  payment  of  my  lawful  debts, 
and  the  residue  for  her  own  use  and  berte- 
fiit  and  that  of  our  infant  daughter." 
Held,  that  this  was  not  a  discretionary 
UiMt,  but  that  they  were  equally  entitleci. 
^ihhy  V.  Thompson.    (No.  1.) 

vol.  32,  p.  646 


26.  A  testator  devised  an  estate  to  his  son 
in  fee,  and  in  case  of  his  death  without 
issue  male,  it  was  his  anxious  desire  that 
he  would  so  settle  the  estate  and  all  other 
his  estates,  that  the  same  might  continue 
in  the  name  of  Oglander.  There  was  no 
penalty  or  gift  over.  Held,  that  the  son 
was  owner  in  fee  of  the  estate,  and  might 
deal  with  it  as  he  pleased.  Hood  v.  Og^ 
lander,  vol.  34,  <p.  513 

27.  Bequest  of  the  principal  and  interest  of 
one-third  of  the  residue  to  a  widow  '*  being 
well  assured  that  she  will  husband  the 
means  that  may  be  left  to  her  by  me 
with  every  prudence  and  care,  for  the 
sake  of  herself  and  children."  Held, 
that  this  raised  no  precatory  trust,  and 
that  the  widow  took  absolutely.  Scott  v. 
Key,  vol.  33,  p.  291 


PRE-EMPTION. 
ISee  Option.] 

1.  A  right  of  pre-emption  held  limited  to 
the  life  of  the  owner  of  the  property. 
Stoeker  v.  Dean.  vol.  16,  p.  161 

2.  Semble,  that  a  right  of  pre-emption  *'  at 
all  times  thereafter,"  cannot  be  enforced 
after  the  death  of  the  owner  of  the  pro- 
perty.    Ibid. 

3.  A  testator  directed  his  trustees  to  give 
to  A,  B.  the  option  of  purchasing  his 
Lanetuhire  estates  at  the  price  mentioned 
in  his  conveyance,  but  the  ofi*er  was  to 
be  considered  declined  unless  accepted 
within  a  month  from  the  ofier  being  made. 
Held,  that  no  valid  ofier  was  made  until 
the  price  had  been  stated  to  ^.  B.  Lord 
Lilford  v.  Powyt  Keek.    (No.  1.) 

vol.  30,  p.  296 

4.  By  partnership  articles  between  ^.,  B. 
and  C,  it  was  agreed,  that  upon  the  sale 
by  a  partner  of  his  share  in  a  mining 
concern,  his  co-partners  should  have  a 
right  of  pre-emption,  ji,  gave  to  B. 
notice  of  his  intention  to  sell,  after  which 
B.  became  a  lunatic,  and  the  option  not 
having  been  exercised  for  some  time,  A. 
sold  to  a  Held,  that  B.'s  right  of  pre- 
emption was  lost.  Rowlands  v.  E»am; 
Williams  v.  Howlands.        vol.  30,  p.  302 

5.  A  testator  had  granted  to  the  Plaintiff 
the  right  of  pre-emption  of  an  estate 
which  he  had  previously  devised  to  an 
infant.  The  Plaintiff*  exercised  his  option 
after  the  testator's  death  and  filed  his 
bill  against  the  infant  and  executor  for 
specific  performance.  The  Court  gave 
no  costs  against  the  Defendants.  Hale 
v.  BushiU.  vol.  35,  p.  343 


PREFERENCE  SHARES. 
[See  Srarsholder.1 
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PRELIMINARY  INQUIRIES. 

1.  Bill  by  aBBignee  of  a  trust  fund  to  obtain 
payment  The  trustees  having  stated 
they  were  ignorant  as  to  the  execution  of 
the  assignment  the  Plaintiff  moved,  under 
the  General  Orders,  for  a  preliminary 
inquiry  as  to  that  fact.  Held,  that  the 
case  was  not  within  the  Order.  Froti  ▼. 
Hawnliom.  toI.  4,  p.  33 

2.  Preliminary  inquiries  had  been  directed; 
the  sole  Plaintiff  died  before  the  report, 
and  before  decree.  Held,  that  a  Defend- 
ant might  file  a  supplemental  bill  to  have 
the  benefit  of  these  inquiries.  Upjohn 
V.  Upjohn.  voL  4,  p.  246 

3.  Where  the  substantial  equity  of  a  Plain- 
tiff's bill  is  denied  by  the  answer,  the 
Court  will  not,  on  motion,  direct  the  pre- 
liminary inquiries,  under  the  General 
Orders.     Belcher  ▼.  Whitmore. 

vol.  7,  p.  245 

4.  A  bill  was  filed  to  set  aside  a  voluntary 
setilement,  on  the  ground  of  the  insol- 
vency of  the  settlor ;  the  insolvency  being 
denied  by  the  answer,  the  Court  declined 
ordering,  on  motion,  the  preliminary  in- 
quiries as  to  the  parties  interested  under 
the  settlement    Ibid. 

5.  The  preliminary  accounts  of  the  testator's 
estate,  debts,  &c.  being  directed  upon 
motion,  it  was  ordered  that  the  creditors 
who  should  not  come  in  should  be  ex- 
cluded the  benefit  of  the  order.  Trotter 
V.  Walmetley.  vol.  7,  p.  264 

6.  A  preliminary  inquiry,  under  the  5th 
General  Order  of  Mat/t  1889,  as  to  who 
was  next  of  kin,  was  refused,  where  the 
Plaintiff  sued  in  his  right  of  next  of  kin  ; 
but  it  was  denied  by  the  answer  that  he 
filled  that  character.     Kimhela  v.  Lee. 

vol.  7,  p.  300 

7.  An  order  was  made  directing  preliminary 
inquiries,  and  for  the  production  of  the 
necessary  papers.  Subsequentiy,  an 
order  was  made  for  an  inspection  of  all 
papers  in  the  Defendant's  possession  at 
his  solicitor's  office.  Held,  that  the 
latter  did  not  supersede  the  former,  and 
that  the  Master  might  still  order  a  pro- 
duction in  the  course  of  the  inquiries 
directed.     Whicker  v.  Hume. 

Tol.  9,  p.  418 

PREROGATIVE. 

L  A.  B.  being  entitled  to  a  fund  in  court, 
died,  and  administration  was  granted  to 
a  person,  as  "the  natural  and  lawful 
sister  **  of  A.  B.  It  appearing  firom  the 
proceedings  in  the  cause  that  A.  B,  was 
illegitimate,  the  Court  refused  to  pay 
the  fund  to  the  administratrix,  but  di- 
rected it  to  be  carried  over  to  a  separate 
account,  with  directions  that  it  should 
not  be  paid  out  of  court  without  notice  to 
the  Crown.     Long  v.  WakeUng. 

vol.  1,  p.  400 


2.  The  Crown  might,  before  the  abolitioQ 
of  the  Equity  Exchequer,  have  proceeded 
on  the  Equity  side  in  respect  of  a  legal 
right,  and  may  now  proceed  in  the  same 
way  in  Chancery.  The  Attermetf'Gtneral 
V.  The  CorportUio*  qf  Laudaiu 

vol.  8,  p.  270 

3.  Inalienable  estates  tail  are  within  the 
7th  section  of  the  Lands  Clauses  Coosoli- 
dation  Act  (8  &  9  Fiet.  c.  18),  and  may, 
under  that  statute  be  conveyed  by  the 
tenant  in  tail  in  possession;  but  that 
statute  does  not  extend  to  the  Crown, 
for  the  King  not  being  specially  named 
therein,  the  rights  of  the  Crown  are  lu- 
affected  thereby.  /«  re  CuekfieU  Burial 
Board.    Em  parte  the  Earl  of  Ahergaeeem^. 

vol.  19,  p.  15^ 

4.  This  Court  will  enforce,  for  the  benefit 
of  the  Crown,  a  trust  of  real  estate  created 
in  favour  of  an  alien.  The  devise  beta; 
valid,  and  th«re  being  a  eettai  que  trmt 
who  can  take,  but  not  hold,  the  Crowo 
becomes  entided  beneficially,  and  not 
the  trustee  or  heir  at  law.  Borrow  v. 
H'adkim.  vol.  24,  p.  1 

PRESENTATION. 

[See  Advowson,  Patkomagb.] 

PRESUMPTION. 

[See  Spoliation.] 

1.  Presumption  arising  in  favour  of  defend- 
ants from  long  lapse  of  time  during  nhidi 
their  title  was  unquestioned.  Attormy- 
General  v.  Pishnumgers*  Compamif. 

vol.  2,  p.  ^S 

2.  A.  B.,  a  widow  entitled  to  a  pension 
durante  viduitate,  cohabited  with  C,D,  in 
Scotland.  In  regard  to  society,  they  held 
themselves  out  as  man  and  wife ;  but  with 
respect  to  the  pension,  they  acted  as  if 
they  were  unmarried,  and  A.  B,  half* 
yearly  made  solemn  declarations  of 
widowhood  for  the  purpose  of  obtainiog 
the  pension.  Held,  on  exceptions  to 
the  Master?s  repojrt,  that,  on  the  whole. 
he  was  right  in  finding  that  no  valid 
marriage  had  taken  place.  Rebertua  t. 
Crawford.  vol.  3,  |k  lOS 

3.  After  a  long  possession,  the  Court  will 
make  great  presumptions,  including,  is 
some  cases,  even  an  Act  of  Parliament,  in 
order  te  protect  righ  t.  The  Court  will  not, 
however,  adopt  such  presumption,  whoi 
the  origin  of  the  right  or  possesaioo  is 
ascertained  and  negatives  such  presump* 
tion.  Attorneif'Generul  v.  Ewelmt  H^'  , 
pital.  voL  7,  p.  5^ 

^'In  1646  an  issue  was  directed  to  try 
whether  a  will  dated  in  1825  had  been 
signed  and  published  in  the  presence  of 
three  credible  witnesaes.  A.,  B.  aod  C^ 
and  whether  it  was  atteaCMi  by  then.  ^• 
was  dead,  and  his  signature  was  prored. 
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B.  detoWd  having  signed  the  will,  but 
was  disbelieved  by  the  judge  and  jury, 
ind  C,  an  ignorant  man,  proved  his 
attestation,  but  did  not  remember  the 
Ni?niDg  or  publication  by  the  testatrix. 
The  jury  found  for  the  will.  The  Court, 
under  the  circumstances,  refused  with 
costs  an  application  for  a  new  trial.  Hitch 
».  WelU.  vol.  10,  p.  84 

5.  A  tenant  for  life  of  a  fund  in  Court  was 
transported  in  1838,  and  bad  not  since 
been  beard  of.  Upon  an  application 
made  in  1852  by  tbe  rtmmaindermen 
for  psyment,  the  Court  would  only  direct 
payment  of  the  dividends  to  them,  and 
required  an  undertaking  to  replace  the 
araooDt  out  of  the  capital  if  the  tenant 
for  life  should  be  still  alive,  /n  re 
MiUham's  Trmt,  vol.  16,  p.  507 

6.  A  legacy  was  given,  oonditional  on  a 
marriage  with  the  consent  of  trustees. 
Tbe  marriage  took  place  in  1825,  and 
the  party  entitled  in  default  never  raised 
any  question  as  to  the  consent  having 
been  given  until  1852,  after  the  death  of 
the  trustees  and  of  ^.  B.  Held,  that 
everything  was  to  be  presumed  in  favour 
of  the  consent ;  and  though  there  was  no 
distinct  proof  of  consent,  yet  it  was  pre- 
sumed from  the  conduct  of  the  trustees 
subsequent  to  the  marriage.  Re  Adrian 
Birch,  vol.  17,  p.  858 

7.  When  busband  and  wife  perish  by  the 
same  calamity,  and  there  is  no  evidence 
to  tbe  contrary,  the  law  presumes  no  sur- 
vivorship. Husband  and  wife  were  swept 
into  the  sea  by  the  same  wave  and  were 
never  afterwards  seen.  The  Court,  re- 
jecting all  speculations  and  presumptions 
arising  from  the  relative  strength,  sex, 
&c.  of  the  parties.  Held,  that  there  was 
no  evidence  to  shew  which  was  the  sur- 
vivor, and  that  therefore  they  must  be 
taken  to  have  died  at  the  same  time. 
Vudtrw9od  v»  Wing.  vol.  19,  p.  459 

8.  A  female  aged  fifty-six  was  absolutely 
eiititled  to  a  fund/  subject  to  the  con- 
tingency of  her  having  children.  Pay- 
ment  was  ordered  on  her  own  recogni- 
xaoces.    lAddon  v.  EUiion. 

vol.  19,  p.  566 

9*  The  Court,  acting  on  the  improbability 

of  a  lady  in  her  fifty-eighth  year  having 

future  issue,  distributed  the  fund.     £d- 

fpardt  V.  Tuck.  vol.  28,  p.  268 

10.  A  sailor,  who  left  England  in  1845,  on 
the  Arctic  Expedition  with  Sir  John 
Frankiin,  and  who  had  not  been  heard 
of  since  Jnne,  1845,  was  presumed,  in 
1856,  under  particular  circumstances,  to 
have  survived  tbe  month  of  Janaary,  1850. 
Ommmnef  v.  StiwtlL  vol.  23,  p.  328 

11.  There  is  a  presumption  against  persons 
who  keep  back  a  document,  and  against 
whom  the  evidence  is  to  be  taken  most 
strongly.  Aiiomtj/'Gweral  v.  Dran  and 
Cannt  of  Windsor.  vol.  24,  p.  679 


12.  A  deed  of  1559  prestimed,  under  the 
circomstances,  to  have  been  executed  by 
Queen  Eliscabeth.  J ttomgy- General  v. 
Dean  and  Canons  qf  Windsor,  vol.  24,  p.  67 9 

13.  Presumption  of  legitimacy,  under  the 
circumstances,  of  a  person  named  in  a  will 
of  1776  as  the  testator's  son.  Attorney- 
General  V.  Bouchereit.         vol.  25,  p.  116 

14.  In  1586  property  waa,  in  consideration 
of  273/.,  demised  for  2,000  years  at  a 
small  rent,  and  the  lessor  covenanted,  if 
required  by  tbe  lessees  within  seven  years, 
to  convey  the  fee  to  the  lessees  without 
further  payment.  In  documents  dated  in 
1664,  1681  and  1690,  the  property  was 
treated  by  the  persons  claiming  under 
the  lessees  as  held  in  fee  simple.  But  in 
documents  dated  in  1715  and  1758,  it 
was  considered  doubtful  whether  it  was 
freehold  or  leasehold,  and  in  1777  and 
1778  it  was  treated  as  leasehold.  Held, 
that  tbe  presumption  up  to  1715  was, 
that  it  was  fee  simple;  that  such  pre- 
sumption was  not  destroyed  by  the  sub- 
sequent doubts,  and  a  purchaser  in  1859 
of  the  fee  was  held  bound  to  take  the 
title.  Jeffereys  v.  JlfacAu.    vol.  29,  p.  344 

15.  Interest  and  an  annuity  payable  by  a 
brother  to  a  sister  presumed,  after  a  long 
interval,  to  have  been  satisfied,  she  having 
lived  with  and  been  maintained  and 
clothed  by  her  brother.  ShadboU  v.  ran- 
derplank.  vol.  29,  p.  405 

16.  J»  R»  7*',  a  young  sailor,  was  last  seen 
in  the  Summer  of  1840  going  to  Ports^ 
mouth  to  embark.  His  grandmother  died 
in  March,  1841.  It  was  presumed  that 
he  was  the  survivor.    Re  TindalPs  Trust, 

vol.  30,  p.  151 

17.  A  testator  and  two  of  the  legatees  in 
his  will  perished  in  a  ship,  which  was 
supposed  to  have  foundered.  There 
being  no  evidence  of  survivorship.  H  eld, 
that  the  bequest  failed.  Bamett  v.  Tug- 
well,  vol.  31,  p.  232 

18.  A  sailor  left  bis  ship  at  the  end  of  the 
year  1849  or  very  early  in  1850,  and  bad 
not  since  been  heard  of.  Held,  that,  if  he 
was  shewn  to  have  intended  to  desert,  it 
oould  not  be  presumed  that  he  was  dead 
in  May,  1850;  but  that  if  he  intended  to 
return  to  his  ship,  then  the  Court  would 
assume  that  he  had  met  with  an  accident, 
by  which  he  perished  a  very  short  time 
after  leaving  the  vessel  and  before  May^ 
1850.     Lakin  v.  Lakin,      vol.  34,  p.  443 

PRINCIPAL  AND  AGENT. 

[See  Fraud,  Solicitor  and  Client, 
Ultra  Vires.] 

1.  Fraudulent  accounts  between  a  principal 
and  factor  opened  from  the  beginning, 
the  Court  holding  that  the  relief  ought 
not  under  such  circumstances,  to  be  li- 
mited to  a  right  to  surcharge  and  falsify. 
Clarke  v.  Tipping.  vol  9,  p.  284 


3r>o 


GENERAL  INDEX. 


PRIORITY  OF  CHARGES. 

[S^e  Administration,  Exoneration, 
Judoment,MergeropCharge,  Mort- 
gage, Mortgage  (Further  Advan- 
ces), Notice,  Registration  Act, 
Stop  Order.] 

1.  A  party  entitled  to  an  estate,  subject  to 
terms  vested  in  trustees  for  securing  a 
jointure  and  portions,  mortgaged  it ;  but 
retained  the  title-deeds  in  his  posses- 
sion. Held,  that  this  omission,  on  the 
))art  of  the  mortgagee,  was  not  sufficient 
to  postpone  him,  in  favour  of  a  subse- 
quent purchaser  for  valuable  considera- 
tiou«    Farrow  v.  Ree*.  vol.  4,  p.  18 

2.  A,&,  was  entitled  to  a  legacy,  which 
was  charged  on  real  estates  devised  to 
C.  /).  A,  B.  by  a  deed  to  which  C.  D. 
was  a  party,  and  which  recited  that  it 
had  been  agreed  that  the  legacy  should 
remain  on  the  security  of  the  estate,  as- 
signed it  to  E,F.  A.B.,  without  the 
concurrence  of  E,  F.,  afterwards  released 
the  charge  upon  the  estate,  and  A.  B, 
and  C.  D.  together  afterwards  mortgaged 
the  estates,  first  to  Lord  C,  and  after- 
wards to  the  Plaintiff,  a  judgment  credi- 
tor, who  released  his  judgment.  Held, 
that  the  Plaintiff  had  priority  over  E.  F. 
Greenwood  v.  Churckilt.        vol.  6,  p.  S14 

8.  in  1629  A.  was  admitted  to  a  copyhold, 
and  in  18S2  he  deposited  the  copy  of  his 
admission  with  B.  as  a  security.  In 
1 837  A.'s  heir,  after  admission,  attempted 
to  sell  the  property  without  effect  C. 
acted  therein  as  his  attorney,  and  Z>.  as 
the  clerk  of  C.  On  the  20th  of  Juiy, 
1 887,  A.'b  heir  mortgaged  the  property 
to  C.  by  deposit  of  his  own  admission. 
In  this  tranaactton  D.  acted  as  the  agent 
and  clerk  of  C,  and  as  the  agent  of  the 
heir.  It  appeared  that  in  November,  1 885, 
V,  had  notice  of  B.*b  incttoriMrance,  and 
that  OB  the  19th  of  July,  1837,  D.  knew 
that  the  produce  of  the  sale  was  to  be 
applied  in  discharge  of  ^.'s  demand. 
Held,  that  the  knowledge  which  D.  pos* 
sessed  in  November,  1836,  could  not  be 
imputed  to  C.  in  1887.  Secondly,  that 
D.*B  knowledge  in  July^  1887,  that  the 
proceeds  of  the  aale  were  to  be  applied 
in  discharge  of  S.*s  demand,  did  not 
clearly  shew  that  even  he,  at  that  time, 
recollected  or  knew  that  which  he  had 
known  in  November,  1885;  and,  thirdly, 
semble,  that  C.  who  knew  that  the  party 
from  whom  he  took  it  had  been  admitted 
only  as  heir,  and  that  the  ancestor  had 
been  admitted  under  eopy  of  Court  Roll, 
dated  in  1829,  roust  be  deemed  that  the 
ancestor,  having  the  copy  of  Court  Roll, 
might  have  created  an  equitable  mort- 
gage by  deposit,  and  consequently  that 
C.  ought  to  have  required  its  production 
before  he  advanced  Ins  mosey.  Ty/«e  v. 
fVtbb.  vol.  6,  p.  552 


4.  A,  executed  a  morljgagc  to  B.  Cor  1,0001. 
This  was  not  acted  on,  bat  A.  aftenrards 
executed  another  vaangngt  for  S,00Oi.  to 
B,  The  solicitor  employed  rctaiDed  the 
first  deed,  and  afterwards  firaodulently 
induced  B^  without  oonsideratbii,  to 
sign  a  metnorandttm,  undcrtskisg  to 
transfer  the  first  mortgage  to  C,  sod  he 
executed  such  transfer.  C  on  ^  Csitli 
of  B.'b  acu,  advanced  lyOOO/.,  wbieh  was 
received  by  the  Solicitor  and  raisspplied. 
Held,  that  B.  must  be  postponed  to  C. 
Hionu  V.  HolUm.  vol.  16,  p.  259 

5.  To  postpone  a  first  mortgafee  on  the 
ground  of  his  leaving  the  title-deeds  in 
the  hands  of  the  mortgagor,  there  nmst 
be  a  distinct,  voluntary  and  uDJastiSaUe 
concurrence,  on  the  part  of  the  nsrt- 
gagee,  in  the  mortgagor's  retainiag  tbeoL 
fiaoA  V.  Shmoi  Colyer  v.  FinA. 

vol.  19,  p.  500 

6.  Parts  of  lands  charged  with  debts  snd 
legacies  were  mortgaged  by  the  derisee, 
who  waa  also  one  of  two  exeeutors.  He 
afterwards  said  that  part,  ostensibly  to 
pay  the  legacies,  and  he  and  the  co- 
executor  conveyed  it  to  the  purchaser. 
Held,  that,  as  between  the  devisee  sod 
mortgagee,  the  latter  had  an  equity  to 
throw  the  legacies  on  the  poitioQ  not 
mortgaged,  and  that,  as  betwcea  the 
mortgagee  and  porchaaer,  the  bttcrnot 
having  obtained  the  legid  estate,  was 
subject  to  the  sane  equity  »b  bis  leodor. 
ibid. 

7.  fiy  the  same  will  were  given  s  reit- 
charge  for  life  to  A.  B.,  a  rent-charge  to 
lihe  tenant  in  tail  during  bis  mioorirf. 
and  a  power  to  the  tenant  for  life  for 
jointure.  The  power  was  exercised,  sad 
the  jointure  was  secured  by  a  term  aod 
powers  of  distress  and  entry.  Held, 
upon  a  deficiency  of  income,  that  the 
three  charges  were  payable  pari  pa<ia> 
Coore  V.  Todd.  vol.  23,  p.  ^ 

8.  A  sun  was  dae  firom  the  Plaintiffs  to  t 
contractor,  which  he  had  mortgaged  suc- 
cessively to  A,  B.,  C.  D.  and  others. 
By  arrangement  between  the  mortgagees, 
the  fund  was  assigned  to  CD^  apoo 
trust  to  distribute  it  amongst  them. 
At  the  date  of  the  assignment,  CL  /).  had 
a  charge  on  A.  B'%  mortgage,  but  which 
was  not  noticed  in  the  asngnment  A.B» 
af terwarda  assigned  his  mortgage  to  £.  ft 
who  had  no  notice  of  C.X).'schaige  on 
it.  H  eld,  that  C.  /).  was  to  he  postponed 
to  £.  F.  in  oonsequence4>f  £.  F.'s  nsglect 
to  have  hia  claim  noticed  in  the  trust 
deed.  The  CommuoUmero  ef  her  Me- 
jeeiy'e  Workt  and  Public  BmUduigt,  vi 

The    BatUrum    Fork    Committimen  ▼• 
Harby.  voL  23,  p-  508 

9.  8ir  G.  B,,  beng  tenant  for  life  to  pof- 
session,  and  also  absolutely  entitled  in 

'  remainder,  after  the  death  of  bis  motfaeff 
10  a  sum  of  9,560/.,  which  wss  the  first 
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chflrge  on  the  estate,  granted  an  annuity 
secured  on  his  life  estate,  and  by  the 
grant  be  covenanted  against  all  charges 
whateyer.  After  the  death  of  his  motlier, 
Held,  as  against  Sir  G.  B,,  that  the  an- 
nuity had  priority  over  the  interest  of 
the  9,560/^  but  that  it  was  not  a  charge 
on  the  corpus  of  that  fund  for  interest 
paid  on  it  after  the  death  of  his  mother 
to  the  detriment  of  the  annuitant :  held, 
also,  that  the  same  equity  affected  both 
a  purchaser  from  Sir  George  with  notice 
of  the  annuity  and  also  volunteer  under 
such  purchaser.     Knight  y.  Botvyer, 

vol.  2i3,  p.  609 

10.  To  constitQte  a  good  equitable  mort- 
gage it  is  not  necessary  that  the  deeds 
dq)osited  ahoold  shew  a  good  title  in  the 
depositor.     Roberts  v.  Croft. 

vol.  24,  p.  22S 

11.  A  solicitor  made  an  equitable  deposit 
of  the  title-deeds  of  his  estate  to  a  client, 
omitting  the  conveyance  to  himself. 
He  afterwards  deposited  the  latter,  as  a 
security,  with  his  bankers.  Held,  that 
the  client  had  priority  over  the  bankers. 
Ibid, 

12.  Where  a  contest  existed  between  equi- 
table mortgagees  as  to  priority,  and  a 
question  arose  whether  the  one  who  had 
the  title-deeds  would  be  bound  to  give 
tliem  up,  the  difficulty  was  removed  by 
ordering  a  sale,  and  all  parties  to  concur 
therein,  reserving  the  rights  of  the  par- 
ties as  against  the  porchase-Tnoney. 
I^mgttaffy.  Nicholson,        vol.  25,  p.  1(>0 

13.  A  first  mortgagee  allowed  the  title- 
deeds  to  remain  in  the  possession  of  the 
mortgagor  to  enable  him  to  grive  another 
limited  security.  The  mortgagor  then 
made  several  mortgages  beyond  the  one 
contemplated,  these  mortgagees  having 
no  notice  of  the  first  mortgage.  Held, 
that  die  first  mortgagee  must  be  post- 
poned to  them,  and  that  notice  of  the  first 
charge  ought  to  have  been  indorsed  on 
the  purchase  deed.  Perry  Herrick  v. 
Attwood,  -vol.  26,  p.  205 

1  ^*  Mortgagee  by  demise  postponed  for  al- 
lowing the  mortgagor  to  retain  the  title- 
deeds.    Ibid, 

1^<  In  1B29  H.  de  C.  secured  an  annuity 
on  trust  funds,  aud  in  1841  he,  for  valu- 
able consideration,  assigned  his  interest 
in  the  same  funds  in  trust  to  raise  1,100/., 
and  redeem  the  annuity,  and  hold  the 
residue  on  trusts  for  his  family.  The 
^•tees  accordingly  raised  the  1,100/.  by 
i^>ortg«ge  and  redeemed  the  annuity,  and 
^  trust  funds  were  assigned  to  the  mort< 
gagee,  but  wo  transfer  was  made  of  the 
B«inaity.  The  mortgage  deed  stated  the 
consideration  to  have  been  *'  for  the  re- 
fivrcbase  and  extincAion  of  the  annuity.** 
Hie  annuity  had  originally  priority  over 
certain  claimants,  hut  ilhe  deed  of  1841 
h«d  not.     Held,  that  to  the  extent  of  the 


moneys  paid  for  the  repurchase  of  the 
annuity,  the  mortgagees  bad  priority 
over  those  claimants.    Jrbff  v.  Irby, 

vol.  25,  p.  632 

16.  A.  mortgaged  property  to  B.,  and  he 
delivered  to  him  a  parcel  of  deeds,  falsely 
representing  them  to  be  the  title-deeds 
of  the  property.  B.  never  examined  the 
parcel,  and  A.  afterwards  sold  and  con- 
veyed the  property  to  C,  and  delivered 
over  to  hira  the  title-deeds,  which  he  had 
thus  fraudulently  retained.  Held,  that 
the  negligence  of  B.,  in  not  examining 

I  the  parcel,  and  thus  enabling  A*,  by  re- 
taining tlie  deeds  to  defraud  C,  was  not 
a  sufficient  ground  for  postponing  B.  to 
a     Hunt  V.  EliMS,    (No.  2.) 

voi  28,  p.  631 

17.  One  of  the  residuary  legatees  mort- 
gaged his  share,  after  which,  a  debt  of 
the  legatee  for  which  the  testator  was 
surety  was  paid  out  of  his  estate.  Held, 
that  the  lien  of  the  executors  had  priority 
over  the  mortgage,  ffillesv.  Greenhill, 
(No.  1.)  voL  29,  p.  376 

18.  The  wife  of  A.  was  entided  fur  her 
separate  use  to  a  share  in  a  reversionary 
fond  vested  ia  A. Mind,  three  other  trus- 
tees. A.  and  his  wife  mortgaged  it  first 
to  B.,  who  gave  formal  notice  to  A.  alone 
as  trustee.  They  anortgaged  it  secondly 
to  r.,  who  gave  no  notice,  and  thirdly  to 
8.1  who  gave  notice  to  all  ttie  trustees. 
Held  (on  that  assumption),  diat  B.*s 
mortgage  was  the  6rst  incuinbrBnce,  5. 
the  second,  and  T.  the  last.  But  T. 
having  afterwards  proved  lliat  he  had 
given  notice  to  the  solicitor  of  the  trus- 
tees, who  said  he  believed  he  had  com- 
municated it  to  them :  Held  (on  that  as- 
sumption),  that  the  several  mortgages 
ranked  in  priority  according  to  their 
respective  dates.  IViUes  v.  Greenhill. 
(No.  2.)  vol.  29,  p.  387 

19«  A,  granted  B.  a  lease,  in  which,  by 
error,  the  rental  was  stated  to  be  130/. 
instead  of  2S0L  B,  mortgaged  it  to  C. 
without  notice  of  the  mistake,  and  D. 
afterwards  paid  off  C,  but  the  lease  was 
re-assigned  to  B.  and  not  to  D,  Held, 
that  I>.*e  claim  in  respect  of  the  mort- 
gage  and  sums  advanced  by  him  without 
notice  had  priority  over  A*%  equity  to 
reform  the  lease.     Gorrard  v.  FrankeL 

vol.  30,  p.  445 

20.  The  Plaintiffs  sold  and  conveyed  a  plot 
of  land  to  the  trustees  of  a  building  so- 
ciety. Though  the  conveyance  contained 
a  receipt  for  the  whole  purchase  •money, 
a  part  only  was  paid,  and  the  vendors 
retained  the  conveyance  as  an  equitable 
security  for  the  remainder.  The  land 
was  divided  into  lots  and  aold,  and  con* 
veyed  by  the  trustees  to  the  allottees, 
who  resold  them  to  other  persons  without 
notice  of  the  Plaintiff's  lien,  but  who 
neglected  to  require  the  production  of 
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of  all  other  proceedings  in  the  suit,  re- 
fused.    Faughan  ▼.  Rogerg. 

vol.  11,  p.  165 

10.  A  bill  was,  io  the  presence  of  and  ad- 
versely to  the  eeituit  qws  trust,  taken  pro 
eonfeuo  against  a  trustee  living  abroad. 
The  Court  dispensed  with  service  of  the 
decree  on  him.    Benbaw  v.  Dame*. 

vol.  12,  p.  421 

11.  Where  the  preliminary  order  for  taking 
a  bill  pro  eon/esto  has  been  made,  the  De- 
fendant cannot  be  heard  at  the  hearing 
unless  he  waives  all  objections.  Greavei 
V.  Grtaves,  vol.  12,  p,  422 

12.  The  Court  has  a  large  discretion  as  to 
ordering  a  bill  to  be  taken  pro  eom/euo  ; 
and  where  a  Defendant  had  always  been 
resident  abroad  the  Court  refused  to 
make  the  order,  he  not  having  absconded, 
and  there  appearing  to  be  no  refusal  to 
obey  the  order  of  the  Court.  Zutueia  v. 
Finent.  vol.  15,  p.  272 

18.  Service  on  the  Defendant  of  an  order 
limiting  the  time  within  which  he  might 
apply  to  set  aside  a  decree  pro  co^feuo, 
held  a  sufficient  notice,  and,  no  applica- 
tion being  made  by  him,  the  decree  was 
thereupon  made  absolute.  TrilUy  v. 
Kttfe,  vol.  16,  p.  83 

14.  The  Plaintiff  should  proceed  with  the 
greatest  care  in  pro  eomfuto  cases,  and 
bring  the  case  strictly  within  the  General 
Orders.    BtUtler  v.  Mathew*. 

vol.  19,  p.  549 

15.  Bill  taken  pro  eorftuo  for  want  of 
answer  against  an  absconding  Defendant, 
though  no  interrogatories  had  been  de- 
livered.   Ibid, 

16.  Where  a  Defendant  is  abroad,  it  is  not 
necessary  to  issue  an  attachment  previous 
to  taking  the  bill  pro  eonfisto,    Jtrid. 

17.  A  Plaintiff  advertised  that  he  would 
move  to  take  a  bill  pro  eonfetio  at  the  end 
of  six  weeks.  The  notice  was  advertised 
once  in  every  one  of  the  first  four  weeks, 
but  not  in  the  two  last  Held,  that  this 
was  a  sufficient  compliance  with  the 
exigency  of  the  General  Orders.  Millar 
V.  Elurin,  vol.  25,  p.  674 

18.  A  decree  for  foreclosure  was  made 
agiinst  a  cestui  que  trust,  and  the  bill 
was  taken  pro  con/esso  against  his  trustees. 
The  decree  was  served  on  the  trustee,  but 
without  the  necessary  notice.  After  the 
expiration  of  three  years,  the  Court  dis- 
pensed with  service  of  the  decree  on  the 
trustee  altogether,  and  made  it  absolute 
against  him.     Thurgood  v.  Cane, 

vol.  32,  p.  156 

19.  Where  an  appearance  has  been  entered 
for  a  Defendant  who  has  absconded  to 
avoid  service,  the  bill  may  be  taken  pro 
eonfesso  against  him,  without  delivering 
to  him  the  interrogatories  which  have 
been  filed.    Anthony  ▼.  Cowper, 

vol.  84,  p.  77 


PRODUCTION  OF  DOCUMENTS. 

[&e  Discovert,  Prodvctioh  (Paivi- 
lboe),  Production  (Third  Parties' 

Interest).] 

1.  The  Court  will  not,  at  the  instanee  of  i 
Defendant,  order  the  Plaintiff  to  produce 
documents,  admitted  to  be  in  his  posses- 
sion and  to  relate  to  the  mrntten  in  ques- 
tion, for  the  inspection  of  the  Defeodant 

Where,  however,  the  Plaintiff  called 
upon  the  Defendant  to  inspect  a  doco- 
ment  in  his,  the  Plaintiff*8,  possearioo, 
and  to  explain  several  errors  in  bis  ac- 
counts therein  alluded  to,  and  submitted 
to  produce  the  same,  the  Court  ordered 
that  the  Defendant  should  have  one 
month's  time  to  answer,  finom  the  time 
of  the  Plaintiff^s  depositing  the  aocoimt 
with  his  clerk  in  court  for  the  Defend- 
ant's inspection.     Shepherd  ▼.  Morris. 

▼oL  1,  p.  Hi 

2.  Whether  a  Plaintiff  can  deposit  a  docu- 
ment with  his  clerk  in  court,  and  com- 
pel the  Defendant  to  inspect*  it  before 
answering,  quaere.    Ibid. 

8.  Where  on  a  motion  for  the  prodnctioo 
of  papers  admitted  to  be  in  the  Defend- 
ant's possession,  the  right  to  their  pro- 
duction depends  on  documents  stated  in 
the  bill,  but  which  are  neither  admitted  nor 
denied  by  the  answer,  the  Plaintiff  is  at 
liberty  to  verify  such  documents  by  affi- 
davit.    Addis  V.  Campbell,   vol.  1,  p.  258 

4.  By  articles  of  partnership,  in  case  of  the 
death  of  a  partner  the  survivor  was  to 
pay  the  amount  of  his  capiul  according 
to  the  last  half-yearly  rest,  and  to  take 
the  stock,  ficc.  After  the  death  of  one,  i 
different  arrangement  was  entered  into 
between  his  executors  (one  of  whom  was 
the  surviving  partner)  and  his  widow, 
who  was  beneficially  interested  under  the 
will,  by  which  the  surviving  partner  mu 
to  take  the  stock  at  a  valuation,  and  gee 
in  the  credits,  and  pay  the  joint  debts, 
and  out  of  the  share  of  the  deceased  part- 
ner in  the  surplus,  to  pay  his  separate 
debta  and  the  widow's  legacy.  The 
widow  by  this  bill  sought  to  set  aiide 
this  arrangement  for  fraud,  and  to  hive 
an  account  of  the  partnership  trsnsac- 
tions,  and  of  the  profits  subsequent  to 
her  husband's  death.  Held,  that  the 
Plaintiff  was  entitled  to  the  production 
of  the  accounts  of  the  business,  as  csr- 
ried  on  after  the  testator's  death.  H^* 
V.  Richards.  vol.  2,  p.  305 

5.  An  admission  of  a  Defendant  in  his  an- 
swer entitled  the  Plaintiff  to  an  order  for 
production ;  but  liberty  was  given  to  the 
Defendant  to  relieve  himself,  if  possible, 
by  affidavit,  from  the  effects  of  this  ad- 
mission.   Morriee  v.  Swaby. 

vol.  2.  p.  500 

6.  A  Defendant,  who  in  hit  answer  refen 
to  a  deed  in  the  wordsi  **  as  by  the  said 
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indenture,  when  produced,  will  appear," 
mutt  produce  it  for  the  inspection,  6ic. 
of  the  Plaintiff,  although  he  doea  not 
"  crave  leave  to  refer  to  it."  Wt\ford  v. 
^amtkorpe.  yol.  2,  p.  587 

7.  The  Defendanta  vrere  ordered  to  deposit 
certain  documenta  with  their  clerk  in 
court  for  the  usual  purposes,  and  to  give 
an  inspection  of  the  remainder  at  their 
office,  and  produce  them  at  the  examina- 
tion of  witnesses  and  at  the  hearing. 
Held,  that  the  production  on  the  exa- 
mination of  witnesses  in  town  and  at  the 
hearing  should  be  at  the  expense  of  the 
Defendants;  and  for  production  on  the 
examination  of  witnesses  in  the  country, 
at  the  expense  of  the  Plaintiff.  Daviea 
V.  Harford.  vol.  8,  p.  118 

8.  The  Court  cannot,  at  the  instance  of  the 
Defendant,  order  a  Plaintiff  to  produce 
for  the  Defendant's  inspection  documents 
stated  in  his  hill  to  be  in  the  Plaintiffs 
possession.     Taylor  v.  Heming, 

vol.  4,  p.  235 

9.  Where  a  Plaintiff  by  his  bill  states 
documents  to  be  in  his  possession,  and 
it  is  necessary  for  the  Defendant  to  see 
them,  in  order  to  put  in  his  answer,  the 
Court,  though  it  cannot  compel  their 
production,  will  extend  the  time  for  an- 
swering, until  after  the  Plaintiff  has  pro- 
doced  them.  The  fact  of  the  documents 
being  in  the  Plaintiffs  possession,  must 
however  appear  upon  the  record.    Ibid. 

10.  A  Defendant  had  been  ordered  by  the 
Vice-chancellor  in  another  suit  to  give 
inspection  of  documents.  The  order  had 
been  made  two  years,  but  had  not  been 
acted  on.  Held,  that  this  did  not  pre- 
vent an  order  for  production  in  the  pre- 
aentsuit   Bourne  v.  Mole.   vol.  4,  p.  417 

11.  A  reference  was  made  to  the  Master  as 
to  a  partnership  and  several  other  mat- 
ters,  and  the  parties  were  to  produce  all 
papers,  &c.  relating  thereto;  the  De- 
fendant  was  called  on  to  produce  the 
papers  relating  to  the  partnership,  and 
having  made  default,  the  Master  certified 
that  he  had  been  summoned  to  produce 
^l  the  papers  relating  to  the  matters  in 
question,  and  had  not  produced  any. 
The  certificate  was  ordered  to  be  taken 
off  the  file  for  irregularity,  and  a  four- 
day  order  founded  thereon  discharged. 
Stubbt  V.  Molineux.  vol.  4,  p.  545 

"•A  Defendant  by  his  answer  admitted 
that  he  had  in  his  possession  "divers 
*«oks  of  account."  Held,  that  the  par- 
ticulars were  not  sufficiently  specified  to 
enable  the  Court  to  make  an  order  for 
their  production.  Inman  v.  Whitley. 
.  vol.  4,  p.  548 

*«.  An  objection  to  the  production  of  docu- 
nicnts  must  be  properly  raised  by  the 
Defendant*!  answer,  where  the  bill  seeks 
their  production.    Hmnier  v.  Capron. 

vol.  5,  p.  93 


14.  Pending  exceptiona  to  an  answer  for 
insufficiency,  the  Plaintiff  may  move  for 
the  production  of  documents  admitted 
by  that  answer  to  be  in  Defendant's  pos- 
session.    Hunter  v.  Capron.    vol.  5,  p.  93 

15.  Memoranda,  the  production  of  which 
the  Plaintiff  was  entitled  to,  were  en- 
tered in  the  same  book  with  other  mat- 
ters, to  a  discovery  of  which  the  Plaintiff 
was  not  entitled,  and  they  could  not  be 
separated  or  sealed  up.  Held,  that  the 
Defendant  must  suffer  the  inconvenience 
of  his  own  act,  and  produce  the  whole. 
Carew  v.  White.  vol.  5,  p.  172 

16.  On  a  motion  for  the  production  of 
documents,  the  Defendant  was  permitted 
to  shew,  by  affidavit,  that  they  could  not 
be  left  in  the  office  without  great  incon- 
venience; but  as  the  ground  for  this 
indulgence  was  not  stated  by  the  answer, 
be  was  ordered  to  pay  the  costa.  Gard- 
ner V.  Dangerfteld.  vol.  5,  p.  889 

17.  Where  deeds  are  impeached  for  fraud, 
the  mere  allegation  of  fraud  by  the  bill 
will  not  entitle  the  Plaintiff  to  an  order 
for  their  production  ;  on  the  other  band, 
in  order  to  obtain  a  production,  it  is  not 
necessary  that  the  fraud  should  be  ad- 
mitted by  the  answer,  the  Court  must 
look  at  the  circumstances  of  each  case. 
Bassford  v.  Blakeeley.  vol.  6,  p.  131 

18.  Order  made  for  the  production  of  a 
deed  impeached  for  fraud,  though  the 
fraud  was  denied  by  the  answer,  the  case 
on  the  whole  being  such  as  to  render  an 
inspection  proper.     Ibid, 

19.  An  admission  of  the  possession  by  an 
agent  on  behalf  of  the  Defendant  and 
other  persons  who  are  not  parties  to  the 
cause,  of  documents  relating  to  the  mat- 
ters in  question,  does  not  entitle  the 
Plaintiff  to  an  order  for  their  production. 
Lopez  V.  Deacon.  vol.  6,  p.  254 

20.  A  Plaintiff  does  not,  by  obtaining  an 
order  to  amend,  between  the  time  of 
giving  notice  of  a  motion  for  the  produc- 
tion of  documents  and  its  being  beard, 
deprive  himself  of  his  right  to  their  pro- 
duction.   Chidwick  V.  Prebbb. 

vol.  6,  p.  264 

21.  Motion  in  a  supplemental  suit,  to  de- 
posit documents  with  the  Master,  in 
whose  office  other  documents  had  been 
deposited  in  -the  original  suit,  instead  of 
with  the  writ  clerks,  though  unopposed, 
was  refused.    Alcock  v.  Sloper. 

vol.  7r  p*  48 

22.  After  a  bill  for  redemption  had  been 
filed,  but  before  the  tul^Hxna  had  been 
served,  the  mortgagee  transferred  his 
mortgage,  and  his  transferee  was  brought 
before  the  Court  by  supplemental  bill. 
It  was  alleged  that  the  transfer  had  been 
made  for  fraudulent  and  vexatious  pur- 
poses. Held,  that  the  Plaintiff  was  not 
entitled  to  the  production  of  the  deed  of 
transfer.     Gill  v.  Byton.      voL  7,  p.  155 
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28.  Order  for  the  production  of  title-deeds 
of  a  mortgagee,  who  also  claimed  to  be 
a  purchaaer  of  the  equity  of  redemption, 
refuted.     Greenwood  v.  RothwelL 

vol.  7,  p.  291 

24.  A  bill  was  filed,  insisting  on  a  parti- 
tion already  made  between  the  Plaintiff 
and  Defendant,  who  were  tenants  in  com- 
mon. The  bill  contained  an  alterna- 
tive prayer  for  a  partition  under  the 
Court.  The  Defendant  insisted  on  the 
invalidity  of  the  partition,  but  admitted 
the  possession  of  documents  shewing  the 
manner  in  which  she  had  since  dealt 
with  her  share  of  the  property.  Held, 
that  the  Plaint  iff  had  an  interest  in  them, 
if  it  were  only  for  the  purpose  of  ascer- 
taining who  were  tenants  in  common 
with  him.  Madeny.  Veeven.  vol.  7,  p. 489 

26.  A  Plaintiff,  unless  he  specificallv  offers 
to  do  so  by  the  bill,  or  is  required  to  do 
so  by  a  cross- bill,  is  not  bound  to  pro- 
duce,  previous  to  the  Defendant  being 
compelled  to  put  in  his  answer,  docu- 
ments admitted  to  be  in  his  (the  Plain- 
tiff^s)  possession,  and  alleged  as  proving 
his  case.     Bate  v.  Bate,       vol.  7,  p.  528 

26.  After  bill  filed,  a  shareholder,  who  was 
a  Defendant,  transferred  his  shares,  and 
ceased  to  be  a  member.  He  shortly 
afterwards  put  in  his  answer,  stating  he 
had  not,  and  was  not  entitled  to  have, 
access  to  the  company's  papers,  and 
could  not  set  forth  whether  they  had  any 
documents  in  their  possession,  or  set 
forth  a  schedule  thereof,  the  contrary 
being  charged  by  the  bill.  Held,  that 
the  answer  was  sufficient.  Ellwand  v. 
McDonnell,  vol.  8,  p.  14 

27.  A  Defendant,  in  his  first  answer,  stated, 
that  certain  papers  were  in  the  posses- 
sion of  his  solicitor,  and  being  asked  by 
the  amended  bill  to  set  forth  a  schedule 
thereof,  he  stated,  that  his  solicitors  had 
made  diligent  search  for  them,  but  that 
they  could  not  be  found,  having  been 
misplaced  or  mislaid  in  their  office;  and 
that,  therefore,  he  could  not  set  forth  a 
schedule  for  them.  Held,  that  the  an- 
swer was  sufficient.    lUd, 

28.  The  general  rule  is,  that  a  Defendant  is 
bound  to  discover  all  the  facts  within  his 
knowledge,  and  to  produce  all  documents 
in  his  possession,  which  are  material  to 
the  case  of  the  Plaintiff.  However  dis- 
agreeable it  may  be  to  make  the  dis- 
closure,— however  contrary  to  his  per- 
sonal interests,— however  fatal  to  his 
claims,  he  is  compelled  to  set  forth,  on 
oath,  all  he  knows,  believes,  or  thinks 
in  relation  to  the  matters  in  question. 
Flight  V.  Robinson,  vol.  8,  p.  22 

29.  In  a  bill  to  redeem,  the  Plaintiff  con- 
tested the  validity  of  one  of  several 
mortgages  held  by  the  Defendant.  Held, 
that  he  was  not  entitled  to  a  production. 
Cri9p  V.  PUUeL  vol.  8,  p.  62 


SO.  Re-delivery  of  documents  deposited  in 
the  Master's  office  ordered,  on  petition, 
in  an  abated  suit.   Alderman  v.  htoMukr. 

vol.  9,  p.  516 

31.  It  is  not  the  practice  to  order  the  pro- 
duction  of  documents  admitted  in  the 
answer,  for  a  limited  period.  Jtlonty' 
General  v.  Bingham.  voL  9,  p  159 

32.  A  mortgagee,  against  whom  a  bill  wu 
filed  by  another  mortgagee  for  redemp- 
tion and  foreclosure,  admitted  the  poi* 
session  of  vouchers  consisting  of  bilti  of 
exchange  and  promissory  notes.  Held, 
that  he  was  bound  to  produce  thena.  Gih- 
eon  V.  Hewett.  vol.  9,  p.  293 

33.  In  an  abated  suit,  the  Master  bsd  no 
jurisdiction,  to  direct  the  re-delivery  of 
papers  deposited  in  bis  office.    Ibid, 

34.  The  old  practice  must  be  followed  to 
'  compel  a  solicitor  to  deliver  over  docu- 
ments to  his  client,  where  the  application 
is  "  in  the  matter ;"  and  the  12th  Ordrr 
of  August,  1841,  is  inapplicable  to  such 
a  case.     In  re  Taylor.         vol.  10,  p.  221 

35.  Motion  to  produce  documents  refused, 
on  the  ground  that  the  Plaintiff's  title 
was  not  sufficiently  admitted  by  the  an- 
swer.    M'Hardy  v.  HUehcoek. 

vol.  11,  p.  73 

36.  On  such  a  motion,  the  Court  does  not 
require  the  Plaintiff  to  produce  any  ib- 
solute  admissiou  of  title,  but  merely  rach 
a  probability  of  title  as  it  can  safely  act 
on.    Ibid, 

37.  Production  refused  of  a  deed,  which 
the  Plaintiff,  by  his  bill,  sought  to  Kt 
aside.     Dendy  v.  Cross,         voL  11,  p.  91 

38.  A  defendant  put  in  a  plea  to  a  part  of 
the  bill  and  answered  the  remainder. 
The  Plaintiff  moved  for  production  before 
the  plea  had  been  set  down,  but  the  Court 
directed  the  motion  to  stand  over,  onttl 
the  plea  had  been  argued.  Bnckann  t. 
Hodgson,  vol.  11,  p.  368 

39.  Order  for  production  made,  on  admit- 
sions  in  an  answer  filed  prior  to  the 
amendment  of  the  bill,  but  which  did  not 
vary  the  case.     Reynell  ▼.  Sprye, 

vol.  II, p. 618 

40.  Obligation  of  a  party,  holding  a  fidu- 
ciary office  over  property  under  another, 
to  make  a  discovery  of  the  particulars  of 
an  adverse  title  set  up  by  him.  TV 
Attomey-Genaral  v.  7^  Corpsrafiss  •/ 
London,  vol.  12,  p.  8 

41.  The  corporation  of  Landom  who  held 
the  office  of  conservators  of  the  river 
T%ames  under  the  Crown,  daimcd  the 
fireehold  of  the  bed  and  ahores,  and  in 
answer  to  an  information,  which  insisted 
on  the  right  of  the  Crown  thereto,  set 
up  a  prescriptive  title,  and  refused  to  dis- 
cover the  chartera,  &c.  under  which  diey 
held,  the  particulars  i^  their  title,  ibe 
mode  in  which  they  intended  to  sMke  it 
out,  or  the  evidence  b^  which  it  was  to  be 
supported.  They  admitted  the  noasenioa 
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of  documents  relating  (as  they  said)  to 
their  own  right,  and  which  formed  ma» 
teria)  evidence  for  thero,  hut  did  not  (as 
they  said)  tend  to  prove  the  right  of  the 
Crown,  and  they  submitted  they  were  not 
bound  to  set  forth  a  list  thereof  The 
Court,  on  a  *conBideration  of  the  whole 
case,  having  regard  to  the  nature  of  the 
title  claimed  to  the  bed  or  soil  of  the 
river,  to  the  circumstances  under  which 
it  was  claimed,  and  to  the  fiduciary  rela- 
tion which  subsisted  between  the  Crown 
and  the  corporotion  in  respect  of  the 
conservancy,  Held,  that  the  Defendants 
were  bound  to  give  the  discovery  re- 
quired. The  Attorney- General  v.  The 
Corporatum  of  London.  vol.  12,  p.  8 

42.  On  motion  for  production,  the  Defend- 
ant asked  that  the  Plaintiff  might  be 
prevented  using  them  for  any  collateral 
purposes,  alleging  that  there  were  pro- 
ceedings at  law  pending.  The  Court, 
however,  declined  so  to  restrict  the  order. 
Tagg  V.  The  South  Devon  Rail,  Co, 

vol.  12,  p.  151 

43.  A  suit  was  instituted  by  a  eettui  que 
tnutf  to  set  aside  a  sale  by  trustees  to 
their  solicitor.  The  solicitor  submitted 
to  give  up  the  purchase  on  repayment. 
He  admitted  the  possession  of  the  title- 
deeds,  but  resisted  their  production,  un- 
less the  Plaintiff  consented  to  repay  the 
purchase-money,  saying  that  the  title  was 
bad,  and  that  the  Plaintiff  would  have 
the  power,  as  he  had  the  inclination,  to 
expose  the  title,  in  case  he  abandoned 
the  suit.  Held  that  the  solicitor  was 
bound  to  produce  the  deeds.  Shallerou 
V.  Werner.  vol.  12,  p.  272 

4i  An  order  for  production  cannot  be 
made  against  an  executor  upon  admis- 
sions in  his  testator's  answer.  Scott  v. 
Wheeler.  vol.  12,  p.  S66 

45.  A  Defendant  admitted  that  certain 
documents  were  in  the  possession  of  him- 
self and  IV.  C.  his  co-executor,  and  that 
others  were  in  the  possession  of  their 
joint  solicitor.  W.  C.  not  being  a  party 
to  the  suit.  Held,  that  an  order  for  pro- 
duction could  not  be  made  against  the 
Defendant  on  such  an  admission.  Morrell 
V.  Wootten.  vol.  18,  p.  105 

46.  No  affidavit  is  necessary  to  support  an 
application  for  production  on  oath  of 
documents  under  the  15  &  16  Vict. 
c*  S6,  s.  20.  Rochdale  Canal  Company  v. 
^»»^.  vol.  15,  p.  11 

47.  The  Court  has  settled  an  order  under 
that  act,  requiring  the  Plaintiff  to  make 
an  affidavit  of  the  documents  in  his  pos- 
session, and  to  produce  such  as  he  does 
not  thereby  object  to  produce.    Ibid. 

48.  A  Defendant  is  entitled  of  right  to 
such  an  order  for  production,  and  a  delay 
m  making  the  application  does  not  de- 
prive  him  of  it.    Ibid. 

^^*  Two  Defendants  admitted  the  posses- 


sion of  documents.  One  died.  Held, 
that  a  motion  for  production  against  the 
survivor,  in  the  absence  of  the  represen- 
tatives of  the  deceased  Defendant,  could 
not  be  maintained.    Roberteon  v.  ShewelL 

vol.  15,  p.  277 

50.  An  order  gave  liberty  to  the  "Plain- 
tiff, his  solicitors  or  agents,"  to  inspect 
documents  in  the  Defendant's  possession. 
Held,  that  this  did  not  authorize  the  in- 
spection by  a  non-professional  relative 
of  the  Plaintiff,  though  alleged  to  be 
the  only  person  conversant  with  the  ac- 
counts. The  Court  also  refused  to  make 
a  special  order  permitting  the  inspection 
by  such  party.     Summerfield  v.  Pritchard, 

vol.  17,  p.  9 

51.  The  usual  order  was  made  for  the  de- 
posit by  the  Defendant  of  all  documents 
in  his  possession.  Some  of  them  con- 
sisted of  the  court  rolls  of  a  manor,  of 
which  the  Defendant  acted  as  steward, 
but  his  right  to  that  office  was  con- 
tested. The  Court  released  the  De- 
fendant from  the  necessity  of  depositing 
them  in  court,  and  ordered  the  produc- 
tion at  the  steward's.     Carew  v.  Davie. 

vol.  21,  p.  218 

52.  Questions  of  insufficiency  of  answer 
and  production  of  documents  rest  on  the 
same  grounds,  and  must  be  dealt  with  in 
the  same  way.     Clegg  v.  Edmonson. 

vol.  22,  p.  125 

53.  An  undertaking  to  produce  documents 
to  the  Plaintiff,  means  to  him,  his  soli- 
citor and  agents.  Willianu  v.  The  Prince 
qf  Wales  L\fe,  Sfc.  Company,  vol.  28,  p.  838 

54.  A  solicitor  and  his  client  were  both 
Defendants.  The  solicitor  admitted 
documents  in  his  possession  belonging 
to  his  client,  but  claimed  privilege ;  the 
client  made  no  admission  as  to  posses- 
sion of  these  documents.  Upon  an  appli- 
cation in  the  presence  of  both,  the 
Court  made  an  order  for  production. 
GaskeU  v.  Chambers.    (No.  2.) 

vol.  26,  p.  303 

55.  In  Chambers,  after  decree,  a  Defend- 
ant may  be  ordered  to  produce  documenta 
on  the  application  of  a  Co- Defendant. 
Hart  V.  Montefiore.  vol.  30,  p.  280 

56.  The  Plaintiff  entered  into  the  service 
of  the  Defendant  at  a  weekly  salary,  and 
it  was  verbally  agreed  that  he  should 
also  have  a  share  of  the  profits ;  but  he 
was  to  take  the  Defendant's  word  as  to 
the  amount  of  profits  made,  and  was,  in 
no  case,  to  examine  or  investigate  the 
books  of  the  business.  In  a  suit  to  re- 
cover the  Plaintiff's  share  of  the  profits, 
the  parties  contradicted  each  other  as  to 
the  proportion  to  which  the  Plaintiff  was 
entitled.  Held,  at  the  hearing,  that  the 
Defendant  must  produce  the  books  in 
order  to  determine  the  point  in  dis- 
pute. The  Court  also  directed  an  in- 
quiry as  to  the  proportion,  and  an  account 
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of  the  profits  to  be  taken.     TVnter  v. 
Baylty,  vol.  84,  p.  105 

PRODUCTION  (THIRD  PARTIES' 
INTEREST). 

1.  The  Defendant,  being  entitled  to  an 
estate,  subject  to  a  charge  thereon  belong- 
ing to  the  Plaintiff,  mortgaged  it,  and  de- 
livered the  title-deeds  to  the  .mortgagees, 
but  he  retained  copies.  Held,  that  he 
was  bound  to  produce  the  copies,  though 
the  mortgagees  were  not  parties  to  the 
suit.     Herttf  v.  Ferrer »,  vol.  4,  p.  97 

2.  A  bill  of  discovery  was  filed  by  the  as- 
signee of  the  lessor  against  the  assignee 
of  the  lessee  in  aid  of  an  action  at  law 
on  the  covenants  in  the  lease.  The  latter 
had  the  lease  and  assignment  in  his  pos- 
session, but  stated  that  he  held  the  pro- 
perty by  way  of  security,  and  he  objected 
to  produce  them  in  the  absence  of  the 
party  entitled  to  the  equity  of  redemp- 
tion. Held,  that  he  was  bound  to  pro- 
duce them  for  the  Plaintiff's  inspection. 
Balli  V.  Margrave,  vol.  4,  p.  119 

8.  One  member  of  a  club,  on  behalf  of  him- 
self and  the  rest,  sued  two  other  mem- 
bers, to  recover  back  moneys  belonging 
to  the  club.  It  having  been  determined 
that  the  other  individual  members  were 
not  necessary  parties:  Held,  that  the 
Defendants  could  not  resist  the  produc- 
tion of  documents  in  their  possession,  on 
the  ground  that  the  other  members  had 
an  interest  in  them.  Riehardean  v.  Hat- 
iingt.  vol.  7,  p.  854 

4.  A  Plaintiff  ought  not  to  use  for  any  coU 
lateral  purpose  documents  ordered  by  the 
Court  to  be  produced  for  the  purposes 
of  the  suit.     Ibid. 

5.  A  Defendant  admitted  that  documents 
were  in  his  solicitor's  hands,  having  come 
to  them  as  the  representatives  of  the 
solicitors  of  the  Defendant's  testator; 
but  he  said  they  were  not  **  in  his  pos- 
session or  power  or  under  his  control." 
The  Court  refused  to  order  a  production. 
Palmer  v.  IVright.  vol.  10,  p.  284 

6  A  Defendant  before  answer  became 
bankrupt  He  put  in  his  answer,  stating 
that  certain  books  and  letters  were  in  the 
possession  of  his  solicitor,  who  claimed  a 
lien  on  them,  and  that  he  could  not  ob- 
tain possession  thereof.  The  Court  or- 
dered the  Defendant  to  produce  them, 
with  liberty  to  apply  in  case  of  need. 
Rodick  V.  OandelL  vol.  10,  p.  270 

7.  A.B,  settled  property  on  trust  for  the 
Plaintiff  and  others,  but  he  reserved  a 
power  of  defeating  it  The  Plaintiff 
alleged,  that  the  trusts  had  been  partially 
defeated  by  a  subsequent  deed,  and 
called  upon  the  trustee  to  produce,  the 
trust  deed.  The  trustee  in  bis  answer 
suted,  that  the  Plaintiff's  interest  had 
been  totally  defeated  by  the  subsequent 


deed,  which  he  did  not  object  to  prodace, 
but  he  said  that  A.  B.,  who  was  not  apvtj 
to  the  suit,  objected  to  the  prodnctioo. 
Held,  that  the  Plaintiff  was  entitled  to 
inspect  it,  but  that  the  order  could  not  be 
made  in  the  absence  of  A.  B,  Bugdn 
V.  Tjflee.  vol.  21,  p.  545 

8.  A  Plaintiff  obtaining  information  from 
the  production  of  documents  in  the  De- 
fendant's possession,  is  not  at  liberty  to 
make  it  public,  and  an  injunction  will,  if 
necessary,  be  granted  to  restrain  him.  A 
Plaintiff  having  published  statenentt 
relative  to  the  matters  in  question  wu, 
as  a  condition  for  making  an  order  for 
production  of  documents,  required  to 
undertake  *'  not  to  make  public  or  com- 
municate to  any  stranger  the  content!  of 
such  documents."  WWiams  v.  Prwee  of 
WaUi  Ltfe,  ^.  Co.  vol.  28,  p.  3S8 

9.  Distinction  between  the  production  of 
documents  at  the  instance  of  the  pirty 
who  created  the  lien,  and  of  a  stniiger, 
and  between  production  and  parting  with 
the  possession.  In  re  The  Camerom*i  CeaU 
6rooAr,  S^e,  RaiL  Co.  voL  25,  p.  I 

10.  A  witness  is  bound  to  produce  a  do- 
cument, in  order  that  it  may  be  given  in 
evidence,  notwithstanding  he  may  have 
a  lien  on  it     Ibid, 

11.  Title-deeds  were  in  the  custody  of  the 
solicitor  of  two  tenants  in  common,  A. 
and  B.  Held,  that  A.  could  not  be  ordered 
to  produce  the  deeds  in  a  suit  to  which 
B.  was  not  a  party.  BdoHmdt  v.  Lord 
Foley.  vol.  80,  p.  Ul 

PRODUCTION  (PRIVILEGE). 

1.  The  privilege  of  a  client,  as  to  ditco- 
very,  is  not  co-extensive  with  that  of  bis 
solicitor ;  there  are  cases  where  the  foti- 
citor  would  be  protected  from  discovery, 
but  the  client  would  not.  Greenlam  v. 
King,  vol.  1,  p.  137 

2.  A  case  submitted  to  counsel,  and  con- 
fidential communications  had  with  hit 
solicitor  by  a  deceased  owner  of  a  charj^e 
on  a  living,  in  contemplation  of  proceed- 
ings being  taken  by  the  future  incnm- 
bent,  and  which  had  come  into  the  pof> 
session  of  the  Defendant,  who  wai  die 
assignee  of  the  charge.  Held,  not  pri- 
vileged.    Ibid, 

8.  Confidential  communications,  which  took 
place  after  the  dispute  bad  risen,  between 
a  Defendant  and  a  solicitor  who  acted  u 
agent  and  adviser  only,  but  not  ss  soli- 
citor.    Held,  not  privileged.    Ibid, 

4.  Necessary  communications  between  a 
solicitor  and  client,  through  an  unprofes- 
sional person,  are  privileged ;  but  it  not 
appearing  in  this  case  that  the  commo- 
nications  were  wholly  of  a  professional 
or  confidential  nature,  such  privilege  was 
disallowed.    Bumbury  v.  Bunbmry. 

vol.  2,  p.  173 

5.  A  case  submitted  since  the  inscitBtion 
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of  the  tnit,  for  the  opioion  of  Dutch 
cooDse)  and  the  opinion  thereon,  Held 
privileged.    Bunbwr^  v.  Bumbury, 

vol.  2,  p.  178 

6.  An  information  made  claim,  on  behalf 
of  a  charity,  to  a  farm,  out  of  which  a 
fixed  annual  rent-charge  had  for  many 
yean  been  paid.  The  Defendant  ad- 
mitted  the  right  to  the  rent-charge,  but 
contended  that  he  represented  partiea 
who  were  purchasers  of  the  farm  for 
valuable  consideration,  without  notice. 
He  admitted  be  had  in  his  possession 
titde>deeds  which  made  out  his  own  title, 
but  did  not  make  out  or  evidence  the 
title  of  the  charity.  Held,  that  the  De- 
fendant  was  not  bound  to  produce  them. 
AlhrnqfOeneral  t.  Strutt,   vol.  8,  p.  896 

7.  The  Plaintiff  was  entitled  to  a  legacy 
which  the  testator  had  charged  on  his 
esutes,  not  in  settlement.  The  Defend- 
ant suted  that  the  testator  was  tenant  in 
tail  of  part  of  the  estate,  but  did  not 
specify  it ;  and  he  admitted  the  posses- 
sion of  a  copy  of  a  deed  creating  the  en- 
tail, but  he  stated  it  did  not  make  out 
the  Plaintiff's  case.  Held,  he  was  bound 
to  produce  it  for  the  Plaintiff*s  inspec- 
tion, as  tending  to  shew  what  estates 
were  in  settlement.    Herey  v.  Ferrers, 

vol.  4,  p.  97 

8.  A  correspondence  took  place  between  a 
client  and  his  solicitor  during  the  pro- 
gress of  a  suit.  A  compromise  was 
effected,  but  afterwards  a  second  suit 
was  instituted  to  set  it  aside,  and  to  pro- 
secute the  original  suit.  Held,  that  the 
correspondence  was  privileged  in  the 
second  suit.     Hughes  v.  Gamons, 

vuL  6,  p.  852 

9.  J.  and  B.  claimed  an  estate  adversely, 
as  heirs  ex  parte  patema,  and  C.  claimed 
the  estate  as  heir  ejc  parte  matema.  In  a 
suit  by  A,  against  B,  to  set  aside  a  com- 
promise entered  into  between  them,  B. 
admitted  he  had  in  his  possession  cases 
submitted  for  the  opinion  of  counsel 
after  C's  adverse  claim,  and  in  contem- 
plation of  legal  proceedings.  Held,  that 
they  were  not  privileged.  Holmes  v.  Bad- 
^iey,  vol.  6,  p.  521 

10.  A  Defendant  admitted  the  possession 
of  documents,  but  stated  that  they  were 
all  prepared  and  made  since  the  dispute 
BTose,  in  contemplation  of  the  litigation 
of  that  dispute,  and  her  defence  against 
the  PlainUff's  claim,  but  she  did  not 
connect  them  with  her  professional  ad- 
visers. Held,  that  they  were  not  privi- 
leged, and  ought  to  be  produced.  Maden 
y^yeevers.  vol.  7,  p.  489 

n.  Letters  written  by  a  Defendant,  after 
the  institution  of  the  suit,  to  an  unpro* 
fessional  agent  abroad,  ''confidentially 
^d  in  reference  to  the  defence  of  the 
I>efendant  to  this  suit:'*  Held,  not  pri- 
vileged. Kerr  v.  Oillespie,     vol.  7,  p.  572 


) 


12.  Confidential  communications  between 
attorney  or  counsel  and  client,  anterior 
to  the  suit,  and  without  reference  thereto, 
are  not  privileged.    Flight  v.  Robinson, 

vol.  8,  p.  22 

18.  In  a  suit  for  specific  performance,  cases 
submitted  to  counsel  subsequent  to  the 
contract,  relating  to  the  sale,  the  objec- 
tions taken  by  the  purchaser  to  the 
vendor'a  title,  the  steps  taken  by  the 
vendors  to  clear  up  the  objections,  8ec.  : 
Held  to  be  communications  made  with 
reference  to  the  dispute  which  resulted 
in  the  litigation,  and  privileged.    Ibid, 

14.  Communications  between  the  assignees 
and  the  Commissioner  of  the.  Insolvent 
Debtors'  Court  held  not  privileged. 
Jbid. 

15.  Books,  &c.  relating  to  the  matters  in 
question  in  the  possession,  but  not  the 
property  of,  the  Defendant's  solicitors, 
not  ordered  to  be  produced.    Ibid, 

16.  Cases  and  the  opinions  of  counsel 
thereon,  anterior  to  the  litigation,  held, 
privileged  from  production.  Reeee  v. 
Trye.  vol  9,  p.  816 

17.  On  a  bill  to  enforce  an  arrangement 
respecting  land  entered  into  by  the  De- 
fendant's father  in  his  life,  the  Defendant 
stated,  that  "under  a  deed"  of  1789, 
which  was  in  the  Defendant's  possession, 
his  father  was  tenant  for  life,  and  that 
from  1789,  his  father  had  no  greater  es- 
tate than  for  his  life.  He  also  stated, 
that  he  himself  was  tenant  in  tail  "  ui>- 
der"  the  same  deed.  Held,  that  the 
plaintiff  was  not  entitled  to  a  production. 
IFasney  v.  Tempest,  vol.  9,  p.  407 

18.  Upon  a  motion  for  production  of  docu- 
menta,  the  defendant  was  permitted  to 
produce  an  affidavit  to  shew  they  were 
privileged.  Held,  that  the  Plaintiff  was 
not  entitled  to  use  an  affidavit  in  opposi- 
tion to  it.     Blenkinsopp  v.  Blenkinsopp, 

vol.  10,  p.  148 

19.  A  bill  was  filed  against  A.  and  B,  (a 
solicitor)  to  set  aside  a  conveyance  from 
A.  to  B,,  made  pending  a  suit  in  the  Ec- 
clesiastical Court  in  order  to  defeat  the 
Plaintiff's  right.  B.,  by  his  answer,  ad- 
mitted the  possession  of  certain  documents, 
and  stated  the  suit  had  been  wholly  con- 
ducted by  a  proctor,  and  that  he,  B,,  had 
acted  as  solicitor  for  A.  in  that  suit,  so 
far  as  j4,  had  employed  a  solicitor  therein 
but  he  made  no  case  for  exemption  from 
production.  On  a  motion  for  produc- 
tion, B.  was  allowed  to  file  an  affidavit  in 
aid,  and  he  thereby  suted,  in  addition, 
that  he  had  been  and  was  still  j{,*b  soli- 
citor, so  far  as  he  had  a  solicitor,  and 
was  consulted  by  him  as  regarded  the 
proceedings  in  the  Ecclesiastical  Court; 
that  the  letters  in  his  possession  were 
written  by  A-  to  him,  as  such  his  solicitor, 
and  that  the  same  were  private  and  pri- 
vileged communications  made  by  A,  to 
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B. ;  that  cases  for  the  opinion  of  counsel 
were  prepared  by  him,  as  such  solicitor 
of  A.,  and  the  opinions  taken,  for  the 
purpose  of  advisingr  A.  and  B,  with  regard 
to  the  proceedings  in  the  Ecclesiastical 
Court,  and  that  the  documents  relating  to 
the  Ecclesiastical  Court  came  into  his 
possession  as  solicitor  for  A,  Held,  that 
upon  the  answer  alone,  the  documents 
were  not  privileged,  but  that  on  the  an- 
swer and  affidavit,  the  Plaintiff  was  not 
entitled  to  their  production.  Blenkintopp 
V.  Blenkintopp,  vol.  10,  p.  277 

20.  Disputes  arose  between  two  ceHuis  que 
truet  m  respect  of  the  trust  matters,  and 
the  trustee  acted  as  solicitor  for  one. 
Held,  that  the  communications  between 
such  solicitor  and  cestui  que  trust  were 
not  privileged  as  against  the  other.  Tug' 
well  V.  Hooper.  vol.  10,  p.  S48 

21.  The  title  of  A.  to  an  estate  having  been 
discovered  by  B.,  R.  agreed  to  give  B,  a 
moiety  of  the  estates  for  his  exertions, 
&c.,and  B,  was  to  prosecute  the  claim  at 
his  own  risk.  B.,  through  his  solicitor, 
afterwards  took  the  opinion  of  counsel 
upon  the  case,  and  instituted  a  suit  of 
R.  V.  A.  in  the  name  of  R.,  under  a  power 
of  attorney  given  by  R.  for  that  purpose. 
Held,  in  a  suit  by  R,  to  set  aside  the 
transaction,  that  B.  was  bound  to  produce 
the  case  and  opinion,  and  the  documents 
in  R,  V.  R.,  for  R.*b  inspection,  the  same 
not  being  privileged.    Retfnetl  v.  Sprye, 

vol.  10,  p.  51 

22.  In  the  same  case,  B.,  wishing  to  pur* 
chase  the  remaining  moiety,  procured  his 
solicitor  to  write  him  a  letter  to  shew  to 
R.f  and  calculated  to  induce  him  to  sell. 
R,  agreed  to  sell.  Held,  in  a  suit  to  set 
aside  the  sale,  that  the  letter  was  not  a 
privileged  communication.    Ibid, 

28.  Production  refused  of  letters  which 
passed  between  the  respective  solicitors, 
with  a  view  to  a  compromise,  upon  an 
express  stipulation  that  they  should  not 
in  any  way  be  referred  to  or  used  to  the 
prejudice  of  the  Defendant,  if  an  ami> 
cable  arrangement  was  not  come  to. 
Wh^en  V.  Hartwright.         vol.  11,  p.  11 1 

24.  A,  B,  wrote  the  draft  of  a  letter  to  his 
solicitor,  in  order  that  such  solicitor 
might  write  a  similar  one  to  him  to  be 
shewn  to  C.  D,,  and  thereby  induce  him 
to  enter  into  a  contrast.  On  a  bill  to  set 
aside  the  contract  for  fraud.  Held,  that 
the  solicitor  was  bound  to  produce  the 
letter,  but  not  the  other  correspondence 
between  himself  and  his  client.  Reynell 
V.  Sprye,  vol.  U,  p.  618 

25.  Case  and  opinion  submitted  and  taken 
by  trustees  in  contemplation  of  the  liti- 
gation, held  privileged  as  against  the 
cestui  que  trust.    Brown  v.  Oakshott. 

vol.  12,  p.  2*52 

26.  Where  a  defendant  has  in  his  posaes- 
•  sion  documents  belonging  to  his  client  or 


cestui  qui  trust,  a  production  will  not  be 
ordered  in  their  absence  (per  Sir  L  Sked- 
well).  But  where  an  action  at  Uw  ii 
brought  by  a  trustee  by  the  direction  and 
for  the  benefit  of  the  cestui  que  fnu/,sach 
trustee  is  bound  to  produce  all  the  deea- 
ments  to  the  same  extent  as  if  be  had 
not  only  the  legal  but  also  the  beneficial 
interest.  (Per  Lord  Lyndhursf.)  Few 
v.  Guppy.  vol.  19,  p.  io7 

27.  The  Plaintiff,  the  owner  of  an  estate, 
appointed  the  DefendanU  receivers  and 
surveyors.  The  Plaintiff  dischaiged  the 
DefendanU,  and  filed  a  bill  for  the  de- 
livery up  of  all  documenti  relating  to 
the  estate.  The  Defendante  admitted  the 
possession  of  certain  documents  con- 
nected  with  the  property,  which  thej  in- 
sisted were  their  own  private  wtemanrnds. 
Held,  that  they  were  bound  to  produce 
them,  in  order  to  enable  the  Cooit  to 
judge  whether  they  were  of  such  a  nature 
that  they  ought  to  be  delivered  up.  Ledg 
Bererford  v.  Driver,  voL  14,  p.  887 

28.  A  Defendant  held  not  bound  to  set 
forth  a  list  of  documents  in  his  posses- 
sion relating  to  his  own  title.  Sutkeriend 
V.  Sutherland.  vol.  17,  p.  209 

29.  Cases  and  opinions  of  counsel  taken  by 
trustees,  as  such  merely,  are  not  entitled 
to  protection  in  a  suit  by  the  eestuit  que 
trust  against  the  trustees  or  their  repre- 
sents ti  vea.     Devaynes  v.  Robinson. 

vol.  20,  p.  42 

30.  The  same  rule  applies  to  cases  and 
opinions  taken  before  the  time  when  the 
Defendant  (the  representative  of  a  trus- 
tee) admits  having  first  heard  of  the 
questions  raised  by  the  bill.    lirid. 

81.  A  witness  or  a  solicitor  is  bound  to  pro- 
duce a  document,  in  order  that  it  may  be 
given  in  evidence,  notwithstanding  he 
may  have  a  lien  on  it.  In  re  The  Casu- 
ron*s  Coalbrook,  4«*  Railway  Company, 

vol.  25,  p- 1 

82.  A ,  the  owner  of  an  estate,  first  mort- 
gaged it  to  B.,  and  afterwards  sold  and 
conveyed  it  to  C,  to  whom  he  delivered 
the  title-deeds.  In  a  suit  by  B.  against 
C,  insisting  on  his  priority,  C,  by  his  an- 
swer, professed  to  state  the  contents  of 
the  deed  of  conveyance  to  A.  He  ad- 
mitted the  possession  of  this  and  the 
other  title-deeds,  but  insisted  that  he  was 
a  purchaser  for  valuable  consideration 
without  notice ;  and  he  said  that  B,  had 
no  right  or  title  to  the  production  of  the 
deeds,  or  any  interest  therein.  Held,  that 
B.  was  entitled  to  the  production  of  the 
conveyance  to  A.,  but  that  the  other  title- 
deeds  were  privileged.       Hunt  v.  Blmet, 

vol.  27,  p.  62 

83.  A  trustee  taking  counsel's  opinion  to 
guide  himself  in  the  administration  of 
his  trust,  and  not  for  the  purpose  of  his 
defence  in  a  litigation  against  himself,  is 
bound  to  produce  them  to  bis  eestm  qss 
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trust;  but  the  relation  of  tniitee  and 
eettui  qvM  trust  must,  for  that  purpose,  be 
fint  established.     Wynn*  ▼.  Humbertton. 

vol.27,  p. 421 
3f .  A  nere  claimant  to  an  estate  is  not  en- 
tided  to  the  production  of  cases  and  opi- 
nions taken  by  a  trustee.     Itnd. 

85.  Documents  accompanying  a  case  for 
the  opinion  of  counsel  are  privileged. 
Ibid. 

86.  Whether  one  Defendant  can  call  on  a 
Co-Defendant  to  produce  documents  in 
his  possession,  qtuere.     Ibid. 

37.  A  Defendant  was  committed  for  the 
oon-production  of  documents  admitted 
by  him  to  be  in  his  possession  or  power. 
It  afterwards  appearing  that  prior  to  the 
suit  they  had  been  deposited  with  a  third 
party,  who  claimed  a  lien  thereon,  which 
the  Defendant  was  unable  to  satisfy,  he 
wss  discharged  from  custody  without 
producing  them.    North  v.  Huber, 

vol.  29,  p.  437 

88.  Indexes  prepared  by  the  deputy  steward 
of  a  manor,  but  claimed  to  be  his  private 
property,  ordered  to  be  produced  for  in- 
ipection,  in  a  suit  by  the  lord  for  deli- 
very up  of  all  documents  relating  to  the 
manor.  Tht  Bithop  rf  WincheMter  v.  ^010- 
ker,  vol.  29,  p.  479 

89.  Where  the  solicitor  of  a  company  vnrites 
s letter  apparently  on  behalf  of  the  com- 
pany, he  has  no  such  property  in  it  as  to 
entitle  him  to  prevent  its  publication, 
although  be  swears  that  it  was  written  in 
his  private  capacity.    Howard  v.  Gunn. 

vol.  32,  p.  462 
40.  The  Defendant,  the  trustee  and  exe- 
cutor, was  also  mortgagee  of  part  of  the 
estate.  Upon  a  bill  for  the  administra- 
tion of  the  estate.  Held  that  the  De- 
fendant  was  not  bound  to  produce  the 
mortgage  and  title-deeds,  but  that  he 
must  produce  all  accounts  in  his  posses- 
sion relating  to  the  mortgage.  Freeman 
V.  Butler,  vol.  83,  p.  289 


PROHIBITION. 

!•  Writ  of  prohibition  against  a  county 
court  judge,  granted  in  the  vacation  by 
the  Master  of  the  Rolls.  Jurisdiction 
was  afterwards  given  to  any  common  law 
judge  to  grant  such  a  prohibition  in  the 
vacation.  See  13  &  14  Fict.  c.  61,  s.  22. 
f^right  V.  Cattell.  vol.  13,  p.  81 

2.  This  Court  discourages  applications  in 
term  for  a  prohibition,  even  though  the 
proceeding  haa  originated  here  in  vaca- 
tion.   Re  Michael  Foeter,    vol.  24,  p.  428 

8.  The  Master  of  the  Rolls  declined  to 
direct  a  writ  of  prohibition  to  issue  to  the 
Court  of  Chancery  of  the  county  palatine 
of  Lancaster,  in  respect  of  an  order  for 
taxation,  his  Honor  being  of  opinion 
that  the  proper  course  was  to  appeal  to 


the  appellate  Court  constituted  by  the 
17  &  18  Viet,  c.  82.     Ex  parte  miiiamt. 

voL  34,  p.  370 

PROMISSORY  NOTE. 

A  promissory  note,  dated  the  4th  of  October, 
1842,  was  payable  "  at  six  months'  no- 
tice."  An  action  was  brought  on  it  in 
October,  1848,  and  the  indorsement  on 
the  writ  stated,  that  on  pavment  within 
four  days,  proceedings  would  be  stayed. 
The  action  was  abandoned,  and  a  formal 
notice  to  pay  in  six  months  was  given  in 
January f  1850.  The  testator  died  in 
December,  1850,  having  devised  his  real 
and  personal  estate  to  his  executors,  in 
trust  to  sell,  and  in  the  first  place  pay 
his  debts.  A  creditor's  suit  was  insti- 
tuted by  the  payee  in  1855,  to  which  the 
administrators  pleaded  the  Statute  of 
Limitations.  The  Court  held,  that  the 
trust  for  payment  of  the  debts  prevented 
the  operation  of  the  statute  both  as  to  the 
real  and  personal  estate,  and  that  neither 
the  action  nor  the  indorsement  on  the 
writ  were  sufficient  notice  to  pay,  ac- 
cording to  the  tenour  of  the  note.  Moore 
v.PetchelL  vol  22,  p.  172 

PROMOTERS'  CONTRACTS. 

1.  A  railway  companjr  held  not  bound  by 
a  contract  entered  into  by  the  projectors 
prior  to  their  incorporation.  Preston  v. 
The  Liverpool,  Manchetter  and  Newcastle' 
mpoU'Tyne  Junction    Railway    Company. 

vol.  17,  p.  114 

2.  The  projectors  of  a  railway  company 
entered  into  a  contract  with  a  landowner 
for  the  purchase  of  the  land  required. 
Subsequently  the  act  passed  establishing 
and  incorporating  the  company.  The 
company  abandoned  the  undertaking, 
without  having  done  anything  to  adopt 
the  contract,  except  by  staking  out  the 
intended  line.  Held,  that  the  company 
were  not  bound,  the  contract  not  being 
under  the  corporate  seal,  and  there  being 
no  sufficient  adoption  of  it     Ibid, 

PROOF  OF  DEBTS. 

[See  Inquiries,  Payment  (Debts  and 
Leqacies).] 

PROPERTY  TAX. 
ISee  IncoiieTax.] 

PROSPECTUS. 
[See  Company,  Shareholder.] 

PROTECTION  ORDER. 

[See  Married  Woman.] 
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PUBLIC  POLICY  OR  CONVENI- 
ENCE. 

[See  Illegality  and    Immoralitt  op 
Contract,  Railway,  Restraint  of 
Trade.] 

1.  Whether  a  public  company  can  contract 
itself  out  of  powers  ^ven  it  by  the  legis- 
lature for  the  public  protection,  quare. 
Semble,  not.  Breynton  v.  The  London  and 
North'  Western  Railway  Company, 

vol.  10,  p.  238 

2.  A  railway  company  is  not  like  a  partner- 
ship for  general  trading  purposes,  in 
which  one  portion  of  the  business  may 
be  abandoned;  but  it  is  a  partnership 
for  a  public  purpose,  for  effecting  a  work 
which  it  is  a  duty  to  complete.  The  ob- 
ligation to  complete  the  work  is  co- 
extensive with  the  authority  to  make  it 
Cohen  ▼.  Wilkinaon.  Yol.  12,  p.  126 

8.  It  appeared  that  a  railway  company  had 
neither  the  intention  nor  the  means,  nor 
any  probability  of  obtaining  the  means, 
of  completinff  the  whole  of  the  line  au- 
thorized by  tneir  act,  but  they  appeared 
to  have  the  means  and  intention  to  com- 
plete a  part  only.  An  injunction  was 
granted,  at  the  instance  of  a  shareholder, 
in  the  form  of  restraining  the  company 
from  applying  the  funds  in  the  construc- 
tion of  the  part  only,  or  otherwise  than 
with  the  view  and  purpose  of  completing 
the  whole.    IHiL 

(See  Orakam  y.  Birkenhead,  S^c,  Rail- 
way Company.  Yol.  12,  p.  460 

Hodgton  V.  Earl  Powie,  Yol.  12,  p.  529 

Logan  Y.  Earl  of  Courtown, 

voLld,  p.22) 

4.  A  plaintiff  sued,  as  one  of  the  public,  to 
restrain  a  railway  company  from  closing 
it.  Held,  that  such  a  suit  could  not  be 
maintained.  Thome  y.  The  Taw  Vale 
Railway  and  Dock  Company, 

vol.  13,  p.  10 

5.  Bequest  for  purchasing  the  discharge  of 
poachers,  "  committed  to  prison  for  non- 
payment of  fines,  fees  or  expenses  under 
the  game  laws."  Held  void,  as  encou- 
raging offences,  and  opposed  to  public 
policy.    Tkrupp  y.  CoUett.    (No.  I.) 

voL  26,  p.  125 

6.  The  Defendants  proposed  turning  an 
inclined  road  or  slipway,  leading  from 
the  town  to  the  sea-shore,  from  the  north- 
east to  the  north-west.  It  appeared  that 
this,  so  far  from  producing  any  ir^ury, 
would  make  a  more  convenient  landing 
place.  Held,  that  whether  the  Defend- 
ants were  authorized  or  not,  the  Court 
would  not  interfere  in  the  matter.  The 
Ryde  Commiteionert  v.  The  lele  fif  Wight 
Ferry  Company.  vol.  80,  p.  616 

7.  A  conveyance  of  property  by  a  father  to 
his  son  to  give  him  a  qualiBcation  to 
vote:  Held,  not  invalid,  but  a  bounty. 
May  V.  May,  vol.  38,  p.  81 


8.  The  Court  will  Uke  the  interests  of  the 
public  into  consideration  when  saked  to 
interfere  with  a  railway.  Lydt,es  he- 
ha{f,  8^,,  V.  The  Eastern  Bengal  Bmlwmi 
Company,  vol.  36,  p.  10 

PURCHASE. 

[5m  Assignment  pendente  liti,Poi. 
chase  by  Father  in  Child's  Name, 
Purchase  by  Lots,  Purchaser  rot 
Value,  Trustee  purcbabiro,  Venooi 
AND  Purchaser.] 


PURCHASE  BY  FATHER  IN  NAME 
OF  CHILD. 

[See  Loco  Parentis.] 

1.  Moneys  were  invested  in  the  funds,  bj 
a  father,  in  the  name  of  his  son,  the  difi- 
dends  of  which  were  received  by  the 
father  during  bis  life,  under  a  power  of 
attorney  from  the  son.  Hdd,  after  bis 
death,  that  this  was  an  advancement, 
and  that  the  funds  belonged  to  the  soo. 
Sidmouth  v.  Sidmoath.  vol.  2,  p.  447 

2.  When  a  father  purchases  property  with 
his  own  money,  and  takes  a  conveysnee 
in  the  name  of  his  son,  the  law  presuoiei 
it  to  be  an  advancement  lor  the  soo, 
and  not  a  trust  for  the  father.  ThoM 
who  allege  that  it  is  a  trust  are  bound 
to  prove  it,  and  the  evidence  for  that 
purpose  consists  mainly,  if  not  eidu- 
sively,  of  contemporaneouacircumstsacci 
Christy  v.  Conrtenay.  voL  13,  p.  96 

8.  A  sum  of  Consols,  invested  by  a  father 
in  the  names  of  his  two  daughters,  held, 
under  the  circumstances,  to  form  part  of 
his  estate,  and  not  to  be  an  advancemeot 
to  them.   Bone, V.  Pollard,  vol.  24,  p.  28^ 

4.  A  father  purchased  a  copyhold,  aad  was 
admitted  thereto  to  hold  during  the  lira 
of  his  three  children,  J.,  B.  and  C  suc- 
cessively. B.,  after  the  death  of  the  fa. 
ther  and  A.,  got  admitted,  whereupoo 
the  Plaintiff,  who  claimed  under  the 
father's  will,  instituted  a  suit  to  have  B. 
declared  a  trustee  for  him.  As  sA  ex- 
cuse for  not  proceeding  at  law,  the  Plain* 
tiff  alleged  a  custom  of  the  manor,  bj 
which  the  cestui  que  vie  was  entided  to  be 
admitted:  this  was  disputed.  Held, 
that  even  assuming  the  custom,  stilly  by 
the  form  of  the  grant  the  fiither  bad  aade 
an  advancement  to  his  sons,  who  were 
therefore  entitled  beneficially,  and  notai 
trustees  for  their  father.    Jeans  v.  Cosh. 

voL  24.  p.  515 

5.  The  evidence  to  rebut  the  presumptios 
of  an  advancement,  io  the  case  of  a  pur- 
chase by  a  father  in  the  name  of  a  coiidf 
ought  to  be  distinct  and  contempora- 
neous.    Ibid, 

6.  Purchases  and  mortgages  were  ^^J*^ 
a  father  in  the  name  of  his  soo.   The 
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father  received  the  rents  and  interest, 
and  paid  them  into  a  bank,  but  he  al- 
lowed his  son  to  draw  for  the  sums  he 
required.  The  son  died  first.  Held, 
that  the  presumption  of  an  advancement 
was  not  rebutted.     mUiams  y.  Witliamt, 

▼ol.  82,  p.  870 
7.  Money  which  was  standing  in  the  funds 
in  the  name  of  a  married  woman,  was 
claimed  after  her  decease  and  that  of  her 
husband,  by  her  mother,  as  having  been 
invested  by  her  while  separated  from  her 
husband  in  her  daughter's  name.  The 
only  evidence  of  the  trust  was  the  affi- 
davit of  the  mother,  and  proof  that  the 
dividends  had  been  received  by  her  with 
the  assent  of  the  daughter  and  her  bus- 
band.  The  Court  held  the  claim  of  the 
mother  established.    Doum  v.  EllU, 

vol.  85,  p.  878 


PURCHASE  BY  LOTS. 

1.  Two  houses,  held  under  one  lease,  were 
sold  separately  to  J,  and  B.  The  lease 
was  produced  and  inspected  at  the  sale 
by  the  purchasers'  solicitors.  The  con- 
ditions of  sale  provided  for  the  appor- 
tiooraent  of  the  rent  between  the  two 
purchasers,  but  did  not  notice  covenants 
to  insure,  &c.,  and  a  proviso  for  re-entry 
on  non-performance,  contained  in  the 
lease.  Held,  that  though  A,  might  be 
evicted  by^the  default  of  B„  still  he  was 
under  the  circumstances,  bound  to  com- 
plete.   Paterson  v.  Long,     vol.  6,  p.  590 

2.  Lands  were  subject  to  a  lease  of  a  way- 
leave  at  a  certain  rent  for  sixty- three 
years,  which  the  lessee  had  the  power  of 
determining.  The  land  and  rent  were 
sold  separately  by  auction  in  two  lots, 
and  were  purchased  by  two  different  per- 
sons. After  some  time,  the  purchaser  of 
the  land  entered  into  an  arrangement 
with  the  lessee  to  put  an  end  to  the  lease, 
and  entered  into  a  different  one,  in  order 
to  defeat  the  right  of  the  purchaser  of 
the  rent  Held,  that  this  was  contrary 
to  equity,  and  the  right  of  the  purchaser 
of  the  rent  was  made  good  out  of  the  new 
contract.  Wood  v.  th*  Marquit  qf  London- 
^^'  vol.  10,  p.  465 

3.  Bailding  land  was  sold  in  a  number  of 
lots,  subject  to  certain  conditions  as  to 
fencing,  repairing  the  roads,  and  to  re- 
■trictions  as  to  the  class  of  houses  to  be 
huUt  The  conditions  also  provided, 
that  statemenu  to  this  effect  should  be 
inserted  in  the  conveyances.  By  the 
15th  condition,  the  vendor  reserved  the 
right  of  selling  the  unsold  loU  under  dif. 
ferent  arrangements,  "and  either  subject 
to  or  not  subject  to  the  stipulations  as  to 
fencing  and  other  stipulations  contained 
in  the  particulars  or  the  conditions." 
Held,  6rst,  that  as  to  the  unsold  lots  the 


vendor  was  subject  to  none  of  the  restric- 
tions; secondly,  that  the  purchasers 
were  bound^  to  have  not  only  the  restric 
tive  conditions  stated  on  their  convey- 
ances, but  also  the  1 5th,  in  favour  of  the 
vendor ;  and  thirdly,  that  a  separate  deed 
of  covenant  by  a  purchaser  as  to  the  re- 
strictions was  a  sufficient  compliance 
with  the  provision  as  to  the  statement  on 
the  conveyances.    Sidney  v.  Clarkton, 

vol.  ^6,  p.  1 18 

PURCHASER  FOR  VALUE. 

[See  Notice.] 

1.  The  defence  of  being  a  purchaser  for 
valuable  consideration  without  notice  is 
available  in  equity  against  a  legal  as  well 
as  against  an  equitable  title,  and  also  as 
against  a  charity.  Jttomep- General  ▼. 
fViikins.  vol.  17,  p.  285 

2.  To  a  bill  by  an  eign^  against  a  puieni 
mortgagee,  a  defence  by  the  latter,  that 
he  is  a  purchaser  for  valuable  considera- 
tion, without  notice  of  the  first  mortgage, 
is  unavailing.  Finch  v.  Shaw;  Colyer  v. 
t^nch,  vol.  19,  p.  500 

8.  Where  A.  (a  stranger  to  the  trust),  as- 
suming to  exercise  a  trust  for  sale,  con- 
veys the  estate  to  a  purchaser,  if  this 
Court  afterwards  compels  the  purchaser 
to  restore  the  land  to  the  cestui  que  inut, 
the  purchaser  will  be  entitled  to  all  the 
assistance  which  this  Court  or  the  eeitui 
que  trutt  could  give  him,  to  recover  from 
the  self-constituted  trustee  the  purchase- 
money  still  in  his  hands,  or  for  which  he 
might  remain  liable.  Hope  v.  Liddell 
(No.l);  Liddell  y,  Norton. 

vol.  21,  p.  188 

4.  The  Plaintiffs  sought  to  set  aside  a  con- 
veyance  made  by  their  ancestor,  as  they 
alleged,  while  a  lunatic,  under  undue 
influence,  and  for  an  inadequate  consi- 
deration. The  Defendant,  who  claimed 
under  a  derivative  title  from  the  pur- 
chaser, insisted  that  he  was  a  purchaser 
for  valuable  consideration  without  notice. 
No  notice,  actual  or  constructive,  having 
been  proved,  the  Court  refused  to  inter- 
fere, and  dismissed  the  bill  with  costs. 
Oreenalade  v.  Dare.  vol.  26,  p.  284 

5.  Where  a  person  takes  a  lease  without 
inquiry  of  the  title  of  the  lessor,  he  can- 
not plead  purchaser  for  valuable  consi- 
deration without  notice ;  and  it  was  held, 
that  the  purchaser  of  a  lease,  subject 
to  a  stipulation  that  the  vendor's  title 
should  commence  with  the  lease,  could 
not  avail  himself  of  that  plea.  Roh$on  v. 
^M<.  vol.  84,  p.  110 

QUESTIONS  OF  LAW  AND  FACT. 

[See  Issue  at  Law.] 

I.  The  Crown  might,  before  the  abolition 
of    the    Equity    Exchequer,  have   pro- 
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ceeded  on  the  Equity  side  in  respect  of 
a  legal  right,  and  may  now  proceed  in 
the  same  way  in  Chancery.  The  Attorney' 
General  v.  Jne  Corporation  ol  London. 

vol.  8,  p.  270 

2.  Principles  and  practice  in  a  case  where 
the  Plaintiff's  relief  in  equity  is  de- 
pendent upon  his  previously  establishing 
his  legal  right.  Smith  v.  The  EarlrfEf- 
fingham.  vol.  10,  p.  689 

8.  The  Master  of  the  Rolls  declined  to 
bind  the  inheritance  by  the  opinion  of 
one  court  of  law  on  an  ambiguous  will 
without  first  obtaining  the  opinion  of 
another  court  of  law.     Wilton  v.  Eden. 

vol  11,  p.  289 

4.  Except  in  cases  of  difficulty,  this  Court 
will  itself  determine  questions  of  con- 
struction in  the  first  instance,  without 
seeking  the  assistance  of  courts  of  law. 
WiUon  V.  Eden.  vol  14,  p.  817 


RAILWAY. 

[See   Company,  Lands    Clauses    Act, 
Public  Policy,  Ultra  Vires.] 

1.  A  railway  act  provided,  that  it  should 
not  be  lawful  for  the  railway  company  to 
make  or  establish  any  jmhlie  station, 
^ards,  wharfs,  waiting,  loading  or  unload- 
ing places,  warehouses  or  other  buildings 
and  conveniences  for  the  depositing,  re- 
ceiving, loading  or  keeping  any  pas- 
sengers  or  cattle,  or  any  goods,  articles, 
matters,  or  things  upon  the  estate  of 
A.  G.  without  his  consent  Held  on  de- 
murrer that  the  word  *'  public"  did  not 
necessarily  override  the  whole  sentence, 
and  that  if  it  did,  then  that,  from  the 
subsequent  clauses,  every  convenience 
connected  with  the  railway  must  be  con- 
sidered as  for  the  public  use.  Gordon  v. 
The  Cheltenham  Railway  Company. 

vol.  6,  p.  229 

2.  It  is  on  the  ground  of  a  general  public 
good,  that  the  legislature  grants  to  rail- 
way companies  the  compulsory  powers  of 
taking  the  property  of  individuals.  Gray 
V.  Tlu  Liverpool  and  Bury  Railway  Com- 
pany,  vol.  9,  p.  891 

8.  In  Questions  between  companies  and  in- 
dividuals whose  property  the  former  seek 
to  take  under  compulsory  clauses  in  their 
acts,  the  Court  does  not  strain  the  con- 
struction of  the  act  in  favour  of  the  former. 
Ibid. 

4.  When  the  power  of  fully  completing  a 
railway,  according  to  the  intention  of  the 
legislature,  depends  on  the  voluntary 
consent  of  individuals  having  property 
on  the  proposed  line,  such  consent  ought 
to  be  obtained  by  the  company  before 
they  proceed  in  the  undertaking.    Ibid. 

a.  Whether,  where  it  is  evident  that  the 
line  of  a  railway  cannot  be  fully  com- 


pleted, the  company  have  a  right,  ooo- 
pulsorily,  to  take  any  part  of  the  pro- 
perty in  the  proposed  line,  ^acre.  Gny 
V.  Tfte  Liverpool  and  Bury  Raiiwmy  Com' 
pany.  vol.  9,  p.  S9I 

6.  Observations  as  to  the  extent  of  the 
powers  given  by  railway  acts.  Co^smii 
V.  The  Eaitem  Counties  RaUway  Compamf, 

vol.  10,  p.  1 

7.  The  directors  of  a  railway  company,  far 
the  purpose  of  increasing  the  traffic,  pro- 
posed to  guarantee  certain  profits,  and 
secure  the  capital  of  an  intended  steam- 
packet  company,  who  were  to  act  in 
connection  with  the  railway.  Held,  that 
such  a  transaction  was  not  within  their 
powers,  and  they  were  restrained  by  in- 
junction.   Ibid. 

8.  By  the  **  Railway  Clauses  ConsolidatioQ 
Act,"  if  a  railway  crosses  any  turnpike 
road,  then,  except  where  otherwise  pro- 
vided for  by  the  special  act,  the  road  it 
to  be  carried  over  the  railway,  or  (he 
railway  over  the  road.  By  their  special 
act,  a  company  were  authorized  to  mikt 
the  railway  "  in  the  line  and  upon  the 
lands  delineated*'  in  the  plans  deposited; 
and  they  were  authorized  to  pass  acertaia 
turnpike  road  on  a  level,  and  the  depo- 
sited plans  so  represented.  The  Plainti/f 
agreed  to  sell  to  the  company  a  portion 
of  his  land,  adjoining  the  road,  and  the 
agreement  recited,  that  it  was  purchased 
for  the  purpose  of  constructing  the  rail- 
way "according  to  a  certain  plan  and 
section  thereof  deposited,"  Ace.    Held, 

.  that  the  company,  under  the  acts,  had 
power  to  make  the  turnpike  road  pan 
under  the  railway  instead  of  on  a  lefcl, 
and  that  this  right  had  not  been  de- 
stroyed by  the  agreement  with  the 
Plaintiff.  Breynton  v.  The  London  end 
North'  Wettem  Railway  Company. 

vol.  10,  p.  2M 

9.  A  railway  company  authorized  to  makes 
line  of  fifty-six  miles,  resolved  on  msking 
only  four  milea  of  it,  and  to  abandon  the 
rest.  Held,  that  such  a  resolution  was 
illegal,  both  as  against  the  landowners 
on  the  line  and  the  shareholders  in  the 
Company.     Cohen  v.  WUkinton. 

vol.  12,  p.  m 

10.  The  powers  contained  in  railway  acta 
are  given  only  in  the  contemplation  of 
the  supposed  public  good  by  completion 
of  the  whole  work ;  and  this  Court  will 
interfere  when  it  sees  that  the  whole  un- 
dertaking cannot  be  completed.    Ibid, 

11.  Where  a  railway  company  has  under- 
taken to  complete  a  line,  or  any  series  of 
lines,  they  are  bound  to  complete  the 
whole  line  or  series  of  lines,  and  are 
not,  without  parliamentary  authority,  at 
liberty  to  abandon  any  portion  of  their 
underuking.  Graham  v.  The  Birkenkeed, 
Lancashire,  and  Cheshire  Junction  R^^ 
way  Company.  vd.  12,p'^ 
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11  Existing  contracts  for  making  part  of 
the  line  are  no  answer  to  an  application 
to  prevent  a  railway  company  from  mak- 
ing a  portion  of  the  line  with  an  intention 
of  completing  less  than  the  whole.  Gra- 
hau  V.  Th€  Birkenhead,  Lanceuhire,  and 
Cheshire  Junction  Railway  Company. 

▼ol.  12,  p.  460 

13.  On  an  application  for  an  injunction  to 
preveot  a  railway  company  from  making' 
a  portion  only  of  their  line,  abandoning 
the  rest,  the  Court  would  not  be  disposed 
to  act  in  a  severe  and  strict  manner,  if, 
by  a  small  expenditure,  a  great  benefit 
might  result  to  the  shareholders  and  a 
considerable  advantage  to  the  public. 
Und, 

14.  Where  a  railway  company  has  formed 
a  portion  of  the  line,  but  is  unable  to 
complete  the  whole,  the  Court  exercises 
a  discretion  in  granting  an  injunction, 
the  effect  of  which  will  he  to  prevent  that 
portion  being  made  effective  and  bene- 
ficial to  the  public  and  profitable  to  the 
shareholders.     Hodgson  v.  Earl  Powie. 

vol.  12,  p.  529 

15.  A  Plaintiff  sued,  as  one  of  the  public, 
to  restrain  a  railway  company  from 
closing  it.  Held,  that  such  a  suit  could 
not  be  maintained.  Thorne  v.  The  Taw 
Vale  Railway  and  Dock  Company, 

vol.  13,  p.  10 

10.  Upon  the  construction  of  a  contract 
between  an  individual  and  a  railway 
company,  held  that  nothing  had  taken 
place  which  could  give  him  a  right  to 
one  horses,  as  the  moving  power,  against 
the  will  and  consent  of  the  company. 
Ibid, 

17.  It  appeared  very  probable,  that  at  the 
time  of  the  filing  of  the  bill,  a  company, 
which  was  authorized  to  make  150  miles 
of  railway,  intended  to  complete  twenty- 
three  mUes  only,  and  abandon  the  rest 
Upon  a  motion  to  restrain  them,  it  ap- 
peared that  the  company  had  since  aban- 
doned the  whole.  The  Court  was  of 
opinion,  that  if  the  case  had  remained  as 
it  was  at  the  time  of  the  filing  of  the 
bin,  the  Plaintiff  would  have  been  en- 
titled to  the  injunction  ;  but  refused  it, 
00  the  ground  of  the  alteration  in  the 
existing  circumstances,  and  gave  no 
costs.    Logan  v.  The  Earl  of  Courtoum. 

▼ol.  18,p.22 

IS.  Contract  entered  into  for  the  purchase 
of  land  between  a  projected  railway  com- 
pany and  a  landowner,  held  absolute, 
and  not  conditional  on  the  formation  of 
the  railway.  Lord  James  Stuart  v.  The 
London  and  North 'Western  Railway  Com- 
P<u»y.  vol.  15,  p.  513 

19*  Contract  for  the  purchase  of  "  the  land 
required"  for  a  railway,  with  provisions 
u  to  roads,  culverts,  &c.,  held  not  too 
vague  to  be  specifically  performed.    Ibid, 

20.  As  to  the  authority  of  a  secretary  to  a 


railway  company  to  bind  the  company 
by  an  admission.  Bell  v.  London  and 
North' Western  Railway  Company. 

vol.  15,  p.  548 

21.  During  a  contest  before  parliament, 
two  competing  railway  companies  came 
to  an  agreement  for  dividing  the  profits 
earned  by  both  in  a  given  proportion, 
and  for  regulating  the  traffic.  Lord 
Cottenham  and  the  Q.  B.  held  that  the 
arrangement  was  not  invalid,  as  a  fraud 
upon  the  public  by  creating  a  monopoly, 
and  the  Master  of  the  Rolls  considered 
that  Lord  Cottenham  had  decided  infe- 
rentially,  that  such  a  contract  was  not 
ultra  vires.  But,  held  by  L.  J.  Knight 
Bruce,  that  it  was  a  breach  of  trust,  and 
by  L.  J.  Turner,  that  it  was  ultra  vires, 
and  contrary  to  public  policy.  Shrewt- 
hury  ^c.  Railway  Company  v.  London,  Sfc.^ 
North-  Western  Railway  Company. 

vol.  16,  p.  441 

22.  A  railway  company  cannot,  in  the  ab- 
sence of  any  authority  contained  in  their 
acts  of  incorporation,  become  proprietors 
of  steamboats  and  carriers  of  passengers 
and  goods  by  sea.    Ibid. 

23.  A  railway  company,  having  applied  for 
an  act  to  extend  their  line,  was  opposed 
by  a  landowner;  whereupon  an  agreement 
was  entered  into  between  the  solicitor  of 
the  company  and  the  landowner,  that  the 
latter  should  withdraw  his  opposition, 
and  if  the  act  passed,  that  the  company 
should  purchase  his  land  on  certain 
terms.  Neither  the  appointment  of  agent 
nor  the  agreement  was  under  the  seal  of 
the  corporation.  The  act  passed,  but 
the  company  did  not  take  the  land.  The 
Court,  considering  that  the  company  had 
done  no  act  to  take  the  benefit  of  the 
contract,  refused  a  decree  for  specific 
performance,  and  declined  to  order  tlie 
company  to  admit  the  validity  of  the 
contract,  in  order  to  enable  the  Plaintiff 
to  try  his  right  at  law.  Gooday  v.  The 
Colchester^  dfc.  Railway  Company. 

vol.  17,  p.  132 

24.  A  company  having  given  notice  lo  take 
land  unoer  their  compulsory  powers,  and 
the  price  being  fixed,  the  contract  ia 
complete,  and  this  Court  will  entertain  a 
suit  by  the  company  for  specific  perform- 
ance, but  they  will  not,  though  success- 
ful, obtain  their  costs,  if  they  could  have 
derived  the  same  advantage  by  proceed- 
ing under  their  act.  The  Regent*s  Canat 
Company  v.  Ware.  vol.  23,  p.  575 

25.  It  seems  doubtful,  whether,  where  a 
public  company  have,  under  their  com- 
pulsory powers,  given  notice  to  the  land- 
owner to  take  his  land,  and  nothing  more 
is  done,  a  suit  for  specific  performance 
can  be  maintained.    Ibid, 

26.  The  Defendants  were  by  act  of  parlia- 
ment authorized  to  make  a  short  line 
uniting  their  main  line  with  the  Plain- 
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tract  with  A  tenant  for  life  of  property 
within  their  line,  who  appointed  a  aur- 
▼eyor  under  "  The  Lands  Clauses  Con- 
solidation Act"  (8  &  9  Viet.  c.  18,  s.  9). 
The  company  would  neither  appoint 
their  Taluer  nor  complete  the  contract 
The  Court  directed  an  inquiry  whether 
the  price  agreed  upon  was  reasonable 
and  proper.  Baker  v.  The  Metropolitan 
BaUway  Company,  vol.  31,  p.  504 

l&,  A  railway  company  contracted  for  the 
purchsse  of  lands.  Held,  that  they  must 
complete  within  a  reasonable  time,  and 
that  the?  were  not  entitled  to  insist  that 
they  might  complete  whenever,  within 
the  limit  of  their  compulsory  powers, 
they  wanted  the  land,     ibid, 

37.  Where  a  railway  company,  acting  bond 
fidet  has  made  a  mistake  as  to  the  lands 
they  have  valued  and  taken  possession 
of,  and  the  question  between  the  company 
and  the  landowner  is  merely  one  of  value, 
this  Court  will  not,  by  ii^ unction,  stay 
the  works  on  the  property  taken.  The 
Court,  in  such  cases,  has  regard  to  the 
injury  which  may  be  done  to  the  public. 
Wood  V.  The  Charing  Crott  Railway  Com- 
pony,  vol.  S3,  p.  290 


RECEIVER. 

1.  A  receiver  being  appointed  to  get  in  the 
outstanding  estate  of  a  tesutor,  the  Court 
gave  leave  to  a  party  who  was  willing  to 
pay  a  sum  due  to  the  estate  into  Court 
to  do  so,  in  order  to  save  the  poundage 
which  would  have  been  incurred  if  it  had 
passed  through  the  hands  of  the  receiver. 
Haigh  V.  Grattan,  vol.  1,  p.  201 

2.  At  the  instance  of  a  mortgagee  of  a 
Wtit  India  estate,  a  receiver  and  manager 
had  been  appointed.  Held,  that  he  was 
not  eutitlea  to  the  produce  of  crops  se- 
vered and  shipped  to  the  consignee  of 
the  mortgagor  prior  to  the  appointment, 
although  there  had  been  no  conversion 
prior  to  that  time.  Codrington  v.  John- 
rttme.  vol.  1,  p.  520 

8.  Two  parties,  who  were  entitled  to  pro- 
perty in  equal  moieties,  made  an  equita- 
ble mortgage  of  it;  one  of  the  mort- 
gagors was  out  of  the  jurisdiction,  and 
the  whole  rents  were  received  by  the 
other.  The  Court  granted  a  receiver. 
Hobne  v.  BelL  vol.  2,  p.  298 

4.  An  appeal  was  pending  in  the  Privy 
Council  from  a  sentence  of  the  Ecclesi- 
aitical  Court  rejecting  the  testamentary 
papers  of  the  deceased  and  declaring  an 
intestacy;  limited  administration  pen" 
dentg  lite  had  ceased  by  the  sentence, 
and  an  inhibition  had  issued  from  the 
Privy  Council  which  inhibited  the  Eccle- 
(iastical  Court  proceeding.  There  being 
DO  person  in  the  mean  time  authorized  to 
protect  and  collect  the  estate :  Held,  that 


these  circumstances,  alone,  justified  the 
appointment  of  a  receiver  by  this  Court. 

Held  also,  that  a  receiver  might  in 
such  case  be  granted  on  the  application 
of  a  party  appellant,  who,  assuming  the 
decision  of  the  Ecclesiastical  Court  to  be 
correct,  had  no  interest  in  the  estate  of 
the  deceased. 

And  thirdly,  that  the  circumstance  of 
there  being  no  person  in  whose  name  an 
action  might  be  brought  to  recover  the 
property  is  not  a  sufficient  objection  to 
the  appointment  of  a  receiver.  IVood  v. 
Hitehingi,  vol.  2,  p.  289 

5.  The  allowance  to  a  receiver  appointed 
by  the  Court  depends  on  the  degree  of 
difficulty  or  iacility  experienced  in  the 
collection.  There  is  no  general  rule  as 
to  the  amount 

The  report  of  the  Master  allowing  to 
the  receiver  a  gross  salary  of  bl,  per 
cent  on  considerable  receipts,  composed 
of  large  sums  due  for  mortgages,  annui- 
ties, rents,  &c.,  referred  back  for  review. 
Day  v.  Croft,  vol.  2,  p.  488 

6.  A  receiver,  who  had  been  appointed  in 
consequence  of  the  misconduct  and  in- 
capacity of  trustees  under  a  will,  dis- 
charged, upon  the  appointment  of  new 
trustees  by  the  Court. 

A  receiver  is  appointed  for  the  benefit 
of  all  parties  interested,  and  will  not 
therefore  be  discharged,  merely  on  the 
application  of  the  party  at  whose  instance 
be  was  appointed.    Bainbrigge  v.  Blair, 

vol.  8,  p.  421 

7.  A.  B,  had  obtained  an  order  in  the  Ex- 
chequer for  payment  of  costs,  against  a 
party  to  a  suit  in  this  Court,  who  was 
tenant  for  life  of  certain  property  over 
which  a  receiver  had  been  appointed, 
with  directions  to  pay  her  the  rents.  The 
Court  gave  leave  to  J.  B.^  notwithstand- 
ing the  appointment  of  receiver,  to  sue 
out  and  execute  such  writs  as  he  might 
be  advised.     Qoueh  v.  Haworth, 

vol.  3,  p.  428 

8.  A  bill  for  a  receiver,  pending  a  litigation 
as  to  probate,  ought  not  to  seek  discovery 
in  reference  to  the  merits  on  that  litiga- 
tion.   Wood  V.  Hitehings,      vol.  3,  p.  504 

9.  A  receiver  appointed  for  the  benefit  of 
two  infant  tenants  in  common,  not  dis- 
charged on  one  coming  of  age.  Smith  v. 
Lytter,  vol.  4,  p.  227 

10.  A  receiver  of  a  partnership  granted  in 
a  case  where  no  misconduct  in  manage- 
ment was  alleged,  on  the  ground  that  the 
Defendant  insisted  on  a  legal  objection 
as  destroying  all  right  of  his  partner  to  a 
share  in  the  partnership.    Hale  v.  Hale, 

,  vol.  4,  p.  869 

11.  A  mortgagee  having  the  legal  estate  ia 
not  entitled  to  a  receiver  appointed  by 
the  Court,  although  the  tenanta  may  be 
numerous,  and  the  rents  difficult  to  col- 
lect    Sturch  Y,  Young,         vol.  5,  p.  557 
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12.  In  1812  the  executon  of  a  receiver  m>- 
plied  to  pan  bit  accoonu  and  paj  in  tne 
balance,  thia  waa  ordered,  but  pajrment 
waa  not  made.  In  1841  tbey  were  or- 
dered to  pay  in  the  balance  without  in- 
terett,  and  it  waa  held  that  they  coold 
not  object  the  want  of  aaseta.  Gnrden  ▼. 
Badeock.  vol.  0,  p.  157 

13.  A,  wai  appointed  receiver,  but  the  fo- 
Hcitor  in  the  cause  alone  acted  and  paid 
over  the  renta  to  the  tenant  for  life.  An 
incumbrancer  compelled  the  receiver  to 
pay  the  lame  amount  into  Court  and 
after  payment  of  his  claim,  there  re- 
mained a  surplus,  which  was  paid  to  the 
tenant  for  life.  Held,  that  A.  could  not, 
on  petition,  obtain  repayment  by  the 
tenant  for  life  or  out  of  the  estates.   Ibid, 

14.  Difficulties  in  appointing  a  receiver  of 
a  partnership  upon  motion.  Madgwiek 
V.  Wimble,  vol.  6,  p.  495 

15.  Surviving  partners  insisted  on  continu- 
iifg  the  partnership  with  the  aasets  of  a 
deceased  partner.  The  Court  thought 
the  representatives  of  the  latter  entitled 
to  a  receiver.     IHd. 

10.  A  receiver  ought  not  to  present  a  pe- 
tition, or  originate  proceedings  in  the 
cause.  There  are,  however,  exceptions 
to  the  rule.    Inland  v.  Bade. 

vol.  7,  p.  65 

17.  In  a  suit  in  which  the  priorities  of  dif- 
ferent incumbrancers  on  an  estate  were 
determined,  a  receiver  had  been  ap- 
pointed. A,  B.,  who  claimed  to  be  first 
Incumbrancer,  not  having  been  made  a 
party  to  that  suit,  filed  a  bill  of  his  own 
to  establish  his  right  Held,  that  the  re- 
rf«lver  was  not  a  necessary  party,  and  but 
for  the  decision  in  Lewis  v.  Lord  Zouehet 
2  Stmoni,  388,  he  would  have  been  con- 
sidered an  improper  party.  Smith  v.  Earl 
q/*  FJflngham,  vol.  7,  p.  357 

18.  A  receiver  had  been  accustomed  to 
bring  in  his  accounts  very  irregularly  in 
point  of  time,  and  thereby  the  actual 
Dftlances  in  his  hands  never  clearlv  ap- 

J)eared.  He  was  specially  ordered  to  bring 
n  his  accounts  before  a  given  day  in 
every  year,  accompanied  with  an  affl- 
(invit,  shewing  the  actual  balance  in 
hand ;  inquiries  were  also  directed  as  to 
his  former  balances,  and  he  was  ordered 
to  pay  the  costs  of  the  application. 
Bertie  v.  Lord  Abingdon,        vol.  8,  p.  5S 

19.  Proceedings  were  commenced  in  the 
common  law  side  of  this  Court,  against 
the  surety  of  a  receiver,  to  compel  the 
payment  of  the  balance  ordered  to  be 
paid  to  the  Plaintiff.  The  surety  paid 
the  amount  to  the  solicitor  prosecuting 
the  proceedings,  and  then  appli«d  to 
have  his  recognizance  vacated.  The  pe- 
tition was  served  on  the  Plain tifi*,  who 
did  not  appear.  The  Court  refused  to 
make  the  order,  but  directed  the  Plaintiff 
to  be  served  with  a  notice  that  the  order 


t.Fl» 


voold  be 
the  FUincitf 
trary.   The  FiumdM 
theordcr 


20.  At  the  hearing  of  a 
the  Court  will 
the  Defendant, 
the  Plaintiii;  the 
sion,  Dooe  beinjr  faierf  by  dK  kIL 
Whether  it  can  be  dene  hf  pcfxiioo, 
qu^re.    BmrUm  v.  CTaiii       veL  8,  pu  329 

21.  Generally,  die  leieiiei  in  a  ciae 
ought  not  to  make  any  sppKcatisB  to  tke 
Cmuti  if  he  finda  hiaasclf  in  dram* 
atancea  of  difficnity,  he  ahonid  apply  to 
the  Plaintiff  to  make  the  ncccmarj  ap- 
plication, and  on  hia  dcfimlt  the  receiva 
may  then  properly  i4iply  to  the  Coort 
Parker  ▼.  Dnm.  voL  8,  p.  497 

22.  An  adverse  application  was  made 
against  a  receiver,  by  a  party  to  tbe 
cause,  which  waa  refused  widi  eostL  The 
applicant  being  wholly  unable  to  pay  dkc 
costa :  Held,  that  the  receiver  was  en- 
titled to  be  indemnified,  and  have  hif 
costs,  aa  between  solicitor  and  client,  out 
of  the  fund  in  hand  belonging  to  iocam- 
brancera.    Camrand  v.  Hammer. 

voL  9,  p.  3 

23.  A  receiver  will  not  be  appointed  where 
the  rights,  aa  between  the  Plaintiff  and 
Defendant,  are  doubtful,  if  the  De- 
fendant has  obtained  the  legal  estate 
without  fraud,  and  no  case  of  danger  u 
to  hia  aecunty  is  alleged.  LtmeaJtirt  t. 
Lancashire,  vol.  9,  p.  120 

24.  The  Plaintiff  sued  aa  heir,  and  the  an. 
awer  neither  admitted  nor  denied  that 
he  held  that  character.  Held,  that  this 
alone  waa  not  a  sufficient  ground  for  re- 
fusing a  receiver.    Ibid. 

25.  A  husband  contracted  for  a  lease  of 
some  premiaes,  and  he  afterwards  in- 
duced the  trustees  of  his  marriage  aet- 
tlement,  who  held  moneya  for  the  sepa- 
rate use  of  hia  wife,  without  power  of 
anticipation,  to  act  in  breach  of  their 
truat,  and  to  purchase  the  property.  The 
property  waa  conveyed  to  the  traitees, 
and,  by  a  deed  executed  by  the  husband 
and  wife,  it  was  declared  that  it  should 
be  held  for  their  indemnity  and  on  the 
trusts  of  the  setdement  The  husband 
laid  out  very  considerable  sums  of  money 
in  building  and  repairs,  and,  with  the 
consent  of  the  wife,  waa  permitted  to  re- 
ceive the  rents.  Af^er  some  yeara,  dis- 
putes arose  {  the  trustees  insisted  on  re- 
ceiving the  rents,  and  proceeded  at  law 
to  enforce  their  righta  ;  whereupon  the 
husband  filed  a  bill  against  the  trustees 
and  hia  wife,  claiming  a  leaae  under  the 
agreement,  and  asking  for  a  sale  of  the 
property,  and  for  the  application  of  the 
produce,  firat,  in  replacement  of  the  trvst 
funds,  and  afterwarda,  in  reimbursing  the 
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Plaintiff  his  oatlav.  A  modon  for  a  re- 
ceiver was  refused  with  costs.  WiUt  y. 
Cooper,  vol.9,  p.  294 

2^*  A  receiver  of  a  noiety  of  an  estate 
cJaimed  b^  the  Plaintiff  as  tenant  in 
commoo  with  the  Defendant  who  was  in 
poaseaaion  of  the  whole,  granted  under 
thecircamstances.  Sargrave  y.  Hargrove. 

rol.  9,  p.  649 

27.  ^.  and  B»  were  trustees  and  executors. 
A,  paid  more  than  he  received,  in  the 
ezpecution  of  repayment  out  of  a  mort- 
gage forming  part  of  the  assets.  A,  died 
and  B,  refused  to  act  In  an  adroinistra- 
tioD  suit,  a  receiver  of  the  mortgage  was 
appointed  against  the  representauves  of 
A.     Paiwmr  v.  Wright,        vol.  10,  p.  234 

28.  A  railway  company,  without  the  leave 
of  the  Court,  took  proceedings  under  the 
Lands  Clauses  Consolidation  Act,  to  take 
possession  of  lands  in  the  posaession  of 
the  receiver  under  the  Court  On  an  ex 
parte  motion  they  were  restrained.  Tink 
^.tUmdle.  vol.  10,  p.  818 

29.  The  existence  of  a  suit  to  recall  pro- 
bate in  which  the  probate  has  been  or- 
dered into  Court  is  not  of  itself  a  suffi- 
cient ground  for  appointing  a  receiver* 
Newton  v.  Riekeitt.  vol  10,  p.  625 

30.  Motion  by  incumbrancer  on  a  fellow- 
ship for  a  receiver  and  injunction,  re- 
fused. Berkeley  v.  King'e  ColUge,  Cam- 
bridge.  vol.  10,  p.  602 

31.  A  receiver  appointed  after  decree  upon 
motion,  in  an  urgent  case.  Thomae  v. 
Daviee.  vol,  11,  p.  29 

32.  Where  a  reference  has  been  made  to 
appoint  a  receiver,  the  Court  will  not,  by 
consent  even  of  the  parties,  dispense  with 
the  usual  security.  The  proper  course  is, 
for  the  parties,  of  their  own  authority,  to 
nbminate  a  receiver,  and  then  to  apply 
for  liberty  for  him  to  act  without  secu- 
rity.    Manner »  v.  Furze*       vol.  11,  p.  30 

38.  A  receiver  was  appointed  over  a  tes- 
tator's real  property,  and  afterwards  by 
foreclosure,  another  estate  became  com- 
prised in  the  property,  and  an  order  was 
made,  that  the  receiver  should  include  * 
the  rents  in  his  future  accounts.  Held, 
that  the  receiver,  with  the  approbation  of 
the  Master,  had  power,  without  a  special 
order  of  Court,  to  set  and  let  the  fore- 
closed estate.    D^ffield  v.  Eltees. 

vol.  11.  p.  690 

34.  A  motion  by  a  Defendant  for  a  receiver 
is  irregular,  even  in  a  case  where  one  exe- 
cutor filed  a  bill  against  his  co-executor, 
insisting  that  a  receiver  was  necessary. 
Bohineou  v.  Hadiey.  vol.  1 1,  p.  614 

36.  Rules  of  practice  upon  applications  to 
discharge  receivers  and  vacate  their  re- 
cognizances.    Lawton  v.  Riekette. 

vol.  11,  p.  627 

36.  If  the  balance  is  to  be  paid  into  Court, 
the  same  order  may  direct  the  recogni- 
zances to  be  vacated ;  but,  if  the  balance 
VOL.  xxxvi~4. 


is  to  be  paid  in  any  other  mode,  a  second 
applicstion  becomes  necessary.  Laweon 
V.  lUeketts.  vol.  1 1 ,  p.  627 

37>  In  a  suit  relating  to  two  annuities  se- 
cured on  real  esute,  and  to  which  the 
grantor  was  not  a  party,  a  receiver  was 
appointed  "  of  the  incomes  of  the  out- 
standing trust  property  in  the  pleadings 
mentioned."  The  receiver  entered  and 
continued  in  possession  of  the  real  estate, 
for  six  years,  llie  Court  refused  to  re- 
strain the  grantor  by  injunction  from  dis- 
training on  the  tenants.     Crow  v.  fVood, 

vol.  13,  p.  271 

88.  An  order  for  a  receiver  ought  to  state 
distinctly,  on  the  face  of  it,  over  what 
property  the  receiver  is  appointed.  Jbid. 

39.  After  verdict,  but  before  judgment,  the 
Master  of  the  Rolls  appointed  a  receiver 
against  the  party  in  possession,  an  order 
niti  for  a  new  trial  being  pending ;  but 
the  Lord  Chancellor  reversed  the  deci- 
sion.    Bainhrigge  v.  Baddeley, 

vol.  13,  p.  366 

40.  A  sheriff  seized  the  goods  of  a  tenant 
of  lands,  over  which  a  receiver  had  been 
appointed.  He  retained  half  a  year's 
rent  and  paid  over  the  balance  to  the 
judgment  creditor.  The  receiver  claimed 
the  rent  and  the  Plaintiff  brought  an  ac- 
tion against  the  sheriff,  who  applied  to 
the  Court  for  protection  as  between  these 
adverse  claims.  The  Court  declined  to 
interfere.    Try  v.  Try.       vol.  13,  p.  422 

41.  Order  for  a  receiver  made  before  ap- 
pearance against  a  Defendant,  who  had 
absconded  to  avoid  service,  bowling  v. 
Hudson,  vol.  14,  p.  423 

42.  Receiver  against  a  mortgagee  in  pos- 
session granted  after  decree,  on  the  ap- 
plication of  another  mortgagee,  a  Co- 
defendant.    Hiiee  v.  Moore, 

vol.  16,  p.  176 

43.  A.  B.,  the  third  mortgagee,  took  pos- 
session, and  then  bought  up  the  first 
mortgage.  Having  retained  possession 
many  years,  and  received  a  considerable 
sum,  a  receiver  was  appointed  against 
him  on  the  application  of  the  second 
mortgagee,  the  affidavit  of  A,  B,  not  sa- 
tisfactorily shewing  that  anything  re- 
mained due  on  the  first  mortgage.    Ibid, 

44.  Where  A,  and  his  incumbrancers,  B., 

C,  and  D,  joined  in  the  appointment  of 
a  receiver,  who  covenanted  to  keep  down 
the  incumbrances,  according  to  their 
priorities,  and  pay  the  surplus  to  A* 
Held,  that  a  subseuuent  mortgagee  from 
A,  could  not  sustain  a  bill  against  the 
receiver  and  A,  for  an  account  of  the  rents 
and  an  injunction  against  paying  the  sur- 
plys  to  il.  in  the  absence  of  B.,  C,  and 

D,  Ford  V.  Baekham,  vol.  17.  p.  486 
46.  A  receiver  will  not  be  appointed  with- 
out sureties,  though  not  objected  to,  if 
persons  not  competent  to  consent  are  in- 
terested.    Tylee  v.  Tylee.    vol.  17,  p.  683 

B  B 
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4d.  If  a  tcf  tator,  when  be  nuket  bu  will, 
is  aware  of  the  circamstaDees  and  po- 
sition of  bis  executors  and  trustees,  the 
Court  will  not  lightly  interfere  with  their 
diKredon;  and  although  the  circum- 
stance of  an  executor  bong  an  inaoWent 
may  be  a  reason  for  appointing  a  re- 
ceiver, yet,  if  the  testator  was  aware  of 
his  insoWency,  the  Court  will  not,  on  that 
ground  alone^  take  the  property  oot  of 
his  hsnds.  Simnkm  t.  Camm  Company 
and  Otkeri,  vol.  1ft,  p.  146 

47.  After  a  receiver  of  charity  property 
had  been  appointed,  W.  A,  the  alleged 
churchwarden  of  SU  P^  insisting  that  the 
chapel  within  the  hospital  waa  the  parish 
church  of  St.  F.,  and  in  order,  as  he  al- 
leged, to  try  the  right,  forcibly  prevented 
the  chaplain  performing  divine  service 
therein,  as  he  had  usually  been  accus- 
tomed. The  Court  restrained  W.  H. 
from  interrupting  or  interfering  with  the 
performance  of  divine  worship  in  the 
chapel.  Attomeif'General  v.  Si,  Cross 
HotpitaL  vol.  1 8,  p.  601 

48.  A  tenant  who  had  not  attorned  to  the 
receiver,  ordered  to  pay  him  the  arrears 
of  rent  in  fourteen  days  and  the  costs  of 
the  application.    Hobsott  v.  Shorwood. 

vol.  19,  p.  575 

49.  The  Court  will  not  permit  its  receiver 
to  be  interfered  with  or  dispossessed  of 
the  property,  nor  will  it  allow  payment 
to  him  to  be  intercepted,  although  the 
order  appointing  him  may  be  perfecdy 
erroneous.  An  application  must  first  be 
made  to  the  Court  for  leave.  Ame$  v. 
Trutioes  of  Birkenhead  Doeke. 

vol.  20,  p.  882 

50.  In  a  suit  on  behalf  of  a  number  of 
grantees  of  rent-charges  on  the  same 
property,  who  had  powers  of  distress  and 
entry,  a  receiver  was  appointed  to  pro- 
tect the  property  pending  the  Jitiption, 
it  being  untenanted,  and  it  being  impos- 
sible to  obtain  tenants,  for  want  of  pro- 
tection against  the  powers  of  the  several 
grantees  of  the  rent-charges.  White  v. 
Smale.  vol.  22,  p.  72 

51.  Where  a  suit  is  instituted  merely  for 
the  protection  of  the  assets  pending  a 
litigation  for  probate  in  the  Ecclesiastical 
Court,  the  practice  of  the  Court  is,  upon 
the  grant  of  probate,  to  discharge  the 
receiver,  stay  all  proceedings  in  the  suit 
and  dispose  of  the  costs.  Barton  v. 
Roek.    (No.  2.)  vol.  22,  p.  876 

52.  In  such  a  suit,  for  which  there  was  not 
a  reasonable  foundation,  the  Court  or- 
dered  the  Plaintiffs  to  pay  all  the  costs, 
though  a  receiver  had  been  appointed. 
Ibid. 

bZ.  There  being  some  disagreement  be- 
tween three  trustees,  the  majority  acted 
alone  and  took  securities  in  their  own 
names,  omitting  the  name  of  the  dissen- 
tient trustee.     Held,  that  the  Plaintiff, 


who  waa  interatted  in  the  tmst  pnfcrtji 
waa  entitled  to  a  receiyer.  JwolfV.  Smelt, 

voL  22,  p.  584 
54u  The  tesutor  appointed,  m  trustee  and 
execntor,  a  person  who,  far  many  yein» 
had  been  the  paid  receiver  and  manager 
of  hia  estate.  The  tenant  for  life  being 
an  infant,  the  Court  continued  the  exe- 
cutor as  receiyer  at  a  salary.  Newport  t. 
Burg.  vol.  28,  p.  SO 

55.  Held,  upon  a  petition  to  diKharge  a 
reeeiver  and  pay  over  the  money  in 
Court  and  the  balance,  the  receinr, 
though  served,  ought  not  to  appear,  and 
hia  coats  were  not  allowed.  HermoM  v. 
Dnmbar,  voL  28,  p.  SI2 

56.  £a  parte  motion,  before  appearance,  for 
a  receiver  refused.     CaiUard  v.  Cailiard, 

vol  25,  p.  512 

57.  Where  an  Act  of  Parliament  autborizei 
a  corporation  to  mortgage  its  tolls,  frc 
the  Court  of  Chancery  haa  jurisdictioa 
to  appoint  a  receiver  of  them,  though  no 
such  express  power  is  given  by  the  Act 
But  the  receiver  over  such  nropcrty 
ought  not  to  have  committed  to  him  any 
powera  of  management  which  ought  pro- 
perly to  be  exercised  by  the  Corporstion 
Itself  De  fFinton  v.  The  Mayor,  fe,  tf 
Brecon,  vol  26,  p.  581 

58.  A  judgment  creditor  cannot  (without 
leave  of  this  Court)  attach  moneys  in 
the  hands  of  its  receiver,  which  hare 
been  directed  to  be  paid  by  him  to  the 
judgment  debtor.  De  WvUon  v.  Tha  Meyor 
rf  Brecon.    (  N  o.  2.)  vol.  28,  p.  300 

59.  A  judgment  creditor,  who  had  re- 
covered moneys  of  the  judgment  debtor 
in  the  hands  of  a  receiver  under  an  order 
of  a  court  of  law,  was  ordered  to  repsy  it, 
and  he  was  directed,  together  with  the 
receiver  (who  had  not  resisted  the  Jtay- 
ment  to  him)  to  pay  the  costs  of  the  ap- 
plication.   Ibid. 

60.  A  party  interested  may  apply  at  once 
to  prevent  a  receiver  applying  the 
moneys  in  his  hands  in  a  manner  con- 
trary to  the  directions  of  the  Couit,  and 
need  not  wait  until  he  paases  his  ac- 
count.   Ibid. 

61.  The  Court  refused,  on  the  application 
of  one  of  several  equitable  tenants  in 
common,  to  appoint  a  receiver  over  the 
whole  estate,  against  an  equitable  tenant 
in  common  in  possession,  there  being  no 
exclusion,  but  limited  the  appointment 
of  receiver  to  the  share  of  the  Plaiotiffii 
only.  San4ford  v.  Ballard,  vol.  80,  p.  109 

62.  Receiver  granted  under  special  circum- 
stances, at  the  instance  of  a  first  mort- 
gagee having  the  legal  estate.  Jekleod 
v.  Oravener.  vol.  81,  p.  48^ 

6Z.  A.,  together  with  B.  as  his  suretyi 
mortgaged  their  respective  estates  for 
A.*a  debt ;  but  it  waa  provided  that  re- 
course should  not  be  had  to  B.'t  esttte 
unless  J.*E  esute  should  prove  iosof- 
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ficient  In  m  rait  for  foreclosure,  B.  in- 
sisted that  the  insuffidency  of  J,'b  estate 
had  not  been  shewn.  The  Court  granted 
a  rcceiyer  over  B.'b  estate,  although  the 
legral  estate  was  vested  in  the  mortgagee. 
Ackland  r.  Gravener,  vol.  SI,  p.  482 

64.  A  four  days'  order  seems  still  to  be  the 
proper  process  for  compelling  a  receiver 
to  pay  over  his  balances  in  accordance 
with  an  order  of  the  Court.  Whitehead 
▼.  L^me».  vol  84,  p.  161 


RECITALS. 

[Set  Parcels.] 

1.  The  plain  effect  of  the  operative  part  of 
a  deed  cannot  be  cut  down  by  the  re- 
citals. HoUiday  v.  Overton,  vol.  14,  p.  467 

2.  Where  the  recital  and  the  operative 
part  of  a  deed  are  at  variance,  the  latter 
most  be  acted  on  until  the  deed  has  been 
reformed.  In  a  suit  to  reform  the  instru. 
ment,  the  Court  would  be  enabled,  from 
the  circumstances,  to  judge  which  was 
erroneous.     Hammond  v.  Hammond, 

vol.  19,  p.  29 

3.  In  1844  A.  B.  agreed  to  give  to  his  cre- 
ditor a  security  on  the  debt  then  due, 
"  or  which  might  thereafter  become  due 
to  him"  from  a  company.  This  was 
carried  into  effect  by  a  deed  in  1845, 
which,  after  reciting  the  agreement,  as- 
signed all  sums  claimed  to  be  due,  and 
which  he  might  thereafter  recover.  Held, 
that  the  deed  passed  all  sums  due  at  its 
date,  but  nothing  subsequent  Seoti  v. 
Seoit,  vol.  24,  p.  263 

4.  General  words  in  the  operative  part  of  a 
deed  controlled  by  the  recitals.  Childers 
v.  Eardley,  vol.  28,  p.  648 

5.  Rule  of  construction  where  the  operative 
part  of  a  deed  is  less  extensive  than  the 
recital.   Barratt  w.  fVyatt  vol.  80,  p.  442 

6.  A  covenant  in  a  deed,-if  ambiguous,  will 
be  controlled  by  the  recitals.  Seliy  v. 
Crystal  Palace  District  Oaa  Company, 

voL  80,  p.  606 

7.  Where  they  are  inconsistent,  the  opera- 
tive part  of  a  deed  prevails  over  the  re- 
citsls ;  but  where  uie  operative  part  is 
ambiguous,  the  recitals  may  be  resorted 
to  to  explain  the  ambiguity.  Young  v. 
^ith,  vol.  85,  p.  87 

8.  By  her  will,  the  testatrix  gave  1,000/. 
amon^  the  children  of  her  niece.  By 
a  codicil,  she  recited  that  she  had,  by  her 
^U,  given  1,000/.  to  F.  J9.  (a  son  of  her 
niece),  and  she  declared  that  the  said 
legacy  should  not  be  payable  until 
twenty-one,  with  power  of  maintenance. 
Held,  that  the  erroneous  recital  consti- 
tuted no  gift,  and  that  F,  B,  was  only 
entitled  to  a  share  of  the  1,000/.  Mae- 
hnzie  y,  Bradbury.  vol.  35,  p.  617 


RECORD. 
[See  Irrkgularxtt.] 

1 .  A  petition  for  a  commission  to  examine 
witnesses,  and  the  order  thereon,  ob- 
tained by  consent,  were  intituled  in  an 
original  and  revived  suit,  but  the  inter- 
rogatories were  intituled  in  the  original 
cause  only.  Held,  that  the  interrogato- 
ries were  wrongly  intituled,  and  the  de- 
positions were  suppressed.  Pritchard  v. 
Foulkes.  vol.  2,  p.  133 

2.  An  order  intituled  in  a  non-existing 
cause  discharged  for  irregularity.  West 
V.  Smith.  vol.  3,  p.  306 

3.  Held  not  irregular  to  intitule  an  order 
for  a  commission  to  examine  witnesses, 
or  the  commission  or  the  return  thereof, 
in  a  short  form,  as  a  suit  in  which  *'  J» 
and  others  are  Plaintiffs,"  and  *"  B,  and 
others  Defendants."     Lincoln  v.  Wright, 

Tol.  4,  p.  166 

4.  Pending  the  examination  of  witnesses,  a 
new  next  friend  of  the  infant  Plaintiffs 
was  appointed.  Held,  that  it  was  not 
necessary  to  notice  the  alteration  in  the 
proceedings  under  the  commission.  Ibid, 

5.  An  order,  obtained  on  affidavit  of  ser- 
vice, discharged  with  costs,  on  the  ground 
of  a  misnomer  of  a  party  in  the  affidavit. 
Salomon  v.  Stalman,  vol.  4,  p.  243 

6.  An  answer  directed  to  be  taken  off  the 
file,  on  the  ground  of  the  misnomer  of 
the  next  friend  of  the  infant  Plaintiff. 
Fry  V.  Mantell,  vol.  4,  p.  485 

7.  After  publication,  a  bill  filed  by  husband 
and  wife  was  amended  bv  making  the 
wife  sue  by  her  next  friend.  Held,  that 
the  evidence  was  still  receivable.  Da^it 
V.  Front.  voL  7,  p.  288 


RECOUPING. 

[See  Following  Assets,  Order  of  As- 
sets, Payment  (Debts  and  Legacies}.] 

RECTIFICATION. 
[See  RBFORMiif G  Deeds.] 

REDEMPTION. 
[See  Mortgage  (Redemption). 


REDUCTION  INTO  POSSESSION. 

1.  A  husband  executed  a  settlement.  Held, 
that  he  had  not  by  so  doing  reduced  the 
fund  of  the  wife's  into  possession.  Pringle 
V.  Pringle.  vol.  22,  p.  631 

2.  Money  of  a  wife  was,  by  the  direction  of 
her  husband,  paid  to  the  trustees  of  a 
post-nuptial  settlement,  which  was  not 
binding  on  the  wife.  Held,  that  her 
right  by  survivorship  was  destroyed,  the 
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property  having,  by  these  means,  been 
reduced  into  possession.  Hamilton  v. 
MilU.  Tol.  29,  p.  193 

REFERENCE. 

ISee  Exceptions,  Inquiries,  Reference 
(GiPT  by),  Title  (Rbperencb  as  to).] 

REFERENCE  (GIFT  BY). 

lSe€  Cross-remainders,  Implication 
(Gift  bt).  Last  Antecedent,  Sub- 
stituted Legacy.] 

1.  An  additional  legacy  (though  not  so  ex- 
pressed) held  subject  to  the  same  inci- 
dents as  the  original  legacy.  A  testator 
gave  a  legacy  to  a  feme  covert  for  her 
separate  use,  and  by  a  codicil  he  gave  to 
her  a  further  annuity  in  addition.  Held, 
that  the  latter  was  subject  to  the  restric- 
tion for  her  separate  use.     Dap  v.  Crtft, 

vol.  4,  p.  561 

2.  By  deed,  10,000/.  was  settled  on  A.  B.  for 
life,  with  power  to  appoint  to  her  children 
or  their  issue,  and  in  default  in  trust 
for  her  children;  power  was  also  given 
to  ^.  B.  to  appoint  a  life  interest  to  her 
husband.  Afterwards,  by  will,  the  settlor 
gave  a  similar  sum  "  to  be  laid  out  for 
the  sole  benefit  of  C.  Z).,  in  the  same 
manner,  as  nearly  as  might  be,  as  the 
10,000/."  secured  for  A.  B.  by  the  deed. 
Held,  that  C.  D.  was  entitled  to  powers 
of  appointment  in  favour  of  her  children, 
their  issue,  and  her  husband ;  but  that 
the  children  took  nothing,  except  through 
the  power.  Counteee  Berehtoldt  v.  Mar- 
quU  qf  Hertford,  vol.  7,  p.  172 

S.  A  residue  was  given  to  the  wife  for  life, 
and  afterwards  in  separate  moieties  to 
different  persons.  One  moiety  was  given 
over  **  in  case  of  the  death  of  any  or 
either  of  them  btfore  my  taid  wtfe,"  and 
the  other  "  in  case  of  the  death  of  any  or 
either  of  them,"  without  specifying  any 
period.  Held,  under  the  circumstances, 
that  the  sift  over  in  both  cases  was  to  be 
construed  on  death  "  brfore  my  taid  wtfe" 
Ive  V.  King.  vol.  16,  p.  46 

4.  A  testator  gave  his  real  and  personal 
estate  to  his  sister  for  life,  and  if  she 
should  have  any  family  living  at  her  de- 
cease, they  should  have  *'  their  due  pro- 
portion of  the  property ;  and,  in  case  of 
the  demise  of  his  sister's  children,  his 
two  nephews  were  to  stand  in  the  same 
situation  as  his  sister's  children  would 
have  stood  had  they  been  living.  Held, 
that  such  onlv  of  the  nephews  as  survived 
the  sister  and  the  children  took,  and  one 
of  the  nephews  having  died  in  her  life- 
time,  that  the  other  nephew  was  entitled 
to  the  whole  residue.    Lewi*  v.  Lewie, 

vol.  17,  p.  221 

5,  There  were  two  devises  to  children  in 


two  different  events.  Held,  that  the 
terms  of  the  second  devise  could  not,  by 
construction,  be  introduced  into  the  first, 
BO  as  to  extend  the  estate  thereby  given. 
Sturgie  v.  Dunn,  vol.  19,  p.  185 

6.  A.  B.  gave  the  moiety  of  a  house  sod 
other  property  to  trustees,  to  sell  and  pay 
a  numba  of  annuities  and  legacies,  sad 
the  residue  to  six  persons.  C,  D.  after- 
wiurds  devised  the  other  moiety  of  dw 
same  house  to  A.  B.'n  trustees,  upon  the 
same  trusts,  for  the  benefit  of  the  same 
persons,  and  to  and  for  the  same  ends, 
intents  and  purposes  as  were  directed  l>y 

A.  B.'s  will  of  and  concerning  her  moiety 
of  the  house.  Held,  that  the  legsteei 
and  annuiunts  under  A.  B.'s  will  had  do 
further  interest  in  C,  D.'s  moiety  than  to 
have  their  bequests  paid  in  full  Ba^H 
V.  Lodge,  vol.  2S,  p.  IM 

7.  A  testator  devised  an  estate  to  J.  and 

B.  successively  for  life,  and  after  their 
deaths,  to  sell  and  divide  the  produoe  be- 
tween  his  grandchildren  who  should  be 
living  at  the  decease  of  the  survivor  of 
A.  and  B.,  except  his  grandsons  £dw»d 
and  John,  neither  of  whom  was  to  receive 
anything ;  and  he  directed  that  the  iharei, 
which  would  be  otherwise  payable  to  them, 
should  be  payable  to  his  granddaughter 
Susannakj  **  in  addition  to  her  own  share." 
Edward  and  John  survived  the  tenants 
for  life,  but  Susannah  predeceased  them. 
Held,  that  the  two  shares  passed  to  the 
representatives  of  Sueannak.  King  v. 
Tooiel.  vol.25,  p. 23 

a.  A  testator  gave  all  his  personal  estate  to 
his  wife  for  life,  and  he  bequeathed  401 
to  A,  B.,  and  other  pecuniary  legacies,  all 
of  which  were  payable  at  her  death.  By 
a  first  codicil,  he  gave  a  legacy  of  200/. 
to  C  D.  (who  was  not  mentioned  in  his 
will),  and  he  directed  that  all  things  in 
his  codicil  should  be  performed  as  if  the 
same  were  so  declared  in  his  will.  By 
another  codicil,  he  revoked  the  legacy  of 
40/.  to  A.  B.  and  gave  her  50/.  Held, 
that  the  legacy  of  200/.  was  payable  at 
the  death  of  the  testator,  but  that  the 
payment  of  the  legacy  of  50/.  waa  fotX- 
poned  until  the  death  of  the  widow. 
OUtler  V.  Jones.  vol.  25,  p.  41* 

9.  Bequest  to  the  children  of  a  deceased 
niece  who  should  be  living  at  the  testa- 
tor's death,  followed  by  a  bequest  to  a 
nephew  for  life,  and  after  his  decease, 
upon  the  like  "  trusts*.*  for  the  benefit  of 
his  issue,  and  subject  to  the  same  poven, 
<*  limitations,"  &&  in  respect  to  his  issae 
as  those  expressed  as  to  the  oi^j 
children.  The  nephew  had  no  chud 
living  at  the  testator's  death,  but  he 
afterwards  had  one  child  horn.  Held, 
that  such  child  was  entitled  to  the  second 
legacy.     Yardleu  v.  Yardku.  .. 

10.  A  father,  having  eight  children,  de- 
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fiwd  bu  estate  to  six  of  them  equally. 
Afterwards,  the  wife's  father  devisdt 
another  property  unto  her  children,  to  be 
vested  at  the  like  times,  with  like  benefit 
of  survivorship  and  provision  for  mainte- 
nance, and  in  like  manner,  in  all  other 
respects,  so  far  as  the  nature  of  the  pro- 
perty and  the  difference  of  tenure  would 
permit,  as  the  said  children  were  en- 
titled to  the  estate  of  their  father  under 
the  dispositions  and  limitations  contained 
in  his  will.  Held,  thai  the  eight  children 
participated  in  the  second  devise.  Pigott 
V.  mider,  vol.  26,  p.  90 

11.  A  testator  bequeathed  his  personal  es- 
tate to  his  wife  absolutely,  and  he  devised 
two  real  estates  to  her  for  life,  and  after 
her  death,  on  trust  for  sale  and  division 
amongst  other  parties.  Having  sold 
one  of  the  estates,  he  made  a  codicil 
changing  his  trustee,  and  authorizing  the 
sale  of  the  remaining  estate  at  any  time, 
and  he  gave  the  prmluce  thereof  to  his 
wife  for  life,  and  then  **  upon  the  trusts 
and  for  the  intents  and  purposes"  in  his 
will  expressed  and  declared  as  concern- 
ing all  nis  real  and  personal  estate ;  and 
in  all  other  respects  he  confirmed  his 
will.  Held,  that  the  produce  of  the  es- 
tate was  not  divisible  amongst  all  the 
devisees  and  legatees  rateably,  but  was 
subject  to  the  trusts  declared  by  the  will. 
Baker  v.  Riehards,  vol.  27,  p.  320 

12.  By  his  will,  the  testator  gave  a  legacy 
*'  equally  between  my  brothers  and  sisters 
now  living;"  and  he  directed  that  their 
shares  should  not  lapse  by  their  deaths 
in  bis  lifetime,  but  should  go  to  their 
executors.  By  a  codicil  of  the  same 
date,  he  bequeathed  another  legacy  "  be- 
tween my  brothers  and  sisters  in  like 
manner  as  I  have  directed  by  my  will." 
Held,  that  the  class  mentioned  in  the 
codicil  were  not  the  same  as  that  in  the 
will ;  that  the  **  manner"  referred  to  the 
mode  in  which  the  class  were  to  take, 
and  not  to  the  class  itself,  and  conse- 
quently that  the  represenutives  of  a 
sister  who  predeceased  the  teststor  took 
no  interest  in  the  second  legacy.  Re 
WUder't  Tnuie.  vol.  27,  p.  418 

13.  A  testator  gave  a  legacy  to  his  daughter 
Luey,  and  gave  to  her  and  her  husband 
a  similar  power  and  control  over  it  as 
was  given  by  the  settlement  of  her  sister. 
And  he  directed,  that  if  Lucy  should  die 
without  issue,  her  legacy  should  revert  to 
his  surviving  children.  The  settlement 
of  the  other  daughter  gave  to  her  and 
her  husband  a  joint  power,  and  in  default 
of  appointment  to  the  surviving  hus- 
band, a  separate  power  to  appoint  to 
their  children,  and  in  default  of  children, 
a  separate  power  to  the  daughter  to  ap- 
point the  fund  to  any  one  by  will.  Held, 
that  as  there  was  an  inconsistency  the 
will  must  be  read  strictly,  and  that  Lucy 


bad  no  power  of  testamentary  appoint- 
ment, but  only  a  joint  power  with  her 
husband  to  appoint  to  children.  Cross" 
man  v.  Bevan.  vol.  27,  p.  502 

14.  The  trustees  of  a  settlement  had  vested 
in  them  a  power  of  leasing  during  the 
minority  of  the  beneficial  owners,  a  power 
of  sale  and  exchange  at  the  request  of 
the  tenants  for  life,  and  a  power  to  cut 
timber,  but  they  had  no  legal  estate, 
except  to  preserve  contingent  remain- 
ders. The  first  tenant  for  life  devised 
his  own  estates  to  other  trustees  in  fee, 
to  the  same  uses  and  subject  to  like 
powers  as  the  settled  estates  stood 
limited.  Held,  that  the  powers  over  the 
devised  estates  were  exercisable  by  the 
trustees  of  the  settlement,  and  not  by 
the  trustees  of  the  will.     Taylor  v.  Mllet, 

vol.  28,  p.  41 1 

15.  Bequest  of  "  everything  to  my  trustees 
under  my  marriage  settlement,  adding 
the  name  of  /.  P.  to  the  same,  for  the 
benefit  of  my  wife  and  children."  Held, 
that  the  testator's  estate  was  held  sub- 
ject to  the  trusts  of  his  marriage  settle- 
ment.    Pydue  V.  CottelL     vol.  80,  p.  106 

16.  A  testator  gave  his  residue  to  his 
grandchildren,  the  children  of  his  son 
and  daughter  {A.  and  B.)  living  at  his 
decease,  with  a  gift  over  to  his  brothers 
and  sisters,  in  case  any  died  before  at- 
taining a  vested  interest.  By  a  codicil, 
he  gave  4,000^,  the  interest  to  be  paid 
"  in  equal  moieties"  to  A,  and  B.  **  during 
their  lives,  and  at  their  decease  the  said 
sura  of  4,000/.  to  be  for  the  benefit  of 
his  grandchildren,  agreeably  to  the  in- 
structions contained  in  his  will."  A. 
died,  living  B.  Held,  that  a  moiety  of 
the  4,000/.  became,  upon  the  death  of  A  , 
divisible  amongst  his  children.  Archer 
V.  I^gg.  vol.  31,  p.  187 

17.  By  a  settlement,  trustees  were  to  raise 
2,000/.  for  A.  for  life,  with  remainder  to 
her  children,  with  powers  for  mainte- 
nance, advancement  "or  otherwise,"  and 
in  default  of  children  the  fund  was  given 
to  C.  A  like  sum  was  given  to  B.  for 
life,  with  remainder  to  her  children, 
with  the  like  provision  for  their  mainte- 
nance "  and  otherwise,"  as  before  ex- 
pressed, in  respect  to  the  2,000/.  given 
to  A,  and  her  children,  **  and  otherwise 
in  like  manner,  to  all  intents  and  pur- 
poses, as  if  such  trusts  and  provisions 
were  there  fully  repeated."  Held,  that 
this  included  the  gift  over  to  C,  and  that 
on  the  death  of  B,  without  children,  C. 
was  entitled  to  the  second  sum  of  2,000/. 
Re  ShirleyU  Trtuis.  vol.  82,  p.  894 

18.  Construction  of  a  referential  trust. 
A  testatrix  directed  trustees  to  make 
an  investment,  and  out  of  the  dividends 
to  pay  annuities  of  100/.  each  to  her  two 
nieces  and  her  nephew  for  life,  and  the 
capital  to   their  children    respectively, 
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and  to  apply  1002.  a  year  in  the  mainte- 
nance ot  the  children  of  Daniel,  a  de- 
ceased nephew,  until  twenty-one,  when 
she  gave  them  the  capital  fund  produc- 
ing this  annuity.  She  bequeathed  her 
residue  to  her  two  nieces  and  nephew 
and  the  children  of  Daniel  '*in  equal 
shares,  in  like  manner  as  was  therein- 
before mentioned  with  respect  to  the 
annual  sums  of  100/.  bequeathed  to  them 
respectively."  Held,  that  the  children 
of  Daniel  took  one-fourth  only  of  the 
residue.  Eamet  v.  Jnetee.  voL  83,  p.  264 
19.  A  testator  devised  a  real  estate  to  his 
three  daughters  equally  in  remainder, 
and  he  provided  that  if  **  any  of  them 
should  die  and  leave  issue,  then  such 
issue  should  succeed  to  the  mother's 
share  in  that  his  will."  He  afterwards 
gave  the  residue  of  his  estate  and  effects 
to  the  same  daughters  and  to  his  two 
sons  in  possession.  Held,  that  the  issue 
of  the  daughters  took  no  interest  in  the 
daughters'  share  in  the  residue.  Tibbs  v. 
Elliott.  vol.  34,  p.  424 


REFERENTIAL  TRUSTS. 
iSee  Reperence  (Gift  by).] 


REFORMING  DEEDS  AND  INSTRU- 
MENTS. 

[See  Mistake.] 

1.  On  the  6th  of  Junt,  upon  a  contemplated 
marriage,  the  lady's  father  proposed 
during  his  life  to  allow  his  daughter  200L 
a  year,  to  continue  if  she  died  in  her 
father's  life  leaving  children  ;  but  if  she 
died  in  his  lifetime  without  issue,  then 
100/.  to  the  husband  during  the  father's 
life.  The  father,  in  a  letter  to  his  soli- 
citor, also  stated  that  he  wished  the  hus- 
band to  have  150/.  a  year  in  the  event  of 
his  daughter's  death  without  issue ;  the 
proposal  was  agreed  to,  and  a  settlement 
prepared  and  executed,  dated  the  8th  of 
July,  whereby  the  father  covenanted, 
during  his  life,  to  pav  an  annuity  of  200/. 
to  the  husband  and  his  assigns.  The 
husband  died  insolvent,  leaving  his  wife 
and  three  children.  After  bis  death,  the 
settlement  was  rectified  upon  the  pro- 
duction of  the  proposals,  and  the  evi- 
dence of  the  solicitor  who  prepared  the 
settlement,  that  he  had  prepared  the 
settlement  from  the  proposals  which  he 
thought  be  had  carried  into  execution ; 
and  the  wife  was  declared  entitled  to  the 
annuity  as  against  the  husband's  repre- 
sentatives.   Ptarce  v.  Verbeke. 

vol.  2,  p.  338 

2.  A  husband  agreed  to  pay  a  sum  of 
money,  on  his  being  held  next  of  kin  of 
A.  B,  and  entitled  to  his  property.    The 


wife  was  and  claimed  to  be  such  next  of 
kin.  The  husband  having  succeeded  in 
right  of  his  wife,  the  Court  held  that 
there  was  an  error  and  mistake  in  the 
agreement,  which  ought  to  be  rectified, 
and  decreed  the  husband  to  make  the 
payment.    Stedman  v.  (Mlett. 

voL  17,  p.  608 

3.  Parol  evidence  is  admissible  to  make 
out  a  case  for  the  rectification  of  a  settle- 
ment, but  the  jurisdiction  in  such  esses 
is  to  be  cautiously  exercised.  Bemm  ▼. 
Barrow.  vol.  18,  p.  529 

4.  The  erroneous  belief  of  both  the  husband 
and  wife,  on  their  mairiage,  that  a  par- 
ticular property  already  stood  settled,  is 
no  ground  for  rectifying  a  settlement  so 
as  to  make  it  include  it.     Ibid. 

5.  To  justify  the  Court  in  reforming  an 
executed  deed,  it  must  appear  that  Uiere 
has  been  a  mistake  common  to  both  the 
contracting  parties,  and  that  the  agree- 
ment baa  been  carried  into  effect  by  this 
deed  in  a  manner  contrary  to  the  inten- 
tion of  both.    Murraff  v.  Parker, 

vol.  19,  p.  305 

6.  Upon  a  bill  to  set  aside  a  deed  la  ttto 
the  Court  will  not  reform  it.  Eartopp  v. 
Hartopp.  voL  21,  p.  259 

7.  On  an  application  to  reform  a  deed,  the 
burden  of  proof  lies  on  the  Plaintiff,  and 
the  Court  examines  the  evidence  very 
jealously  and  must  be  convinced  that 
there  has  been  a  mistake  on  the  part  of 
all  the  parties  to  the  deed  before  it  will 
reform  it.     Wright  v.  Gq^. 

vol.  22,  p.  207 

8.  A  valid  settlement  was  revoked  by  a 
subsequent  deed,  executed  for  a  different 
purpose.  The  mistake  being  proved, 
the  latter  was  reformed.    Ibid. 

9.  A  marriage  settlement,  dated  in  1823, 
reformed  in  1857f  and  after  the  death  of 
the  husband,  upon  proof  of  the  written 
instructions,  so  aa  to  give  the  property  to 
the  wife  absolutely  in  the  event  of  ber 
surviving  her  husband  and  there  being 
no  issue  (which  events  had  happened). 
WoUerbeek  v.  Barrow.        voL  23,  p.  i23 

10.  In  a  suit  to  rectify  a  settlement,  there 
being  no  blame  imputable  to  any  of  the 
parties,  the  costs  are  payable  out  of  the 
fund.    Slock  v.  Fining.      vol.  25,  p.  235 

11.  Mode  of  rectifying  a  settlement  by 
striking  out  the  erroneous  words  sod  in- 
dorsing the  decree.    /6u2. 

12.  Prior  to  a  mortgage,  the  mortfl^fee|3 
valuer  included  certain  articles  in  his 
valuation,  and  which  the  mortgagees 
expected  would  be  comprised  in  dieir 
mortgage,  but  they  were  omitted  from  the 
deed.  A  bill  to  rectify  the  deed,  by  in- 
cluding them,  was  dismissed,  there  being 
no  proof  of  a  common  mistake  of  ocrt- 
gagor  and  mortgagees.     The  MetrffdiM 

Couniiei,  Src.  Society  w.  Brown. 

vol.26,p.454 


GENERAL  INDEX. 


373 


IS.  The  CourtirUl  only  rectify  a  deed  when 
the  mistake  is  ahewn  to  he  an  error  com- 
mon to  hoth  parties,  and  it  is  essentia] 
that  the  extent  of  the  rectification  should 
he  dearly  aacerUined  and  defined  by 
eridenee  contemporaneona  with  or  an- 
terior to  the  deed.  Earl  rf  Bra4ford  v. 
Bart  Rgmmey.  Tol.  30,  p.  iS  1 

14.  A  fund  in  Court,  which  has,  contrary 
to  the  intention  of  the  parties,  clearly 
proved,  been  included  in  a  settlement, 
will  only  be  paid  out  to  the  parties  en- 
titled under  that  settlement  until  it  has 
been  refomed;  and  thia  Court  has  no 
jurisdiction,  upon  petition,  to  reform  an 
instrument.    In  re  Malei,    vol.  30,  p.  407 

15.  A  deed  can  only  be  rectified  on  the 
ground  of  mistake  in  cases  where  the 
mistake  is  common  to  all  parties.  Bent- 
ley  V.  Mackaff,  vol.  31,  p.  143 

16.  Bill  by  two  sisters  to  reform,  on  the 
ground  of  mistake,  a  deed  entered  into 
between  them  and  their  two  brothers  for 
making  a  provision  for  a  third  brother 
and  his  family,  dismissed  with  costs. 
Ibid. 

\7.  As  to  the  necessity  of  a  re-conveyance 
in  cases  of  rectification  of  a  settlement, 
and  as  to  its  retrospective  operation. 
Form  of  decree  in  such  a  case.  Malms- 
bury  V.  MaUiubwry,  voL  31,  p.  407 

18.  If  a  voluntary  deed  fail  to  cany  into 
effect  the  intentions  of  the  parties,  it 
cannot  be  reformed,  except  witn  the  con- 
sent of  the  donor.    PhiUijuon  v.  Kerry, 

vol.  32,  D.  328 

19.  A  voluntary  deed  cannot  be  reformed 
in  equity,  as  against  the  grantor.  Broun 
V.  Kennedy.  Tol.  33,  p.  1 33 

20.  A  ^  marriage  settlement  waa  drawn,  as 
the  intended  husband  alleged,  in  a  man- 
ner contrary  to  the  agreement ;  but  be- 
fore Che  marriage  he  knew  its  contents 
and  executed  it  under  protest,  and  re- 
serving his  right  to  aet  it  aside.  Held, 
that  he  could  not,  after  the  marriage, 
sustain  a  suit  to  rectify  the  settlement 
Bmtemv.BemHetL  vol.  34,  p.  196 


REFUNDING. 

[See  Order  or  Assets,  Payment  (Derts 

AND  Legacies).] 


REGISTRATION. 

[See  Notice,  Prior  rrr,  Sharebolder.] 

1.  Under  the  1  &  2  riei.  c.  110,  and  2  3c  3 
net.  c.  11,  if  a  judgment  creditor  neg- 
lects to  re-register  within  five  years,  the 
judgment  becomes  inoperative,  as  to  pur- 
chasers, mortgagees  and  creditors  (both 
anterior  and  subsequent)  until  re- regis- 
tration, from  which  period  alone  it  then 


operates  as  against  them.    (^Sed  qwere  as 
to  anterior  judgments.)    Shaw  v.  Neale, 

vol.  20,  p.  157 

2.  An  estate  was  mortgaged  to  A.,  and 
afterwards  to  the  Defendant;  the  Plain- 
tiff subsequently  obtained  a  registered 
judgment  against  the  mortgagor.  The 
Defendant  then  purchased  the  equity  of 
redemption,  without  searching  for  judg- 
mento.  On  a  bill  to  cba)rge  the  equity  of 
redemption  with  the  judgment,  the  Court 
held,  that  the  defence  of  "  purchase  for 
valuable  consideration  without  notice" 
was  available  in  this  case ;  secondly, 
that  on  the  evidence,  no  notice  was 
proved;  thirdly,  that  it  waa  not  incumbent 
on  a  purchaser  to  search  for  judgments. 
Lane  v.  Jaekeon.  vol.  20,  p.  635 

3.  An  agreement  to  mortgage  a  Middlesex 
property  does  not  come  within  the  Re- 
gistry Act ;  therefore,  where  the  owner  of 
property  in  that  county  had  first  mort- 
gaged to  J,f  and  then  agreed  to  mort- 
gage to  B,t  and  had  subsequently  mort- 
gaged to  C,  and  C.  had  registered,  and 
B.  had  not.  Held,  that  C.  had  not  ob- 
tained priority  over  B.  Wright  v.  Stan- 
Jteld,  vol.  27,  p.  8 

4.  An  unregistered  equitable  charge  on  the 
equity  of  redemption  of  a  property  in 
Middlesex  postponed  to  a  subsequent  re- 
gistered mortgage  of  it.  Moore  v.  Cul- 
oerhonee.  vol.  27,  p.  639 

5.  Judgments  against  executors  and  admi- 
nistrators need  not  be  registered  in  the 
Common  Pleas,  under  the  23  &  24  Vict. 
c.'38,  s.  3,  in  order  to  retain  their  pre- 
ference in  the  administration  of  the  es- 
tate. Jennings  V.  Higby.     vol.  33,  p.  198 

6.  In  1848  it.'s  judgment  was  obtained  and 
registered  in  Yorkshire,  In  1860  B.*s 
judgment  was  obtained  and  registered 
both  in  Yorkshire  and  in  the  Common 
Pleas.  After  this  A.  for  the  first  time 
registered  his  judgment  in  the  Common 
Pleas.  Held,  that  J.'b  judgment  had 
priority  over  fi.'s  as  to  lands  in  Yorkshire, 
Neve  V.  Flood.  vol.  33,  p.  666 

7.  The  East  Riding  Registration  Act  (6 
Annet  c.  33)  is  imperative,  and  unless  a 
will  of  lands  in  that  riding  be  registered 
within  six  months  after  the  testator's 
death,  or  a  memorial  of  the  impediment 
which  disables  the  devisee  from  doing 
so,  registered  in  the  manner  pointed  out 
by  the  16th  section,  the  will  is  void  as 
against  subsequent  purchasers  and  mort- 
gagees.    Chadwiek  v.  Turner, 

vol.  34,  p.  637 

8.  A  testatrix  having  lands  in  the  East 
Riding,  died  in  1864.  Her  will  was  dis- 
covered in  1861,  which  devised  these 
lands,  but  before  any  registration  of 
it  or  of  any  "impediment"  had  been 
made,  the  heir  mortgaged  the  property. 
Held,  that  the  mortgagee  had  priority 
over  the  devisee.    Ibid. 
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REHEARING. 
[See  Appeal,  Dblat.] 

1.  The  costs  of  rehearing  are  not  cairied 
by  the  words  **  costs  of  suit  as  between 
solicitor  and  client,"  but  they  require  to 
be  specially  mentioned  in  the  order  for 
taxation.    Semble,  the  same  rule  applies 

.  to  the  costs  of  appeals  and  exceptions. 
Agabeg  ▼.  HartwelU  Tol.  5,  p.  271 

2.  Generallv,  the  Court  leaves  the  question 
of  rehearing  to  the  certificate  of  counsel, 
reserving,  nevertheless,  its  power  and 
jurisdiction,  and  if  the  order  to  rehear 
be  obtained  under  such  circumstances,  or 
in  such  a  manner,  that  any  party  has  a 
right  to  complain,  the  proper  proceeding 
is  to  apply  to  take  the  petition  off  the 
file.     Gwymte  v.  Edwarde,     vol.  9,  p.  22 

8.  Where  a  person,  not  a  party  to  the  suit, 
is  desirous  of  obtaining  a  rehearing,  be 
must  apply  for  leave  to  present  a  petition 
to  rehear.    Ihid. 

4.  Where  a  decree  has  been  affirmed  by 
the  Lord  Chancellor,  no  application  can 
be  made  except  before  the  Lord  Chan- 
cellor, for  a  rehearing,  for  the  purpose  of 
obtaining  directions  different  from  those 
already  given.  Smith  ▼.  Tk»  Earl  qf 
^ngham,  vol.  10,  p.  689 

5.  The  time  within  which  a  decree  or  order 
of  Chancery  may  be  varied  on  rehearing 
has  never  been  defined.  The  practice 
has  been  to  allow  a  party  to  take  his 
chance  of  success  under  a  decree  before 
the  master,  and,  if  unsuccessful,  to  obtain 
a  rehearing  of  the  decree.  Morgan  v. 
Morgan,  vol.  14,  vol.  72 

6.  A  decree  was  allowed  to  be  reheard 
twelve-and-a-half  years  after  it  had  been 
pronounced,  notwithstanding  it  had  been 
acted  upon  during  that  penod  by  sales, 
&c    Ibid. 

7.  A  petition,  presented  iu  1851,  to  rehear 
a  cause  disposed  of  in  1834--dismissed 
with  costs.     Towidey  v.  BedwelL 

voL  15,  p.  78 

8.  A  young  nobleman,  on  attaining  twenty- 
one,  for  a  small  consideration,  conveyed 
his  reversion  in  real  estates,  and  assigned 
policies  which  had  been  effected  on  his 
life  in  his  name,  for  securing  20,000^., 
with  a  proviso  for  redemption  and  recon- 
veyance of  the  estates  and  policies  on 
payment.  After  a  delay  of  fourteen 
years  the  transaction  was  set  aside,  and 
in  the  meantime  the  policies  had  been 
sold  under  a  power  of  sale.  Held,  that 
the  mortgage  must  stand  as  a  security 
for  the  moneys  actually  advanced,  but 
not  for  the  premiums  which  the  mort. 
gagee  had  paid  for  keeping  up  the  poll- 
cies.  The  bill  had  specifically  asked  for 
the  reassignment  of  the  policies,  and  the 
pa3rment  of  the  produce  of  those  sold 
under  the  power  of  sale.  The  same 
relief  was  asked  at  the  hearing,  and  was 


given  by  decree.  After  the  decree  liad 
been  passed,  the  Pkuntifis,  finding  the 
account  in  respect  of  receipts  and  pay- 
ments of  the  policies  would  be  onerous 
to  them,  obtained  a  rehearing,  and  then 
asked  that  this  part  of  the  decree  might 
be  omitted.  The  Court  held  them  enti- 
tled, and  rectified  the  decree  aocordiogiy, 
and  without  costs.    Penmell  v.  MiUar. 

voL  2Z,  p.  172 

RELATIONS. 
[See  Gift  TO  Class.] 

1.  Bequest  to  A.  for  life,  and  aftervmrds,  in 
an  event  which  happened,  the  testator 
directed  advertisements  to  be  made  for 
his  relations,  to  such  only  of  whom  as 
should  claim  within  two  months  be  left 
the  property,  to  be  divided  according  to 
the  aiscretion  of  his  executors.  The  ex- 
ecutors died  in  A.'e  lifetime.  Held,  that 
the  next  of  kin  of  the  testator,  according 
to  the  statute,  took  equally,  and  that  the 
class  was  to  be  ascertained  at  tfie  death 
of  A.,  and  not  at  the  death  of  the  testator. 

Tiffin  V.  Longwum,  vol.  15,  p.  275 

2.  A  testator  gave  real  and  personsd  estate 
to  A,  for  life,  and  afterwards  to  bis  own 
relations,  in  such  shares  as  A.  should  by 
will  appoint.  A,  appointed  it  amongst 
the  testator's  relations  "living  at  her 
death,*'  and  who  were  not  the  testator's 
next  of  kin  at  his  death.  Held,  that  the 
appointment  was  valid.  Finek  ▼•  Bol- 
Ungiworth.  toL  21,  p.  112 

RELEASE. 
[See  Plea,  Settled  Account,  Su&ett.] 

1.  A  release,  though  unlimited  in  its  tetBH» 
held,  from  the  recitak  and  context,  to 
operate  only  as  to  a  particular  sum  men- 
tioned in  the  recitals.    Lindo  ▼.  lindk 

▼ol.  l,p.496 

2.  An  intestate  at  his  death  was  indebted 
to  D.  M.  in  1,687^  ;  disputes,  however, 
arose  between  the  administrator  and  next 
of  kin  as  to  the  legality  of  the  debt,  and 
an  agreement  was  come  to  between  them 
and  the  brother  of  the  intestate,  whereby, 
reciting  that  all  the  property  had  ben 
got  in,  and,  excluding  the  disputed  debt, 
amounted  to  533/.;  that  doubts  having 
arisen  as  to  the  validity  of  that  debt,  and 
that  being  desirous  of  maintaining  the 
good  fame  and  character  of  the  deemed, 
the  three  parties  had  agreed  to  waive 
all  questions  as  to  the  validity  of  the 
debt,  and  raise  a  fund  to  make  md  the 
deficiency ;    that  the  next  of  kin  had 
agreed  to  **  relinquish  all  claim  to  any 
residue  or  surplus ;"  that  the  intestate's 
brother  should  furnish  884/.  towards  pay- 
ment  of  the  debt,  and  the  administrator 
should  make  good  all  the  residue*    It 
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wu  witncsfed  that  the  next  of  kin  re- 
leased to  the  administrator  all  his  right, 
&c.  to  the  personal  estate  of  the  intes- 
tate, as  his  next  of  kin  or  otherwise,  the 
brother  covenanted  to  pay  his  part,  and 
the  administrator  covenanted  to  pay  the 
residue  out  of  his  own  money,  and  also 
to  pay  all  other  debts,  8ec.  of  the  intes- 
tate. The  debt  was  paid,  and  other 
funds  afterwards  fell  in  to  the  intestate's 
estate.  Held,  that  the  administrator  was 
not,  under  the  release,  entitled  thereto. 
Limdo  v.  Lindo,  vol.  1,  p.  496 

3.  Where  a  debtor  delivers  to  his  creditor 
bis  promissory  note  for  the  amount  of 
the  debt,  the  debt  may  be  considered  as 
actually  ]^aid,  if  the  creditor,  at  the  time 
of  receiving  the  note,  has  agreed  to  take 
it  in  payment  of  the  debt,  and  to  take 
upon  himself  the  risk  of  the  note  being 
paid ;  or  if,  from  the  conduct  of  the  cre- 
ditor, or  the  special  circumatances  of  the 
case,  such  an  agreement  is  legally  to  be 
implied ;  but  in  the  absence  of  any  spe- 
cial circumstances,  the  transaction  does 
not  amount  to  a  dischai|fe  of  the  original 
debt,  but  a  mere  extended  credit.  Suffer 
V.  Wagsiqf.  vol.  5,  p.  415 

4.  An  account  was  settled,  and  releases  ex- 
ecuted, between  the  residuary  legatees  of 
a  partner  and  the  representative  of  the 
surviving  partner.  Numerous  and  im- 
portant errors  in  the  account  having 
been  proved,  the  release  was  set  aside, 
but  having  regard  to  the  lapse  of  time, 
and  the  loss  of  books  and  documents,  the 
Court  declined  opening  the  accounts  al  • 
together,  but  gave  liberty  only  to  sur- 
charge and  falsify.    Millar  v.  O-aig, 

vol.  6,  p.  483 

5.  Where  a  release  has  been  executed,  and 
the  parties  have  for  a  long  space  of  time 
acquiesced  in  it,  the  mere  proof  of  errors 
will  not,  in  the  absence  of  fraud,  induce 
the  Court  either  to  set  it  aaide  or  to  give 
leave  to  surcharge  and  falsify ;  but  the 
nature  and  amount  of  the  errors  alleged 
and  proved  may  have  a  very  considerable 
effect  in  the  consideration  of  the  question, 
whether  the  release  was  fairly  obtained. 
Ihid. 

6<  A  party  who,  upon  a  compromise,  had 
executed  a  general  release,  claimed  relief 
on  the  ground  of  a  large  item  in  which 
he  was  interested,  having,  by  mistake, 
been  omitted  in  the  account.  Held,  that 
he  was  entitled  to  relief,  but  that  to  ob- 
tain it,  the  release  must  be  wholly  set 
ttide.    PrUt  ▼.  Claif.  voL  6,  p.  508 

7.  J,  B,,  the  representative  of  a  deceased 
partner,  having  filed  his  bill  against  C, 
I>'t  the  surviving  partner,  for  an  account, 
^'  B.,  in  consideration  of  600/.,  released 
C.  D,  from  all  claims,  and  the  bill  was 
dismissed.  By  mutual  error  a  debt  of 
2,000/.  owing  to  the  partnership,  but 
which  was  not  then  known  to  exist,  was 


omitted  in  the  consideration  by  both 
parties;  C.  D,  afterwarda  received  it. 
Held,  that  A.  B.,  notwithstanding  the  re- 
lease, was  entitled  to  his  share  of  the 
debt,  but  that  to  obtain  it  the  whole  ac- 
count must  be  reopened.  ,  Pritt  v.  Clay. 

vol.  6,  p.  503 

8.  Grantor  of  an  annuity  entrusted  Y.  with 
a  sum  of  money  for  the  purpose  of  re- 
deeming it.  Y.,  without  paying  the 
money,  obtained  from  the  grantee  a  deed 
of  release  of  the  annuity.  Y,,  who  acted 
in  some  respects  as  agent  of  both  parties, 
afterwards  died  insolvent.  Held,  under 
the  particular  circumstances,  that  the  loss 
must  be  borne  by  the  grantor.  Fandaleur 
V.  Blagraoe.  voL  6,  p.  MS 

9.  The  Defendant  granted  to  the  Plaintiff 
an  annuity,  redeemable  on  six  months' 
notice  or  on  payment  of  a  fine.  In  Ma^, 
1830,  notice  was  given  to  repurchase  in 
November,  and  in  August,  1880,  the  De- 
fendant entrusted  Yate$  with  the  money 
for  the  repurchase.  In  October,  Yalee 
prevailed  on  the  Plaintiff  to  execute  the 
deed  of  re-assignment,  indorsed  on  the 
annuity  deed,  which  was  dated  in  ^owai- 
ber,  without  receiving  the  repurchase- 
money ;  but  the  Plaintiff  did  not  sign  any 
receipt  for  the  money.  Yalee  afterwardls 
produced  the  deed  to  the  son  of  the  Defend- 
ant, to  satisfy  him  of  the  payment,  and  it 
was  handed  back  to  Yaiet  to  be  kept  by  him, 
with  the  Defendant's  other  documents. 
Yalet  acted  in  the  transaction  as  agent 
of  both  parties.  He  retained  the  money, 
and  to  deceive  both  parties,  he  continued 
the  payment  of  the  annuity,  but  after- 
wards died  insolvent.  The  Defendant 
subsequently  obtained  possession  of  the 
deed.  Held,  under  the  circumstances, 
that  the  Defendant  waa  not  discharged, 
but  was  bound  to  pa^  to  the  Plaintiff  the 
repurchase^money  with  interest  from  AV 
vember,  1880,  the  Plaintiff  accounting  for 
the  subsequent  receipts  of  the  annuity. 
Ibid. 

10.  A  trustee,  who  was  a  solicitor,  came  to 
a  final  settlement  of  accounts  with  his 
eeetuie  que  trust!  and  thereupon  a  general 
release  was  executed.  In  the  accounts, 
the  trustee  had  taken  credit  for  bills  of 
costs,  for  professional  services,  to  which, 
under  the  general  rule,  he  waa  not  enti- 
tled. The  eestuit  que  trust  were  assisted 
on  the  occasion  by  an  independent  soli- 
citor, who  perused  the  bills,  and  settled 
and  attested  the  release.  Held,  under 
the  circumstances,  that  the  trustee  was 
entitled  to  the  benefit  of  the  release. 
Stones  V.  Parker.  vol.  9,  p.  885 

11.  On  a  settlement  of  account  between  a 
cestui  que  trust  and  trustee  (a  solicitor), 
the  latter  charged  for  professional  ser- 
vices in  the  trust.  A  release  waa  exe- 
cuted, but  the  cestui  que  trust  not  having 
had  any  independent  professional  assist- 
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Ance  on  the  oocanon,  the  Conrt  nKercd 
him  from  theprofeitioMl  chargei  boyond 
eoMi  out  of  pocket.    Todd  ▼.  WUmh. 

voL  9,  p.  486 

12.  A  btnkhig  firm,  consKtiiig  of  A.,  B, 
and  C,  were  indebted  to  the  Phuntiff.  A, 
died.  Held,  that  the  estate  of  A .  was  not 
released  from  the  Plaintiff's  demand  by 
his  receipt  of  interest  from  the  surviving 
and  a  new  partner*    Harris  y.  FarwelL 

vol.  13,  p.  468 

IS.  A,  was  co-partner  with  B.,  C.  and  D, 
as  banker,  and  was  partner  in  another 
banking  firm,  with  3,  and  C  A.  died, 
and  £.  was  admitted  in  the  first  bank 
alone.  The  two  firms  became  bankrupt, 
and  under  an  order  of  the  Court  the  es- 
tates of  the  two  firms  were  consolidated. 
The  Plaintiff  (a  creditor  of  the  first  bank 
in  A*B  life)  received  a  dividend  out  of  the 
consolidated  estate.  Held,  that  A.'b  es- 
tate #a8  not  thereby  released.    Ibid. 

14.  The  release  by  husband  and  wife  of  a 
sum  of  money  secured  by  bond  to  A.,  and 
payable  to  the  wife  after  A,*b  death »  held 
not  binding  on  the  wife  on  her  surviving 

-  both  A.  and  her  husband.  Rogert  v. 
Acaster,  vol.  14,  p.  446 

15.  When  a  feme  eevert  is  entitled  to  a  re- 
versionary interest  in  a  ehote  in  aetiimt 
the  release  of  the  husband  is  as  inopera- 
tive as  his  assignment,  to  bind  his  Wife's 
right  by  survivorship.    Ibid, 

16.  A  contract  to  discharge  a  retiring  part- 
ner firom  a  debt  due  from  tlie  firm  may 
be  proved  either  by  an  express  agree- 
ment, or  by  fects  and  conduct  from  which 
it  may  be  fairly  inferred.  Harris  v.  For- 
weiL  vol.  15,  p.  SI 

17.  The  Court  looks  with  considerable  jea- 
lousy at  a  release  executed  by  a  young 
lady  at  or  shortly  after  attaining  twenty- 
one  upon  a  settlement  of  accounts  be- 
tween her  and  her  trustees.  Parker  v, 
Bhxam.  vol.  20,  p.  295 

18.  The  testator  bequeathed  1,000^  to  A, 
B,t  who  was  indebted  to  him  on  bond. 
He  gave  instructionti  for  a  codicil,  and 
in  his  own  hand  wrote  his  wish  that  A. 
B.*%  legacy  should  be  made  up  8,000f., 

?>ecifying  the  bond  as  part  of  that  sum. 
be  codicil  was  never  executed,  and  the 
document  was  not  proved  as  testamen- 
tary. Held,  that  the  bond  debt  was  not 
released,  and  that  A.  B.  took  the  legacy 
subject  to  the  payment  of  the  debt  Ches- 
ter V.  Urwiek.  vol.  2S,  p.  402 

19.  The  estate  of  an  intestate  was  divided 
between  the  persons  claiming  to  be  cre- 
ditors pari  passu,  and  they  executed  a 
release  to  the  administratrix  from  all 
claims.  A  creditor  executed  the  deed  in 
respect  of  a  particular  debt,  which  was 
stated.  He  some  time  after  made  a  fur- 
ther claim  against  the  estate  of  the  admi- 
nistratrix, who  had  charged  it  with  the 
payment  of  the  intestate's  debts.    Held, 


that  it  was  baired  by  the  release.  fitiif/( 
V.  Burgess.  vol.  2S,  p.  278 

20.  Trustees,  on  receipt  from  other  tnuteei 
of  trust-moneys,  are  not  bound  to  exe- 
cute  a  release ;  all  that  can  be  required 
from  them  is  a  written  acknowledgment 
of  the  receipt  of  the  money.  In  re  Cs- 
ter's  Trusts.    (No.  2.)        vol  25,  p.  366 

21.  A  testator  bequeathed  two  legacies  of 
2,0001.  The  executor  rendered  an  ac- 
count of  the  estate  to  A.  B.,  one  of  the 
legatees,  sliewing  it  to  be  about  1,750^ 
in  the  whole.  The  legatee,  on  receipt  of 
half,  executed  a  general  release.  After- 
wards, it  appeared  that  there  was  afv- 
ther  asset  of  2.0002.  belonging  to  tke 
estate  which  had  been  omitted.  Held, 
that  the  release  was  binding  pro  teste, 
and  the  executor  was  ordered  to  pay  to 
A.  B,  a  moiety  of  the  2,0001.   Anomfmm. 

vol.  SI,  p.  310 

22.  A.  B.f  to  whom  his  son-in-law  had  ky 
deed  mortgaged  some  property,  dechaed 
to  recmve  the  interest,  and  aftowardi,  to 
induce  his  son-in-law  to  reside  on  the 
mortgaged  property,  A.  B.  had  promised 
to  allow  him  to  Hve  there  rent  free.  The 
son-in-law  acted  on  the  promise  ustii 
A.  B.*%  death.  Held,  that,  in  eqmty,  no 
interest  was  payable  until  that  ome. 
Yeomane  v.  WiUiams.  vol.  35,  p.  Ul 


REMAINDERMAN. 

ISee  AecBLBEATiON,  Cross  Rbm aikdbb, 
Life  Tenant  and  RBHArNDSEMAN.] 

1.  The  first  legatee  of  a  quasi  estate  tail  in 
personalty  takes  the  absolute  interest, 
notwithstanding  a  manifest  and  avoved 
intention  to  give  a  succession  of  limited 
interests.    Bjfug  v.  Lord  Sirt^onU 

vol.  $,  p.  55S 

2.  There  is  no  case  in  which  the  contiogent 
estate  of  a  remainderman  has  been  acce- 
lerated, for  the  purpose  of  giving  him  a 
right  to  rent  accrued  prior  to  the  tine 
when  his  estate  took  eflflect.  Where, 
therefore,  an  estate  was  limited  to  the 
children  of  if.,  born  within  fifteen  yean, 
with  remainder  to  the  Plaintiff,  and  J» 
had  no  child,  and  the  fifteen  yean  bad 
not  expired,  it  was  held,  Aat  the  Plain- 
tiff' had  no  right  to  the  present  rents. 
Sidney  v.  Wilmer.  vol.  25,  p  260 

8.  When  the  title  of  a  remainderman  is 
clear,  the  Court  will,  at  his  instaaoe, 
compel  the  tenant  for  life  to  produce  the 
title-deeds ;  but  if  his  title  be  not  dear, 
the  Court  will  not  incidentally  decide  in 
favour  of  the  remainderman's  tide  to 
the  estate  in  a  suit  merely  for  the  pro- 
duction of  the  title-deeds.  Dames  ▼. 
Earl  qf  Dtfsart  (20  Been.  405)  followed. 
Pennell  w.  Eari  rf  Difsari.   voL27,pM3 
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REMOTENESS. 
iSee  Perpetuity.] 

RENEWABLE  LEASEHOLDS. 

[See  Landlord  and  Tenant,  Life  Te- 
nant AND  Remainderman.] 

1.  Where  the  tenani  for  life  of  leaseholds 
in  settlement,  being  under  no  obligation 
to  renew,  obtains  an  extension  of  the 
term,  he  is  a  trustee  for  those  claiming 
onder  the  settlement ;  and  the  fact  of  the 
settlement  containing  a  special  provision 
that  a  particular  renewal  shall  enure  to 
the  benefit  of  the  trust,  does  not  prevent 
the  application  of  this  general  role. 
Tanmtr  ▼.  Sltforth^.  vol.  4,  p.  487 

2.  Leaseholds  for  lives  being  devised  in 
trust  for  perties  in  succession,  with  a 
direction  to  renew  out  of  the  rents  or  by 
mortgage.  The  Court  sanctioned  a  refer- 
ence to  the  Master  to  inquire  whether  it 
would  be  for  the  benefit  of  all  parties 
that  the  luiure  fines  for  renewal  should 
be  nrovided  by  an  insurance  on  the  lives 
of  tne  eetiuique  vies.    Greenwood  v.  Evans. 

vol.  4,  p.  44 
S.  Difficulties  in  arranging  the  proportions 
of  the  fines  which  the  parties  in  succes- 
sion ought  to  bear  in  such  cases.    Ibid. 

4.  A  tesutor  gave  his  widow  "  the  full  and 
entire  eigoyment"  of  his  real  and  per- 
sonal estates,  which,  after  her  death,  he 
gave  to  other  persons ;  and  he  empow- 
ered her  to  retain  a  portion  of  a  sura  of 
1501.  a  year  given  to  other  narties,  for 
renewing  the  leaseholds.  Held,  she  was 
entitled  to  enjoy  the  leasehold  in  tpecie, 
that  it  was  not  imperative  on  her  to  re- 
new, but  that  she  had  acted  wrong  in 
surrendering  a  lease,  of  which  she  was 
the  only  c^etui  que  vie,  as  she  thereby  de- 
prived herself  of  the  option  of  renewing 
for  the  benefit  of  the  parties  in  remainder. 
Harvey  v.  Harvey.  vol.  6,  p.  184 

5.  A.  granted  a  lease  and  covenanted  that 
he  would  always,  at  any  time  when  re- 
quested by  the  lessees,  &c.,  demise  the 
premises  for  the  further  term  of  thirty-one 
years,  in  which  new  lease  were  to  be 
contained  the  same  rents,  covenants,  ar- 
ticles, clauses,  provisoes,  and  agreements. 
Held,  that  this  amounted  to  a  covenant 
for  perpetual  renewal.  The  Copper  Mining 
Cmnptmy  v.  Beach,  vol.  13,  p.  478 

6.  Form  of  lease  to  be  gpranted  by  trustees, 
onder  a  covenant  by  a  testator  for  per- 
petual renewal.    Hodgee  v.  Blagrave, 

vol.  18,  p.  404 

7.  Under  such  a  covenant,  trustees  are  not 
bound  to  enter  into  a  covenant  to  renew, 
but  the  original  covenant,  together  with 
the  decision  of  the  Court  of  the  lessee's 
right  to  a  perpetual  renewal,  should  be 
recited  in  the  lease  granted  by  the  trus- 
tees, and  the  trustees  should  purport  to 


demise  in  obetfienee  thereto.    Hodges  v. 
Blagrave,  voL  18,  p.  404 

8.  The  96th  section  of  the  Municipal  Cor- 
poration Act  (5  fr  6  mii.  4,  c.  76),  which 
enables  municipal  corporations  to  renew 
leases  on  a  fine,  in  cases  where  sanctioned 
'*  by  ancient  usage  or  by  custom  or  prac- 
tice," at  "  a  fine  certain/'  or  where  they 
"have  ordinarily  made  renewal,"  upon 
**  an  arbitrary  fine,'*  is  to  be  construed 
liberally.  Attorney- General  v.  The  Cor^ 
poration  of  Great  Yarmouth. 

vol  21,  p.  625 

9.  The  word  **  renewal,"  in  the  Municipal 
Corporation  Act,  does  not  mean  a  mere 
custom  to  let  on  lease  at  different  rents ; 
and  though  the  renewals  need  not  be  on 
precisely  the  same  terms,  there  must  be 
such  an  uniformity  as  to  shew  that  the 
same  lease  has  been  renewed.     Ibid. 

10.  Leases  were  granted  by  a  municipal 
corporation  of  the  same  property  in  1778, 
1798  and  1824,  to  the  same  lessee  and 
his  assigns  for  twenty-one  years,  at  a 
rent  of  6s,  In  the  two  last  instances 
alone  a  fine  of  7t.  6d.  was  taken.  The 
dovenants  varied,  and  there  was  an  in- 
terval of  six  years  between  the  second 
and  third,  during  which  there  was  a 
yearly  tenancy.  Held,  that  the  case  did 
not  come  within  the  95th  section  of  the 
Municipal  Corporation  Act,  and  a  re- 
newal could  not  be  granted  at  an  under 
value  and  on  a  fine.    Ibid. 

11.  By  a  settlement  the  trustees  were  to 
use  their  utmost  endeavours  to  renew  an 
ecclesiastical  lease  upon  reasonable  terms, 
and  to  raise  the  fines  out  of  the  rents  or 
by  mortgage.  A  renewal  became  imprac- 
ticable. Held,  that  the  fund  reserved  by 
the  trustees  out  of  rents  for  the  purpose 
of  renewal  belonged  absolutely  to  the 
tenant  for  life.    Morret  v.  Hodges. 

vol.  27,  p.  625 

12.  The  renewal  of  an  ecclesiastical  lease 
having  become  impracticable,  the  tenant 
for  life  held  entitled  to  the  whole  rents. 
Richardson  v.  Moore ;  Tmrdiffs.  Robinson, 

vol.  27,  p.  629 

13.  Under  a  trust  to  renew  leaseholds  out 
of  the  rents  or  by  mortgage  thereof: 
Held,  that  the  fines  for  renewal  must  be 
borne  by  the  successive  tenants  for  life, 
&c.  of  the  estate,  in  proportion  to  their 
actual  enjoyment  of  the  property.  AinsUe 
V.  Hareourt.  vol.  28,  p.  813 

14.  Under  a  trust  to  renew  leaseholds  by 
sale  or  by  mortgage  of  an  independent 
estate :  Held,  that  the  fines  must  be 
raised  by  sale  or  mortgage  of  that  estate, 
and  that  the  successive  tenants  for  life 
were  only  bound  to  keep  down  the  inte- 
rest on  the  mortgage.    Ibid, 

15.  Under  a  trust  to  renew  leases  "  out  of 
the  rents,  issues,  and  profits,"  followed 
by  a  power  in  case,  fi'om  any  cause,  the 
money  wanted  to  pay  the  fines  should  not 
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be  pfodaced  hf  die  wayt  and 
aforesaid,  to  mortgage :  Held,  the  rents 
being  sufficient  fior  that  pinpoae,  that  the 
fines  ought  to  be  paid  oat  of  income. 
SoiUy  ▼.  Wood,  ToL  29,  p.  482 

1 6.  A  trustee  whose  duty  it  was  to  renew 
leaseholds  out  of  the  rents,  applied  them 
to  his  own  use.  Held,  that  the  tenant 
for  life,  and  not  thoae  in  remainder,  most 
bear  the  losa.     Ibid* 

17.  A  leasehold  for  three  li^jes  was  settled 
in  the  usual  way,  but  there  was  no  trust 
to  renew.  After  two  of  the  lives  had 
dropped,  the  trustees  renewed  the  lease 
by  adding  two  new  lives,  and  the  tenant 
for  life  voluntarily  advanced  a  portion  of 
the  fine.  Held,  that  be  was  not  entitled 
to  repayment  out  of  the  other  trust  funds 
until  the  extent  of  bis  enjoyment  could 
be  ascertained,  fiut  the  tenant  for  life 
having  died  in  the  life  of  the  remaining 
eootui  qmo  pie.  Held,  that  his  estate  was 
then  entitled  to  be  repaid  out  of  the  trust 
funds.    HarrU  v.  Uoirit,    (Na  8.) 

vol.  32,  p.  SSS 

18.  if.  agreed  to  let  some  premises  to  B. 
for  three  years,  and,  at.  the  expiration  of 
that  term,  to  grant  him  a  lease  for  an  ex- 
tended term.  jt.  died,  and  three  years 
having  expired,  B,  continued  to  hold  on 
under  J»'%  executors  four  years  without 
asking  for  a  lease.  He  then  required  a 
lease.  Held,  that  B,'9  option  had  not 
determined,  and  that  he  was  entitled  to 
the  extension  of  the  term.  Mou  v.  Bar^ 
ion,  vol.  85,  p.  197 

19.  Premises  were  demised  for  three  lives 
and  for  twenty-one  years  after  the  death 
of  the  last  survivor.  The  lessor  cove- 
nanted with  the  leasee  that  if  he  should 
"  lose  a  life,  and  think  proper  to  have  a 
new  life  put  in,  then,  within  six  months 
after  the  death  of  the  first  life,  and  so  on 
continuing  the  term  and  estate  thereby 
demised,"  the  lessor  "would  put  in  a 
new  life."  Held,  that  the  lessee  had 
power  to  introduce  one  new  life  only,  and 
that  one  in  the  place  of  the  first  life 
dropping,  but  with  a  new  term  of  twenty- 
one  years,  commencing  with  the  death  of 
the  survivor  of  the  two  survivors  and  the 
new  life.     fValmetlep  v.  Pilkingtan, 

vol.  ^t  p.  362 

RENT. 

[See  Landlord  and  Tenant.] 

Interest  on  arrears  of  rent  and  an  appor- 
tionment, as  between  landlord  and  tenant, 
disallowed.    Peert  v.  Sneyd. 

vol.  17,  p.  151 


RENT-CHARGE. 

1.  King  Char  let  the  second,  by  letters  pa- 
tent, granted  some  propoty  in  fee,  sub- 


ject to  a  liee-fimn  rent,  and  to  a  proviso 
of  re-entry,  in  ease  a  decree  should  be 
nuuie  at  die  suit  of  the  king  for  repair, 
ing  the  property,  and  the  same  ahould 
afterwards  remain  for  a  year  out  of  re- 
pair. The  Crown  afterwardi  granted 
away  the  rent.  Held,  that  the  proviso 
for  re-entry  could  not  be  exercised,  and 
that  it  therefore  formed  no  olgection  to 
the  dde  to  the  property.  FUmer  v.  Hor- 
topp,  voL  6,  p.  476 

2.  A  rent-eharge  was  secured  on  a  noose, 
with  power,  when  in  arrear,  to  enter  and 
receive  the  renta  until  all  anreara  and 
all  costs,  charges  and  expenaes  oeca- 
aioned  by  nonpayment  should  be  satis- 
fied. The  rent-charge  being  in  srreir, 
the  grantee  entered,  and  the  house  being 
gready  dilapidated  and  untenanted,  he 
repaired  and  let  it.  Held,  that  die  ques- 
tion, whether  the  grantee  of  a  reot^diarge 
endtled  to  be  allowed  moneys  expended 
by  him  in  repairing  the  property,  was  one 
to  be  determined  at  law,  and  that  if  he 
waanot  entitled  thereto  at  law  neither 
was  he  in  equity.     Hooper  v.  Cooke, 

voL  20,  p.  6S9 

3.  Bequest  of  an  annuity  or  rent-chaiige  to 
A.  for  life,  and  after  her  decease  onto 
her  children  equally,  to  be  applied  in 
their  maintenance  until  the  youngest  st- 
tained  twenty-one,  and  then  to  he  sold 
and  the  produce  divided  amongst  them. 
Real  estates  were  then  devised  to  B, 
charged  with  the  annuity.  Held,  that 
that  the  rent-charge  was  perpetual  and 
not  for  life.    Mansergh  v.  CampbeU, 

▼oL  25,  p.  M 

4.  A  sale  of  landa  decreed  to  raise  anesrs 
of  a  rent-charge  granted  with  powers  of 
diatress  and  entry,  there  being  nothing  to 
distrain  on,  and  there  bein^  twenty  other 
concurrent  rent-chargea  with  like  reme- 
dies. fVhUe  on  beh^  qf,  ^.  v.  Jamei. 
(No. 2.)  vol.  2fi,p.l9t 


REPLICATION. 

1.  A  cause  stood  over  with  liberty  to  amend 
by  adding  partiea.  The  Plaintifi  took 
out  administradon  to  those  pardes,  end 
stated  so  by  amendment.  The  Defend- 
ants, by  their  answer,  then  objected,  that 
the  amendmenta  had  been  improperly 
made.  The  Plaintifib  afterwards  filed  i 
second  replicadon.  Held,  that  the  De- 
fendants were  not  endtled  to  hate  the 
second  replication  taken  off  the  file,  nn- 
less  they  waived  their  objection  to' the 
amendmenta.    Jamet  v.  James, 

voL  4,  p.  67S 

2.  An  appearance  had  been  entered  for  so 
absconding  Defendant.  Liberty  was  given 
to  adverdse  in  the  Gazette  the  notice  of 
having  filed  the  replication.  Lechmen  v. 
Clamp.  voL29,^259 
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REPRESENTATIVES. 

In  a  bequest  <*  to  brothers  and  sisters,  or 
their  representatives  in  eqaal  shares:" 
Held,  that  representatives  meant  execu- 
tor* or  administrators,  and  not  the  next 
of  kin.     Chapmam  v.  Chapwum. 

vol.  S$y  p.  65S 
(Bg  Henderson.  vol.  28,  p.  656) 


REPUGNANT  CONDITION. 

[See  Condition,  Forfeiture  on  Bank- 
ruptcy.] 

1.  An  absolute  vested  bequest  was  accom- 
panied with  a  direction,  that  it  should 
not  be  delivered  till  the  legatee  attained 
twenty- five.  Held,  that  he  was  entitled 
to  payment  on  attaining  twenty-one. 
R»ck€  V.  Roeke,  vol.  9,  p.  66 

2.  A  testator  declared,  that  if  any  dispute 
should  arise  between  his  devisees  or  le- 
l^atees  in  anywise  relating  to  his  **  estate 
or  effects,"  or  any  claim  therein  con- 
tained, it  should  be  referred  to  arbitra- 
tion. And  he  declared  that,  in  case  his 
devisee  or  legatee  should  commence  any 
proceedings  at  law  or  in  equity  "  touch- 
ing or  concerning  or  relating  to  the  mat- 
ters and  things  aforesaid,"  the  devise  to 
him  should  be  void.  Held,  that  the 
"matters  and  things"  referred  to  were 
the  "estate  and  effecto."  &c.,  and  that 
the  condition  of  forfeiture  was  void,  as  it 
would  prevent  the  devisee  taking  any 
legal  proceedings  necessary  for  the  pro- 
tection of  his  righu.  Rhodes  v.  The  Aftii- 
vell  Hill  Land  Company,     vol.  29,  p.  560 

3*  Devise  in  fee,  with  an  earnest  hope  and 
request  that  the  devisee  would  not  sell, 
alien  or  dispose  of  the  estate,  except  by 
way  of  exchangee  or  for  re- investing  in 
other  estates.  Held,  that  the  restriction 
was  repugnant  and  void.  iVood  v.  Og- 
^<i«r.  vol.  84,  p.  518 

^*  Devise  of  real  and  personal  estate  to  J, 
absolutely,  with  a  pipviso  that  A.'s  inte- 
1^  should  cease  if  B»  or  his  wife,  or 
their  children  should  become  entitled  to 
any  part  of  the  estate  by  sift,  sale,  &c. 
from  A.  Held,  that  the  clause  of  for- 
feiture was  void.    Ludlow  v.  Bunhury, 

vol.  35,  p.  Z6 


REPUTED  OWNERSHIP. 
[See  Bankrupt  Trustee.] 

1*  An  order,  giving  costs  to  the  Defendant, 
and  liberty  to  amend  to  the  Plaintiff, 
though  bespoken  and  paid  for  by  the 
I^efendant,  may  nevertheless  be  obtained 
by  the  Plaintiff.    Henley  v.  Stone, 

vol.  4,  p.  886 

2.  Proper  form  of  order  on  obtaining  fur- 
ther time  to  answer,  ou  condition  of  a 


Seijeaot-at-Arms,  under  the  21st  Order 
(1833).  Henley  w.  Stone,  vol.  4,  p.  892 
8.  A.  (a  retiring  partner)  agreed  to  assign 
a  policy  (part  of  the  partnership  assets) 
to  B.  (the  continuing  partner)  on  certain 
terms.  B.  mortgag^  it  to  C,  who  gave 
notice  to  the  office.  J3.  afterwards  be- 
came bankrupt.  Held,  that  the  policy 
was  not  within  the  order  and  disposition 
of  B,  either  as  against  A.  or  C  In  re 
Langmead's  Trusts,  vol.  20,  p.  20 

4.  A  trustee,  with  the  consent  of  his  cestui 
que  trust,  pledged  Madras  government 
notes  held  by  him  in  trust  for  the  benefit 
of  a  firm  of  which  he  was  partner.  The 
notes  were  afterwards  redeemed  and  de- 
livered to  the  firm.  Subsequently  the 
firm,  without  the  consent  of  the  cestui  que 
trust,  pledged  them  for  a  similar  purpose. 
The  firm  being  insolvent,  and  bankruptcy 
imminent,  the  trustee  redeemed  the  notes 
with  partnership  assets,  indorsed  them  to 
himself  personally,  and  replaced  them  in 
his  private  chest.  The  firm  became 
bankrupt  Held,  first,  that  the  notes 
were  not  in  the  order  and  disposition  of 
the  firm:  and  secondly,  that  there  was 
no  fraudulent  preference.  Sinclair  v.  Wil- 
•on.  vol.  20,  D.  324 

5.  Traders  mortgaged  a  leasehold  factory 
to  A.,  and  the^  afterwards  mortgaged  the 
machinery  in  it,  separately,  to  B.  Upon 
the  bankruptcy  of  the  traders,  who  bad 
been  allowed  to  retain  possession  of  the 
machinery.  Held,  that  the  moveable 
machinery  passed  to  the  assignees,  as 
being  within  the  order  and  disposition  of 
the  bankrupt,  but  that  the  machinery 
fixed  to  the  freehold  did  not,  though 
mortgaged  separately.  Whitmorey.Emp- 
ton,  vol.  23,  p.  813 

6.  The  Plaintiffs*  solicitor  made  an  equit- 
able assignment  of  the  costs,  to  which  he 
would  become  entitled  in  the  suit,  to  a 
stranger  to  the  cause.  An  order  was 
afterwards  made  for  taxation  of  the  Plain- 
tiffs' costs,  and  for  their  payment  to  the 
solicitor  out  of  a  fund  in  Court  The 
solicitor  became  bankrupt  before  the  cre- 
ditor had  obtained  any  stop  order  or 
given  notice  of  the  assignment  Held, 
that  costs  were  within  the  order  and  dis- 
position of  the  bankrupt,  and  passed  to 
his  assignees.  Day  y.  Day.  vol.  23,  p.  391 

7.  A  Scotch  firm  had  a  branch  in  London, 
which  was  wholly  conducted  by  an  agent 
and  manager  at  a  salary,  but  in  their 
name.  By  contract,  he  was  to  have  a 
lien  on  goods  consigned  to  him  for  bills 
accepted  by  him  for  the  firm.  The  firm 
became  bankrupt  in  .Scotland.  Held, 
that  the  goods  under  the  manager's  con- 
trol at  the  time  were  within  the  '*  order 
and  disposition"  of  the  bankrupts,  and 
passed  to  their  assignees  unaffected  by 
his  lien.    Hoggard  v.  Maekentie, 

vol.  25,  p.  493 
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8.  A  thipbuilder  wM  a  ship  wliich  be  was 
building,  and  agreed  to  complete  it.  It 
remained  in  his  possession  down  to  his 
bankruptcy.  Held,  that  it  was  not  within 
his  order  and  disposition.  Hotdenteu  t. 
Rankin,  yoL  28,  p.  180 


RESCINDING  CONTRACT. 

{See  Abandonment  of  Contbact,  Time 
OP  Essence.] 

1.  J,  and  B.  agreed  to  divide  property  in  a 
particular  manner,  A.  sued  for  a  parti- 
tion and  B.  was  held  under  the  circum- 
stances to  have  abandoned  the  agree< 
ment,  and  a  partition  was  decreed.  Mor- 
ris ▼.  Timmins.  vol.  1,  p.  411 

2.  The  vendor,  notwithstanding  a  condition 
that  he  might  rescind,  was  held  bound  to 
comply  with  a  requisition  that  a  mort- 
gagee of  the  property,  by  underlease 
should  be  paid  off  and  concur  in  the  con- 
veyance. Oreaves  v.  fVihon,  vol.  5,  p.  290 

(See  Page  v.  Jdam.  vol.  4,  p.  269) 
8.  After  decree  against  a  purchaser  for  spe- 
cific performance,  the  Defendant  made 
default  in  payment  of  the  purchase- 
money.  Held,  that  the  vendor  was  en- 
titled to  rescind  the  contract.  Foligno  v. 
Martin,  voL  16,  p.  586 

4.  Unless  a  valid  acceptance  be  given,  with- 
in a  reasonable  time,  to  a  written  offer  to 
sell  an  estate,  it  will  be  treated  as  aban- 
doned.     WiiUanu  v.  fViiliamt. 

vol.  17,  p.  213 

5.  Where  there  is  an  undue  delay  on  the 
part  of  the  vendor  in  making  out  his 
title,  the  purchaser,  on  reasonable  notice, 
may  put  an  end  to  the  contract.  Noti  v. 
Riceard.  vol.  22,  p.  807 

0.  J,  on  the  4th  of  OctobeTf  contracted  to 
grant  a  minins  lease  to  B,  and  no  time 
was  mentioned  for  completion.  On  the 
10th  of  December,  B.  gave  notice  to  ji, 
that  unless  he  completed  the  contract 
within  a  month,  he  would  rescind  the 
contract.  Held,  on  ji,*B  default,  that  B, 
was  justified  in  giving  the  notice,  that 
the  time  was  reasonable,  and  a  bill  by  jf. 
for  specific  performance  was  dismissed 
with  costs,  although  there  were  matters 
essential  for  the  completion,  which  did 
not  depend  on  A,  but  on  third  parties. 
Macbryde  v  Weeket.  vol.  22,  p.  538 

7.  By  the  8th  condition  of  sale,  a  vendor 
reserved  a  right  to  rescind,  in  case  of  ob- 
jection to  title,  &c.,and  by  the  11th,  mis- 
descriptions were  not  to  annul  the  sale, 
but  be  the  subject  of  compensation.  Sem- 
ble,  that  the  8th  condition  did  not  applv 
to  cases  of  misdescription  within  the  llth 
condition.        Hayford  v.  Criddle, 

vol.  22,  p.  477 

8.  On  the  sale  of  a  copyhold  manor,  it  was 
stated,  that  the  "  fine  was  two  years'  im- 


proved value."  The  8th  condition  en- 
abled the  vendor,  in  case  of  any  objec- 
tion  to  title,  to  rescind,  and  the  llth 
condition  provided  for  compensatioD  ia 
case  of  mistake  or  error,  llie  abstract 
was  delivered,  and  no  objection  to  the 
title  was  taken  within  the  time  prescribed 
lor  that  purpose.  Subsequently,  some 
doubt  arose  as  to  whether  the  fine  was  of 
one  or  two  years'  improved  value.  Held, 
that,  so  far,  the  Plaintiff  was  entitled  to 
specific  performance  with  a  compensa- 
tion; but  the  purchaser  having  after- 
wards raised  a  question  as  to  title,  sod 
filed  a  bill  for  specific  performance,  the 
vendor,  on  the  same  day,  gave  notice  to 
rescind.  Held,  that  although  the  objec- 
tion as  to  title  was  waived  at  the  bar,  die 
vendor  had  a  right  to  insist  on  the  coa- 
tract  having  been  rescinded,  and  the  bill 
was  dismissed.    Hoy  v.  SmytkUe. 

voL  22,  p.  510 

9.  In  Mareht  1850,  the  Defendant  sgreed 
to  grant  Uie  Plaintiff  a  lease  of  a  coal 
mine.  Three  months  after,  the  Defend- 
ant gave  notice  to  the  Plaintiff  that,  on- 
less  he  commenced  working  in  a  month, 
he  should  consider  the  agreement  aban- 
doned. Two  years  after,  the  Plaintiff  en- 
tered and  commenced  working,  hat  was 
resisted  by  the  Defendant;  theworkinjf 
however  proceeded,  but  was  abandoned 
in  Febniary,  1853.  Five  years  afkerwanb 
the  Plaintiff  attempted  to  resume  the 
work,  and  filed  a  bill  for  specific  perforai- 
ance.  It  was  dismissed  with  costs  on  the 
ground  of  delay.    Sharp  v.  Wright 

vol.  28,  p.  150 

10.  Conditions  of  sale  provided,  that  if  the 
purchaser  should  insist  on  any  requisi- 
tions, which  the  vendor  might  be  unable 
or  unwilling  to  remove  or  comply  with, 
the  vendor  might,  if  he  should  think  fit, 
annul  the  sale.  The  purchaser,  having 
made  some  requisitions,  the  vendor, 
without  answering  any,  rescinded  the 
contract  Held,  that  he  ought  to  have 
answered  them,  and  having  done  so  after 
a  suit  by  the  purchaso'  for  specific  per- 
formance, and  the  Plaintiff  having  ac- 
cepted the  title,  a  decree  was  made 
against  the  vendor  for  specific  perfonn- 
ance,  with  costs.    Turpin  v.  Chambers 

vol.  29,  p.  IM 

11.  Upon  the  sale  of  some  leaseholds,  it 
was  stipulated,  "  that  if,  from  any  cause 
or  circumstance  whatever,  die  purdiise 
should  not  be  completed"  on  a  day 
named,  the  vendor  should  *'  be  at  liberty 
to  annul  the  contract"  The  purchaser 
refused  to  pay  the  purchase-  money  on  the 
day  named,  the  only  remaining  requisi- 
tions then  being  as  to  the  registration  of 

'  a  deed,  and  the  sufficiency  of  a  stampi 
which  the  vendor  undertook  to  supply* 
The  purchaser,  on  the  same  day,  an- 
nulled the  contract     Held,  that  he  was 
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justified  in  so  doing.    HudtoH  t.  Temple, 

vol.  29,  p.  536 

12.  When  a  requisition  is  made  by  a  pur- 
chaser, the  vendor  must  be  allowed  a 
reasonable  time  to  comply  with  iL  Thus, 
a  requisition  was  made  at  the  end  of 
/Kfff,  which  involved  the  necessity  of  in« 
Btituting  a  suit  and  obtaining  a  decree. 
On  the  1st  of  August^  the  vendors  con- 
sented to  comply  widi  the  requisition, 
and  they  obtained  a  decree  in  Michael' 
SMS  term  following;  but  on  the  9th 
of  August  the  purchaser  gave  notice  to 
rescind  the  contract.  Held,  that  it  was 
ineffectual.     MiehoUs  v.  Corbeii. 

vol.  84,  p.  376 

13.  A  decree  for  specific  perfi>rmance  was 
made  against  a  purchaser.  Not  having 
paid  the  pnrchase-money,  he  was  ordered, 
on  motion,  to  pay  it  within  a  limited 
time,  and  in  default,  that  the  contract 
should  be  rescinded  and  all  proceedings 
suyed.  He  wan  also  ordered  to  pay  the 
costs  of  the  motion.    SSmpson  ▼.  Terry, 

voL  34,  p.  423 
H.  Where  a  person  sells  property  which 
he  is  neither  able  to  convey  nor  to  enforce 
a  conveyance  from  other  proper  parties, 
the  purchaser  may  repudiate  the  contract, 
snd  is  not  bound  to  wait  to  see  if  the 
vendor  can  induce  some  third  person  to 
join  in  making  a  good  title.  Ferrer  v. 
ifiuk,  vol.  35,  p.  167 

15.  A  decree  for  specific  performance  was 
made  against  a  purchaser  in  possession, 
but  he  was  unable  to  complete  the  pur- 
chase. The  Court  rescinded  the  contract 
and  ordered  the  purchaser  to  pay  to  the 
▼endor  the  rents  received  by  him,  toge- 
ther with  the  costs  of  suit  and  those  oc- 
casioned by  the  non-completion  of  the 
purchase.  Clork  v.  Wama.  vol.  35,  p.  460 


RESERVED  BIDDING. 

Trustees  for  sale  are  justified  in  fixing  a 
reserved  bidding  on  a  sale  by  auction. 
^  Peyten's  Settlement,       vol.  80,  p.  252 


RESIDUARY  GIFT. 

!•  A  testator  bequeathed  to  A,  his  house- 
bold  furniture  and  other  like  things, 
"  snd  all  other  goods  of  whatever  kind," 
ud  he  appointed  that  certain  specific 
moneys  should  be  divided  as  follows, 
after  all  his  debts  should  be  paid  ofS, 
He  then  specified  certain  legacies,  and 
proceeded,  '*  three  or  four  thousand 
pounds,  or  whatever  remaining  sum  or 
aums,  to  a:*  Held,  that  A,  did  not  take 
tbe  general  residue.     Wrench  v.  Jutting, 

vol.  8,  p.  521 

^  A  testator  bequeathed  to  his  wife  the 
interest  of  bis  money  and  the  use  of 
hit  goods  for  life ;  at  her  death  he  gave 


certain  legacies  and  the  rtmainder  of  his 
property  to  his  brothers  and  sisters. 
Held,  that  the  widow  was  entitled  to  the 
residue  6>r  life.  Glendening  v.  Glendening, 

voL  9,  p.  324 

3.  A  testator  bequeathed  an  annuity  to  D,, 
and  to  A,t  B.  and  C.  his  residue,  to  be 
equally  divided,  &c. ;  except  the  Swansea 
canal  shares,  which  were  not  to  be  sold 
till  after  the  death  of  D,  Held,  that  the 
Swansea  canal  shares  passed  by  the  resi- 
duary gift.  James  v.  Irving  f  James  v. 
Gronow,  vol.  10,  p.  276 

4.  A  testator  having  a  power  of  appoint- 
ment by  will  over  a  sum  of  stock,  be- 
queathed two  sums  of  5,000/.  and  500/. 
sterling  thereout  to  A.  and  B,,  and  the 
residue  to  his  son.  The  stock  became  in 
equity  liable  to  his  debts,  and  by  pay- 
ment  thereof  and  of  the  costs  of  the  suit, 
the  fund  became  less  than  5,500/.  sterling. 
Held,  that  the  pecuniary  and  residuary 
legatees  were  not  liable  to  abate  propor- 
tionably,  but  that  the  residuary  g^ft  failed 
altogether    Petre  v.  Petre, 

vol.  14,  p.  197 

5.  A  testator  gave  his  freehold  estate  "  and 
property,  whether  real  or  personal,"  to 
A.  for  life,  and  after  her  decease  he  gave 
"all  his  said  fireehold  esute  and  pro- 
perty" to  B,  and  wife  for  life  i  and  after 
their  decease,  he  gave  *'  all  his  said  free- 
hold'property"  to  their  children,  "  for  an 
estate  of  inheritance  in  fee  simple,"  and 
in  default,  he  gave  ^  his  freehold  estate 
and  property"  to  C,  *'  his  heirs  and  as- 
signs, in  fee  simple."  He  charged  his 
personal  estate  with  some  legacies,  and 
he  gave  the  residue  of  which  he  should 
die  possessed,  &c.  to  A,  Held,  that  B, 
and  his  children  took  no  interest  in  the 
personal  estate  which  belonged  to  A, 
Hollingsworth  v.  ShakeshqfL 

vol.  14,  p.  492 

6.  A  testator  bequeathed  to  his  mother  **  all 
and  every  thing  he  died  possessed  of, 
namely,  money,  plate,  books,"  and  other 
enumerated  articles  for  her  sole  use. 
'*And  lest  there  be  any  dispute,  he 
declared  again,  that  he  left  her  every 
thing  he  died  possessed  of,  for  her  sole 
use,  as  stated  above."  Held,  that  the 
whole  residue  passed,  and  that  tlie  be- 
quest was  not  restricted  to  the  enume- 
rated articles  and  others,  ^usdem  generis. 
In  re  KendalTe  Trust,         voL  14,  p.  608 

7.  A  testator  gave  the  residue  of  his  pro- 
perty, whether  freehold  or  personal,  and 
wheresoever  situate,  to  A.  B,  Held,  that 
copyholds  passed.     Reeoes  v.  Baker, 

vol.  18,  p.  872 
(See  Queunetl  v.  Turner,  vol  13,  p.  240) 

8.  A  testatrix  proceeded  thus : — "  And  in 
respect  of  my  real  and  personal  estate  I 
direct  the  tenant  to  be  continued,  and 
as  to  the  rest,  residue  and  remainder  of 
my  estate,  including  moneys  and  secu- 
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rtties  for  money,  I  direct  that  it  shall 
be  divided,'*  &c  Held,  that  the  real 
estate  passed.    Mentt  v.  Wood. 

¥ol.  19,  p.  251 

9.  A  testator  gave  his  real  and  personal 
estate  to  trustees,  upon  trust  to  pay  the 
income  to  four  persons  for  life  as  tenants 
in  common,  and  after  the  death  of  the 
survivor  to  sell  the  real  estate,  and  stand 
possessed  of  the  proceeds  and  of  the  stocks, 
funds  and  securities  upon  which  his  per- 
sonal estate  should  then  be  invested,  upon 
certain  trusts  for  a  class  of  children.  By 
the  death  of  one  of  the  four  his  portion 
of  the  income  became  released,  and  was 
accumulated  until  the  death  of  the  sur- 
vivor of  the  four.  Held,  that  the  accu- 
mulation of  the  real  estate  was  undisposed 
of,  abd  passed  to  the  heir,  but  that  the 
accumulation  of  the  personalty  passed  as 
residue  to  the  children.  In  re  Drakeleif'i 
Sttate.  vol.  19,  p.  895 

10.  A  testator  devised  an  estate,  E.,  to  J»  B. 
absolutely,  and  "  all  her  freeholds,  &e. 
not  hereinbefore  devised"  to  A.  B,  for 
life,  with  remainders  over.  A,  B.  died 
in  the  testatrix's  life.  Held,  that  the 
estate,  £.,  passed  under  the  residuary 
devise.     Oreen  v.  Duim.        vol.  20,  p.  6 

11.  A  testatrix  having  two  leaseholds,  at 
X,  and  Y;  bequeathed  those  at  X.  to  one 
for  life,  and  directed,  that  after  her  de- 
cease, they  should  *'  form  the  residue  of 
her  leasehold  estates  thereinafter  be- 
queathed." She  then  bequeathed  all  the 
residue  of  her  leaseholds,'*  whatsoever  and 
wheresoever,"  not  thereinbefore  other- 
wise disposed  of.  Held,  that  the  leaseholds 
at  Y,  also  passed  under  the  residuary 
gift.    Mwrkham  v.  IwatL     vol.  20,  p.  579 

12.  Where,  in  a  residuary  gift,  specific 
property  is  bequeathed,  the  bequest  may 
nevertheless  be  specific  as  to  that  parti- 
cular property,  though  general  as  to  the 
rest    MUh  v.  Brown,  vol.  21,  p.  1 

18.  A  testator  bequeathed  his  Consols  to 
A»,  and  directed  his  executors  to  sell  all 
such  parts  of  his  estate  and  effects  as 
should  not  consist  of  ready  money  or 
monev  in  the  funds,  and  "  to  stand  pos- 
sessea  of  the  moneys  to  arise  thereby, 
with  such  ready  money  and  the  money 
he  might  have  in  the  Long  Annuities, 
upon  trust"  for  A,j  B.  and  C.  Held, 
that  the  Long  Annuities  were  specifically 
bequeathed,  and  not  liable  to  contribute 
towards  the  payment  of  general  legacies. 
ibid. 

14.  A  feme  eoverie  bad  power,  by  will,  to 
appoint  a  trust  fund,  of  which  2,obOL 
was  payable  immediately,  and  the  re- 
mainder subject  to  her  husband's  life 
interest  therein.  She  appointed  the 
2,000/.,  and  directed  the  trustees,  after 
the  decease  of  the  husband,  to  stand 
possessed  of  the  "  residue"  of  the  stock, 
after  payment  thereout  of  the  2,000/., 


upon  trust  to  pay  5,700/..  as  the  hnshsnd 
should  appoint,  and  to  apply  the  residue 
in  payment  of  a  number  of  legacies. 
The  husband  appointed  the  5,700t  to 
himself.  Held,  notwithstanding  there 
was  a  probability  that  the  fund  would 
prove  insufficient  for  the  payment  of  til 
the  legacies,  that  he  was  entitled  to  im- 
mediate  payment  of  the  5,700/.  The 
"  residue"  applicable  to  the  payment  of 
the  legacies  (other  than  the  5,700/.)  be- 
ing held  to  mean  simply  what  remained 
after  payment  of  the  5,700/.,  and  not  a 
proportionate  share  of  the  fund.    Ibid. 

15.  In  a  will,  the  words  **  I  constitute  J, 
and  B,  my  residusry  legatees  will  not 
pass  real  estate."     Windua  v.  Windiu, 

voL  21,  p.  37S 

16.  A  testator  gave  several  pecnnivy  le- 
gacies, including  one  to  his  son  if.,  and 
devised  his  fireehold,  copyhold  and  lesse- 
hold  estates  to  his  sons  B.  and  C  u 
tenants  in  common,  and  appointed  them 
his  executors.  B.  died,  and  by  a  codicil 
the  testator  appointed  A,  executor  in  the 
room  of  B.,  and  revoked  the  legadei 
given  to  A.  and  C,  and  appointed  them 
**  residuary  legatees,"  and,  under  a  power, 
appointed  fi^hold  and  leasehold  pro- 
perty, comprised  in  his  marriage  setde- 
ment,  to  '*  the  residuary  legatees  his  sons 
A.  and  C"  Held,  that  the  moiety  of 
the  freehold  estates  devised  to  B.  had 
lapsed,  and  descended  on  the  testatoi'i 
heir  (C),  and  that  C.  took  the  other 
moiety  under  the  unrevoked  devise  in 
the  will.    Ibid. 

17.  Distinction  between  a  general  and  a 
particular  residue.  Do  Tnfford  v.  fm- 
pest,  vol.  21,  p.  564 

18.  A  testator  bequeathed  particular  chat- 
tels at  his  residence  to  A.t  >nd  his 
chattels  there  "  not  thereinbefore  other- 
wise disposed  of"  to  B.,  and  his  geoenl 
residue  to  C.  The  gift  to  A.  lapMd  by 
her  death  in  the  testator's  lifetime. 
Held,  that  the  chattels  bequeathed  to  i. 
passed  to  B.,  as  part  of  a  particular  re^ 
sidue,  and  not  to  C,  as  part  of  the  general 
residue.     Ibid. 

19.  Bequest  of  speciBc  chattels  in  tmstto 
sell,  "  in  the  first  place,"  to  pay  die  debts, 
and  then  to  divide  the  residue  aooogst 
five  persons.  There  was  no  reaidiiarf 
gift  Held,  that  the  debts  were  pri- 
marily payable  out  of  the  genersl  residae. 
Neutbegin  v.  BeU.  vol.  25,  ]k  586 

20.  After  gifts  to  if.,  B.  and  C,  there  mi 
a  gift,  **  after  their  decease,"  of  that  pro- 
perty, together  with  the  residue.  HeUL 
that'*  after  their  decease"  meant  "sub- 
ject to  the  interests  of  A.,  B.  snd  C" 
and  that  these  words  did  not  postpone 
the  immediate  ei^oyment  of  the  geoenl 
residue.    LiU  v.  LUL         vol.  25,  p.  446 

21.  N.  devised  an  estate  to  ittosDchof 
the  children  of  /.  as  /.  alioold  by  will 
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appoint,  ind  in  default  to  them  equally. 
By  the  death  of  four  of  /.'a  children,  J, 
took  half  the  estate  as  heir  of  his  de- 
ceased children.  /.,  hy  his  will,  devised 
all  his  real  estate  to  his  children  equally, 
ant]  he  directed  that  the  estate  at  A., 
devised  by  the  will  of  JV.,  over  which  he 
might  have  any  power  of  appointment 
by  will,  should  not  be  included  or  affected 
by  his  own  will,  but  should  %o  according 
to  the  limitation  contained  in  M's  will. 
Held,  that  /  's  moiety  in  the  R,  estate 
passed  under  the  residuary  devise  in  bis 
will,  and  did  not  descend  to  his  heir. 
JlhertoH  V.  Langford,  vol.  26,  p.  6 

22.  A  testatrix,  af^er  reciting^  that  she  was 
entitled  to  a  legacy  of  1,000/.  under  her 
husband's  will,  gave  the  1,000/.,  as  to 
100/.,  part  thereof  to  A.,  as  to  400iL, 
part  thereof,  to  B.,  and  as  to  all  the  re- 
ndue  of  the  said  legacy  of  1,000/.  and  all 
the  residue  of  her  estate,  to  C.  At  the 
death  of  the  testatrix,  216/.  only  were 
due  on  the  legacy.  Held,  that  J.,  B. 
and  C  roust  abate  in  proportion.  IVriffkt 
V.  Weston.  vol.  26,  p.  429 

23.  A  testatrix,  who  was  entitled  to  half  of 
her  sister's  residuary  estote,  bequeathed 
a  large  legacy,  which,  if  it  should  fail, 
she  directed  should  foil  "  into  her  own 
estate."  She  bequeathed  the  residue  of 
her  property  (except  that  derived  from 
her  sister)  to  A.,  and  the  residue  of  her 
property  derived  from  her  sister's  estate 
to  B,  Held,  that  the  latter  must  contri- 
bute with  the  former  towards  payment  of 
the  debts,  expenses  and  legacies.  Green- 
wood V.  Jemmett,  vol.  26,  p.  479 

24.  "Residue"  is  not  a  **  legacy"  in  the 
ordinary  aenae  of  the  term,  though  the 
person  taking  it  is  a  "  residuary  legatee." 
Ward  V.  Greif.  vol.  26,  p.  485 

25.  The  1  mil  4,  c.  40  (as  to  the  right  of 
executors  to  the  undisposed-of  residue), 
merely  shifts  the  burden  of  proof  from 
the  next  of  kin  to  the  executor.  Read  v. 
Stedman,  vol.  26,  p.  495 

26.  Devise  and  bequest  of  residue  of  tes- 
tator's property  to  J,,  B.  and  C.  "  upon 
trust"  to  convert  and  pay  debts  and  cer- 
tain legacies.  The  tesutor,  in  a  subse- 
quent  clause,  appointed  ^.,  B.  and  C.  his 
executors,  and  he  died  without  next  of 
kin.  Held,  that  the  Crown,  as  against 
the  executors,  was  entitled  to  the  undis- 
posed-of residue.    Ibid, 

27.  The  testator  gave  all  his  real  and  per- 
sona] estate  to  trustees,  upon  trust,  ex- 
cept as  to  money  due  to  him  from  J.  E,, 
to  convert  bv  sale  and  invest  in  the  funds, 
*'  and  pay  the  interest  thereof  unto  his 
wife"  for  life,  with  remainder  over. 
Held,  that  the  widow  was  entitled  to  the 
interest  arising  from  the  debt  from  A.  E. 
Dobton  y.  Banks,  vol.  32,  p.  259 

2ft.  In  residuary  ^ifrs  the  decisions  shew  a 
strong  inclination  of  the  Court,  in  all 
▼OL.  xxxvi— 4. 


cases  where  it  is  possible,  to  make  the 
gift  vested.    Pearman  v.  Pearman. 

vol.  33,  p.  394 

29.  A  bequest  to  "  pay  and  divide"  to 
children,  "as  and  when"  they  attain  a 
certain  age,  is  ambiguous,  and  these 
words  are  not  to  be  treated  as  equivalent 
to  a  gift  to  such  of  the  children  as  should 
attain  that  age.     Ibid, 

30.  J,  B.  (a  married  woman)  died  in  1858, 
having  bequeathed  *'  her  moneys  and 
securities  for  money"  to  one,  and  all 
"  her  separate  personal  estate  and  effects 
not  thereinbefore  disposed  of"  to  an- 
other. In  1863  A.  B.'s  mother  died, 
having  bequeathed  to  her  a  legacy  and 
half  her  residue,  and  which  bequest  was 
saved  from  lapse  by  the  Wills  Act  (1 
net,  c.  26,  s.  S3).  Held,  that  this  legacy 
passed  under  the  residuary,  and  not 
under  the  specific,  bequest  in  A,  B.'s 
will.     Re  Mason* t  Will,      vol.  34,  p.  494 


RESTRAINT  OF  TRADE. 

1.  An  agreement  by  a  solicitor,  for  valuable 
consideration,  not  to  practise  as  solicitor 
in  any  part  of  Great  Britain  for  twenty 
years,  held  valid.     Whittaker  v.  Howe, 

vol.  3,  p.  383 

2.  Injunction  granted  to  restrain  a  solicitor, 
who  had  sold  his  business  on  those  terms, 
from  practising  in  any  part  of  Great 
Britain^  and  from  endeavouring  to  induce 
any  persons  who  were  clients  of  the 
former  and  present  firm,  to  cease  to  em- 
ploy the  latter  as  their  attorneys  or  soli- 
citors.   Ibid, 

3.  Covenants  in  restraint  of  trade  in  a 
trading  locality  are  not  considered  usual 
covenants.     Wilbraham  v.  Livesey, 

vol.  18,  p.  206 

4.  The  servant  of  a  milkman,  in  C  street, 
London,  agreed  not  to  carry  on  the  like 
business  within  three  miles  therefrom, 
lield,  that  this  was  not  an  undue  re- 
straint of  trade,  and  the  servant  was  re- 
strained, by  injunction,  from  violating 
his  agreement.     Benwell  v.  Inns, 

vol.  24,  p.  307 

5.  A  covenant  not  to  carry  on  the  trade  of 
horse-hair  manufacturer  within  200  miles 
of  Birmingltam,  held  valid.  Harms  v. 
Parsons,  vol.  32,  p.  328 

6.  A  covenant,  on  the  purchase  of  the 
business  of  horse- hair  manufacturers,  not 
to  carry  on  the  trade  of  horse-hair  manu- 
facturer, construed  to  prevent  the  cove- 
nantor from  the  buying  and  selling 
manufactured  horse-hair.    Ibid, 

7.  if. I  a  trader,  became  bankrupt,  where- 
upon B.  agreed  to  purchase  the  business 
from  the  assignees,  and  to  enter  into 
partnership  with  A.*%  son,  if  A,  would 
enter  into  a  bond  not  to  carry  on  the 
same  business  within  twenty  miles.    A, 

CC 
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gave  the  bond.  Held,  that  there  waa  a 
sufficient  consideration  for  the  bond  to 
entitle  B.  to  an  injunction  to  restrain  J. 
from  carrying  on  the  business  within  the 
limits  prescribed.    Clork§on  ▼.  Edgt, 

vol.  83,  p.  227 


RESULTING  TRUST. 
[See  Lapse.] 

There  is  a  resulting  trust  in  the  grantor 
where  lands  are  conveyed  on  charitable 
trusts  to  be  afterwards  declared,  and  no 
subsequent  declaration  is  made.  Alter' 
ney'Oenerai  v.  Dean  and  Cemom  qf  Wind- 
ear,  vol.  24,  p.  679 


RETAINER. 

[See  Retainer  of  Counsel  or  Solici- 
tor, Retainer  or  Debt,  Solicitor 
AND  Client.] 


RETAINER  OF  COUNSEL  OR 
SOLICITOR. 

1.  The  retainer  of  a  solicitor  need  not  be  in 
writing,  but  if  he  neglects  taking  that 
precaution,  and  his  retainer  being  after- 
wards questioned,  there  is  nothing  but 
assertion  against  assertion,  he  must  bear 
the  costs  of  the  risk  he  thus  undertakes. 
Wiggins  v.  Peppin.  vol.  2,  p.  403 

2.  Whether  the  retainer  of  counsel  in  a 
cause  ceases  upon  his  being  appointed 
Queen's  Counsel,  queare,  Lucas  v.  Pea- 
eock.  Tol.  8|  p.  1 


RETAINER  OF  DEBT. 

The  same  individual  was  the  administrator 
both  of  A.  and  B.,  whose  estates  were 
being  administered  by  the  Court.  A,*e 
estate  was  found  indebted  to  B.'s.  Held, 
that  the  sdminiitntor  was  entitled,  and 
was  bound,  at  the  instance  of  the  parties 
interested  in  R's  estate,  to  retain  the 
debt  out  of  J,*B  assets  in  preference  to 
A,*B  other  creditors.  Fojc  v.  Oarretti 
Mike  V.  Fox.  vol.  28,  p.  16 


REVERSIONARY  INTEREST. 

[See  Catching  Bargains,  Wipe's  re- 
versionary Interest.] 

A  legacy  was  bequeathed  payable  as  soon  as 
legal  proceedings  connected  with  the  fund 
out  of  which  it  was  to  be  paid  should 
be  terminated.  Held,  that  this  was 
neither  a  reversionary  interest  nor  a  con- 
tingent legacy.    Li^  v.  Lord, 

▼ol.  34,  p.  220 


REVIVOR. 

[5m  Abatement,  PARTiBf  (Repre* 
sentativb).] 

1.  One  decree  was  taken  in  several  suits. 
An  abatement  afterwarda  occurred.  Held, 
that  one  bill  of  revivor  was  sufficient 
Moore  v.  EiHmgUm.  vol.  2,  p.  574 

2.  A  bill  was,  at  the  hearing,  held  defective 
for  want  of  parties,  and  stood  over.  Ad- 
otiier  bill  was  filed,  stating  that  at  tbe 
hearing,  the  sole  Plaintiff  was  dead,  snd 
stating  circumstances  intended  to  remove 
the  objection  for  want  of  parties,  and 
praying  the  discharge  of  the  former  order, 
and  a  revivor.  A  demurrer  for  want  of 
parties  was  sustained.  Egrememt  v.  CemdL 

Tol.  5,  p.  620 

3.  A  cause  came  on  in  1839,  and  was  or- 
dered to  stand  over  for  want  of  parties. 
A  bill  of  revivor  and  supplement  was 
afterwards  filed,  stating  that  A.  the  sole 
Plaintiff,  had  died  in  1838,  insisting  dut 
the  order  of  1839  was  a  nullity,  and  pray- 
ing a  revivor.  A  common  ex  parte  order 
to  revive  was  obtained  on  petition,  plac- 
ing the  cause  *'  in  the  same  plight  and 
condition  as  at  the  death  of  A"  Tbe 
Defendant  moved  to  diachaive  the  order 
on  the  ground  that  tbe  oraer  of  1839 
must  be  discharged  before  the  cause  coold 
be  put  in  the  same  plight  as  at  the  alleged 
death  of  A.  Held,  however,  that  it  was  re- 
gular.  Egremont  y.  CowelL  vol.  6,  p.  40S 

4.  A  suit  was  instituted  by  the  credhon 
and  official  assigfnee  of  a  bankrupt.  The 
creditors'  assignee  died  before  decree, 
the  official  assignee  died  after  decree,  and 
a  new  official  assignee  being  appobted, 
his  name  was,  on  motion,  substituted 
under  the  old  Bankruptcy  Act  (6  Gte.  ^ 
c.  16,  s.  67),  as  PlainUff  in  tiie  suit  Mm 
▼.  Rieketts,  vol.  7,  p*  484 

5.  A  bill  of  revivor  and  supplement  held  to 
be  within  the  23rd  and  24ch  Ordcrt  of 
Augnstf  1841  (Ord.  z.  11),  aa  to  service  on 
formal  parties.     Waleot  v.  WaUeL 

▼oL  10,  p  90 

6.  A  suit  was  revived  af^  decree  bv  tbe 
representatiTes  of  a  Defendant.  Held, 
that  all  the  other  Defendants  to  the  ori- 
ginal bill  were  necessary  parties.  Bm- 
ehaman  v.  MaUme,  voL  11,  p  52 

(/oiie«  ▼.  PowelL  Tol.  1 1,  p.  398) 

7.  A  bill  was  filed  by  a  lunatic  and  his 
committee,  and  an  iiganction  granted, 
and  a  decree  made  directing  an  isne. 
The  lunatic  died,  and  no  further  proceed- 
ings had  been  taken  by  the  eoouBittce: 
The  Court  ordered,  diat  the  iajumtioo 
should  be  dissolved  and  all  proceeding 
stayed,  unless  die  suit  shmild  be  re- 
vived within  a  limited  time.  PrtctT. 
Berrinjgtom,  voL  1 1,  p  90 

8.  A  suit  abated  by  the  flaairiage  of  ooe  of 
three  female  Plaintifi,  and  a  bill  of  rr- 
▼ivor  was  filed  by  die  other  Co-Pbiatifi 
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against  her  and  her  husband  only.  Held, 
that  to  such  a  bill,  all  accounting  parties 
ought  to  be  made  Defendants,  but  that 
under  the  circumstances  the  objection 
had  been  waived,    /one*  v.  Powell* 

vol.  11,  p.  398 

9.  When  a  Defendant  diet,  his  executors 
cannot  compel  the  Plaintiff  to  revive,  or, 
in  default,  have  the  bill  dismissed.  Reeves 
V,  Baker.  voL  13,  p.  115 

10.  Where  a  Plaintiff  at  his  option  may 
either  file  his  bill  against  A.  and  ^.,  or 
against  A.  alone,  and  he  takes  the  former 
coarse,  and  B.  afterwards  dies,  he  cannot, 
at  the  hearing,  by  waiving  relief  against 
B.*8  estate,  proceed  against  J.  alone,  in 
the  absence  of  B.'s  representatives.  The 
London  Geu-light  Company  v.  Spottiswoode* 

▼ol.  14,  p.  264 

11.  An  order  of  revivor  and  supplement 
may  be  made  as  of  course  under  the  15 
&  16  net.  c.  86,  B.  52,  with  the  addition, 
"that  the  personal  representatives  may 
adroit  assets  in  chambers  or  account." 
Etiwarda  v.  Bailey.  voL  19,  p.  457 

12.  Pending  an  account  directed  by  the 
decree  the  accounting  party  died.  An 
order  was  made,  on  motion  to  revive, 
against  his  executor,  and  that  he  might 
either  admit  assets  or  account  for  his  tes- 
tator's estate.    Cartwright  v.  Shepheard. 

vol.  20,  p.  122 

13.  A  bill  prayed  a  revivor,  and  liberty  to 
prosecute  the  original  suit,  for  payment 
and  additional  relief.  A  general  de- 
murrer was  allowed,  on  the  ground  that 
tiie  relief  thus  prayed  could  only  be  ob- 
tained by  original  bill.    Staehle  v.  Winter, 

voL  20,  p.  550 
H.  A  decree  was  made  in  the  absence  of 
an  infant  who  was  interested ;  nothing 
having  as  yet  been  done  under  it,  and  it 
appearing  to  be  for  her  benefit,  the  Court 
made  a  supplemental  order,  under  the 
15  &  16  Vict,  c.  86,  s.  52,  to  carry  on  the 
decree.  Jehh  v.  TugwelL  vol.  20,  p.  461 
16.  A  Defendant,  having  been  served  with 
subpoena,  died  before  appearance.  Held, 
that  the  suit  could  not  be  revived  against 
his  heir,  but  that  the  remedy  against  him, 
if  any,  was  by  original  bill.  Bland  v.  Da- 
vison, vol.  21,  p.  312 

16.  The  right  to  revive  an  administration 
suit  after  decree  is  not  barred  by  lapse  of 
time,  but  the  Court  exercises  a  discre- 
tion, and  in  cases  of  gross  negligence  or 
laches  may  refuse  to  allow  the  suit  to  be 
revived.    JUopr,  BelL      voL24,  p.451 

17.  An  estate,  on  which  there  were  two 
equitable  mortgages,  was  ordered  to  be 
sold,  and  the  pn^uce  divided  according 
to  their  priorities,  which,  however,  were 
not  declared  by  the  decree.  Afterwards, 
the  second  mortgagee  instituted  a  second 
suit,  claiming  priority  over  the  first,  upon 
a  title  paramount  to  that  of  the  mortga- 
gor, wtiich  was  discovered  in  the  first 


suit.  Held,  that  a  bill  of  revivor  was  un  - 
necessary,  and  relief  was  given  in  the 
second  suit.     Langstaff  v.  Nichohon, 

vol.25,  p.  160 

18.  Property  was  settled  by  A.  with  power 
for  him  to  revoke  the  settlement  by  deed. 
A,  by  a  deed,  which  did  not  profess  to 
execute  the  power,  conveyed  the  pro- 
perty to  his  nephews  beneficially.  Held, 
that  the  deed  operated  as  a  revocation. 
Cowlishaw  v.  Hardy.  vol.  25,  p.  169 

19.  A.  settled  mortgages  on  himself  for  life, 
with  remainder  to  B.,  with  a  power  of 
revocation  by  deed.  A.  transferred  the 
mortgages  to  his  nephew  C.  by  deed,  ex- 
pressed to  be  made  in  consideration  of 
the  mortgage  money.  C.  never  paid  the 
consideration,  but  alleged  that  A.  in- 
tended a  gift  to  him.  Held,  that  there 
was  revocation,  and  that  either  the  mort- 
gage or  the  consideration  money  was  sub- 
ject to  the  settlement     Ibid. 

20.  A  sole  Plaintiff  became  bankrupt. 
Held,  that  his  assignees  might  proceed 
in  the  suit  by  an  onler  under  the  32nd 
section  of  the  15  &  16  VicL  c.  86.  Jackton 
▼.  The  RigOf  ^.  Railway  Company. 

vol.  28,  p.  75 

21 .  A  Defendant,  in  an  administration  suit, 
died  abroad  after  decree,  and  his  execu- 
tors  declined  proving  hia  will  in  this 
country.  The  Court  appointed  a  repre- 
sentative under  the  15  &  16  Viet.  c.  86, 
and  then  revived  the  suit  against  him. 
Bliti  V.  Putnam.  (No.  2.)    vol.  29,  p.  20 

22.  A  solicitor  having  died  pending  an 
order  for  Uxation :  Held,  that  the  pro- 
ceedings might  be  revived  by  the  client 
against  the  solicitor's  representatives  by 
an  ex  parte  order.    Re  Nicholson. 

vol.  29,  p.  665 

23.  Pending  a  taxation,  the  solicitor  died. 
Held,  that  his  executors  might  revive 
the  proceeding  against  their  client  by  an 
ex  parte  order.  Re  Waugh.    vol.  29,  p.  666 

24.  After  a  decree  in  a  suit  instituted  by 
one  of  several  tenants  for  life  against  the 
trustees,  the  sole  Plaintiff  died.  Held, 
by  the  Master  of  the  Rolls,  that  the  suit 
could  not  be  revived  by  an  order  of 
course  by  another  tenant  for  life,  but  it 
afterwards  appearing  that  the  applicant 
had  been  served  with  the  decree  and  ob- 
tained liberty  to  intervene,  the  Lords  Jus- 
tices made  the  order.  Dobson  v.  Faith' 
waite.  vol.  SO,  p.  228 

25.  A  Plaintiff  obtained  an  order  of  course 
to  revive  a  suit,  upon  a  petition,  stating 
an  order  as  having  been  made  in  the 
suit,  but  which  in  fact  had  only  been 
made  in  another  suit ;  it  was  discharged 
with  costs  for  the  irregularity.  Brignall 
V.  Whitehead.  vol.  30,  p.  229 

26.  After  decree,  a  Defendant  cannot  re- 
vive, unless  with  the  consent  of  Plaintiff 
or  on  notice  to  him,  and  his  neglect  to  do 
so.  Noble  V.  Stowe.  (Na  2.)  vol.  30,  p.  512 
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27*  After  decree,  the  PlaintiflTB  interest 
was,  under  the  decree,  transferred  to 
trustees.  Held,  that  an  order  of  revivor 
and  supplement  obtained  by  a  Defend- 
ant, with  the  consent  of  the  Plaintiff,  was 
not  irregular.     Noble  v.  Stow,     (No.  2.) 

vol.  SO,  p.  512 

28.  A  sole  Plaintiff  died  having  devised 
the  estate,  which  was  the  subject  of  the 
suit.  Held,  that  the  devisee  was  not  en- 
titled to  the  common  order  to  revive 
under  the  16  &  16  Fict.  c.  86,  s.  62.  Lau- 
tie  v.  Crush,  vol.  82,  p.  117 

29.  In  a  suit  relating  to  real  estate  the  sole 
Plaintiff  died  before  decree,  having  de- 
vised the  estate.  Held,  that  the  devisee 
might  be  brought  before  the  Court  by  the 
common  order,  under  the  16  &  16  Vict, 
c.  86,  s.  62,  and  that  a  supplemental  bill 
was  unnecessary.  Laurie  v.  Cruth  (32 
Heav,  117)  overruled.    Eyre  v.  BreiU 

vol.  34,  p.  441 

80.  An  order  to  revive,  under  the  16  &  16 
Viet.  c.  86,  s.  62,  made  in  order  to  bring 
before  the  Court  the  devisee  of  a  Defend- 
ant wbo  had  died  before  decree.  Earl 
Durham  v.  Legard,  vol.  34,  p.  442 

81.  A  sole  Plaintiff  having  died  after  de- 
cree, an  order  to  revive  against  his  de- 
visee  was  made,  under  the  16  &  16  Vict. 
c.  86,  s.  62.    Bedford  v.  Betford, 

yol.  86,  p.  842 

82.  A  Defendant  having  died  before  an- 
swer, an  order  to  revive  and  also  to  an- 
swer was  made  against  his  personal  re- 
presentative under  16  &  16  VieU  c.  86, 
8.  62.     Trench  v  Semple,     vol.  ^5,  p.  876 

83.  An  order  to  revive,  under  the  16  &  16 
Viet,  c.  86,  8.  62,  cannot  be  obtained 
against  executors  who  have  not  proved  the 
will,  though  it  is  alleged  they  have  acted. 
Joyce  V.  Rawiitu,  vol.  S5,  p.  466 

84.  After  decree,  a  suit  became  defective 
by  the  transfer  of  the  Plaintiff's  interest. 
The  Plaintiff  and  his  transferees  having, 
after  notice,  neglected  to  revive,  an  order 
was  made,  on  the  application  of  the  De- 
fendants, for  an  oroer  to  revive,  and  that 
they  might  carry  on  the  suit.  Overman 
y.  Overman,  vol.  $5,  p.  477 

REVOCATION. 

[iSire Power  (Revocation),  Will  (Revo.- 

cation).] 

RIGHT  OF  WAY. 

1.  Where  one  grants  to  another  a  right  of 
way,  the  latter  must  bear  the  expense  of 
making  it  available,  by  forming  the  road, 
keeping  it  in  repair  and  erecting  the  ne- 
cessary fences :  Semble,  Ingram  v.  More- 
er€fi,  vol.  33,  p.  49 

2.  A  dedication  to  a  parish  of  a  right  of 
way  oannot  be  presumed;  a  dedication 
can  only  be  presumed,  from  uninterrupted 
use,  in  favour  of  the  public  generally,  and 


not  in  favour  of  a  portion  of  the  public,  ai 
of  the  inhabitants  of  a  parish.  The  Ves- 
try qfthe  Parish  qf  Bermondsey  v.  firowi. 

vol.  Zb,  p.  226 
8.  A  vestry  was  empowered  by  act  of  par- 
liament, to  indict  any  person  who  should 
stop  or  impede  rights  of  way  in  the  pa- 
rish, and  to  take  such  other  proceedingi 
for  opening  thereof  as  should  appear  ex- 
pedient Held,  that  the  vestry  must  in- 
dict in  the  name  of  the  Queen,  and  sae  io 
equity  in  the  name  of  die  AttomeyXe- 
neral,  and  that  they  could  not  proceed  in 
tlieir  own  name.    Ibid. 

SALE. 

[See  MoBTOAOE  (Sale  bt  Court),  Pai- 
TiTioN,  Power  to  Sell  or  Mortgage, 
Purchase  in  Lots,  Reserved  Bio- 
ding,  Sale  bt  Court,  Vendor  asd 
Purchaser.] 

The  66th  section  of  the  sUtnte  16  &  16 
Kict,  c.  86,  is  applicable  only  to  esses  in 
which,  for  the  protection  of  property  or 
other  like  cause,  it  is  necessary  to  spp)/ 
to  the  Court  for  a  sale,  and  it  was  not  in- 
tended to  enable  parties,  in  a  contested 
suit,  to  obtain,  upon  an  interlocutory  sp- 
plication  before  the  hearing,  a  decision 
upon  the  questions  in  contest.  Prinee  t. 
Cooper,  vol  16,  p.  546 

SALE  BY  AUCTION. 

A  life  interest  in  property  was  sold  by  auc- 
tion "without  reserve."  The  vendon 
had  entered  into  an  agreement  with  M^ 
that  he  should  bid  82,000/.,  and  be  tbe 
purchaser,  unless  a  higher  sum  sboold  be 
bid,  and  this  fact  was  concealed.  Tbe 
property  was  sold  to  the  Defendant  for 
60.000^  The  tenant  for  life  afterwards 
died.  Held,  that  the  proceedings  were 
tainted,  and  that  specific  performance 
could  not  be  decreed.    BMnsou  v.  WaH 

ToL  10,  p.  61 

SALE   BY  COURT. 

[See  Mortoaqe  (Sale  bt  Court).] 

1.  It  is  irregular  to  confirm  the  Master's 
report,  approving  of  a  contract  for  sale  of 
an  estate  being  carried  into  effect,  byi 
petition  of  course  with  the  consent  of  tbe 
clerks  in  court  of  all  parties.  Such  a  re* 
port  ought  to  be  confirmed  by  a  special 
petition,  stating  all  the  facts.  BaiUy  ▼• 
Todd.  vol.  I,  p.  95 

2.  A  resale  of  property,  sold  under  a  decree, 
ordered,  in  case  the  purchaser  did  not 
pay  his  money  into  court  within  s  given 
time ;  and  the  purchaser  ordered,  in  dut 
case,  to  make  good  the  deficiency  and  to 
pay  the  costs  of  all  proceedings.  Gre$  ▼• 
Gray.  vol.  1,  p.  ^^ 

3.  Where  property  is  sold  under  a  ieoHi 
and  there  is  jurisdiction  toselli  mereir- 


GENERAL  INDEX. 


389 


ret^ilirities  and  errors  in  the  proceedings 
will  not  invalidate  the  sale,  or  prevent  a 
good  title  from  being  made  under  the  de- 
cree.   Calwert  v.  Q^frty,      vol.  6,  p.  97 

4.  A  trader  who  had  a  freehold,  copyhold, 
and  personal  estate,  died  in  Septemberf 
1832,  leaving  an  infant  heir.  H  is  estate 
was  insufficient  to  pay  his  debts  and 
charges.  His  partners,  however,  by  deed, 
took  upon  themselves  to  pay  all  the  debts, 
and  secured  the  principal  part  of  his  pro- 
perty for  his  family.  A  suit  was  insti- 
tuted  for  carrying  the  deed  into  execu- 
tion, and  the  Master  found  that  it  would 
be  for  the  benefit  of  the  infant  heir,  that 
the  real  estate  should  be  sold  and  applied 
in  the  manner  mentioned  in  the  deed. 
A  decree  was  made  for  sale,  and  the  in- 
frint  was  declared  a  trustee  within  the 
1  fFili.  4v  c.  60.  Held,  that  the  Court 
had  DO  jurisdiction  to  order  the  sale ;  and 
that  the  infant  was  not  a  trustee  within 
the  act,  and  thepurchaser  was  discharged 
with  costs,     fbid, 

5.  An  estate  was  sold  to  a  party  to  a  suit 
for  payment  of  the  testator's  debts,  and 
which,  by  the  disclaimer  of  a  trustee, 
was  vested  in  the  heir  pur  auter  vie,  with 
legal  remainder  to  the  children  of  A. 
(who  was  living)  as  tenants  in  common. 
The  purchase-money  was  in  Court.  The 
case  appeared  not  to  be  within  the  1  fVilL 
4,  c.  47,  so  that  no  effective  conveyance 
could  be  made  until  the  death  of  J. 
Held,  that  the  purchase- money  ought 
not  to  be  distributed.    Heming  v.  Archer. 

vol.  9,  p.  866 

6.  Upon  a  sale  under  the  Court,  an  order 
upon  the  purchaser  to  pay  his  purchase- 
money  into  Court  cannot  be  obtained, 
until  the  title  has  been  accepted,  or  the 
Master's  report  obtained  in  its  favour; 
and  such  an  order,  obtained  before  such 
acceptance  or  report,  upon  affidavit  of 
service  of  the  notice  of  motion,  was  dis- 
charged with  costs.     Rttiter  v.  Marriott, 

vol.  10,  p.  ^Z 

7.  Where  a  purchaser  under  the  Court  ob- 
tains the  order  niei  to  confirm  the  report, 
but  neglects  to  make  it  absolute,  the 
Plaintiff  may  do  so  by  motion  of  course. 
Roherteon  v.  Skelton,  vol.  10,  p.  197 

8.  A  purchaser  under  a  decree  is  not  to  be 
relieved  from  his  purchase,  merely  be- 
cause there  are  irregularities  in  the  de- 
cree, where  there  is  no  want  of  jurisdic- 
tion or  parties.     Baker  v.  Sowter, 

vol.  10,  p.  343 

9.  Real  estate  was  devised  to  and  vested  in 
trustees,  in  trust  for  certain  persons, 
amongst  whom  were  an  infant  and  per- 
sons not  in  eeee.  In  a  suit  for  carrying 
the  trusts  into  execution,  the  debts  and 
legacies  were  paid  out  of  the  personal  es- 
tate, before  any  provision  was  made  for 
payment  of  the  costs  of  suit.  While  there 
was  personal  estate  remaining,  and  be- 


fore the  facts  had  been  so  ascertained  as 
to  make  a  sale  of  the  real  estate  proper, 
a  decree  was  made  for  the  sale  of  the  real 
estate,  for  payment  of  the  costs.  Held, 
that  although  the  decree  was  not  such  as 
would  have  been  pronounced,  on  due  con- 
sideration, and  would  have  been  varied 
upon  a  rehearing,  yet  a  purchaser  under 
it  was  not  entitled  to  be  discharged  from 
his  purchase  on  the  ground  of  irregu- 
larity, there  being  no  want  of  jurisdiction 
or  parties.  Baker  v.  Sowter.  vol.  10,  p.  343 

10.  An  order  to  pay  purchase- money  into 
Court  without  prejudice  to  the  title  re- 
fused, though  consented  to  by  all  parties, 
there  being  no  specialty  in  the  ca^e. 
Ouseley  v.  Anstrutker.  vol.  11,  p.  899 

11.  A  purchaser  under  the  Court  of  a  rever- 
sionary interest  having  made  default  in 
completing,  a  resale  was  ordered,  and  the 
purchaser  was  to  make  good  any  defi- 
ciency. Before  such  resale,  it  was  dis- 
covered that  the  reversionary  interest 
had  previously  fallen  into  possession :  the 
Court  gave  the  purchaser  four  days  to 
complete  his  purchase.  Roberteon  v.  SkeU 
ton,  vol.  13,  p.  91 

12.  Costs  to  which  a  purchaser  under  the 
Court  is  entitled,  on  its  being  found  that 
a  good  title  cannot  be  made.  Perkins  v. 
Ede.  vol.  16,  p.  263 

13.  A  judgment  creditor  ranking  after  a 
first  mortgagee,  but  prior  in  date  to  a 
further  charge,  and  to  other  judgments, 
held  entitled  to  a  foreclosure,  although 
all  the  other  parties  insisted  on  a  sale. 
Metier  v.  Boyle.  vol.  21,  p.  659 

14.  On  a  sale  under  the  Court,  two  persons 
agreed  not  to  bid  against  each  other,  but 
that  one  should  bid  up  to  1,500/.  and 
divide  the  lot  between  them.  They 
bought  it  for  650/.  Held,  that  this 
agreement  furnished  no  ground  for  open- 
ing the  biddings  or  annulling  the  sale.  In. 
re  Carew't  Estate.  vol.  26,  p.  187 

15.  Property  ordered  by  the  Court  to  be 
sold  by  auction  was  bought  in.  After 
which,  and  before  the  auctioneer  had  left 
the  rostrum,  A.  B.  signed  a  contract  to 
purchase  it  at  the  reserved  price,  which 
was  divulged  contrary  to  the  expressed 
instructions  given  to  the  auctioneer. 
Held,  that  there  was  a  valid  binding 
contract.  Else  v.  Barnard,  vol.  28,  p.  228 

16.  Suits  were  compromised  with  the  sanc- 
tion of  the  Court  (infants  being  inte- 
rested), and  it  was  agreed  that  the  estate 
should  be  sold  by  auction,  for  the  pur- 
pose of  division,  and  that  A.  B.  should 
have  the  conduct  of  the  sale.  At  the 
auction,  the  property  could  not  be  sold, 
and  it  was  afterwards  sold  by  private 
contract  at  the  reserved  bidding.  Held, 
that  this  was  a  valid  sale,  and  the  pur- 
chaser was  decreed  specifically  to  per- 
form his  contract.     Bousfteld  v.  Hodges. 

vol.  33,  p.  90 
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EureliaBe  their  •hares.  Held,  that  the 
ktter  advances  were  not  to  be  treated  as 
a  satis&ctioii,  pro  /aa<o,of  the  daughters' 
shares  under  the  settlement.  Stwwel  v. 
Ward,  vol.  22,  p.  347 

11.  Satisfaction  can  only  arise  where  the 
person  who  makes  the  pajrment  is  him- 
self the  party  bound  to  pay,  or  is  the 
owner  of  the  estate  charged  with  the  pay- 
ment   IHdL 

12.  The  tesutor,  on  his  mamage,  cove- 
nanted that  his  representatives  should, 
within  three  months  after  his  decease, 
pay  2,000iL  to  trustees,  to  be  held  for  his 
wife  for  life.  By  his  will^  after  directing 
all  hia  debts  to  be  paid,  he  gave  his 
widow  an  annuity  of  200(.  a  year,  pay- 
able quarterly,  and  other  benefits.  Held, 
that  the  proviaion  for  the  wife  under  the 
settlement  was  not  satisfied  bv  the  pro- 
vision made  for  her  by  the  will,  (kie  v. 
Willard,  vol.  25,  p.  568 

13.  A  testator  directed  his  trustees  to  make 
a  settlement  of  his  real  estate,  containing 
a  power  to  the  tenant  for  life  to  charge 
the  estate  with  a  sum  for  portions  for  his 
younger  children.  Held,  that  in  deter- 
mining the  rights  of  the  younger  children, 
the  portions  could  not  be  treated  as  le- 
gacies under  the  will,  but  that  such 
rights  must  depend  on  the  terms  of  the 
instrument  executing  the  power.  Rem- 
fUKnt  V.  Hood.  vol.  27,  p.  74 

14.  An  estate  was  charged  with  portions 
for  younger  children,  "  to  be  raised  and 
levied"  after  the  decease  of  the  tenant 
for  life,  *'and  to  be  forthwith  paid  and 
payable.'*  Held,  that  a  younger  child 
who  attained  twenty-one,  but  died  in  the 
life  of  the  tenant  (or  life,  took  a  vested 
interest,     tlnd. 

15.  Sums  advanced  by  a  testator  to  his 
children  on  their  marriage,  and  to  esta- 
blish them  in  business.  Held,  a  satis- 
faction pro  tatUo  of  their  shares  of  the 
residue  bequeathed  to  them  by  his  will ; 
but  tecuM  as  to  small  gifts  made,  firom 
time  to  time,  by  the  testator  to  such 
children.    Schq/ieid  v.  Heap. 

vol.  27,  P.  93 

16.  A  gift  of  a  share  of  a  residue  to  a  cnild : 
Held,  pro  tanto,  satisfied  bv  a  provision 
made  by  the  testator  on  her  marriage 
after  the  date  of  the  will.  Beckton  v. 
Bartom,  vol.  27,  p.  99 

17.  A  sum  of  200/.  was  charged  on  a  bro- 
ther's estate  in  favour  of  his  sister.  By 
his  will,  he  devised  the  estate  in  trust  to 
raise  950/.  for  his  sister,  owing  (as  he 
expressed  himself)  to  her  by  him.  Held, 
that  the  200/.  was  thereby  satisfied. 
SkadboU  V.  FaAderpUmk.     vol.  29,  p.  405 

18.  A  testator,  on  the  marriage  of  his 
daughter,  gave  the  husband  1,000/.  jocu- 
larly in  exchange  for  his  snuff-box.  By 
his  will  the  testator  gave  each  of  his 
daughters  1,000/,,  but  provided  that  in 


case  any  daughter  should  have  received 
from  him  any  sum  advanced  *'  by  way  of 
marriage  portion  or  advancement,"  it 
should  be  deducted  from  the  legacy. 
Held,  under  the  circumstances,  that  the 
1,000/.  given  to  the  husband  of  the 
daughter  was  not  to  be  deducted. 
M'Cbwe  V.  Evam.  voL  29,  p.  422 

19.  A  testator  being,  by  virtue  of  his  mar- 
riage settlement,  under  an  obligation  to 
pay  the  trustees  5,000/.,  in  trust  for  his 
wife  for  life,  by  his  will  bequeathed 
10,000/.  to  other  trustees  for  his  wife  for 
life ;  and  he  also  directed  the  pavment 
of  all  his  just  debts.  Held,  that  the  be- 
quest was  not  a  satisfaction  of  the  5,000/., 
and  that  the  widow  was  entitled  to  both 
provisions.    Pinchin  v.  Sims. 

vol.  80,  p.  119 

20.  A  testator,  on  the  marriage  of  his  son, 
covenanted  to  pay  an  annuity  of  100/. 

.  a  year  to  his  daughter-in-law,  if  she 
survived  his  son,  duranU  viduUate.  By 
his  will,  the  testator  bequeathed  to  her 
an  annuity  of  the  same  amount,  but 
which  differed  in  several  respects,  and 
he  directed  the  payment  of  all  his  debts. 
Held,  that  the  latter  annuity  was  not  a 
satisfaction  of  the  former.  Charlton  v. 
West.  vol.  80,  p.  124 

21.  A,  B.,  having  a  power  under  his  mar- 
riage settlement  to  appoint  a  fund 
amongst  his  children,  and  which  was 
limited  to  them  in  default  of  appointment, 
became  a  party  to  his  son's  marriage 
settlement,  by  which  he  covenanted  with 
the  trustees  to  bequeath  by  will  to  his 
son  or  daughter-in-law  2,500/.  upon  the 
trusts  of  the  settlement  By  his  will, 
J.  B.  appointed  to  his  son  2,500/.  (part  of 
the  trust  funds)  in  full  discharge  of  his 
covenant  Held,  that  the  bequest  was 
not  a  performance  of  A.  B.'s  covenant, 
and  that  the  parties  claiming  under  the 
son's  settlement  were  entitled  to  both. 
Graham  v.  Wickham.    (No.  1.) 

vol.81,  p.  447 

22.  A  legacy  by  a  debtor  to  a  creditor  held 
to  be  a  pro  tanio  discharge  of  the  debt, 
it  appearing  that  the  testatrix  had  made 
a  proposal  to  that  effect  to  her  creditor, 
and  that  he  had  not  objected  to  the  ar- 
ransrement.    Hammond  v.  Smith, 

*  vol.  S3,  p.  452 

23.  A  legacy  by  a  parent  or  a  person  in 
loco  parentis  to  a  cnild  is  not  satisfied  by 
occasional  small  gifts  in  the  testator's 
life.  Thus  a  legacy  of  2,500/.  was  held 
satisfied  pro  tanto  by  a  gift  of  1,000/. 
Stock  on  marriage,  but  not  by  gifts  of 
80/.  and  100/.,  or  by  an  annual  allowance 
of  60/.  a  year.     Watwn  v.  Watton, 

vol.  33,  p.  574 

24.  In  order  to  create  a  case  of  satisfaction 
of  a  legacy  given  by  a  person  in  loco 
parentis,  that  relation  must  exist  at  the 
date  of  the  will.    Ibid, 
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25.  A  legacy  being  held  pro  iamio  ntisfied 
by  ft  gift  of  sUmSl  :  Held,  that  its  value 
moBt  be  aicertained  as  at  the  time  of  the 
gift.    Waisom  v.  Waitom,    toL  33,  p,  574 

26.  The  testator,  by  his  marriage  settle* 
ment,  covenanted  to  secure  his  wife  a 
life  annuity  of  1002.  a  year  if  she  sur- 
vived him.  By  his  will,  he  gave  her  a 
life  annuity  of  100/.  a  year.  The  Court 
held  that  this  was  in  addition,  and  not  in 
satisfaction,  on  three  grounds — first,  be- 
cause the  testator  directed  his  debts  to 
be  paid ;  secondly,  because  he  expressed 
it  to  be  given  "as  an  addition  to  her 
own  property ;"  and  thirdly,  because  he 
gave  it  "  in  ftiU  satis&ction  of  her  dower, 
fteebench  and  thirds  upon  his  property." 
Glcoer  v.  Harieup,  voL  34,  p.  74 

27.  A  debt  held  not  satisfied  pro  tamio  by  a 
legacy  of  a  less  amount  bequeathed  by 
the  debtor  to  the  creditor.  Gee  vl  Lid' 
dell.    (No.  I.)  voL35,p.e21 


SCANDAL. 

[See  Impertinbncb.] 

1.  A  stranger  to  a  cause  cannot,  as  of 
course,  except  to  and  refer  a  pleading 
alleged  to  be  scandalous  as  to  him,  and 
impertinent  as  between  the  parties,  but 
he  may  be  authorized  so  to  do  upon 
making  a  special  application  to  the 
Court.     H'Uliams  v.  Douglas, 

vol.  5,  p.  82 

2.  Reference  for  scandal  and  impertinence, 
on  the  joint  petition  of  Plaintifi*  and  of 
his  solicitor,  the  pleading  being  scan- 
dalous as  to  the  latter.    Bishep  v.  IVilliM, 

vol.  5,  p.  83,  n. 

3.  Solicitor  having  inserted  scandalous 
matter  in  an  answer,  and  put  counsel's 
name  thereto  without  authority,  com- 
mitted and  ordered  to  pay  costs.  BUkop 
v.  milis,  vol.  5,  p.  88 

4i  A  bill  containing  reflections  on  a  party, 
ordered,  by  consent,  to  be  taken  off  the 
file.    CliftoH  V.  Bentall.       voL  9,  p.  105 

5.  Where  the  allowance  of  exceptions  for 
scandal  and  impertinence  is  confirmed  by 
the  Court,  upon  appeal  from  the  Master, 
a  special  order  to  expunge  is  necessary. 
Joddrell  v.  JoddrelL  voL  12,  p.  216 

6.  A  trustee  called  on  the  Defendant  to  set 
forth  whether,  for  the  reasons  in  the  bill 
stated,  or  some  other  and  what  reasons, 
he  was  not  unable  to  execute  the  trusts, 
**  or  how  otherwise."  The  Defendant, 
in  his  answer,  imputed  to  the  Plaintiff's 
solicitor  needless  delay  in  effecting  a 
proposed  compromise,  his  inducement 
being  to  favour  another  solicitor,  his 
personal  friend.  Held,  that  the  state- 
ment was  not  scandalous.  Reevet  v. 
Baker.  vol.  13,  p.  436 

7.  A  Defendant  took  exceptions  to  an  in- 
junction bill  for  scandal  and  imperti- 


nence, but  he  neglected  to  set  them  down. 
Held,  that  the  Plaintiff  waa  entitled  to 
an  order  of  course  for  setting  them  down, 
and  they  were  afterwards  advanced  for 
hearing.    Coyle  v.  Alleume. 

vol.  14.  p.  171 

8.  Upon  a  bill  by  a  daughter  to  set  aside  a 
mortgage  executed  by  her  for  her  &ther: 
Held,  that  statement  of  facts  tending  to 
shew  the  object  of  the  loan  to  the  father 
was  to  enable  the  mortgagee  to  effect  her 
seduction  were  not  scandalous^  B — .  v. 
W^.  vol.  31,  p.  342 

9.  This  Court  visits  very  severely  a  Plaio- 
tiff  who  makes  a  charge  of  fraud  against 
a  Defendant,  which  he  is  unable  to  sus- 
tain  by  evidence.  The  rule  is  more 
stringent  where  the  introduction  of  the 
charge  is  made  for  the  purpose  of  giriog 
the  Court  jurisdiction.    Siraker  t.  Bming, 

▼oL  34,  p.  147 


SCALE  OF  COSTS. 

1.  A  Defendant  having,  peudeuie  lite,  of- 
fered to  pay  all  that  was  ultimately  found 
due  firom  him,  the  Plaintiff"  was  ordered 
to  pay  all  the  subsequent  costs  of  suit 
Bemmani  v.  Hood.  toI.  27,  p.  74 

2.  The  sum  of  800^  only  was  recovered  in 
a  suit :  Held,  nevertheless,  that  the  costs 
were  not  taxable  upon  the  lower  scale, 
the  object  of  the  suit  not  being  limited 
to  the  recovery  of  that  sum.  Grima  t. 
Harrison.    (No.  2.)  voL  27,  p.  19$ 

3.  An  estate  amounted  to  1,323/.,  but  was 
reduced  to  8632.  before  the  commence- 
ment of  the  suit.  Hcdd,  that  the  lower 
scale  of  costs  was  applicable.  Judd  ▼. 
Plum.  vol.  29,  p.  21 


SCHOOL. 

[See  Charity,  Patronaqe.] 

1.  The  Court  being  of  opinion  that  Lord 
Eldom  on  a  previous  occasion  had  con- 
sidered that  exhibitions  belonging  to  a 
free  school  might  be  given  to  scholan 
not  on  the  foundation,  declined  inter- 
fering so  as  to  give  the  ftee  scholars  a 
priority  over  those  who  were  not "  foun- 
dationers."    in  re  The  Rugby  School. 

voL  1,  p.  4^7 

2.  The  school  was  designated  by  the 
founder  as  a  grammar  school,  bat  the 
boys  were  to  be  taught  writing  and  arith- 
metic in  all  its  branches.  Held,  that 
those  who  were  qualified  in  other  re- 
spects ought  not  to  be  admitted  if  they 
could  read  English,  and  were  capable  of 
being  taught  the  first  elements  of  gimm- 
mar.    Ibid, 

3.  The  entrance  of  boys  under  twelve  years 
of  age  in  a  firee  school  having  been  dis- 
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coartged,  held,  on  petition  under  52  Oeo, 
Z,  c«  101,  that  such  a  course  of  proceed- 
ing was  prejudicial  to  tlie  objects  of  the 
charity,  and  ought  to  be  corrected.  /«  re 
The  Rmghy  School,  vol.  1,  p.  4£7 

4.  The  trustees  of  a  free  grammar-  school, 
whose  origin  did  not  appear,  held  pro- 
perty '<  to  the  use  of  the  school."  H  aving 
elected  a  schoolmaster,  they  obliged  him 
to  enter  into  a  bond  and  agreement  sti- 
pulating that  he  should  not  have  or  claim 
a  freehold  in  the  school  or  estates,  and 
should  quit  at  six  months'  notice,  and 
should  not  intermeddle  with  the  estates, 
with  certain  other  stipulations  as  to  the 
government  and  management  of  the 
school.  Held,  that  the  trustees  had  ex- 
ceeded their  powers.  In  re  The  Royitcn 
Free  Grammar-Sehooi.  vol.  2,  p.  228 

5.  Injunction  granted  to  restrain  trustees 
of  a  grammar  school  removing  the  master. 
mUu  V.  ChUdg.  vol.  18,  p.  1 17 

6.  The  revenues  of  a  charity  grammar- 
school  having  increased  tenfold,  the 
Court,  on  a  vacancy,  restrained  the  ap- 
pointment of  a  new  master  until  some- 
thing had  been  settled  as  to  a  new 
scheme.  The  Attorney -General  v.  The 
Warden^  ^.  rf  the  Louth  Free  School. 

vol.  14,  p.  201 

7.  Subsequently,  liberty  was  given  to  ap- 
point a  new  master,  he  taking  his  office 
subject  to  any  future  alterations  to  be 
directed  by  the  Court.     Ibid, 

8.  An  academy  for  the  education  of  English 
Presbyterians  was  established  at  fVarring- 
ton,  and  was  governed  by  a  body  of 
trustees,  who  afterwards  deemed  it  ex- 
pedient to  remove  it  to  Jliancheeter,  thence 
to  York,  and  back  ag^ain  to  Mancheeter, 
There  was  no  trust  deed  or  document 
declaring  the  original  objects  of  the  cha- 
rity, but  it  was  stated  in  a  resolution  of 
the  trustees  to  be  for  the  benefit  of  that 
part  of  the  kingdom  which  was  totally 
deficient  in  academies.  The  trustees 
having  presented  a  petition  asking  to 
have  the  academy  removed  to  Lowdon: 
Held,  that  the  trustees  had  power  so  to 
remove  it ;  that  the  object  of  the  charity 
was  to  afford  education  to  students  for 
the  ministry  and  others ;  and  that  its 
locality  was  a  secondary  consideration, 
and  looked  upon  only  as  a  means  to  an 
end.     In  re  Manchester  New  College, 

vol.  16,  p.  610 

9.  In  a  school  the  first  object  is  to  provide 
a  proper  remuneration  for  a  competent 
master,  and  this  ought  not  to  be  inter- 
fered with  by  the  institution  of  exhibi- 
tions and  scholarships,  however  useful  in 
themselves.  Attorney  -  General  v.  Arch- 
hUhop  of  York.  vol.  1 7,  p.  495 

10.  As  to  the  admission  of  dissenters  to  the 
free  grammar-schools  of  King  Edward 
the  Sixth.  Attorney-General  v.  Sherborne 
Grammar-SehooL  vol.  18,  p.  256 


11.  A  free  grammar-school  was  founded 
and  endowed  by  King  Edward  the  Sixth, 
by  letters  patent  (1550),  for  the  educa- 
tion, teaching  and  instruction  of  boys 
and  young  men  in  grammar.  The  direc- 
tion and  management  was  thereby  com- 
mitted to  the  governors,  who  were  em- 
powered, with  tne  advice  of  the  bishop 
of  the  diocese,  to  make  statutes  and 
ordinances  for  that  purpose.  Held,  that 
this  was  a  Church  of  England  school 
properly  so  called.  Attorney -General  v. 
S&ierborne  Grammar  School, 

vol.  18,  p.  256 

12.  A  testator,  in  1614,  founded  a  preacher- 
ship,  a  school  and  almshouses,  but  neither 
by  the  will  nor  by  the  royal  charter  of 
foundation,  was  any  provision  made  as  to 
the  religious  instruction  of  the  scholars, 
but  the  latter  empowered  the  governors 
to  make  such  reasonable  statutes  for  the 
"good  rule  and  governance"  of  the  school 
as  they  should  think  proper,  so  as  not  to 
be  repugnant  to  the  laws  of  the  realm. 
Statutes  were  accordingly  made  requiring 
the  scholars  to  attend  church  and  receive 
religious  instruction.  Held,  that  this 
was  not  a  Church  of  England  school; 
and  it  was  ordered,  in  a  proposed  new 
scheme,  that  children,  whose  parents 
objected,  should  neither  be  compelled  to 
attend  church,  nor  to  receive  religious 
instruction.  Attorney-General  v.  Haber- 
dashers' Company.  vol.  19,  p.  385 

13.  The  governing  body  of  a  grammar 
school  founded  by  Edward  the  Fourth  was 
empowered,  with  the  advice  of  the  bishop 
of  the  diocese,  to  make  statutes  and  ordi- 
nances. Held,  that  this  was  a  Church  of 
England  school,  and  that  the  trustees  must 
be  of  that  persuasion ;  but  the  Court,  on 
directing  a  scheme,  refused  to  give  any 
special  directions  as  to  religious  instruc- 
tion, further  than  that  it  was  to  be  in 
accordance  with  the  statutes  and  ordi- 
nances made,  from  time  to  time,  by  the 
trustees  and  the  bishop.  In  re  The 
St^ford  Charities,  vol  25,  p.  28 

14.  A  testator  bequeathed  a  sum  to  Sir  E.  A, 
upon  trust  to  lay  it  out  in  lands,  for  the 
endowment  of  a  school ;  and  he  appointed 
that  Sir  £.  and  his  heirs  "should  be 
feoffees  in  trust  and  patrons  and  pro- 
tectors of  the  said  school  for  the  electing 
a  fit  and  sufficient  schoolmaster."  Held, 
that  the  right  of  patronage  was  alienable. 
The  Attorney- General  v.  Boucherett. 

vol.  25,  p.  116 

15.  The  advantages  and  objections  to  al- 
lowing the  masters  of  free  grammar- 
schools  to  take  boarders  considered.  In 
the  Matter  of  the  Bristol  Free  Grammar^ 
School.  vol.  28,  p.  161 

16.  In  considering  the  question  as  to  the 
-    propriety  of  introduction  of  boarders  into 

free  grammar-schools,  each  case  must  be 
tried  on  its  own  merits.    Ibid, 
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17.  The  Court,  in  1860,  refused  to  alter  a 
scheme  made  in  1847,  prohibitiog  the 
masteTB  of  the  Bristol  Free  Grammar- 
School  taking  boarders,  the  school  being 
very  prosperous,  and  there  appearing  no 
necessity  for  admitting  them.  In  iht 
Matter  of  ike  Bristol  Frw  Orammar^School. 

▼oL  28,  p.  161 

18.  In  those  grammar  schools  which  are, 
from  their  position  and  neighbourhood, 
well  attended  by  free  scholars,  boarders 
should  not  be  admitted,  unless  to  such  a 
limited  extent  as  not  to  interfere  with  the 
general  character  of  the  school;  and 
when  the  school  has  attained  a  great 
amount  of  success  under  this  system,  it 
would  be  foreign  to  the  duty  or  proyince 
of  this  Court  to  interfere  with  or  alter 
the  system.     Ibid, 

19.  The  Court,  under  the  circumstances, 
refused  to  sanction  the  introduction  of  a 
clause  into  a  scheme,  authorizing  the 
master  of  a  grammar  school  to  take 
boarders.  The  Attorney-General  ▼.  The 
Corporation  qf  GUmeetter.    vol.  28,  p.  438 

20.  Authority  given  bv  the  Court  to  apply 
to  Parliament  to  authorize  a  scheme  ad- 
mitting the  children  of  dissenters  to  the 
benefit  of  a  Church  of  England  school ; 
and  upon  application  to  Parliament, 
such  authority  was  granted.  The  Attorney- 
General  ▼.  The  Markei'Botworth  SchooL 

vol.  B6,  p.  805 


SCIRE  FACIAS. 

1.  The  writ  o(  teire  facias  to  repeal  a  patent 
does  not  issue,  nor  is  the  fiat  for  that 
purpose  granted  by  the  Attorney-General 
as  of  course:  Semble,  The  Qxieen  v. 
Prosser.  voL  11,  p.  306 

2.  Application  for  liberty  to  sue  on  a  bond, 
given  to  the  Clerk  of  the  Petty  Bag  for 
securing  costs  to  the  Defendant  in  scire 
facias  to  repeal  a  patent.  The  Qiteen  y. 
Mill.  vol.  14,  p.  812 


SCRIP  SHARES. 
ISee  Shareholder.] 


"SECURITY." 
[See  Description  of  Gift.] 

1.  Canal  sliares  will  not  pass  under  a  be- 
quest of  property  vested  in  **  bonds  or 
securities."     Hudkston  v.  Gouldsbury. 

vol.  10,  p.  547 

2.  The  words  "  stock  in  the  foreign  funds" 
held  upon  the  terms  of  a  will,  to  comprise 
all  foreign  securities,  for  which  the  faith 
of  the  government  of  the  foreign  country 
was  pledged.    Ellis  v.  Eden. 

vol.  28,  p.  543 


SECURITY  FOR  COSTS. 
iSee  Next  Friend.] 

1.  Where  a  client,  resident  abroad,  applies 
for  the  taxation  of  his  solicitor's  bill  of 
costs,  on  his  undertaking  to  pay,  he  mast 
give  security  for  the  oosta  of  the  proceed- 
log.     In  re  Pasmare.  vol.  1,  p.  94 

2.  A  Plaintiff  being  ordered  to  paycotu 
went  abroad  (as  was  sworn  upon  belief 
and  not  denied)  permanently  and  to 
avoid  payment,  he  was  ordered  to  give 
security  for  costs,  and  the  proceedings  in 
the  suit  were  in  the  mean  time  stayed. 
Busk  V.  Beetham,  voL  2,  p.  537 

3.  Plainti^  ordered  to  give  security  for  the 
costs,  allowed  to  deposit  money  insteid 
of  giving  such  security,  and  a  reference 
made  to  the  Master  toapproTe  of  a  proper 
sum.    FelUnoes  v.  Deere,       vol.  3,  p.  353 

4.  Leave  was  given  to  the  Plaintiff  in  eqaitj 
to  bring  an  action  at  law.  After  the 
action  had  been  commenced  the  Plaintiff 
died;  his  heir  revived  the  suit,  andob* 
tained  leave,  on  a  motion  which  was  un- 
opposed, to  continue  the  action.  The 
Defendant  applied  to  this  Court  that  the 
new  Plaintin  might  give  security  for  the 
costs  of  the  action.  The  Court  consi- 
dered that  it  had  no  jurisdiction  so  to 
order,  but  it  suspended  the  prosecutioa 
of  the  action  until  security  had  been 
given.    Hilton  ▼.  Lord  Grameille. 

▼ol.  5,  p.  263 

5.  Liberty  given  to  sue  on  a  bond  given  to 
the  late  Six  Clerks,  as  a  security  tor  costs 
upon  a  proper  indemnity.  iMnuosv. 
Brutton,  toI.  6,  p.  147 

6.  In  a  Vice-Chancellor's  cause,  the  Plsin^ 
tiffs  described  themselves  as  resident 
abroad.  The  Defendants  obtained  ex 
parte  at  the  Rolls  an  order  for  security 
for  costs.  An  application  to  the  Master 
of  the  Rolb  to  discharge  it,  on  the  ground 
that  the  Defendants  bad  in  their  bands 
funds  belonging  to  the  Plaintifis  suffi- 
cient to  indemnify  them,  was  refused, 
because  there  was  no  irregularity  in  the 
order,  and  the  cauae  being  attached  to  the 
Vice-  Chancellor's  Court,  the  Master  of 
the  Rolls  could  not  enter  into  the  merits. 
Hooper  v.  Paver,  toL  6,  p.  173 

7.  Pending  the  suit,  the  infont  Plaiotifis 
and  their  next  fnend  went  abroad,  and 
upon  a  subsequent  amendment  the 
fact  was  not  noticed.  A  motion  f<^ 
security  for  costs  was  refused,  there  being 
no  wilful  intention  to  mislead,  the  resi- 
dence abroad  not  being  permsnent,  and 
no  danger  of  losing  the  costs  being  sug- 
gested.   Kerr  v.  Gillespie,    vol.  7,  p.  ^^ 

8.  A  Plaintiff  having  been  ordered  to  give 
security  for  costs,  gave  an  insuffirient 
security ;  he  was  ordered  to  give  other 
security  within  a  month,  and  bsTiog 
made  default,  he  was  ordered  to  give  secu- 
rity within  a  limited  period*  and,  in  defiiult, 
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that  the  bill  should  stand  dismissed  with 
coeta.     Giddingt  ▼.  Giddingt, 

vol.  10,  p.  29 

9.  A  Plaintiff  by  his  bill  described  himself 
as  resident  within  the  jurisdiction.  The 
Defendant  had  some  notice  of  his  being 
resident  abroad.  The  Defendant  an- 
swered, and  on  a  subsequent  amendment 
a  demurrer  was  allowed,  with  liberty  to 
ameod.  The  Plaintiff  having  amended 
and  described  himself  as  resident  abroad, 
the  Defendant  obtained  an  order  of 
course  for  security  for  costs.  Held, 
under  these  circumstances,  Ist,  that  such 
an  order  might  be  obtained  as  of  course, 
though  after  answer ;  2ndly,  that  it  was 
not  necessary  in  the  petition  for  the  order 
to  state  that  an  answer  had  been  filed  ; 
and  3rdly,  that  though  the  Defendant 
mighthave  precluded  himself  from  asking 
for  security  for  costs  in  the  suit  as  it 
stood  before  the  last  amendment,  still  he 
waa  not  so  precluded  after  the  Plaintiff,  by 
amendment,  stated  himself  to  be  resident 
abroad.     WyUU  v.  ElUee,    vol.  11,  p.  99 

10.  Where  a  petitioner  is  out  of  the  juris- 
diction, he  may  deposit  a  sum  in  lieu  of 
giving  security  for  costs,  but  the  under- 
taking of  his  solicitor  is  insufficient  In 
re  Ntrman.  vol.  II,  p.  401 

11.  A  petitioner  having,  on  his  petition, 
given  a  false  address,  and  having  neither 
explained  it  nor  given  a  true  address,  was 
ordered  to  give  security  for  costs,  though 
he  was  not  contemplating  going  out  of 
the  jurisdiction.  Em  parte  Foley ;  Jn  re 
SwUth,  vol.  11,  p.  456 

12.  A  Plaintiff  who  gave  up  his  house  in 
England,  and  resided  abroaul,  as  he  stated, 
'*  for  a  temporary  abode,"  but  who  left  it 
ambiguouB  whether  and  when  he  in- 
tended to  return,  ordered  to  find  security 
for  costs.    Kennaway  v.  IVipp, 

vol.  11,  n.  588 

13.  A  Plaintiff  described  himself  as  living 
abroad.  Having  given  notice  of  a  mo- 
tion, the  Defendant  appeared  and  asked 
for  time  to  answer  the  affidavits,  and  he 
afterwards  filed  affidavits  in  opposition. 
Held,  that  he  had  not  thereby  waived  his 
right  to  security  for  costs.  Murrcw  v. 
WiUon,  vol.  12,  p.  497 

14.  A  Defendant  does  not,  by  simply  de- 
fending an  application  against  him,  lose 
his  right  to  seeuri^  for  costs.    Ibid, 

15.  A  new  next  friend  of  a  feme  covert 
Plaintiff  being  appointed,  it  was  ordered, 
that  the  former  next  friend  should  give 
security  for  the  costs  up  to  that  time,  and 
the  proceedings  were  stayed  in  the  mean 
while.  No  security  having  been  given, 
an  application,  that,  in  default  of  the  se- 
curity being  completed  within  a  given 
time,  the  bill  should  be  dismissed  with 
costs,  was  refused.    Payne  v.  Little, 

vol.  14,  p.  611 

16.  A  married  woman  having  obtained  an 


order  to  tax  without  the  intervention  of 
a  next  friend,  was  ordered  to  give  secu- 
rity, and  in  default  the  order  was  to  be 
discharged.  In  re  Waugh,  vol.  15,  p.  608 

17.  A  Plaintiff  went  abroad,  pending  a  suit, 
under  circumstances  of  suspicion.  Upon 
his  failing  to  shew  that  his  residence 
there  was  temporary,  he  was  ordered  to 
five  security  tor  costs.  Blakeney  v.  Da- 
jaur,  vol.  16,  p.  292 

18.  A.  B.  was  ordered  to  be  substituted  for 
C.  D.  (made  a  Defendant)  as  the  next 
friend  of  the  Plaintiff,  and  C.  D,  was  or- 
dered to  give  security  for  costs  up  to  that 
time.  Held,  that  the  proper  security  was 
the  bond  of  C.  D,  and  of  a  responsible 
surety.     Payne  v.  Little,     vol.  16,  p.  563 

19.  An  objection  as  to  the  nature  and 
amount  of  the  security  for  costs  required 
by  the  Master,  held  to  be  properly  taken 
by  motion  and  not  by  exception.     Ibid. 

20.  A  Plaintiff,  carrying  on  business  and 
domiciled  in  5co</aia</,  took  furnished  lodg- 
ings in  London,  and  then  filed  his  bill. 
Held,  that  he  must  give  security  for  costs. 
AintUe  v.  Sime.  vol.  17,  p.  57 

21.  A  Plaintiff  described  himself  as  resi- 
dent within  the  jurisdiction.  By  amend- 
ment he  described  himself  as  of  the  ship 
W.,  **  now  on  a  voyage  to  Sydney  and 
back  to  £on</on,  master  mariner."  It  not 
appearing  when  he  would  return  within 
the  jurisdiction,  security  for  costs  was 
ordered  to  be  given.    Stewart  v.  Stewart, 

vol.  20,  p.  322 

22.  A  Plaintiff  who  had  gone  to  California, 
was  ordered  to  give  security  for  costs. 
Two  months  afterwards,  the  Defendant 
moved  that  he  might  give  security  within 
a  limited  time,  or  that  the  bill  might  be 
dismissed.  Held,  that  the  motion  was 
premature.  &  Connor  v.  Sierra  Nevada 
Company.  vol.  23,  p.  608 

23.  A  Plaintiff  having  gone  abroad  on 
matters  connected  with  the  suit,  was  or- 
dered to  give  security  for  costs,  but  hav- 
ing returned  to  this  country,  the  order 
was  discharged.  0^  Connor  v.  Sierra  Ne- 
vada Company.  vol.  24,  p.  435 

24.  A  motion,  under  the  20  &  21  Vict,  c 
14,  s.  24,  that  a  limited  liability  com- 
pany might  give  security  for  costs,  on  an 
affidavit  that  the  company  had  ceased  all 
operations,  that  proceedings  had  been 
taken  to  wind  it  up,  that  the  plant  had 
been  sold,  and  that  the  company  was  "in- 
solvent and  unable  to  pay  its  debts  al- 
ready incurred,"  refused,  the  Court  not 
feeling  satisfied  that  the  assets  of  the 
company  would  be  insufficient  to  pay  the 
Defendant's  costs.  CaiUaud*s  Patent  Tan^ 
ning  Company  (Limited)  v.  Jean  Caillaud, 

vol.  26.  p.  427 

25.  A  Plaintiff  described  himself  as  resi- 
dent in  Ireland,  and  the  Defendant,  by 
obtaining  orders  for  time,  waived  his 
right  to  security  for  costs.    The  Plaintiff 
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that  whether  separate  property  or  not, 
the  husband's  disclaimer  gave  effect  to 
the  disposition  of  the  wife.  Rycrqfi  ▼. 
CkrUtiM.  ToL  3,  p.  238 

9.  A  married  woman  possessiug  separate 
estate,  joined  her  husband  in  an  annuity 
deed,  purporting  to  secure  the  annuity 
on  her  separate  estate.  The  husband 
alone  conveyed  the  separate  property, 
and  alone  covenanted.  The  wife  entered 
into  no  obligation,  and  there  appeared 
no  agreement  on  her  part  to  charge  her 
separate  estate.  Held,  that  her  separate 
estate  was  not  bound  by  the  deed.  Tullett 
y.  Armstrong.  vol.  4,  p.  319 

10.  On  the  marriage  of  a  female  infant, 
her  reversionary  interest  in  ehoses  in  ac- 
tion were  settled  under  the  Court  for  her 
separate  use  for  life,  with  remainder  to 
her  children.  She  afterwards  contracted 
two  subsequent  marriages,  but  no  further 
settlement  was  executed  on  thoae  occa- 
sions. Part  of  the  reversionary  interests 
fell  into  possession  during  the  Arst  cover- 
ture, and  part  during  the  second,  and  was 
transferred  to  the  trustees.  Held,  that 
she  must  be  deemed  to  have  married  her 
second  husband  on  the  faith  that  her  pro- 
perty was  protected  by  the  settlement, 
and  that  he  was  bound  by  it;  that  the 
third  husband,  who  had  notice  of  the 
settlement  previous  to  his  marriage,  and 
had  for  some  years  after  acquiesced  in  it, 
was  bound  thereby,  and  bad  no  interest 
in  the  settled  property ;  and  that  the  ar- 
rears of  separate  estate  due  at  the  time 
of  the  third  marriage  also  belonged  to  the 
wife  as  her  separate  estate.  Athton  v. 
itDougaU.^  vol.  6,  p.  66 

11.  Property  was  held,  in  trust  to  pay  the 
diyidends  to  such  person  as  a  married 
woman  should,  but  not  by  way  of  anti- 
cipation, appoint,  and  in  default  of  ap- 
pointment, to  her  for  her  separate  use, 
and  it  was  declared  that  the  receipts  of 
her  or  her  appointee  should  be  rood  dis- 
charges. Held,  that  she  could  not,  by 
anticipation,  charge  the  dividends  not 
accrued  due.    Harnett  v.  Macdougall. 

▼ol.  8,  p.  187 

12.  On  the  settlement  of  a  ward,  no  clause 
against  anticipation  was  attached  to  her 
separate  life  estate.  She  incumbered 
her  interest  Held,  that  the  settlement 
could  not  be  rectified  to  the  prejudice  of 
her  incumbrancers.  Blaekie  v.  Clark  j 
Cock  V.  Clark.  vol.  15,  p.  596 

13.  A  testator  bequeathed  his  residue  to  his 
nieces  A.  and  B.,  and  he  then  confirmed  the 
gift  to  A.  and  B.  and  their  children,  with- 
out comprehending  their  husbands  un- 
less his  nieces  should  die  without  issue. 
Held,  that  A.  and  B.  took  for  their  sepa- 
rate use  for  life,  with  remainder  to  their 
children,  and  that  in  default  the  nieces 
took  absolutely.    Dawson  v.  Bourne. 

vol.  16,  p.  29 


14.  A  married  woman,  having  separate 
estate,  directed  a  solicitor,  in  writing,  to 
take  proceedings  for  her  and  her  children 
in  certain  suits.  The  suits  did  not,  how- 
ever, in  any  way  relate  to  her.  She  was 
no  party  thereto,  but  her  children  only 
were  made  parties  by  their  next  friend. 
Held,  that  her  separate  estate  was  not 
liable  for  the  costs.  Re  Pugh,  vol.  17,  p.  336 

15.  Where  there  is  attached  to  the  sepa- 
rate estate  of  a  married  woman  a  clause 
against  anticipation,  the  Court  has  no 
power  to  release  it  from  that  restraint, 
even  in  cases  where  it  would  manifestly 
be  for  her  benefit  to  do  so.  Robinson  v. 
Wheelwright.  vol.  21,  p.  214 

16.  By  a  marriage  settlement,  the  income 
of  a  trust  fund  was  to  be  paid  during 
the  joint  lives  of  husband  and  wife,  as 
they  should  appoint,  "  but  not  so  as  to 
deprive  themselves  of  the  benefit  thereof 
by  charge  or  otherwise  in  the  way  of  an- 
ticipation." Upon  a  divorce  a  mentd, 
4«.,  they  appointed  the  income  between 
themselves  in  equal  moieties.  The  Court 
held  the  appointment  valid,  and  acted 
upon  it.     /n  re  Lintee's  Settlement. 

vol.  23,  p.  241 

17.  Where  a  wife  has  an  estate  for  life  in 
freeholds  for  her  separate  use,  she  can 
alienate  that  estate  without  any  acknow- 
ledgement under  the  Fines  and  Reco- 
veries Act  (3  &  4  mil.  4,  c.  74).  Lech, 
mere  v.  Brotheridge.  vol.  32,  p.  353 

18.  But  a  married  woman  cannot  dispose 
of  her  fee  simple  lands  settled  to  separate 
use,  except  by  deed  duly  acknowledged 
under  the  Fines  and  Recoveries  Act.  Ibid» 

19.  With  respect  to  personal  property 
whether  vested  or  contingent,  settled  to 
the  separate  use  of  a  feme  coverte,  she 
may  deal  with  it  as  a  feme  sole,  and  either 
sell  or  encumber  it.    ibid. 

20  Property  was  settled  on  a  fente  cooerte 
for  her  separate  use  for  life,  with  a  power 
to  appoint  it  by  deed  or  will.  She  exe- 
cuted the  power  by  will.  Held,  that  the 
appointed  property  was  not  liable  to  pay 
a  promissory  note  signed  by  her.  Skat- 
toek  V.  Shattock.  vol.  86.  p.  489 

21.  A  married  woman  cannot  bind  herself 
by  contract,  but  Equity  holds  that  she 
may,  by  contract,  bind  her  separate  es- 
tate. Her  separate  estate  will  be  liable 
to  pay  any  debt  of  hers  which  she  has 
secured  by  writing.  Equity  has  also 
held,  that  it  is  sufficient  if  it  be  shewn 
that  the  married  woman  verbally  pro- 
mised that  her  debt  should  be  paid  out  of 
her  separate  estate.     Ibid* 

22.  The  separate  property  of  a  married  wo- 
man is  not,  after  her  death,  liable  to  pay 
her  general  debts  either  in  the  case  of 
her  having  been  absolutely  entitled  to  the 
property,  or  of  her  having  only  a  life  es- 
tate with  a  power  to  dispose  of  it  by  deed 
or  will.    Ibid, 
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2S.  The  principle  of  Conrts  of  Equity  is, 
that,  as  regards  her  separate  estate,  a 
married  woman  is  a/fme  tole,  and  can  act 
as  such  ;  but  this  is  only  so  far  as  is  con- 
sistent with  the  other  principle,  yiz.,  that 
a  married  woman  cannot  enter  into  a  con- 
tract.   Shattoek  v.  Shattoek.  vol.  85,  p.  489 

24.  In  the  administration  of  the  separate 
estate  of  a  married  woman  after  her  de- 
cease, the  debts  are  to  be  paid  in  order  of 
priority  and  not  pari  pauu.    Ibid, 

SEPARATION  DEED. 
[See  Married  Woman.] 

1.  A  deed  of  separation  between  husband 
and  wife,  containing  no  covenant  on  the 

S art  of  a  trustee  to  indemnify  the  bus- 
and,  or  other  valuable  consideration,  is 
not  on  that  account  void.  Frampttm  v. 
Frawtptom,  vol.  4,  p.  287 

2.  Observations  on  deeds  of  arrangement 
between  husband  and  wife.  JodrtH  v. 
Jodrtlk  vol.  9,  p.  45 

8.  Upon  a  separation  between  A.  and  B. 
(husband  and  wife),  a  deed  was  executed, 
making  a  provision  for  the  wife,  and  all 
and  every  the  children  of  A.  and  B.,  who 
should  attain  twenty  one.  A  reconcilia- 
tion took  place,  and  another  child  was 
born.  Held,  upon  the  construction  of 
the  deed,  that  such  last-mentioned  child 
did  not  participate  in  the  provision, 
Hmlmt  V.  Chitty,  vol.  9,  p.  487 

4.  To  put  an  end  to  litigation  between  a 
husband  and  wife,  the  husband  conveyed 

Eroperty  to  trustees,  upon  trust  to  pay 
is  wife  8,700/.  a  year,  or  so  much  as  she 
should  '*  order  or  require."  The  wife 
was,  out  of  that  sum,  to  keep  up  an  esta- 
blishment for  herself  and  children,  upon 
such  a  scale  as  she  should  think  fit ;  and 
the  husband  was  to  have  the  benefit  of  it, 
under  certain  restrictions.  But  if  she 
should  not  require  the  whole  for  the  pur- 
poses aforesaid,  the  surplus  was  to  be 
paid  to  the  husband.  Held,  that  so  long 
as  she  kept  up  the  establishment,  she 
was  not  liable  to  account  for  the  surplus 
in  her  hands.    Jodreli  v.  JodrelL 

vol.  14,  p.  897 

5.  Courts  of  Equity,  recognizing  the  valid- 
ity of  aeparatiou  deeds,  will  enforce  them. 
Scmdtn  v.  Rodwajf.  vol.  16,  p.  207 

6.  By  a  separation  deed,  a  husband  cove- 
nanted with  his  wife's  father,  that  his 
wife,  during  her  life,  might  live  separate 
from  him,  that  he  would  not  sue  her  in 
the  Ecclesiastical  Court  for  living  sepa- 
rate ;  that  be  would  not  molest,  &c.  her, 
Dor  claim  any  of  her  property ;  and  her 
Citfaer  covenanted  with  the  husband  to 
maintain  her  and  indemnify  him.  Upon 
an  infraetion  of  the  covenant,  by  the 
husband  molesting  his  wife,  be  was  re- 
strained by  injunctioii.    Ibid, 

7*  A  Barried  woman  was  entitled  to  asbave 


of  a  residue.  Before  it  had  been  received, 
the  marriage  was  dissolTed.  Held,  that 
the  divorced  wife  was  entitled  to  the 
fund.     Welit  v.  Malbon.        vol.  31,  p.  48 

8.  By  a  separation  deed,  the  husband  coye- 
nanted  with  the  trustees  that  he  would 
not  compel  his  wife  to  cohabit  with  him 
by  any  legal  proceedings,  and  the  tms- 
tees  covenanted  with  the  husband  that 
she  would  not  do  the  like.  This  cove- 
nant being  no  defence  in  the  Divorce 
Court  to  a  suit  for  a  restitution  of  coi^u* 
gsl  rights  :  Held,  by  the  M.  R.,  that  this 
Court  would  not  restrain  such  a  proceed- 
ing by  injunction ;  but  the  L.  C«  thought 
otherwise,  and  the  point  was  carried  hj 
appeal  to  the  House  of  Lords.  Hunt  t. 
Hunt.  vol.  31,  p.  89 

9.  Deed  by  which  a  huaband  makes  a  pro- 
vision for  his  wife  in  case  of  a  future 
separation  is  radically  defective.  Frocttr 
▼.  Robinson,  vol.  85,  p.  329 

SEQUESTRATION. 
[See  Attachment,  Process.] 

1.  A  Defendant,  against  whom  a  seques- 
tration had  issued,  was  entitled  to  a  rent- 
charge  issuing  out  of  the  estate  of  A,  B^ 
with  power  of  distress ;  the  rent-charge 
being  in  arrear,  was  claimed  both  by  the 
sequestrators  and  the  Defendant;  A.B, 
offered  to  pay  the  arrears  to  the  seques- 
trators on  being  indemnified;  but  no 
protection  having  been  afforded  her,  she 
paid  over  the  arrears  to  the  Defendant, 
who  threatened  to  distrain.  Held,  that 
A.  B.  was  entitled  to  protection,  and  that 
an  application  ought  to  have  been  made 
to  the  Court  for  an  order  for  her  to  pay; 
and  that,  under  the  circumstanees,  she 
was  not  liable  to  repay  the  amount  to  the 
sequestratora.     Wilson  v  MeteoVe. 

voL  1,  p.  263 

2.  Choses  in  action  are  subject  to  the  pro- 
cess of  sequestration.  In  a  clear  and 
simple  case  a  aequestration  may  be  made 
effective  in  respect  of  chases  in  action  by 
an  order  only,  or  a  voluntary  paymeot 
may  be  protected ;  in  other  cases  it  nay 
be  necessary  to  resort  to  an  aetion  or  suit 
under  the  direction  of  the  Court.    Ihid, 

8.  Order  made  for  payment  to  sequeatn- 
tors,  by  a  party  out  of  whose  estate  the 
Basse  was  issuing,  of  a  rent-cbaige  pay- 
able to  the  person  whose  estate  was  se-> 
questered.   Ibid, 

4.  An  attachment  was  iasued  by  mistake 
into  a  county  in  which  the  Defendant 
(who  was  abroad)  had  not  resided,  and  a 
retnmof  UMcaf  tneiitea'' made.  The 
Court  ordered  a  sequeatiation.  Hsdgsm 
V.  Hodgson.  vol.  23,  p.  604 

5.  A  testatrix,  in  1768,  hcqueadied  her  re- 
sidue in  trust  for  the  vicar  of  JV.  for  the 
time  being  for  ever,  he  annually  preach- 
ing a  aennon»  the  saase  to  be  paid  "  in 
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augmentation'*  of  die  Ticarage.  The  in- 
come had  not  been  paid  from  1841  to 
lS6:i,  and  in  1847  a  sequestration  had 
issued  against  the  vicar,  and  he  had  be- 
come  insolvent  in  1852,  but  no  sequestra- 
tion had  issued  upon  it.  The  Court  as- 
sumed the  assent  of  the  ordinary :  and 
held  that  the  gift  constituted  an  augmen- 
tation of  the  living,  and  not  a  mere  le- 
gacy to  the  vicar  for  the  time  being,  and 
that  the  srrears  down  to  1847  belonged 
to  the  vicar,  and  the  subsequent  income 
to  the  sequestrator.  In  rt  Parker' »  Cha- 
rUy,  vol.  32,  p.  664 

SERVANTS. 
[Set  Description  of  Legatee.] 

1.  Under  a  bequest  to  the  testator's  **  ser- 
vants in  his  service  at  the  time  of  his  de- 
cease," the  Court  held,  that  two  out- 
door servants,  continuously  employed  at 
weekly  wages,  were  entitled,  but  that  a 
boy  employed  a  few  months  in  the  year, 
while  the  testator  was  at  his  country  re- 
sidence, at  weekly  wages,  to  carry  letters 
to  the  poet,  and  was  so  employed  at  the 
tesutor'a  death,  was  not  so  entitled. 
7V»ppv.C0/^/^(No.2.)  vol.26,  p.  147 

2.  The  Plaintiff  acted  as  the  land  agent 
and  house  steward  of  the  testator,  but  he 
resided  out  of  the  house.  Held,  that  he 
was  entitled,  under  a  bequest,  '*  to  all  my 
servants  and  day-labourers  who  shall  be 
in  my  service  at  the  time  of  my  death  one 
full  year's  wages."  Artutrong  v.  Claver- 
nig'  vol.  27,  p.  226 

SERVICE. 

[See  Atfidavit  of'  Service,  Married 
Woman,  Petition  (Costs),  Service 
OF  Decree,  Service  out  of  Juris- 
diction, Substituted  Service.] 

1.  Service  of  a  aubpeena  by  leaving  a  copy 
at  the  Defendant's  residence  sealed  up  in 
a  letter,  at  the  same  time  producing  the 
original,  held  regular.  The  Earl  qf  Chet- 
tetjuid  V.  Bomd.  vol.  2,  p.  268 

2.  Receiver's  accounts  were  passed  in  the 
Msster's  office  in  the  absence  of  the  ex- 
ecutor, the  warrants  having  been  regu- 
larly served  on  his  clerk  in  Court  but  not 
having  been  forwarded  to  him.  The 
Court,  under  the  circumstances,  remitted 
the  matter  to  the  Master's  office,  to  give 
the  executor  an  opportunity  of  stating 
bis  objections  to  the  accounts.  Ol4fieUi 
V.  CobbetU  vol.  2,  p.  444 

3.  A  party  consenting  to  the  alteration  of  a 
date  of  an  order  after  it  had  been  served, 
cannot  object  that  the  order,  as  altered, 
has  not  been  served  on  him.  Stubhe  v. 
Sargtm.  vol.  4,  p.  400 

^*  Where  husband  and  wife  are  Defendants, 
and  the  suit  does  not  relate  to  separate 
esute,  service  of  a  copy  of  the  bill  on  the 
husbuid  alone,  under  the  28rd  General 


Order  of  Auguet,  1841,  is  good  service. 
Kent  V.  Jacobs,  vol.  5,  p.  48 

5.  To  obtain  an  order  under  24th  General 
Order  ot  August,  1841,  it  is  necessary  to 
produce  an  affidavit  that  no  account,  &c. 
18  sought  against  the  Defendant.  Davit 
V.  Prtrnt,  voL  5,  p.  102 

6.  Service  of  a  notice  of  motion  on  a  Scotch 
company,  not  party  to  the  suit,  at  its  office 
in  London,  held  good.  Maclaren  v.  Stain- 
ton,  voL  16,  p.  279 

7.  According  to  the  recent  practice,  the 
Court  disapproves  of  the  appearance  of 
parties  on  the  hearing  of^  a  petition, 
though  served  where  their  appearance  is 
unnecessary,  and  their  costs  will  be  dis- 
allowed.   Day  V.  Crqft.     vol.  19,  p.  £18 

8.  A  party  who,  from  the  heading  of  the 
account,  was  properly  served  with  a  pe- 
tition, but  whose  appearance  was  unne- 
cessary, refused  his  costs.  In  re  Justifies 
qf  Coventry.  vol.  19,  p.  158 

SERVICE  OF  DECREE. 
[See  Four-DAT  Order.] 

1.  An  order  was  made  on  a  person,  not  a 
party  to  the  cause,  for  payment  of  a  sum 
of  money  within  three  weeks  from  the 
date  of  the  order,  but  it  was  not  served 
until  after  the  expiration  of  that  time. 
Held,  irregular,  and  the  subsequent  pro- 
ceedings to  a  commitment  were  set  aside. 

Mode  of  enforcing  payment  of  a  sum 
of  money  under  an  order  of  the  Court 
against  one  not  a  party  to  the  cause. 
Duffield  V.  Elwes.  vol.  2,  p.  268 

2.  An  order  on  a  solicitor  to  deliver  his  bill 
requires  personal  service.    Re  Catlin, 

vol.  18,  p.  510 

3.  A  person  served  with  the  decree  after- 
wards married.  Held,  that  the  proper 
way  of  bringing  the  trustees  of  her  mar- 
riage settlement  before  the  Court  was  by 
service  of  the  decree.      While  v.  Stewart, 

vol.  35,  p.  804 

SERVICE  OUT  OF  JURISDICTION. 

1.  Service,  out  of  the  jurisdiction,  of  a  sub- 

poena  for  payment  of  costs,  is  irregular. 

Hawkins  v.  Hall,  vol.  1,  p.  78 

2.  Service  abroad  of  a  subpcena  to  appear, 
ordered  under  the  4  fie  6  JVilL  4,  c.  82, 
in  a  case  where  English  funds  were  al- 
leged to  have  been  improperly  sold  out 
and  invested  in  Austrian  stock  and  Dutch 
and  Portuguese  bonds.     Dodd  v.  Webber. 

vol.  2,  p.  502 

3.  Service  abroad  of  a  subpoena  to  appear 
and  answer  directed,  upon  a  defendant  of 
unsound  mind  not  so  found  by  inquisi- 
tion.    Biddulph  V.  Lord  Camoys. 

vol.  7,  p.  580 

4.  Upon  an  application  to  serve  a  subpoena 
abroad,  an  affidavit  merely  shewing  the 
place  of  residence  abroad  of  the  Defend- 
ant seven  weeks  previous  is  insufficient 
Fieske  v.  Buller,  vol.  7,  p.  581 
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5.  Liberty  being  given  to  serve  a  tubpogna 
in  Ireland,  the  periods  limited  under  the 
2nd  article  were  ten  days  to  appear,  six 
weeks  to  plead,  answer,  or  demur,  not  de- 
murring alone,  but  no  order  was  made  as 
to  the  time  of  demurring  alone.  Brown 
V.  Stanton.  vol.  7,  p.  582 

6.  Leave  was  asked  to  serve  a  tubpana  on  a 
Defendant  at  Holyrood  Houte,  Held, 
that  it  was  not  necessary  so  to  limit  the 
Order,  and  leave  was  given  to  serve  it 
anywhere  in  Scotland.  Hlenkintoftp  v. 
BUnkintopp,  vol.  8,  p.  612 

7.  A  bill  was  filed  by  the  Plaintiff,  on  be- 
half of  the  shareholders,  against  an  Irish 
railway  company  and  its  fifteen  directors, 
fourteen  of  whom  were  resident  in  Ire- 
land. An  application  to  discbarge  an 
order  giving  leave  to  serve  the  companv 
with  a  subpoena  in  Ireland  was  refused,  all 
the  parties  except  the  company  having 
already  appeared.    Lewis  v.  Baldwin, 

vol.  11,  p.  158 

8.  A  Scotchman  died  in  London  possessing 
larffe  real  and  personal  estate  in  Scotland, 
and  a  comparatively  very  small  personal 
estate  in  England.  The  Plaintiff,  resi- 
dent in  Scotland,  filed  a  bill  against  the 
four  trustees,  three  of  whom  resided  in 
Scotland,  to  administer  the  real  and  per- 
sonal estate,  and  obtained  an  order,  under 
the  33rd  Order  of  Map,  18i5,  to  serve  the 
three  trustees  in  Scotland.  A  motion  to 
discharge  that  order  was  refused,  it  not 
being  the  proper  time  to  raise  the  ques- 
tion, and  there  being  a  case  for  the  exer- 
cise of  the  jurisdiction  of  this  Court. 
Meiklan  v.  Campbell.  vol.  24,  p.  100 

9.  As  to  the  extent  to  which  the  Court  will 
enter  into  the  merits,  on  an  application 
to  serve  its  process  out  of  the  jurisdic- 
tion, and  on  an  application  to  discharge 
such  an  order.  Maclean  ▼.  Dawson.  (No 2.) 

vol.  27,  p.  25 

10.  The  Court  will  not,  on  a  motion  to  dis- 
charge an  order  for  service  abroad,  enter 
into  the  question  whether  the  matter  can 
be  better  decided  in  a  suit  there  than  in 
this  Court.  Such  a  question  ought  pro- 
perly to  be  raised  after  appearance.  Ibid. 

11.  If  a  genera]  power  of  appointment  be 
expressly  given  to  a  married  woman  over 
any  property  or  any  interest  in  property, 
such  property  or  interest  does  not  thereby 
become  settled  to  her  separate  use,  nor 
doei  it  become  so  by  ber  exercising  the 
power.    Hobdajf  v.  Peters.    ( No.  2.) 

vol  28,  p.  354 

12.  The  jnrisdiction  of  the  Court  of  Chan- 
eery  is  not  extended  by  the  statutes  au- 
thorizing service  abroad.  Cookney  v.  An- 
derson.  vol  31,  p.  452 

13.  Defendants  served  abroad  who  have  ap- 
peared may  still  demur  to  the  jurisdic- 
tion.   Ibid. 

14.  Principles  which  govern  the  cases  of 
Jarisdiction  of  this  Court  over  parties  to 
coDtracca  who  are  abroad.    Ibid* 


15.  On  an  application  to  serve  a  bill  out  of 
the  jurisdiction,  the  Court  does  not  re- 
quire the  allegationa  of  the  bill  to  be 
stated,  the  Plaintiff  must  take  the  order 
at  hia  own  risk.    Brooke  v.  Morisan. 

vol.  32.  p.  652 

SET  OFF. 

1.  Costs  receivable  and  payable  by  two 
parties,  ordered  to  be  mutually  let  off, 
without  regard  to  the  lien  of  the  soliciton. 
Cattell  V.  Simons.  vol.  6,  p.  304 

2.  The  Master  of  the  Rolls  has  jurisdiction 
to  direct  costs,  which  have  been  ordered 
by  the  Lord  Chancellor  to  be  paid  bj 
the  Defendant  to  the  Plaintiff,  to  be  set 
off  against  costs  ordered  by  the  Master 
of  the  Rolls  to  be  paid  by  the  Plaintiff  to 
the  Defendant  The  order  may  be  ob- 
tained on  motion,  and  the  notice  of 
motion  may  be  given  before  the  taxatioD. 
Ibid. 

8.  The  Lord  Chancellor,  on  the  8th  of 
November  ordered  the  Defendant  to  pay 
costs  to  the  Plaintiff,  but  the  order  vai 
not  completed  till  the  28rd  of  Decern^. 
The  Master  of  the  Rolls  on  the  15tb  of 
December  ordered  the  Plaintiff  to  pay 
costs  to  the  Defendant,  and  on  the  19th 
the  Plaintiff  offered  to  set  off  the  cost& 
The  Defendant  in  Jamuary  folloviog 
issued  an  attachment  for  the  costs. 
Held,  that  the  Plaintiff,  notwithstanding 
he  was  in  contempt,  might,  under  these 
circumstance!,  move  to  set  off  the  com 
Ibid. 

4.  By  the  decree  sums  due  firom  a  legatee 
were  ordered  to  be  set  off  against  her 
share  of  the  testator's  estate,  and  her 
costs  were  ordered  to  be  paid  to  her  so- 
licitor. It  being  found  that  the  claiotf 
against  her  excMded  her  portion  of  the 
estate,  and  the  legatee  being  ineolveot, 
an  application  was  made  by  motion,  that 
the  coats  ordered  to  be  paid  to  ber  soli- 
citor might  be  carried  to  the  credit  of  her 
account.  The  Court  stayed  the  psyneot 
of  the  costs  for  a  month,  in  order  that  the 
matter  might  be  set  right  Nkktlsmf' 
Norton.  vol  7,  p*  ^ 

5.  A  purchaser  being  a  creditor  of  the 
agent  of  the  vendor  of  an  estate,  ia  not 
entitled,  by  agreement  with  the  sgent 
alone,  to  place  the  d^c  doe  to  the  agent 
to  the  debit  of  the  principal,  on  aocoont 
of  the  purchase-money.     Yeomg  v.  WhiU. 

voL  7,  p.  506 

6.  Bankers  stopped  payment,  bein^  io- 
debted  to  jt.  on  his  separate  aeeoant,  and 
creditors  of  J.  and  B.  on  ^cir  joint  ac- 
count J.  assigned  bis  credit  to  J.  and 
B.9  and  gave  notice  to  the  banken  to 
transfer  it  accordingly,  which  they  ne- 
glected to  do.  Afterwards  die  bsabn 
committed  an  act  of  bankruptcr*  u^ 
were  declared  bankrwpla.  Hdd,  that,  in 
equity,  ^.  and  &  were  not  cstidcd  to 


GENERAL  INDEX. 


401 


set  off  the  two  debti.    Wmits  t.  (AHstie. 

▼oL  11,  p.  546 

7.  Cross  costs  in  two  suits  ordered  to  be  set 
off.     Bmdg€  V.  Budge.        vol.  12,  p.  386 

8.  By  an  order  of  the  Court,  the  costs  to  be 
incurred  by  a  married  woman  suing  by 
her  next  aiend  in  a  future  proceeding 
were  ordered  to  be  paid  to  A,  B,,  her 
solicitor.  Pending  the  proceedings,  J.  B. 
was  discharged,  and  C.  Z).  appointed 
solicitor.  A,  B.  received  the  whole  costs. 
Held,  that  A,  B.  could  not  set  off,  as 
against  the  amount,  a  debt  due  to  him 
from  the  next  friend.  Ex  pmrte  BaiUy  s  In 
re  Bantwrd.  voL  14,  p.  18 

9.  A.  in  an  action  became  entitled  to  re- 
ceive costs  from  B.,  and,  in  a  suit  respect- 
ing the  same  matters,  he  became  liable 
to  pay  costs  to  B,  A,,  being  unable  to 
obtain  payment,  asked  by  petition  that 
the  costs  might  be  set  off,  but  the  appli- 
cation was  refused.    Colleti  ▼.  Preetom, 

vol.  15,  p.  458 

10.  Equitable  right  of  set-off  enforced  after 
a  judgment  at  law.    SmUk  v.  Parket. 

vol.  16,  p.  115 

11.  A  bankrupt  executor  was  charged  with 
interest  on  his  balances,  but  he  was  al- 
lowed his  costs  of  suit.  Held,  that  the 
costs  subsequent  to  the  bankruptcy  were 
not  to  be  set  off  against  his  debt,  which 
had  accrued  prior  to  his  bankruptcy. 
Cottom  V.  Clark.  vol  16,  p.  134 

12.  A  creditor  of  an  intestate  purchssed 
part  of  the  intestate's  goods  from  his  ad- 
ministrator. Held,  that  he  could  not  set 
off  the  amount  against  a  debt  due  to  him 
from  the  intestate  at  his  decease.  Lam^- 
barde  r.  Older,  voL  17,  p.  542 

13.  A  trading  firm  assigned  their  estate, 
stock,  debts  due  to  the  firm,  ficc,  to  trus- 
tees, upon  trust  for  sale  and  distribution, 
with  power  to  carry  on  the  business,  but 
the  trustees  did  not  thereby  undertake  to 
discharge  the  liabilities  of  the  firm.  The 
deed  of  assignment  contained  a  proviso, 
making  it  void  if  the  firm  became  bank- 
rupt before  a  certain  day.  The  Plain- 
tiffs, who  were,  at  the  date  of  the  assign- 
ment, creditors  of  the  firm,  afterwards 
became  indebted  to  the  trustees,  who 
continued  to  carry  on  the  business.  The 
firm  becoming  bankrupt  before  the  day 
named, — Held,  that  the  Plaintiffs  had 
no  right  to  a  set-off,  but  that  the  result 
would  have  been  different  if  the  Plain- 
tiffs, instead  of  creditors,  had  been 
debtors  at  the  date  of  the  assignment, 
and  had  afterwards  become  creditors  of 
the  trustees.    Hunt  v.  Jeetel. 

vol.  18,  p.  100 

14.  Principles  stated  as  to  the  right  of  set- 
off, where  a  bond  is  given  by  a  customer 
to  his  bankers,  in  the  following  different 
instances :— 1st,  where  the  firm  remains 
unaltered ;  2nd,  where  it  is  changed ; 
Srd,  the  bond  'i»  assigned  to  the  new  firm ; 

VOL.  XXXVI— 4. 


4th,  where  it  is  assigned  to  a  stranger ; 
5th,  where  notice  of  the  assiniment  is 
given;  and  6th,  where  it  is  omitted  to  be 
given.    Cavendith  v.  Oeavee. 

voL  24,  p.  163 

15.  If  a  customer  borrows  money  from  his 
bankers,  and  gives  a  bond  to  secure  it, 
and  afterwards,  on  his  general  banking 
account,  a  balance  is  due  to  the  customer 
from  the  same  bankers,  who  are  the  ob- 
ligees of  the  bond,  a  right  to  set  off  the 
balance  against  the  money  due  on  the 
bond  exists,  both  at  law  and  in  equity. 
Ibid. 

16.  If  the  firm  were  altered,  and  the  bond 
assigned  by  the  original  obligees  to  the 
new  firm,  and  notice  of  that  assignment 
given  to  the  debtor,  and  it,  after  Uiis,  a 
balance  were  due  to  him  from  the  new 
firm  (the  assignees  of  the  bond),  then  no 
right  of  set-off  would  exist  at  law,  because 
the  assignment  of  the  ehese  <»  action 
would  be  inoperative  at  law,  and  the  ob- 
ligees of  the  bond,  and  the  debtor  on  the 
general  account,  would  be  different  per- 
sons ;  but  as  in  equity  the  persons  en- 
titled to  the  bond,  and  the  deotors  on  the 
general  account,  would  be  the  same  per- 
sons, a  right  of  set-off  would  exist  in  this 
Court,  and  the  customer  would  in  equity 
be  entitled  to  set  off  the  balance  due  to 
him  against  the  bond  debt  due  from  him. 
Ibid. 

17.  If,  after  the  bond  had  been  given,  it 
had  been  assigned  to  strangers,  and  no 
notice  of  that  assignment  had  been  given 
to  the  original  debtor  (the  obligor  of  the 
bond),  then  his  rights  would  remain  the 
same.  Thus,  if  the  assignment  had  been 
made  to  the  stranger  before  any  altera- 
tion of  the  firm,  then  the  right  of  set-off 
would  still  remain  at  law,  where  the  ob- 
ligees of  the  bond  and  the  debUnrs  on  the 
general  account  would  be  the  same  per- 
sons, and  in  equity  also,  if  the  matter  of 
account  were  brought  here,  as  the  assig- 
nees of  the  eftofe  in  action  would  be  bound 
by  the  equities  affecting  their  assignors. 
Ibid. 

18*  But  if  notice  of  that  assignment  had 
been  given  to  the  original  debtor,  no 
right  of  set-off  would  exist  in  this  Court 
for  the  balance  subsequently  due  from 
the  bankers  to  the  obligor ;  because  the 
persons  entitled  to  the  bond  would,  as 
the  obligor  knew,  be  different  persons 
from  the  debtors  to  him  on  the  general 
account,  with  whom  he  had  continued  to 
deal.    Ibid. 

19.  If  the  assignment  of  the  bond  had  been 
made  to  the  new  firm,  with  notice  to  the 
obligor,  they  would,  if  debtors  on  the  ge- 
neric account,  be  liable  to  the  same  rights 
in  equity  of  set-off  as  if  they  had  been  the 
obligees.    Ibid. 

20.  If,  after  the  alteration  of  the  firm,  and 
after  the  assignment  of  the  bond  to  tlie 
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XliV.  voL  2$t  p^  73 

31.  Id  a  ant  bj  Ae  aezt  of  kia  of 
agaiiiac  tbe  repRsentativca  of  Jt 
limtary  paynwnti  wbidi  bad  been  made 
b^  the  reprgaeutatiwet  of  Jame»^  out  of 
bia  aaCate,  onder  verbal  diractioQa  gircn 
\n  btn,  were  bdd  not  to  be  a  aatiafrc. 
noot  pro  kmi9f  of  the  Plaintifi^a  ri|^t  to 
JpknfM  rcaidoarj  eatate,  or  to  be  capable 
of  baiiif  Mt  off  agatnal  die  Plaintiflb  de- 
■Huuto.    Cowkikmf  r,  Hartfy. 

ToL  25,  p.  169 

34.  A,B.  WM  entitled  to  a  ahare  of  fimda 
b«ld  npOD  tha  tnista  of  bia  father'a  mar- 
Hflf t  fattltment,  and  for  which  hb  fii- 
tbar'f  Mtat0  waa  liable.  He  waa  one  of 
bit  father's  exceutork  In  a  auit  to  ad« 
aiiniatar  the  trutta  of  the  settlement  and 
his  flither's  estate,  a  large  balance  was 
found  due  from  A»  B»  as  executor.  Held, 
that  the  trustees  of  the  settlement  were 
entitled  to  retain  such  balance  out  of 
A,  B,*§  share,  and  that  purchasers  from 
J*  B»f  pending  the  suit,  with  notice  of 
the  proceedings^  were  bound  by  the  same 
eouity.    Irby  ▼.  Irby,        roh  25,  p.  632 

U,  The  accruing  payment  of  an  annuity 
due  to  a  wife  could  not  be  set  off  aaainst 
A  prior  existing  debt  of  the  husband. 
Ptt^  V.  LittU.  fol.  26,  p.  1 

26.  A  husband,  being  held  liable  at  the  suit 
of  the  children  of  his  wife's  first  mar- 
riage to  replace  trust  funds  received  by 
him,  claimed  a  large  sum  expended  in 
maintaining,  6rc.  the  children  after  the 
second  marriage.  The  claim  was  disal- 
lowed. Grove  v.  Price.        vol  26,  p.  105 

27.  At  the  death  of  the  testator,  A.  B,  owed 
him  650/.  for  the  purchase  of  his  busi- 
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of  sel-aff  ifta 

(Nal.) 

VQL30,p.e!5 

ofpartofibe 

tB  B  kgatc^  who  after- 

Ic^cy.    Nodeeof 

totbea- 


Hdd^that  tbey  bad,  as  agiioit 
a  light  to  set  off  die  xnt 
the  legatoe  at  tte  dale  of  the 
aabsequsBt  lentb 


the 


30.  The  I btoi  i  of  a  debt  coBMnencedm 

at  law  to  leeovcr  H  in  die  name  of 

The  debtor  pleaded  s  parol 
betweea  hiai  and  the  saaignor 
by  way  of  set-oC  Thereupon  tbe  PUio- 
tiff  at  law  filed  a  bill  to  obtain  equitable 
rdief.  It  waa  diswiissed  widi  costs.  M 
T.  IFialc.  voL31,p.520 

31.  A  legacy  ssay  he  aet  off  against  s  debt 
of  the  legatee  to  tbe  teatatocs,  Uioivli 
aoch  debt  is  haired  by  the  Statute  of  IJ- 
mitationa.  Cbafes  ▼.  Cbolat.  voL3S, pi S49 


SETTING  ASIDE  DEEDS. 

[SiS  CaTCBIHO  BaROAIN,  DlLAT,FtAVD, 
MlSXBPXSSBNTATIOir,     MiSTAKB,  Vn- 

Dui  Inflcbhcb.] 

1.  As  to  the  necesnty  of  a  reconveyance 
on  setting  aaide  a  deed  in  equity.  JU^ 
mtf' General  v.  Magdalen  CoUege. 

voL  18,  p.  S28 

2.  Form  of  decree  on  aetting  aside  deedi 
partially,  viz.,  as  against  cxeditors  only. 
Bolt  V.  SmUh.  roL  21,  p.  ^^ 


SETTING  DOWN. 
ISee  Short  Causb.] 

1.  The  twelve  daya  for  aetting  down  a  de- 
murrer under  the  34th  General  Onlcr  of 
Auguet,  1841,  are  not  ^fiae  days.  Gurlt» 
V.  Bichmemd.  vol  4,  p.  ^ 

2.  A  bill  of  revivor  and  supplement  was 
filed  to  bring  new  trustees  before  tbe 
Court  It  was  supplemental  as  to  tbe 
trustees,  but  a  bill  of  revivor  as  regarded 
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the  other  Defendanti.  Held,  that  it  wai 
only  necemry  to  set  down  the  bill  to  be 
heard  as  againit  the  new  tnitteei.  Huttey 
▼.  DweU.  ToL  7,  p.  499 


SETTLED  ACCOUNT. 
iSee  Account,  Plea,  Relbasb.] 

1.  An  account  between  an  aged  tenant  for 
life  and  the  remainderman  (who  was 
also  executor),  which  was  settled  and 
signed  by  the  tenant  for  life  under  the 
advice  of  her  solicitor,  set  aside,  on  the 
ground  of  the  executor  not  having  fur- 
nished full  information,  of  the  account 
being  founded  on  an  erroneous  opinion 
of  counsel  aB  to  the  rights  of  the  parties, 
obtained  e*  parte  by  the  executor,  and  of 
the  account  being  complicated  in  its  form, 
and  though  professing  to  be  made  in  con- 
formity with  the  opinion,  yet  containing 
an  addition  of  a  purchase  and  sale  be- 
tween the  parties.  Pickering  ▼.  Picker' 
img,  vol.  2,  p.  SI 

2.  An  account  was  settled,  and  releases  ex- 
ecuted between  the  residuary  legatees  of 
a  partner  and  the  representatives  of  the 
surviving  partner.  Numerous  and  im- 
portant errors  in  the  account  having  been 
proved,  the  release  was  set  aside,  but 
having  regard  to  the  lapse  of  time,  and 
the  loss  of  books  and  documents,  the 
Court  declined  opening  the  accounts  al- 
together, but  gave  liberty  only  to  sur- 
charge and  falsify*    Millar  v.  Craig. 

vol.  6,  p.  438 

3.  A  husbandry  lease  of  charity  lands  for 
200  years  at  a  fixed  rent,  cannot,  unless 
there  be  some  special  reason,  be  sup- 
ported in  equity. 

Such  a  lease  of  chsrity  lands  cannot  be 
supported  upon  any  custom  of  the  coun- 
try in  which  the  lands  are  situate.  The 
Atteme^'General  v.  Pargeter. 

vol  6,  p.  150 

4.  J.  Bf  entitled  to  a  share  of  a  residue, 
made  a  settlement  of  the  balance  appear- 
ing upon  a  setdement  of  accounts  with 
the  executors  upon  himself,  and  after- 
wards on  C  Dn  B  volunteer.  Held,  that 
CL  D.  could  not  against  the  will  of  A.  B. 
open  die  setdement  of  accounts  with  the 
executors.    Parker  v.  Bloiam, 

vol.  20.  p.  295 

5.  Practice  under  the  Settled  estates 
Leases  and  Sales  Act  Re  Brealey's 
Settled  Betaiee.  vol.  24,  p.  220 

6.  Where  a  married  woman  is  the  peti- 
tioner, her  consent,  under  the  19  &  20 
net.  c.  120,  ss.  87, 38,  should  be  taken 
subsequent  to  the  petition  being  an- 
swered, but  before  any  further  proceed- 
ing, and  an  independent  solicitor  should 
take  her  consenL    Ibid* 

7.  Whether  the  Court  can  direct  leases  and 


sales  under  the  19  &  20  Vict.  c.  120,  in  a 
cause  without  a  petition,  qtuere.  Harvey 
V.Clark,  vol.  26.  p.  7 

8.  The  effect  and  operation  of  the  Settied 
Estates  Act  (19  &  20  Fict.  c.  120)  ex- 
plained.  Grey  v.  Jenkins,    vol.  26,  p.  861 

9.  The  expression  **  persons  entitled,"  in 
the  Settled  Estates  Act,  means  persons 
beneficially  entitled,  and  all  persons  be- 
neficially entitied  must  concur.  Trus- 
tees can  only  consent  for  unborn  chil- 
dren, but  trustees  with  a  power  of  sale 
may  join  in  a  sale  which  will  bind  all 
persons  claiming  uudcr  their  trust.   Ibid. 

10.  Under  the  Settied  EsUtes  Act  (19  & 
20  Fict.  c.  120X  the  Court  will  not  au- 
thorize the  sale  of  a  portion  of  the  esute, 
for  raising  money  to  make  the  necessary 
roads  on  building  land ;  but  it  will  autho- 
rize leases  on  the  terms  of  the  lessees' 
making  such  roads.  In  re  Chambere ;  In 
the  matter  rf  the  Settled  Estaiee  Jet. 

vol.  28,  p.  668 

11.  Declsratory  decree  that  it  is  fit  and 
proper  that  an  application  should  be 
made  to  parliament  to  extend  the  leasing 
powers  affecting  a  settied  estate.  Savile 
V.  Bruce.  vol.  29,  p.  667 

12.  In  taking  accounts  in  chambers  the 
Court  never  disturbs  a  settied  account 
between  the  parties.    Neteen  v.  Wetten. 

vol.  31,  p.  815 
18.  Upon  a  petition  under  the  Settled  Es- 
tates Act,  an  infant,  remotelv  interested, 
had  been  bom  after  the  advertisement 
had  been  made.  The  Court  permitted 
him  to  be  made  a  party  by  amendment, 
and  dispensed  witn  further  advertise- 
ments.   Re  HorUm*t  SeUled  Ettate. 

vol.  84,  p.  886 
14.  Order  msde  under  the  Settied  EsUtes 
Act,  saving  the  rights  of  pecuniary  lega- 
tees interested  in  the  estate,  who  were 
numerous.   In  the  wtatterqf  Parry*  m  Will. 

vol  84,  p.  462" 
16.  Upon  the  dissolution  of  a  partnership, 
and  the  settiement  of  all  accounts  be- 
tween tiie  partners  J.  B.  (the  continuing 
partner)  took  some  of  the  debts  as  gooa 
debts.  One  turned  out  to  be  bad,  the 
securities  for  it  having  been  fraudulentiy 
abstracted  by  a  clerk.  Held,  that  A.  B. 
could  not  sustain  a  bill  to  rectify  or  set 
aside  tiie  settiement  of  accounts.  Laing 
V.  Qmipbell.  vol.  36,  p.  3 


SETTLEMENT. 
[iSee  Mar&iaob  Sbttlbmbnt.] 

SEVERING  IN  DEFENCE. 

1.  Where  several  persons  are  made  De- 
fendants in  respect  of  a  joint  fiduciary 
character  only,  or  if  any  beneficial  inte- 
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rest  which  they  may  have  does  not  con- 
flict with  their  duty,  they  ou^ht  not  to 
•ever  in  their  defences,  otherwise  one  set 
of  costs  only  will  be  allowed  them.  Oaunt 
y.  Taylor,  vol.  2,  p.  846 

2.  The  same  solicitor  put  in  and  set  down 
for  hearing  two  pleas  for  want  of  parties 
for  two  several  Defendants,  and  they  were 
both  allowed :  the  Plaintiff  was  ordered 
to  pay  the  costs  of  one  only  of  such  pleas. 
Tarbuek  v.  fVoodeoek,  vol.  8,  p.  289 

8.  The  two  co-heiresses  of  a  trustee,  who 
lived  at  a  distance  from  each  other,  were 
made  parties  to  a  suit  for  enforcinv  the 
performance  of  marriage  articles.  They 
submitted  to  act  as  the  Court  might  di- 
rect, and  defended  separately.  Held, 
they  were  entitled  to  two  sets  of  costs. 
jfldridgtj,  fV$sthrook,  vol.  4,  p.  212 

4.  Husband  and  wife,  entitled  in  the  wife's 
right  to  a  share  of  residue,  were  living 
apart,  and  they  defended  separately. 
Held,  entitled  to  only  one  set  of  costs. 
Oar$if  V.  fVhUtinqkam,  vol.  6,  p.  268 

8«  A  party  entitled  to  a  share  of  the  resi- 
due became  bankrupt.  Held,  that  he 
and  his  assignees  were  entitled  to  one 
set  of  costs  between  them.    IbkL 

6.  Costs  refused  to  one  of  two  trustees  who 
had  declined  to  transfer  a  fund  to  the 
party  entitled,  and  had  severed  in  his  de- 
fence.   ^lUn  V.  Thorp.  voL  7,  p.  72 

7«  Difficulty  in  determining  whether  Co« 
Defendants  have  improperly  severed  in 
their  defences.    Orttdy  v.  Lavnufer. 

vol.  11,  p.  417 

8.  A  local  board  of  health  held  not  justified 
in  polluting  the  surface  water  which 
flowed  by  an  open  gutter  into  a  canal,  by 
divertinp^  it  into  a  sewer,  and  passing  the 
sewage  into  it.  Tho  Manehetter,  Shtffieldt 
A^,  Railway  Company  v.  Tho  Workiop 
Board  rfHtaltK  vol.  28,  p.  198 

9.  Where  a  canal  company  had  a  statutory 
power  to  supply  it  with  water  out  of  such 
'*  brooks,  streams  and  watercourses  as 
should  be  found  within  a  certain  dis- 
tance." Held,  that  it  would  be  difficult 
to  hold  that  the  mere  surface  water  of  a 
road,  not  arising  firom  any  cpring  or  na- 
tural certain  supply,  could  fall  within  the 
act,  so  far  and  to  such  an  extent,  as  to 
exclude  a  local  board  of  health,  under 
the  Public  Health  Act,  from  making  a 
system  of  drainage  essential  to  the  dis- 
trict, which,  offending  against  the  rights 
of  no  one  in  any  other  particular,  merely 
allowed  to  flow  through  gratings  into  the 
sewer  the  water  collected  on  a  public 
road  from  rain  and  from  the  overflowing 
of  the  surplus  of  the  neighbouring 
houses,  which  water  had  theretofore 
flowed  down  an  open  gutter  into  a  canal. 
Ibid. 

10.  The  Metropolitan  Board  of  Works  con- 
structed a  sewer  in  the  high  road,  and 
the   LewUham   district   board   made  a 


branch  sewer  mnoiBg  nlD  iL  Tbei 
bined  effect  of  the  two  wn,  to 
ornamental  pood  and  rivvkt  in  the  ad- 
joining  lands  of  the  PlaindC  la  a  ait 
to  obtain.an  injoiictioiB,  Held*  frit,  that 
neither  of  die  boards  wcr^  in  ropcct  to 
the  diversion  of  the  water,  to  be  oealcd 
as  clothed  with  the  righto  or  obfiginom 
of  adjoining  landowners.  Sccoiidly,  that 
they  had  not  exceeded  ^hcir  stototorj 
rights  so  aa  to  be  liable  to  be  Ratrsioed 
by  injunction ;  thirdly,  bat  that  if  eitber 
of  these  boards  were  producing  diis  in- 
jury to  the  Plaintiffik,  by  the  imAiUal  w 
improper  construction  of  the  sewer,  this 
Court  would  interfere  to  jirevent  it;  and 
fourthly,  that  such  not  hevag  die  case,  the 
rights  of  the  Plaintifia  were  limited  tst 
claim  for  compenaation  under  the  11  Jfc 
12  rut.  c.  112,  s.  80,  and  the  18  ft  19 
Viet,  c  120,  a.  86.  Stamtum  v.  WoUryAt 
Stainton  y.  The  MetropoHtmt  Bmri  f/ 
Workt  <md  tho  Lewisham  DUtriet  Board  •/ 
Worki.  yoL  23,^215 

11.  Two  trustees,  who  aeyered  in  their  de- 
fences, were  allowed  one  aet  of  costs  only. 
One  of  them,  by  his  answer,  impoted 
misconduct  to  the  other,  which  rendered 
it  necessary  for  him  to  sever,  and  he 
asked  for  the  whole  costs.  The  Court 
being  unable,  on  the  answers,  to  deter- 
mine the  question,  left  thedivisioa  tothe 
Taxing  Master.    CSpiirar  y.  Hnmpkrty. 

yol.2$,p.40S 

12.  The  Court  does  not  compel  perwns 
who  have  different  shares  in  an  estate  to 
appear  by  the  same  solicitor,  because  their 
interests,  as  regards  their  oppositioo  to 
the  claim  of  the  Plaintiff,  are  identks). 
Therefore,  the  bill  being  dismissed  widi 
costs,  each  of  such  persons  gets  his  sepa- 
rate costs.  But  a  trustee  and  his  eaiid 
quo  trust  gets  but  one  set  of  costs  be- 
tween them ;  and  so  the  person  entitled 
to  a  share  and  all  his  mcumbraoccn 
have  but  one  set  of  costs,  which  is  pay- 
able to  the  first  incumbrancer.  Bmont 
r.Hood.    (No.  2.)  yoL27.p618 

18.  One  set  of  costs  bein^  allowed  to  tiw- 
tees  who  had  severed  in  their  defences, 
the  division  of  it  was  left  to  the  Taxing 
Master.    Jttortuy^Oouoml  y.  WyoOle, 

yol.28,p.464 


SHARES. 

[Sio  Description  or  Gipt,  Sbarb  (Fot- 
peiturb),  Share  (Transper),  Sharks 

HOLDER.] 

1 .  The  purchaser  of  *'  scrip  certificates"  in 
a  proposed  railway  company  which  had 
not  obtained  any  act  of  pariismeot. 
Held,  after  the  act  had  pasaed,  and  in  the 
absence  of  any  special  contract,  not 
bound  to  take  a  transfer  of  the  corre- 
sponding shares  from  his  yendcr,  or  to 
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indemoiry  him  from  the  amouat  of  calls 
subaequently  made.    Jaekscm  t.  Cocker. 

ToL  4,  p.  59 

2.  Held,  that  scrip  shares  were  not  inalien- 
able. Bxpartt  Bagg9i  B*  The  Northern 
Coai  Mimmg  GnapoNV.         toI.  18,  p.  162 

3.  A  company  was  authorized  by  some  acta 
of  parliament  to  create  new  shares  *'  hay- 
ing preference  in  payment  of  dividends,'* 
and  by  others  to  create  new  shares,  "  and 
to  guarantee  dividends  or  interest"  not 
exceeding  a  suted  rate  per  annum.  The 
company  created  five  sorts  of  preferen- 
tial shares,  aome  with  a  *' preferential 
dividend  out  of  working  profits,"  others 
with  "preferential  dividends,"  and  others 
with  a  "preferential  interest  or  divi- 
dend,"  but  giving  to  one  class  only  a 
right  to  their  arrears.  Held,  that  all  the 
preference  shareholders  were  entitled  to 
nave  the  deficiencies  of  their  dividends 
or  interest  in  one  year  made  up  in  the 
aaccecding  years,  in  priority  to  any  pay- 
ment to  the  ordinary  shareholders,  but 
without  interest.  Carry  v.  The  London- 
derry  and  BnnitkiUen  Railway  Company, 

vol.  29,  p.  263 

4.  The  remedy  for  recovering  the  deposit 
tm  shares  is  by  action  at  law  and  not  by 
hill  in  equity.    DenUm  v.  MaeneiL 

vol.  86,  p.  652 

SHARES  (FORFEITURE). 

1.  Directors  had  power,  on  nonpayment  of 
calls,  to  sue  for  them  or  forfeit  and  sell 
the  shares.  They  proposed  to  a  share- 
holder to  relieve  hiro  from  further  liabi- 
lity, on  his  consenting  to  an  absolute 
forfeiture.  He  assent^,  but  the  direc- 
tors, having  afterwards  discovered  that 
he  was  in  good  circumstances,  refused  to 
complete.  The  Court  declined  to  com- 
pel the  directors  specifically  to  perform 
the  contract.  Harris  v.  North  Devon  RaH- 
way  Company.  vol.  20,  p.  384 

SHARES  (TRANSFER). 

[See  Transfer.] 

1.  A  transfer  of  shares  in  a  banking  com- 
pany, diough  invalid  at  law  for  want  of 
a  proper  consent  of  a  "  Board  of  Direc- 
tors" to  the  transfer,  yet  supported  in 
equity,  the  transfer  having  been  made  in 
"The  Share  Register  Boo*k,"  three  di- 
rectors having  given  the  customary  cer- 
tificate of  the  transfer,  and  a  return 
having  been  made  to  the  Stamp  Office 
that  the  Plaintiff'  had  ceased  to  be  a  mem- 
ber.   Skortridge  v.  Botanquet, 

vol.  16,  p.  84 

2.  In  October  a  banking  companv  stopped 
payment.  The  Plaintiff  had  in  July 
sold  his  shares;  the  purchaser  had  ob- 
tained certificates  firom  three  directors  of 
ownership,  the  transfer  had  been  entered 
in  <■  The  Share  Register  Book,"  and  the 


company  had  returned  to  the  Stamp 
Office  that  the  Plaintiff  had  ceased  to  be 
a  member ;  but  no  formal  consent  of  a 
'*  Board  of  Directors"  to  the  transfer 
had  been  obtained,  as  required  by  the 
company's  deed.  The  company  insti- 
gated a  creditor  to  sue  the  Plaintiff,  and 
to  enable  him  tQ  succeed,  they  retrans* 
ferred  the  shares  into  the  Plaintifi^'s 
name  in  their  books,  and  made  a  new  re- 
turn to  the  Stamp  Office,  including  him 
aa  a  shareholder.  The  creditor  recovered 
at  law.  Held,  nevertheless,  that  in  equity 
the  Plaintiff  was  no  longer  a  shareholder 
as  between  him  and  the  company ;  and 
secondly,  that  the  proceedings  of  the 
creditor  being  collusive,  he  ought  not  in 
equity  to  be  allowed  to  enforce  his  Judg- 
ment.    Shortridge  v.  Botanquet. 

voL  16,  p.  84 

3.  Shareholders  wishing  to  retire  trans- 
ferred their  shares  to  directors,  who  re- 
ceived a  large  sum  of  money  therewith. 
Held,  that,  the  essence  of  the  transaction 
being,  that  a  benefit  should  be  obtained 
by  a  director  (who  was  a  trustee  for  the 
company)  and  his  family,  and  it  being 
manifest  that  the  transaction  itself  could 
not  have  taken  place  without  the  direc- 
tor's sanction,  it  could  not  stand;  and 
the  retiring  shareholders,  on  the  com- 
pany being  wound  up,  were  placed  on 
the  list  of  contributories.  In  re  Cameron** 
Coalbrook,  Sfc.  Railway  Company ;  Ex 
parte  Bennett.  vol.  18,  p.  839 

4.  By  the  rules  of  a  company,  no  transfer 
of  shares  was  to  be  made  until  all  arrears 
of  calls  had  been  paid.  The  manager  of 
the  company  transferred  to  a  mortgagee 
his  own  shares,  on  which  an  arrear  of 
calls  was  due,  without  paying  them. 
The  committee  of  management  of  the 
company  having  afterwards  recognized 
the  mortgagee  as  a  shareholder:  Held, 
that  they  could  not  claim  from  him  the 
arrears  due  at  the  time  of  the  transfer. 
Watson  V.  Bales.  vol.  23,  p.  291 

6.  A  joint  stock  company,  whose  shares  are 
represented  to  be  transferred  by  delivery, 
is  not  necessarily  illegal  at  common  law. 
Re  The  Mexican  and  South  Jmerican  Com- 
pany, vol.  27,  p.  474 

6.  It  was  provided  by  the  deed  of  settlement 
of  a  joint  stock  company,  "  that  no  share- 
holder should  be  at  liberty  to  transfer  his 
shares,  except  in  such  manner  as  a  board 
of  directors  should  approve."  A  share- 
holder contracted  to  seU  his  shares :  Held, 
that  he  was  bound  specifically  to  per- 
form the  contract  by  the  execution  of  a 
transfer,  though  the  directors  refused  to 
allow  it.  Poole  v.  Middleton.  vol.  29,  p.  646 

7.  A  shsreholder  executed  a  transfer  of  his 
shares,  which  he  took,  together  with  his 
certificate  of  shares,  to  the  company's 
office  for  registration.  He  left  the  transfer, 
but  refused  to  leave  the  certificate  for  the 
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intpectioD  of  the  directon.  Held,  that  the 
Court  would  not,  on  motion  under  the  26 
&  26  Viet  c.  89,  •.  Z6,  compel  the  com- 
pany to  regiater  the  tranafer,  and  the 
Court  refuaed  a  motion  for  that  object 
with  coata.  Re  The  East  Wheal  Martha 
Mbtmg  Caaipamv.  toL  83,  p.  119 

8.  By  the  deed  of  aettlementof  a  company, 
aharea  might  he  tranaferred  to  any  person 
approved  by  ihe  court  of  directora ;  but 
it  provided  that  no  peraon  ahould  be  en- 
titled to  become  a  tranaferee  unleaa  and 
until  he  ahould  be  approved  of  by  the 
court.  Held,  that  the  power  of  rejection 
must  be  exerciaed  reaaonably,  and  that  a 
refusal  to  make  any  tranafer  would  not  be 
a  reasonable  ezerciae  of  it.  Robintoa  and 
The  AlUamce  Bank  v.  The  Chartered  Bank 
rf  India,  8fe.  vol.  8fi,  p.  79 

9.  A  general  demurrer  to  a  bill  filed  by  a 
ahareholder  against  directors,  who  had 
a  discretionary  power  of  objecting  to  a 
tranaferee,  to  compel  them  to  approve 
of  a  transfer  to  some  proper  person,  over- 
ruled ;  the  bill  alleging,  in  aubatance,  that 
they  had  refused  to  make  any  tranafer  at 
alL    JInd. 

10.  Distinction  between  a  tranafer  of  sharea 
which  ia  firauduleot  and  void  as  againat 
the  transferee,  and  one  which  ia  so  as  re- 
garda  the  company.  Re  Htjttrd  Lead 
Mining  Cempany,  toI.  85,  p.  891 


SHAREHOLDER. 

[See  Company,  Rboistee.] 

1.  A  person  at  his  death  waa  member  of  a 
banKing  company  eatablished  under  the 
7  Oeo,  4,  c.  46,  and  aubject  to  ita  liabili- 
ties. After  the  expiration  of  three  years 
a  Buit  was  instituted  for  the  adminiatra- 
tion  of  hia  estate,  and  the  common  decree 
waa  made  for  taking  an  account  of  hia 
debta.  Peraona  who  were  creditora  of 
the  banking  company  at  the  testator'a 
death  claimed  before  the  Maater.  Held, 
that  their  claims  did  not  come  within  the 
aeope  of  the  decree ;  aecondly,  that  their 
daima  were  barred  by  die  lapae  of  three 
years.  Barker  v.  Buttress,    vol.  7,  p.  184 

2.  By  a  deed  of  aettlement  of  a  public  com- 
pany, it  was  provided,  that  the  company 
waa  to  continue  forty  yeara  i—**  that  the 
aharea  of  deceased  proprietora  ahould  be- 
long to  their  peraonal  repreaentativea," 
but  that  ezecutora  ahould  never  be 
deemed  proprietora  until  they  ahould  be 
duly  admitted  proprietors,  on  the  ap- 
proval by  the  directora,  and  had  executed 
the  deed,  &c,  "and  then,  but  not  be- 
fore," thev  were  to  become  proprietora, 
and  entitled  to  receive  the  dividends. 
Held,  that  upon  the  death  of  a  proprie- 
tor, hia  estate  continued  liablci  until  a 


new  penonal  liabiUty  had  been  cnaisd 
purauant  to  the  deed,  /a  re  The  Nerthen 
Coal  Mbdng  Cowtpanp  {Blakelew's  case), 

T0LI8,  p.lSS 

8.  A  bill  by  a  railway  company,  to  compel 
a  mortgagee  of  aharea  not  atandtng  in  his 
name  to  pay  the  calla,  cannot  be  sos- 
tained.  The  Newry,  ^e,  BaUesay  Cem- 
fNmy  V.  Moee*  toI.  14,  p.  64 

4.  J.  advanced  money  to  B.  on  the  aecu- 
rity  of  railway  aharea.  They  were  trsoa* 
fened  into  the  name  of  C,  to  secnre  J., 
and  subject  thereto  for  B.  C.  died  insol- 
vent. Held,  that  J.  waa  not  liable,  at  the 
auit  of  the  company,  for  the  aireais  of 
calla  on  the  aharea.    JhUL 

6.  Prcgectora  of  a  railway  retained  4^000 
sharea  for  themselves,  but  did  not  state 
the  fact  in  their  proapectua.  Held,  aot 
to  be  a  ground  for  annulling  a  oootraet  to 
take  ahurea  in  the  concern.  Pnlrfetd  v. 
Richards.  Toi.  17,  p.  87 

6.  Upon  the  formation  of  a  company,  the 
directora,  and  the  peraona  who  take 
aharea,  are  contracting  parties,  and  the 
proepectus  issued  by  the  directors  is  die 
representation  **  dans  locum  eoniraetoL" 
If  this  be  false,  and  cannot  be  made  good 
by  the  persons  making  them,  the  cod- 
tract  may  be  avoided.  It  has,  however, 
to  be  considered,  whether  it  is  reasonable 
to  believe,  that  if  the  real  truth  had  been 
atated,  the  aharea  would  not  have  been 
taken.    Ibid, 

{Jennings  v.  Bronghten,  vol.  17,  p.  284) 

7.  In  auits  to  set  aatde  contracta  on  tbe 
ground  of  miarepreaentation,  the  burden 
lies  on  the  Plaintiff  of  proving  that  the 
representations  were  fuse,  and  dhat  be 
acted  on  the  faith  of  them.    Ibid. 

8.  Upon  a  bill  by  a  shareholder  against  tbe 
projectors  and  lessees  of  a  mining  com- 
pany to  reacind  the  contract  and  return 
the  shares,  on  the  ground  of  misrepre- 
sentation in  the  prospectua.  Held,  upon 
the  evidence,  that  although  it  stated,  in 
glowing  and  exaggerated  colours,  what 
waa  really  in  the  mine,  yet  these  were 
not  such  misrepresentationa  as  toafoid 
the  contract  Held  alao,  tiiat  the  isme 
aourcea  of  information  were  open  to  the 
Plaintiff  and  Defendant,  and  that  tbey 
availed  themaelvea  of  them,  and  the  bill 
was  dismissed  with  costs.    Ibid, 

9.  An  execution  against  a  company  having 
proved  ineffectual,  the  Court  allowed  the 
creditor  to  issue  execution  against  some 
of  ita  members  to  the  extent  lof  their 
aharea  not  paid  up^  notwithatanding  tbe 
company  waa  about  to  be  wound  op.  Bs 
PhnUps:  Ex  parte  WarkwoHh  Deck  Com- 
pany, vol.  18,  p.  629 

10.  A  judgment  creditor  of  a  banking  com- 
pany may  prove  hia  debt  in  this  Coort 
againat  the  assets  of  a  deceased  share- 
holder,  without  first  obtaining  the  lesre 
of  a  court  of  law  to  iasne  ezecotioo 
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against  the  tetUtor't  atseta  under  the  7 
&  8  Fhi.  c  113, 1. 18.  Ae  Waltom's  Es- 
<a<e.  vol.  23,  p.  480 

11.  Where  a  creditor  obtained  a  judgment 
against  a  company,  and  then  proceeded 
to  enforce  it  against  the  shareholders, 
the  Coort  considered  that  he  was  beund 
to  give  credit  to  one  shareholder  whom 
he  raedf  for  moneys  previously  received 
fmna  others,  hot  the  Court  would  not 
disturb  the  appropriation  of  part  of  the 
moneys  the  creditor  had  received  in  pay- 
ment of  his  costs  of  his  ineffectual  pro- 
ceedings against  other  shareholders. 
Orgem  v.  Nixon,  vol.  28,  p.  880 

12.  Form  of  removing  the  name  from  the 
register  of  shareholders  under  the  Com- 
panies Act,  1862.  lU  Tke  Iron  Ship  BmUd- 
tug  Company.  vol.  84,  p.  597 

13.  Though  the  srticles  of  associstion  of  a 
eompany  materially  extend  the  objectt 
of  the  eompany  b^ond  those  stated  in 
the  prospectus,  still,  if  the  prospectus  re- 
fers to  the  articles,  a  person  taking  shsres 
vpon  the  fiiith  of  the  prospectus  is  bound 
hj  the  articles,  unless  they  are  wholly  in- 
compatible with  the  prospectus.  Rb  The 
Mop  and  Mali  Exchange  and  Warekouee 
Company  (Limited);  Briggt*e  caee, 

vol.  88,  p.  278 

14.  Every  subscriber  in  a  public  company 
is  bound  to  know  the  srticles  of  associa- 
tion, and  cannot  complain  of  anything 
disclosed  in  them,  which,  if  he  does  not 
know,  he  might  and  ought  to  know.  In 
re  The  Anglo^Greek  Sieam  Naoigaiionf  ^ 
Trading  Company  {Limited), 

vol.  88,  p.  897 
18.  Where  an  action  is  brought  for  calls, 
and  in  which  the  question  whether  the 
Defendant  is  or  not  a  shareholder  will  be 
determined,  this  Court,  on  an  application 
by  such  Defendant  to  correct  the  regis- 
ter, by  omitting  his  name,  will  postpone 
its  decision  until  the  result  of  the  action 
is  known.  The  Alexandra  HaU  Company ; 
Boehuek*e  ease,  vol.  S5,  p.  467 

16.  Prospectuses  of  a  eompany  are  always 
eoloared,  but  if  a  material  fact  is  stated  in 
diem  which  is  untrue,  and  upon  the  faith 
of  whidi  a  person  takes  shares,  he  is  en- 
titled, as  against  the  company,  to  require 
allotment  of  those  shares  to  be  cancelled 
and  his  deposit  repaid.  Denton  v.  Mae- 
neiL  vol.  88,  p.  652 

SHERIFF. 

iSee  Ibterpleader,  Process.] 

1.  A  sheriff  seized  the  goods  of  a  tenant  of 
lands  over  which  a  receiver  had  been  ap- 
pointed. He  retained  half  a  year's  rent 
and  paid  over  the  balance  to  the  judg- 
ment creditor.  The  receiver  claimed 
the  rent,  and  the  Plaintiff  brought  an 
action  against  the  sheriff,  who  applied  to 
the  Court  for  protection  as  between  these 


adverse  claims.  The  Court  declined  to 
interfere.     Try  v.  Try,      vol.  18,  p.  422 

2.  The  present  liability,  in  equity,  of  the 
sheriff  for  an  escape  is  the  loss  actually 
sustained,  and  this  Court  will  ascertain 
the  amount  of  damages.  Moore  v.  Moore ; 
In  re  Mozley.  vol.  25,  p.  8 

8.  The  principle  on  which  the  amount  is 
to  be  ascertained  is,  by  charging  the 
aheriff  with  the  whole  debt,  and  throw, 
ing  on  him  the  onue  of  proving  that  less 
would  have  been  recovered  u  the  pri- 
soner had  remained  in  custody  or  given 
bail.    Ibid. 

4.  A  person  was  taken  upon  an  attachment 
for  nonpayment  of  money.  The  she- 
riff, vrithout  taking  bail,  allowed  him  to 
go  at  lai^e,  on  his  promise  to  surrender. 
The  sheriff's  officer,  having  called  on  him 
to  surrender,  he  shot  himself  before  a  re- 
capture, but  the  officer  retained  his  body. 
Held,  that  the  sheriff  vras  liable  as  for 
his  escape.    Ibid. 

SHIP. 
[See  Lien,  Notice.] 

1.  Where  the  members  of  a  trading  partner- 
ship are  interested  in  a  ship,  the  names 
of  all  the  partners  should  appear  on  the 
ship's  register ;  and  a  ship  belonging  to 
a  partnership  having  been  registered  as 
belonging  to  two  partners  carrying  on 
trade  under  a  particular  firm,  it  was  held, 
that  a  third  partner  who  formed  one  of 
the  firm,  but  whose  name  was  not  on  the 
register,  had  no  interest  in  the  s^ip. 
Slater  v.  WillU.  vol.  1,  p.  854 

2.  'The  master  of  a  ship  is  bound  to  employ 
his  whole  time  and  attention  in  the  ser- 
vice of  his  employer,  and  eemble,  that  a 
custom  allowing  such  master  to  trade  on 
his  private  account  during  the  voyage 
cannot  be  maintained.  Gardner  v. 
M'Cutcheon.  vol.  4,  p.  534 

8.  The  master  and  part  owner  of  a  ship 
purchased  goods  during  the  voyage, 
which  his  answer  stated  were  purchased 
out  of  private  property  and  the  profits  of 
private  trade  during  the  voyage,  but  the 
Court  considering  there  were  strong 
grounds  for  thinking  that  the  goods  were 
purchased  with  partnership  property,  or 
with  money  for  which  the  Defendant  was 
accountable  to  the  partnership,  and  that 
they  belonged  to  the  partnership,  re- 
strained him  from  receiving  the  goods. 
Ibid. 

4.  Bill  of  sale  of  a  whaler,  then  absent  on 
a  fishing  adventure,  together  with  all 
masts  &c.,  boats,  oars,  and  appurtenances. 
Held,  not  to  pass  the  cargo  of  oil,  &c. 
acquired  during  the  adventure.  Langton 
V.  Horion.  vol.  5,  p.  9 

5.  Bill  of  sale  of  a  ship,  though  absolute  in 
its  terms,  may,  notwithstandiiig  the  ship 
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regUay  acts,  be,  in  equity,  hdd  a  mort- 
gage, if  such  appears  to  have  been  tbe 
red  intention  of  tbe  parties.  Langton  ▼. 
Horton,  Tol.  6,  p.  9 

6.  A  mortgagee  out  of  possession  of  a 
wbaler,  is  not  entitled  as  against  tbe 
mortgagor  or  bis  assignee  of  tbe  car^, 
to  an  idlowance  for  tbe  use  of  tbe  sbip. 
Ibid. 

7.  Circumstances  under  wbicb  a  tbird  party 
may  deal  witb  a  correspondent  abroad 
witb  respect  to  a  cargo,  witbout  inquiring 
as  to  tbe  rigbts  and  relations  existing  be- 
tween tbe  cbarterer  and  bis  correspond- 
ent. Zulueia  ▼.  Tyrie.  vol.  15,  p.  577 

8.  Tbe  owner  of  seven-eigbtbs  of  a  sbip 
mortgaged  it.  Tbe  owners  afterwards 
sent  It  to  obtain  a  cargo  of  guano,  and, 
on  its  return,  tbe  mortgagee,  for  tbe  first 
time,  took  possession,  and  be  claimed 
seTen-eigbtbs  of  tbe  gross  produce  of  tbe 
cargo.  Held,  tbat  tbe  expenses  of  outfit 
and  of  tbe  voyage  bad  priority  over  bis 
claim ;  and  secondly,  tbat  in  tbe  absence 
of  any  special  agreement,  be  bad  no  rigbt, 
as  mortgagee  of  tbe  sbip,  to  any  part  of 
tbe  cargo.    Alexander  v.  Siwmu. 

vol.  18,  p.  80 

9.  Between  tbe  dates  of  the  bill  of  sale  of 
sbares  of  a  sbip  and  tbe  entry  of  tbe 
transfer  on  tbe  register,  tbe  purchaser 
bad  notice  that  tbe  vendor,  though  tbe 
sbares  were  registered  in  his  name,  was 
a  trustee.  The  case  presenting  a  primd 
faei€  appearance  of  fraud,  the  Court 
granted  an  interim  ii^ unction  to  restrain 
the  purchaser  from  dealing  witb  tbe  sbares 
or  indorsing  tbe  transfer  on  the  certificate 
of  registry,  so  as  to  insure  the  effective 
determination  of  questions  at  the  bearing. 
Armtirong  v.  Armitrong,    (No.  1.) 

vol.21,  p.  71 

10.  The  policy  of  the  Sbip  Registiy  Act, 
in  disregarding  interests  not  appearing 
on  the  register,  is  inapplicable  both  to 
the  money  arising  from  tne  sale  of  a  sbip 
and  to  tbe  produce  of  the  freight.     IM, 

11.  Where  a  party  who  appears  on  tbe 
rerater  to  be  tbe  absolute  owner  of  a 
ship,  enters  into  an  agreement  for  valu- 
able consideration,  admitting  be  is  a 
trustee,  and  engaging  to  seH  tbe  ship 
and  hand  over  the  produce  to  the  true 
owner,  the  Court,  notwithstanding  the 
Sbip  Registry  Act,  will  enforce  tbe  agree- 
ment   Itfid, 

12.  Shares  in  a  ship  purchased  with  A.*n 
money  were  registered  in  fi.'s  name. 
After  if  .'s  death,  B.  entered  into  an  agree- 
ment witb  his  representatives,  admitting 
their  right  and  for  valuable  consideration 
agreeing  to  sell  the  shares  at  tbe  end  of 
twelve  months,  and  to  account  to  the 
representatives  for  tbe  proceeds.  B,  ac- 
cordingly sold  to  C.  Held,  that  though 
tbe  Ship  Registij  Act  prevented  tbe  re- 
preseotatives  enforcing  any  rigbt  against 


tbe  sbip  itself,  still  that  they  #ere  endtkd 
to  recover  the  pnrcbascHPoncy  in  the 
bsnds  of  Cm  Arwuinng  ▼•  Arwutnmg, 
(No.l.)  vol.21,  p.  71 

18.  Tbe  rigbt  to  freight  is  incidental  to  the 
ownership  of  tbe  vessel  which  esms  it, 
and  therefore  a  transfer  of  a  share  in  a 
ibip  passes  the  corresponding  sbsre  ia 
the  freight,  under  an  existing  charter- 
party,  without  the  mention  of  the  word 
^•freight."    Lmdtay  1.  Gibbt. 

voL  22,  p.  522 

14.  In  equity  an  assignment  of  freight  to 
be  earned  is  valid.    Ibid. 

15.  A  ship  was  chartered  by  her  ownei: 
Afterwards,  in  Jtme,  1 854,  be  sold  twenty- 
four  sbares  of  tbe  sbip  to  A^  and  the 
remaining  forty  shares  to  B.,  and  in 
December  be  assigned  tbe  freight  to  C 
A,  registered  before,  and  B.  alter  C's 
assiffument ;  but  C,  nve  the  first  notice 
to  £e  charterers.  Held,  that  a'a  rigbt 
to  the  freight  bad  priori^  over  B^  but 
not  over  A.    Ibid, 

16.  One  who  is  interested  in  the  freight 
alone,  severed  from  the  ship,  held  lii^ 
to  contribute  bis  proportioii  of  die  ex- 
penses incurred  by  the  ship  in  eaming 
tbe  freight.    /Md. 

17*  A.  B.,  having  insured  his  ship*  after- 
wards transfened  it,  but  without  the 
policy,  to  C.  D.  The  transfer  on  tbe 
register,  though  absolute  in  form,  was,  in 
foot,  by  wav  of  mortgage.  The  diip 
having  foundered,  held,  that  A  B^bdn^ 
liable  for  tbe  mortgage  debt,  bad  a  suffi- 
cient interest  in  &ie  sbip  to  entitle  him 
to  recover  the  whole  loss.  Hdd  also, 
that  tbe  policy  of  the  Navigation  Laws 
(17  &  18  Fict,  c.  104)  did  not  apply  to 
such  a  case.    HeUkimeen  t.  WrigbL 

▼ol.  25,  p.  444 

18.  One  of  the  rules  of  a  mutual  marine 
assurance  society  provided,  tfast  "no 
yessel  which  b  mortgaged  shall  be  in- 
sured, unless  the  mortgagee  give  a  written 
guarantee,  to  the  satisfaction  of  the  torn- 
mittee,  for  payment  of  all  demands  on 
the  said  vessel"  Held,  that  this  applied 
only  to  a  sbip  mortgaged  at  die  time  of 
effecting  tbe  insurance,  and  that  it  did 
not  render  a  guarantee  neoesssry  when  ■ 
sbip  was  mortgaged  i^r  being  insured. 
Ibid. 

19.  A.  and  B.  were  co-owners  of  a  ship, 
which  had  been  chartered  for  a  roya^ 
A.  assigned  bis  share  of  tbe  freight  to  C, 
who  save  no  notice  of  it  to  B.,  and  both 
the  ship  and  freight  were  afterwards  in- 
sured by  the  sbip  broker,  according  to 
tbe  ordinary  course  of  dealing  between 
A.  and  B.  Held,  tbat  C  must  bear  hii 
share  of  the  wa^es  of  the  crew,  and  the 
expenses  of  the  insurance  of  the  ship  and 
freight    Lindeay  r,  Gibbe,    (No.  2.) 

▼oL  26,  pb  ^1 

20.  A  shipowner,  in  his  written  iaitniO' 
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tSoM  to  the  emptdn,  directed  him,  in 
caie  of  emergency,  to  apply  to  certain 
firms  abroad,  "  who  would  give  him  any 
asaittaoce  required."  Held,  that  thia 
did  Dot  aathoriie  the  captain  to  do  any- 
thing not  included  in  hia  general  power 
and  authority  aa  captain.  Lyutt  ▼. 
Bieki.  Tol.  27,n.  616 

21.  Toauthoriae  a  captain  to  hypothecate 
the  ibip  or  freight  for  repairs,  the  necea- 
aity  for  such  hypothecation  must  exist; 
if,  therefore,  the  affent  of  the  shipowner 
in  a  foreign  port  haa  aufficient  funda  in 
hia  bands  for  the  repairs,  the  captain 
cannot  hypothecate.     Ibid, 

22.  Wbere  a  peraon,  having  no  title  to  a 
ahip,  procures  it  to  he  registered  in  his 
namci  this  Court  will  compel  him  to  re* 
transfer  it  to  the  rightful  owner  and 
aecottot  for  the  earnings,  even  though 
there  has  been  no  fraud,  and  notwith- 
standing "The  Merchant  Shipping  Act, 
18Mb"    BoUUmeia  Y.  Lamport. 

vol  29,  p.  129 

23.  Under  *' The  Merchant  Shipping 
Amendment  Act,  1862  "  (25  &  26  Fiet. 
c.  68,  s.  54),  tiie  liability  of  the  owners 
of  a  ship  wrongfully  occasioning  loss  of 
life  to  the  "crew"  of  another  ship  is 
limited  to  15^  and  not  SL  per  ton. 
OlaMm  ▼.  Barker.  voL  84,  p.  805 

24.  Thia  Court  cannot  decree  the  specific 
performance  of  a  charter-party,  but  it 
can  restrain  the  parties  for  employing 
the  ahip  in  a  manner  inconsistent  with 
the  rights  under  a  charter-party.  Le 
Bkmek  v.  Grmger.  voL  85,  p.  187 

25.  Whether,  when  the  ahip  and  owner  are 
both  in  this  country,  the  captain  can, 
without  the  special  authori^  of  the 
owner,  charter  the  ship,  qumr$. 


SHORT  CAUSE. 

1.  It  is  contrary  to  the  practice  to  advance  a 
foreclosure  suit  to  be  heard  as  a  short 
cause,  unless  with  the  consent  of  the 
Defendant.    Lewin  v.  Moline, 

vol.  l,p.  99 

2.  An  application  to  the  Master  of  the 
Rolls,  on  the  certificate  of  Plaintiff's 
counsel,  to  advance  a  cause  as  a  short 
cause,  was  refused  on  the  Defendant's 
counsel  stating  that  it  was  not  a  short 
cause,  and  the  costs  of  the  motion  were 
reserved.  The  cause  afterwards  came 
on  in  its  regular  course,  when  the  Court, 
being  of  opinion  that  the  cause  was  a 
proper  one  to  be  heard  as  a  short  cause, 
gave  to  the  Plaintiff  the  costs  of  the 
motion.    Jidworth  v.  RoHnson. 

vol.  2,  p.  287 


SHORTHAND  WRITER. 
[&»  Taxation.] 


SIMPLE  CONTRACT  DEBT. 

[See  SriciALTT  Debt.] 

SOLICITOR. 

ISee  AuTHORiTT  TO  Sue,  Irreoularitt, 
Partnership,  Privilege  from  Ar- 
rest, Production  or  Documents, 
Release,  Retainer,  Solicitor  (Dis- 
charge), Solicitor's  Lien,  Taxa- 
tion, Trustee  profiting  bt  Trust, 
Trustee  purchasing.] 

1.  Liability  of  a  aolicitor  in  a  proceeding 
in  which  funds  are  lost  by  his  neglect. 
Wiggitu  V.  LordL  vol.  4,  p.  80 

2.  If  a  aolicitor,  knowing  that  the  money 
in  Court  belongs  to  one  person,  presents 
a  petition  and  obtains  payment  to  ano- 
ther, he  ia  personally  responnble.  The 
principle  applies  if  he  has  merely  a 
knowledge  of  circumstances  which,  if 
duly  considered,  would  lead  to  a  know- 
ledge of  the  frict.    £aarf  v.  Litter. 

vol.  5,  p.  585 
8.  A  petidon  was  presented  in  the  namea 
of  A.  and  B.,  but  without  the  authority  of 
A.  Held,  that  having  regard  to  the 
righta  of  the  respondents,  the  petition 
could  not  be  ordered  to  be  taken  off  the 
file  on  the  application  of  A.  Tarbuek  v. 
Tarhmek.  vol.  6,  p.  184 

4.  A  bill  being  filed  without  the  written 
authority  of  one  of  several  Co- Plaintiffs, 
and  the  evidence  heing  unsatisfactory  aa 
to  the  retainer,  hia  name  waa  struck  out 
as  Co- Plaintiff  with  costa  to  be  paid  by 
the  solicitor.    Pinner  v.  Knighte. 

voL  6,  p.  174 

5.  Where  a  aolicitor  files  a  hill  without  a 
written  authority,  the  onut  of  proof  is  cast 
on  him.  If  there  be  any  doubt  on  the 
matter,  the  Court  will  hold  him  liable. 
Jbid. 

6.  A  bill  filed  without  the  authority  of  the 
Plaintiff,  was  dismissed  with  costs,  and 
the  Plaintiff  was  taken  under  an  attach- 
ment for  nonpayment  of  costs.  The 
Court,  on  motion,  ordered  the  solicitor  to 
indemnify  A.,  but  refused  to  release  A, 
as  against  the  claim  of  the  Defendants. 
Held  also,  that  A.  waa  not,  on  such  an 
application,  to  be  deprived  of  his  risht 
against  the  solicitor  to  damages  for  his 
imprisonment    Hood  v.  Phillipg. 

vol.  6,  p.  176 

7.  The  name  of  a  penon  who  haa  been 
made  the  next  fiiend  of  an  in&nt  Plaintiff 
withouthis  authority,  ordered  to  be  atruck 
out,  hut  liberty  was  given  to  the  Co- 
Plaintiffs  to  amend  by  naming  a  new 
next  firiend.     fFtard  v.  Ward. 

voL  6,  p.  251 

B.  As  to  the  liability  of  the  next  firiend  in 

auch  a  case  as  regards  the  Defendant. 
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9.  Solicitor  struck  off  the  rolls  for  frauda- 
lently  abusing  the  confidence  of  his  client 
In  r$  MarHn.  toI.  6,  p.  887 

10.  The  Court  has  no  authority,  upon  a 
petition  by  a  client  against  his  solicitor, 
to  give  relief  founded  on  a  spedal  agree- 
ment.   Alexander  ▼.  Amiarden, 

▼ol.  6,  p.  405 

11.  A  suitms  prosecuted  through  a  soli- 
ckor,  and,  as  the  Plaintiffs  allegied,  iwith- 
out  their  authority.  The  Defendant  nye 
notice  of  motion  to  dismiss  the  bill  for 
want  of  prosecution,  which  being  served 
on  the  solicitor,  he  requested  the  Plain- 
tifis  to  name  a  new  solicitor,  which  they 
refused  to  do.  The  solicitor  then  moved 
that  he  might  be  dismissed  as  solicitor. 
Held,  that  no  such  order  could  be  made, 
but  personal  service  on  the  Plaintiffii  of 
the  notice  of  motion  to  dismiss  was  or- 
dered. The  Plaintiffs  took  no  step  to 
relieve  themselves  from  their  liability. 
Held,  that  the  Defendant  was  entitled  to 
have  the  bill  dismissed,  with  costs  to  be 
pud  by  the  Plaintiffs,  leaving  them  to 
obtain,  as  affainst  the  solicitor,  any  re- 
medy diey  might  have.  Tarhuek  v.  Wood^ 
eoek,  vol.  6,  p.  581 

12.  Observations  on  the  imperfect  mode,  in 
practice,  in  which  solicitors  are  remune- 
rated for  their  services.  Lueat  v.  Pea* 
eoek,  vol.  8,  p.  1 

18.  By  the  practice  of  the  Court,  solicitors 
are  often  not  paid  at  all,  or  very  ill  paid, 
for  very  important  services,  and  there- 
fore they  ought  not  to  be  deprived  of  any 
lawful  fees  which  the  practice  warrants, 
upon  the  notion  that  the  business  charged 
may  have  been  of  no  practical  benefit. 
Thus,  where  a  solicitor  acts  for  a  Plain- 
tiff,  and  for  some  Defendants,  he  is  en- 
titled to  charge  such  Defendants  for  the 
Plaintiff*s  warrants  served  on  his  clients 
the  Defendants,  and  for  attendance  there- 
on, and  for  separate  copies  of  the  pro- 
ceedings.   Ibid. 

14.  An  agreement  by  a  solicitor  to  take  a 
gross  sum  from  his  client  in  lieu  of  costs 
IS  not  void,  though  regarded  by  the  Court 
with  jealousy.     In  re  Whiicomhe. 

vol.  8,  p.  140 

15.  A  solicitor  took  an  insufficient  security 
for  his  client,  and  the  nature  of  the  trans- 
action was  such,  as  in  the  opinion  of  the 
Court  to  create  a  case  of  combined 
agency  and  trust.  He  was  held  (under 
the  circumstances)  personally  responsible 
for  the  deficiency,  and  for  the  costs  of 
suit.    Craig  v.  fFa<f on. 

vol.  8,  p.  427 

16.  A  solicitor  acted  for  both  parties  in  the 
matter  of  a  voluntary  settlement,  which 
was  set  aside  for  undue  influence.  He 
was  made  a  Defendant  to  the  suit  for  that 
purpose.  The  Court,  althouffh  exone- 
rating him  from  culpability  in  the  matter, 
made  him  bear  his  own  costs,  because  he 


had  not  acted  sdth  proper  prudence  in 
the  matter.    Harney  v.  MemiKU 

vol.  8,  p.  4S9 

17.  A  solicitor  employed  in  Ae  sale  of  an 
estete  knew  that  the  title-deeds  were  in 
the  possession  of  an  adverse  party ;  be 
however  proceeded  to  prepare  and  ob- 
tained the  execution  of  the  conveyance 
and  memturiaL  The  sale  vrent  cio,  in 
consequence  of  the  absence  of  the  tide- 
deeds.  He  was  disallowed  the  costi  of 
the  proceeding,  and  the  deed  being  a 
doua  on  the  title,  he  was  alao  ordered  to 
deliver  it  without  being  paid  the  ooitB 
thereoE     Pott$  v.  DtUtem.    voL  8,  p.  498 

18.  Dtttyof  solicitors  to  check  useless  litigi- 
tion.     OMey  v.  Qiiby,         voL  8,  p.  602 

19.  A  solicitor  acting  for  a  third  mortgagee, 
negotiated  for  a  transfer  of  the  first  mort- 
gage, and  had  proceeded  so  fiu*  as  to  send 
tiie  drafts.  He  took  a  journey  into  tbe 
oountiv  to  complete  the  matter,  whieb 
proved  firuiUess,  and  having  previomly 
received  an  intimation  that  the  secood 
mortgagee  had  already  obtained  a  tramfcr 
of  the  first  mortgage,  the  coste  of  tbe 
journey  were,  on  uxation,  disallowed, 
on  the  ground  that,  after  that  intimatioo, 
he  ou^t  to  have  obtained  his  client's 
sanction  before  incunring  the  ezpeue. 
In  re  Price,  voL  9,  p.  2S4 

20.  In  drawing  up  a  decree,  the  word  "in- 
quiry"  was  erroneously  inserted  for  tbe 
word  "  sale."  It  became  necessary  for 
the  Defendant  to  make  an  applicstioo  to 
correct  the  error.  Held,  that  the  soli- 
citor of  the  Defendant  must  bear  tbe 
costs.    In  re  BoUon,  vol.  9,  p.  272 

21.  A  solicitor,  on  payment  of  his  ootts, 
undertook  to  deliver  his  bill,  but  he  ne- 
glected. On  a  .petition  presented  more 
than  twelve  months  after,  the  Court,  oo- 
der  its  general  jurisdiction,  ordered  tbe 
delivery  with  costs.    In  reFeijemke. 

voL  9,  p.  403 

22.  An  account  settled,  and  a  security  tiken 
by  a  solicitor  from  his  client,  thougb  to 
be  viewed  with  jealousy,  is  not  to  be 
treated  as  a  nullity.    Jenee  v.  Rekertt, 

vol.  9,  p.  419 

23.  A  solicitor  taking  a  proceeding  in  t 
suit  in  the  name  of  a  person,  without  bis 
authority,  is  personally  liable  to  pa^  tbe 
costs,  charges  and  expenses  occssioned 
to  the  other  parties  thereby,  and  sodi  a 
proceeding  having  taken  place  in  tbe 
Master's  office,  the  Court,  on  the  peti- 
tion of  the  parties  ii^ured,  ordered  tbe 
costs,  &c.  to  be  taxed  and  paid  by  tbe 
solicitor.     MaUme  v.  Greenway. 

voL  10,  p.  W4 

24.  An  order  of  course  requirin([  a  solicitor 

to  deliver  his  bill  of  coste  withm  fourteen 
days,  not  being  obeyed,  die  next  order 
is,  that  he  may  deUver  it  within  fear 
days  or  stand  committed.    /«  re  BeiUr* 

vol  11,  p.  »7 
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25.  Obwrvations  on  the  unntisbctory 
mode  of  remuneratiog  loliciton.  SU' 
pheus  ▼.  Lord  NfwUromgiu    vol.  1 1,  p.  408 

26.  A,  B^  a  loUcitor,  agreed  to  act  for 
C  D^  another  solicitor,  in  his  person^ 
business  on  the  terms  of  principal  and 
agent.  CL  D.  n^lected  to  take  oat  his 
eortificate  during  part  of  the  time.  Held, 
that  the  acreement  was  not  invalid,  and 
an  order  of  conrw  to  tax  was  sustained. 
Ex  parU  FoUys  In  r€  SmUh, 

vol.  11,  p.  456 

27.  A,  purchased  an  estate  from  B.,  and  on 
the  completion,  one  solicitor  acted  for 
both  parties,  and  the  purchase-money  was 
paid  into  his  hands.  Afterwards  the  pur- 
chaser  was  defeated  by  C,  who  had  a 
paramount  mortgage.  The  purchaser 
presented  a  petition  asainst  the  solicitor, 
asking  payment  by  ue  solicitor  out  of 
the  purchase-money  of  the  losses  occa- 
sioned, or  that  he  might  indemnify  the 
petitioner.  The  petition  was  dismissed 
with  costs,  the  Court  holding,  first,  that 
it  had  no  jurisdiction  to  award  compen- 
sation or  damages  in  such  a  case ;  and 
secondly,  that  the  money  having  come  to 
the  hands  of  the  solicitor  as  agent  of  the 
vendor,  and  not  of  the  petitioner,  it  could 
not  interfere.  Tylee  v.  Webbf  In  re 
Hintenm  vol.  14,  p.  14 

28.  As  to  the  smnmary  jurisdiction  of  the 
Court  over  solicitors,  where  moneys  are 
paid  to  them  by  clients  in  that  character. 
Itrid. 

29.  A  married  woman,  to  whom  a  sum  of 
money  was  payable  for  her  separate  use, 
received  a  cheque  from  the  Accountant- 
General,  and  handed  it  over  to  her 
solicitor  who  accompanied  her.  The 
solicitor  was  on  motion  ordered  to  pay 
the  balance  to  his  client,  and  held,  that 
the  <mus  being  on  the  solicitor  to  shew 
cause  for  not  paying  it  over,  he  could  not 
set  up  a  voluntary  agreement  to  pay  her 
husband's  debt  out  of  it.  Mawhood  v. 
Milbanke.  vol.  15,  p.  36 

80.  Solicitor,  from  whom  a  sum  was  found 
due,  ordered  to  pay  all  the  costs  of  pro- 
ceedings to  compel  payment  Re  Dttfaur 
tmd  Blakeney,  vol.  16,  p.  118 

81.  A  solicitor  having  changed  his  name, 
a  corresponding  variation  was  ordered  to 
be  made  on  the  roll  of  solicitors.  Re 
Matthews.  vol.  16,  p.  245 

32.  A  country  solicitor  who  is  authorized  to 
institute  a  suit,  is  justified  in  employing 
a  London  agent  for  that  purpose,  in 
whoee  name,  as  agent,  the  bill  may  be 
filed.    Solley  v.  Wood.       vol.  16,  p.  870 

Z!i,  An  agreement,  pending  a  litigation, 
that  a  solicitor  ^all  be  entitled  to  com- 
pound interest  on  his  demand,  cannot  be 
supported.    In  re  Most,      vol.  17,  p.  846 

84.  The  settlement  of  a  solicitor's  bill  by 
the  client  for  a  fixed  sum  is  valid,  and 


will  not  be  disturbed  by  the  Govt,  when 
it  has  been  entered  into  fairly,  and  with 
proper  knowledge  on  both  sides.  Sted- 
•MM  V.  CkfUett.  vol.  17,  p.  608 

85.  A  solicitor  who  had  been  struck  ofi*  the 
roll  for  misconduct  restored,  after  a  lapse 
of  ten  yean,  during  which,  amidst  great 
privation  and  suffering,  he  had  main- 
tained an  irreproachable  character,  the 
application  bemg  supported  by  a  me- 
morial signed  by  a  very  large  number  of 
aolicitors  and  unopposed  by  the  Law 
Institution,  and  opposed  by  one  indiii- 
dual  solicitor  only.    AnenymoHS. 

vol.  17,  p.  475 

Z%.  A  solicitor  who  has  received  and  has 
in  his  hands  the  money  of  his  client  will 
be  summarily  ordered  to  pay  over  the 
amount.  A  solicitor  received  moneys  for 
his  client,  an  administratrix.  Held,  that 
he  could  not  set  up  proceedings  by  the 
next  of  kin,  of  whose  rights  he  had  notice, 
as  a  defence  for  not  paying  the  adminis- 
tratrix.   Re  Becke.  voL  18,  p.  462 

87.  In  the  course  of  a  protracted  litigation 
B.  had  become  indebted  to  his  solicitor 
in  9,3771.  (as  was  alleged),  of  which 
4,696/.  had  been  paid  out  of  pocket* 
The  solicitor  agreed  to  accept  8,500/.  in 
full  for  his  costs,  unless  the  client  re- 
covered the  estate,  in  which  case  the 
client  agreed  to  pay  the  full  sum  of 
9,877/.  The  client  did  not  dispute  the 
validity  of  the  agreement  until  seven 
years  after,  when  the  litigation  had  been 
successfuL  The  Court  upheld  the  agree- 
ment Most  v«  BMnbrigge ;  Bainbrigge  v. 
Moss.  vol.  18,  p.  478 

88.  A  client  signed  an  agreement,  by  which 
he  charged  his  estate  with  the  bill  of 
costs  due  to  his  solicitor,  with  lawful 
interest,  on  the  principle  of  annual  rests. 
Held,  first,  that  it  was  voluntary;  and 
secondly,  that  having  regard  to  the 
fiduciary  relation  between  the  parties,  it 
could  not  be  maintained.     Ibid. 

89.  By  an  order  for  taxation,  the  solicitor 
was  ordered,  on  payment,  to  deliver  over 
the  papers.  Having  made  default,  he 
was  ordered  to  pay  the  costa  of  a  motion 
to  compel  him,  though  he  had  delivered 
them  up  after  the  notice  of  motion  but 
before  it  had  been  heard.    Re  Minter. 

vol.  19,  p.  SB 
40.  A  client,  when  he  retained  a  solicitor, 
expressed  himself  dissatisfied  with  the 
usual  mode  of  remunerating  solicitors, 
but  no  definite  arrangement  was  made 
as  to  any  other  mode  of  remuneration. 
Subsequently  the  solicitor,  in  a  letter  to 
the  client,  stated  that  *'  until  I  have  the 
pleasure  of  seeing  you  and  of  finally 
making  some  general  and  well  under- 
stood arrangement  with  you  on  the  sub- 
ject of  costa,  it  shall  be  understood  on 
my  part,  that,  beyond  costa  out  of  pocket, 
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I  have  no  daim  upon  you  penonally." 
No  arrangement  was  erer  made,  though 
the  subject  was  often  alluded  to  by  the 
solicitor.  Held,  that  this  did  not  amount 
to  a  concluded  agreement  by  the  solicitor 
to  claim  nothing  as  of  right  but  costs  out 
of  pocket.     WUton  v.  Emmeit, 

▼ol.  19,  p.  2S8 
4f0*.  Solicitors  are  neither  admitted  nor  re- 
atored  to  the  roll  in  Chancery,  until  they 
hare  been  admitted  or  restored  as  attor- 
neys in  a  Common  Law  Court.  In  re 
Barber,  toL  19,  o.  1178 

41.  The  Plaintiff,  a  solicitor,  obtainea  from 
his  dient  securities  on  his  real  estate, 
whilst  he  wilfully  obstructed  the  Defen- 
dant (the  former  solicitor)  in  obtaining  a 
final  order  for  payment  of  his  taxed  costs, 
which  would  have  enabled  him  to  obuin 
a  diaige  under  the  1  &  2  yicL  c.  110. 
The  Court  held,  that  the  Plaintiff  was 
nevertheless  entitled  to  the  benefit  of  his 
securities.    Shaw  t.  Neale. 

▼oL  20,  n.  157 

42.  On  payment  of  a  solicitor's  bill,  the 
client  is  entitled  to  the  possession  of 
letters  written  to  the  solicitor  by  third 
parties,  but  not  to  copies  of  letters  written 
by  the  solicitor  to  third  parties,  unless 
they  are  paid  for  by  the  client.  In  re 
Tkomeon,  vol.  20,  p.  545 

4S.  An  order  was  made  upon  a  solicitor  for 
the  delivery  of  his  bill  within  fourteen 
days.  He  was  unable  to  comply,  and  on 
a  motion  for  the  second  order,  be  asked 
for  further  time.  It  was  given,  but  he 
was  ordered  to  pay  the  costs  of  the 
motion.    In  re  Dendff.       voL  21 ,  p.  565 

44.  The  solicitor  usually  charges  for  draw- 
ing the  conditions  of  sale,  though  they 
are  really  drawn  by  Counsel,  and  he  is 
thereby  remunerated  for  the  trouble  of 
answering  Counsel's  queries. 

voL  21,  p.  40 

45.  Jt,  B.,  a  solicitor,  who  was  the  only 
person  who  acted  professionally  in  the 
truat,  induced  his  co-trustee,  who  was  his 
client,  improperly  to  sell  out  the  trust 
fiind,  which  was  received  by  A.  B»  and 
applied  to  his  own  use.  On  the  applica- 
tion of  one  of  the  eeehdt  qme  truat,  the 
solicitor  was  struck  off  the  rolls.  In  re 
Ckamdier.  vol.  22,  p.  253 

46.  A,  B.  made  an  irrevocable  voluntary 
settlement  of  his  estate  in  fiivour,  amongst 
others,  of  a  relative  who  acted  as  his  so- 
licitor. The  Court  considered  that  A,  B. 
intended  to  reserve  a  power  of  revoca- 
tion, but  Uiat  the  deed  was  in  other  re- 
■peets  unobjectionable.  A.  B.  made  his 
will,  prepsred  by  the  same  solicitor, 
making  a  general  devise,  but  not  revok- 
Ing  the  settlement.  The  Court  then  held, 
that  it  was  the  dutr  of  the  solicitor,  when 
he  prepared  the  will,  specifically  to  have 
atked  Uie  testator  whether  he  intended  to 
revoke  the  deed,  and  not  having  done  so, 


and  it  appearing  to  have  been  the  inten- 
tion of  the  testator  that  the  estate  riiould 
pass  to  his  devisees,  the  Court  decided, 
that  although  the  deed  would  have  been 
operative  if  il.  B.  had  died  intesute,  yet 
that  in  the  eventa  which  had  happened, 
and  as  against  all  persons  claiming  under 
the  settlement,  the  estate  was  subject  to 
the  trusts  of  the  general  devise  contained 
in  thewilL    Nanmep  v.  WilUama. 

vol.  22,  p.  452 

47.  An  attorney  has  not,  by  virtue  of  hit 
office,  an  implied  authority  to  compro- 
mise an  action ;  but  a  client  may  become 
bound  by  a  compromise  entered  into  bj 
his  attorney  without  his  authority,  by  not 
repudiating  it  within  a  reasooable  time. 
Swiften  v.  Sudrfen,  vol.  24^  p.  549 

48.  At  the  trial  (^  an  issue  counsel  agreed 
upon  terms  of  compromise,  and  it  was 
made  a  rule  of  the  Court  of  Common 
Law.  The  compromise  was  anautfaorised 
by  the  Plaintiff  and  effected  without  the 
instructions  of  his  attorney.  There  being 
no  subsequent  acquiescence,  a  bill  by  ibe 
Defendant  in  the  action,  for  specific  per- 
formance of  the  compromise,  was  dis- 
missed.   Ibid. 

49.  The  Defendant's  solicitor  died,  and  the 
Plaintiff  (being  unable  to  find  the  De- 
fendant) could  not  proceed  in  tfaeacoooati 
directed  by  the  decree.  The  Court  or- 
dered substituted  service  of  a  snbpcena 
to  name  a  new  solicitor,  and  the  Defend- 
ant having  fiiiled  to  appoint  one,  die 
Court  directed  the  accounts  to  be  taken 
in  his  absence.    Doom  v.  Lttkbridge. 

vol.  26,  p.  S97 

50.  A  solicitor  is  accountable  to  hb  clients 
for  the  benetics  which  he  may  have  de- 
rived clandestinely  in  transactions  ia 
which  he  was  professionally  engaged. 
Th»  Bamk  rf  Lomdm  v.  T^rrOL 

vol.  27,  p.  273 

51.  A  solicitor  was  active  in  founding  a 
banking  company.  Before  its  establish- 
ment he  entered  into  a  secret  srrange- 
ment  with  a  stranger,  that  the  latter 
should  purchase  some  property  eligible 
for  the  banking-house  on  a  joint  ipecula- 
tion.  After  its  establlahment  the  com- 
pany purchased  part  of  the  premises  for 
their  banking-house,  not  knowing  that 
their  solicitor  waa  interested  in  it.  Held, 
that  the  solicitor  must  account  to  the 
company  for  all  the  profit  made  by  hia 
by  die  whole  transaction ;  but  that  the 
stranger  waa  under  no  auch  liability.  IknL 

52.  The  Respondent  (a  aoUcitor)  was  ap- 
pointed a  member  of  a  committee  of  a 
company,  with  power  to  compromise  two 
suits.  He,  with  the  approbation  of  hia 
co-committee,  oompromtsed  them  and  re- 
ceived the  money.  A  summary  applica- 
tion that  he  might  pay  over  die  mooej  cr 
be  atruck  off  the  rolu  was  reteed  with 

JbArvey.  vbL27,F^ 


GENERAL  INDEX. 


41S 


<3.  To  A  bin  •pbM  A  tnntoe  and  his  lo. 
licicor,  alleging  that  tniat  mooe^  had 
been  improperly  paid  to  the  aolicitor  for 
coats,  a  demurrer  of  the  solicitor  was  al- 
lowed, he  being  a  mere  agent,  and  the 
matter  complained  of  being  one  merely 
of  account  as  between  the  trustee  and 
etMimi  qu€  tnuU    Maw  t.  Ptartan, 

▼ol.  28,  p.  196 

M.  Oilt  by  a  client  to  a  solicitor  while  that 
relation  subsisted  between  them  declared 
invalid  at  the  initance  of  the  residuary 
Imtees  of  the  donor ;  but  legacies  to  the 
loTicitor,  his  wife  and  children,  supported. 
The  principles  which  govern  such  cases 
stated.     Walktr  t.  Smith,   vol.  29,  p.  394 

65.  A  Receiver  was  appointed  by  the  Court, 
upon  the  representation  of  the  Plaintiff*s 
solicitor  that  the  Receiver  had  entered  into 
the  uaual  recognisances,  which  he  had  not 
in  fact  done.  A  loss  occurred,  in  conse- 
quence of  the  Receiver's  liability  being 
only  in  the  nature  of  a  simple  contract 
debt.  The  solicitor  was,  at  the  instance 
of  a  Defendant,  made  personally  liable 
for  the  loss  occasioned  by  his  neglect 
Held  also,  that  the  country  solicitor  wss 
liable,  though  the  representations  were 
made  by  his  Lomthm  agents.  iSSsmmm  v. 
Rami  W9tk9  v.  Wards  R$IU  J.  Ward* 

vol.  81,  p.  1 

56.  A  solicitor,  who  had  ceased  to  take  out 
his  certificate  in  1858,  with  the  intention 
of  being  called  to  the  Bar,  which  he  had 
abandoned,  was  allowed  to  renew  his  cer- 
tificate without  undergoing  an  examina- 
tion.    JRs  Stwell.  vol.  82,  p.  475 

57.  A  solicitor,  who,  by  a  slip,  neglected  to 
produce  his  certificate  to  the  registrar 
within  a  month,  as  required  by  the 
28  &  24  net.  c.  127,  s.  21,  relieved  from 
the  consequences,  snd  it  was  ordered  that 
the  certificate  should  have  effect  from  the 
time  of  stamping  the  same.    Rt  Smith. 

vol.  9$,  p.  248 

58.  A  solicitor  of  a  mortgage  ordered,  upon 
petition,  to  deliver  to  a  mortgagee  a  eopy 
of  his  bill  of  costs,  in  pursuance  to  his 
undertaking.    Re  Bailey,  vol.  84,  p.  892 

59.  A  solicitor,  on  the  sole  retainer  of  the 
debtor,  prepared  a  creditors'  deed,  the 
first  trust  of  which  was  to  pay  the  costs 
of  its  prepsration.  The  trustees  acted 
and  employed  the  same  solicitor  in  the 
trust  Held,  upon  a  taxation  between 
the  solicitor  and  the  trustees,  that  the 
solicitor  was  entitled  to  charge  the  costs 
of  preparing  the  deed,  though  he  had  not 
been  retained  by  the  trustees  for  that 
porpoae.    Re  Sadd.  voL  84,  p.  650 

60.  Ttiou|[h  this  Court  holds  that  it  is 
highly  improper  for  a  solicitor  to  derive 
a  personal  advantage  in  the  shape  of 
gifts  from  his  clients,  or  in  the  shape  of 
the  liquidation  of  his  bills  untaxed  and 
undelivered,  still  the  Court  cannot  ap- 
prove  of  clients  entering  into  transactions 


with  their  solicitor,  whereby  thev  obtain 
firom  him  present  relief  snd  st  the  ssme 
time  indulge  the  expectation  that  the 
Court  will  afterwards,  at  their  instance, 
annul  the  whole  transaction  on  the  ground 
of  the  relation  subsisting  between  them. 
Re  Sadd.  vol.  84,  p.  650 

61.  A  solicitor  paying  off  a  mortgage  on 
his  client's  estate  is  considered  as  acting 
as  his  sgent     Ward  v.  Carttar. 

vol.  85,  p.  171 

62.  Transactions  between  solicitor  and 
client,  by  which  the  former  obtained 
gifts,  and  an  undue  advantage,  aet  aaide 
and  the  securities  ordered  to  stand  good 
only  to  the  extent  of  what  might  be  found 
Justly  due  to  the  solicitor.  Gardener  v. 
Enaort  Hmmh^  v.  Moody. 

vol.  85,  p.  549 
68.  Deed  between  husband  and  wife  im- 
properly obtained  from  the  husband, 
through  the  wife's  solicitor,  who  took  a 
benefit  under  it,  set  aside,  with  costs,  to 
be  paid  by  such  solicitor.  Froetor  v. 
Rohituoiu  vol.  85,  p.  829 


SOLICITOR  (DISCHARGE). 

1.  After  demurrer  allowed,  the  Plaintiff^s 
solicitor  refused  to  proceed  until  payment 
of  his  bill.  Held,  that  he  was  bound  to 
deliver  over  the  papers  to  the  new  solici- 
tor of  the  Plaintiff  on  the  usual  under- 
taking aa  to  lien  and  redelivery,  but  that 
the  party  ought,  under  the  circumstances, 
to  undertske  to  prosecute  the  suit  with 
due  diligence,    dae  v.  Martin. 

vol.  2,  p.  584 

2.  Agent  of  a  solicitor  held,  by  the  irregu- 
larity of  his  conduct,  to  have  discharged 
himself,  and  ordered,  before  taxation  or 
payment  of  his  bills,  to  deliver  op  all 
papers,  fte.  on  an  undertaking  of^  the 
principal  to  redeliver  them  as  the  Court 
shoula  order.     In  re  Smith,  vol.  4,  p.  809 

8.  On  the  application  of  Defendant's  coun- 
sel, a  motion  stood  over.  When  it  came 
on  again,  it  appeared  that  the  Defendant 
had  since  changed  his  solicitor,  but  with- 
out order,  and  no  counsel  then  appeared 
for  him.  The  motion  was  granted  on  an 
affidavit  of  service.    Damdeon  v.  Leslie. 

vol.  9,  n.  104 

4.  A  party  had  some  time  since  left  home, 
and  had  not  been  beard  of,  and  it  was  not 
known  whether  he  was  living  or  dead. 
His  solicitor  cessed  to  act  for  him,  but 
no  order  had  been  made  for  changing 
solicitors.  Held,  that  notices  served  on 
such  solicitor  were  regular.  Wright  v. 
King.  vol.  9,  p.  161 

5.  By  an  order  of  the  Court,  the  costs  to  be 
incurred  by  a  married  woman  suing  by 
her  nest  friend  in  a  future  proceeding, 
were  ordered  to  be  paid  to  jL  JB.,  her 
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*  flolicitior.  Pending  the  proceeding!  A,  B. 
was  discharged,  and  C  D.  appointed 
solicitor.  A,  B.  received  the  whole  costs. 
Held,  that  the  Court  had  jurisdiction,  on 
petition,  to  order  A,  B,  to  pay  over  to 
C  D,  his  share  of  such  costs.  Bx  parte 
BoUep  amd  Hope  ;  Inre  Barnard, 

¥oL  14,  p.  18 

6.  A  coantry  solicitor  agreed  to  employ  a 
town  agent  for  fifteen  years.  Before  the 
expiration  of  the  term,  he  ohtained  an 
order  of  course,  in  a  suit,  to  changfe  the 
agent,  suppressing  the  existence  of  the 
special  contract.  The  order  wss  dis- 
cnsrged  for  irregulsrity,  with  costs. 
Biehardt  ▼.  7^  Scarbonmgk  Market  Com- 
panff,  Tol.  17,  p.  88 

7.  A  dispute  having  arisen  as  to  the  mode 
and  extent  of  a  solicitor's  remuneration^ 
he  refused  to  proceed  in  the  cause  until 
it  had  been  settled.  The  solicitor  was 
ordered  to  deliver  up  the  papers  in  the 
cause  to  the  new  solicitor,  upon  his  un- 
dertaking to  proceed  with  due  diliffence 
and  to  hold  them  subject  to  the  existing 
lien  thereon.     WUeon  v.  Ewmett. 

vol.  19,  p.  238 

8.  A  solicitor  was  also  a  partner  in  a  mer- 
cantile firm,  which  became  bankrupt. 
Held,  that  the  bankruptcy  of  the  mer- 
cantile firm  operated  as  a  discharge  of 
the  solicitor's  clients,  so  as  to  entitle 
them  to  the  delivery  of  their  papers, 
upon  terms,  before  the  satisfaction  of  the 
lien.    In  re  Moss,  vol.  85,  p.  626 


SOLICITOR'S  LIEN. 

1 .  Costs  receivable  and  payable  by  two  par- 
ties, ordered  to  be  mutually  set  off,  with- 
out regard  to  the  lien  of  the  solicitors. 
Caitelt  V.  Simons,  voL  6,  p.  804 

2.  A  mortgagor  who  had  borrowed  the  title- 
deeds  from  an  eqniuble  mortgagee,  to 
enable  him  to  seU  the  property,  handed 
them  to  his  solicitor,  in  order  to  complete. 
The  mortgagee  acquiesced  in  the  sale. 
Held,  that  the  solicitor  had  a  lien  on  the 
deeds  for  his  costs  of  the  transaction 
only,  but  not  for  his  other  claims  for 
costs  against  the  mortgagor.  Tonmg  v. 
BngUsk.  voL  7,  p.  10 

8.  Lien  of  a  solicitor  upon  a  fund  in  Court 
for  his  costs  of  suit,  protected  by  a  stop 
oracr*    Bobson  v.  ohawimmmi. 

vol.  8,  p.  486 

4.  No  effective  proceedings  could  be  taken 
in  a  suit,  in  consequence  of  the  contempt 
of  two  Defendants.  Held,  that  the 
HaittCiff^s  n^idtor  was  entitled  to  a  tax- 
ation of  his  costs,  and  to  a  stop  order  on 
the  funds,    ibid. 

6,  A  solieitoc's  lien  upon  the  fund  is  not  a 
general  lien.  It  extends  only  to  costs  in 
die  cause,  and  costs  immediately  con- 


nected with  costa  in  the  caose ;  as,  for 
instance,  the  costs  of  successfully  pro- 
tecting a  solicitor's  right  to  the  costs  in  a 
cause.  Lmeas  v.  Peaeoek,  voL  9,  p  177 
6u  An  order  of  course  to  tax  directed,  that,  on 
payment,  all  the  papers,  8tc.  of  the  client 
should  be  deliverea  up.  The  solicitor 
claimed  a  special  lien  on  some  of  the  pa- 
pers beyond  the  costs.  A  motion  to  dis- 
charge the  order  was  refused,  because^  if 
the  solicitor  had  such  special  lien,  he 
would  be  protected  when  application  wai 
made  to  the  Court,  for  the  delivery  of 
the  papers.    In  re  Teagme, 

voLll,p.S18 

7.  A  solicitor  had  no  lien  for  his  costs  upon 
real  estates  recovered  by  him  for  his 
dient.    Skaw  v.  Neale.       voL  20,  p.  157 

8.  A  person  can  only  give  a  lien  on  deeds 
as  againat  himself  and  to  the  extent  of 
his  own  interest.    Tmmer  v.  Letts, 

vol.20,  p.  m 

9.  A  suit  was  instituted  by  persons  entitled 
in  remainder  against  the  executrix  (who 
was  also  the  tenant  for  life)  for  the  ad- 
ministration of  the  estate.  The  execu- 
trix died  pending  the  soit,  and  her  aoli- 
citor  claimed  a  lien  for  his  costs  on  deeds 
relating  to  leaseholds  which  had  beeo 
placed  in  his  hands  by  the  executrix. 
The  Master  of  the  Rolls  was  of  opinioo 
that,  independently  of  the  suit,  the  exccn- 
trix.could  give  no  lien  as  agafaisl^thosein 
remainder  for  costs  forwhi<£  she  was  pff- 
sonally  liable,  and  that,  in  the  suit,  the 
costs  had  been  lost  by  the  abatement  aad 
therefore  that  no  lien  existed.  But  tbe 
Lords  Justices  considered,  that  the  aoli- 
dtor's  lien  depended  oo  whether  die  ex- 
ecutrix was  or  not  indebted  to  the  estate, 
and  they  put  this  in  a  train  ^  investiga- 
tion.   Ibid, 

10.  The  lien  of  a  solicitor  on  docnmeBtsdoct 
not  relieve  him  from  the  necessity  of  pro- 
ducing them  for  the  purposes  of  endenee 
at  the  instance  of  Uiird  parties.  Heps  t. 
UddeU,  voL20,p.438 

11.  Solidtors  employed  by  the  husbsnd  to 
prepare  a  marriage  setdement:  Held, 
not  bound  to  produce  it  to  tbe  trastccs 
until  their  bill  had  been  paid.  BeGrsgssn. 

voL26kp.S7 

12.  A  solidtor  recdved  iraia  his  cfieata 
sumof  moneytopay  offamoetgage.  He 
did  not  so  apply  it,  but  daiaed  a  fiea  ea 
it  for  hia  costs.  He  was  soBsaarily  or- 
dered to  repay  the  amooni  u>  his  cHac, 
but  without  interesL    Ba  OsOm, 

vd.27,p«l 
18^  A  solidtor,  in  costndy  fiar  debt,  beia; 
by  the  6  ft  7  Fiel.  c  78»  s.  ».  iKspsd- 
tated  finom  practising,  was  wdaiud  to  de- 
liver up  hia  clienlfs  papcfs  m  peadia| 
suits,  without  pajaatni  ei  his  cesB^  bst 
to  be  held  subject  ta  Us  licB.  MkWWiwmt 

vd.28.^4tf 
14.  The  lien  of  a  aofidlor  for  Ui 
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a  ftaid  reoovered  by  his  eiertioni»  cannot 
be  affected  by  an  aasignment  of  tlie  fund 
by  the  client,  nor  by  a  stop  order  ob- 
tained by  the  assignee.  ffayiMj  t. 
Cooper f  Cooper  ▼•  Jenkint, 

vol.  83,  p.  iSl 
15.  A,  B.  was  a  partner  in  a  mercantile 
firm,  and  waa  also  a  partner  in  a  firm  of 
solicitors.  The  mercantile  firm  alone 
were  made  bankrupt.  Held,  that  their 
asngnecs  were  not  entitled  to  tiie  de- 
livery to  them,  hj  the  firm  of  solicitors, 
of  die  papers  of  me  mercantile  firm,  until 
their  hen  on  them  had  been  satisfledi  in 
re  Moos,  vol.  55,  p.  526 


SPECUL  CASE. 

1.  A  party  to  a  special  case  died  after  it 
had  been  set  down ;  liberty  was  ^ven  to 
amend,  by  making  his  representatiyes 
parties.    Aimawortk  ▼.  Moum. 

▼oL  14,  p.  597 

2.  On  a  special  case,  the  costs  follow  the 
same  rule  as  in  administration  suits,  and 
are  payable  out  of  the  general  residue ; 
and  if  there  be  none,  out  of  the  property 
specifically  bequeathed.  Cookoon  ▼.  Bing- 
haou  vol.  17,  p.  262 

8.  Where  all  persons  beneficially  interested 
are  parties  to  a  special  case,  the  trustees 
ought  to  be  omitted.    Dariy  ▼.  Darhy. 

vo\,  18,  p.  412 

^  The  affidavit  in  support  of  an  application 
for  an  order  to  appomt  a  guardian  to  con- 
cur, on  behalf  of  an  in£uit,  in  a  special 
case  under  Sir  G.  Twmef*%  Act,  ought  to 
be  intituled  "  In  the  matter  of  the  act " 
and  "  In  the  matter  of  the  infant,"  and 
not  "  In  the  special  case."  8tar  ▼.  New» 
berp,  vol.  20,  p.  14 

6.  Costs  of  a  special  case  held  payable  by 
the  Defendant.    Sabm  v.  Heape, 

vol.  27,  p.  55Z 

6.  The  51st  section  of  the  15  &  16  Viet. 
c.  86,  held  applicable  to  special  cases. 
In  re  Brown,  vol.  29,  p.  401 

7.  A,  B»,  who  was  out  of  the  jurisdiction, 
was  interested  in  a  question  arising  on  a 
special  ease.  There  being  other  parties 
having  an  interest  identical  with  that  of 
J,  Bf  the  Court  authorized  the  omission 
of  A,  B*B  name  in  the  special  ease. 
IhkL 


SPECIALTY  DEBT. 

A  debtor  by  simple  contract  executed  a 
deed,  in  which  he  admitted  the  amount 
of  his  debt  and  secured  it  by  an  assign- 
ment of  property  to  bis  creditor.  The 
deed  contained  no  oovenant  or  agreement 
to  pay.  Held,  that  this  deed  did  not 
make  the  debt  a  specialty.  Marryat  v. 
MUrrpoL  vol.  28,  p^  224 


SPECIFIC  LEGACY. 

1.  Held,  that  a  gift  to  A.  B.  "  of  the  sum  of 
100/.,  which  said  sum  is  owing  to  me,  by 
bond,  from  her  father/'  was  a  specific  and 
not  a  demonstrative  legacy.  Daoiet  v. 
Morgan.  vol.  1,  p.  405 

2.  A  testator  bequeathed  as  many  of  his 
canal  shares  as  he  should  leave  children 
him  surviving,  one  of  such  shares  to  be 
in  trust  for  each  of  his  children.  At  the 
date  of  his  will  he  had  eight  shares  and 
seven  children,  and  at  his  deaA  he  had 
ten  shares  and  eleven  children.  Held, 
that  the  bequest  was  ^ecific.  Miller  v. 
LUtle.  '    vol.  2,  p.  259 

8.  A  testator  having  fifteen  and  a  half  £<«tf« 
and  Liverpool  canal  shares,  which  bv  Act 
of  Parliament  were  to  be  deemed  per- 
sonal  estate,  bequeathed  five-and-a-half 
such  canal  shares  to  A.,  five  such  shares 
to  B.,  and  five  such  shares  to  C  There 
was  no  description  or  reference  in  the 
will  to  shew  that  the  testator  intended  to 
give  the  particular  shares  whidh  be  held 
at  the  date  of  bis  will.  At  his  desth  he 
possessed  no  Leede  and  Liverpool  canal 
shares.  Held,  that  the  legacies  were 
general,  and  not  specifia 

A  canal  was  made  under  the  authority  of 
an  Act  of  Parliament,  the  lands  for  that 
purpose  were  purchased  and  vested  in  a 
corporation,  but  the  shares  therein  were 
to  be  deemed  to  be  personal  estate  and 
transmissible  as  such,  and  were  to  be 
conveyed  by  bargain  and  sale.  Held, 
that  the  shares  did  not  bear  the  character 
of  realty,  so  as  to  make  a  bequest  of  them 
specifia    Bobinoon  v.  Additon. 

vol.  2,  p.  515 

4.  A  testator  bequeathed  to  A.  B.  all  his 
ships  and  money  due  to  him  at  the  time 
of  his  decease.  Held,  that  fireight  earned 
by  a  ship  under  a  charterparty  executed 
after  the  date  of  the  will  and  in  respect 
of  a  voyage  not  completed  until  after  the 
testator's  death,  did  not  pass  to  A.  B. 
either  as  "  money  due,*'  or  as  incident 
to  the  ship.     Stephenean  v.  Doweon. 

vol.  8,  p.  842 

5.  Testator  bequeathed  the  dividends,  &c. 
of  all  stocks  he  should  be  entitled  to  at 
the  time  of  his  decease,  in  the  public 
ftmds.  He  had  10,000^  Consols  at  his 
death.  Held,  that  this  was  a  specific  be- 
quest of  that  sum.    Ibid, 

6.  Bequest  of  a  specific  sum  in  the  funds, 
to  be  paid  within  twelve  months.  The 
sum  was  not  transferred  within  the  twelve 
months,  and  the  executors  received  the 
dividends  accruinff  during  that  period. 
Held,  that  they  belonged  to  the  legatee. 
Brittow  V.  Bristow.  vol.  5,  p.  289 

7.  Where  a  testator,  having  given  a  general 
legacy,  by  a  subsequent  instrument  makes 
it  specific,  the  ademption  of  the  specific 
legacy,  without  more,  will  not  set  up  the 
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general  legacy.    MiarqvU  rf  Hertfori  ▼. 
Lord  LvwtksrXCownten  BerehiotdVtetife). 

vol.  7,  p.  107 

8.  A  testator  bequeathed  to  hii  daughter  his 
twenty  shares  in  the  S,  office,  or  in  any 
other  office  in  which  the  same  had  been 
or  should  be  transferred,  and  all  his  right 
therein,  or  in  the  moneys  arising  or  that 
might  arise  from  the  sale  thereof.  Ne- 
gotiations, of  which  the  testator  was 
aware,  were  then  pending,  for  the  trans- 
fer of  the  business  of  the  S,  office  to  the  A, 
office,  which  were  afterwards  concluded, 
and,  in  lieu  of  the  S.  shares,  the  testator 
received  a  number  of  J.  shares  and  a  sum 
of  1 ,200/.  Held,  that  the  J.  shares  passed 
under  the  bequest,  but  that  the  money 
did  not    PkUUpt  v.  Turmr. 

Tol.  17,  p.  194 

9.  Distinction  between  the  cases  in  which 
specific  legatees  of  shares  take  cam  ontre, 
and  those  in  which  the  general  personal 
estate  of  the  testator  is  luble  to  pay  the 
future  calls  for  the  benefit  of  the  lega- 
tees.   Jrnuirong  ▼.  BurmU 

vol.  20,  p.  424 

10.  Where  the  interest  of  the  testator  in 
the  subject-matter  which  he  professes 
to  bequeath  is  complete,  or  where  it  is  so 
treated  and  considered  by  him  and  by  all 
persons  connected  with  it,  the  future  calls 
nil  on  the  legatees  and  not  on  the  general 
personal  estate.  But  where  further  pay- 
ments are  required  to  make  perfect  the 
interest  which  the  testator  professes  spe- 
cifically to  bequeath,  then  the  general 
personal  estate  is  applicable  for  tl»t  pur- 
pose.   Ihid, 

11.  A  banking  company  was  established  in 
1886.  By  the  deed  of  settlement  6L  per 
share  was  payable  immediately,  and  the 
directors  were  empowered,  at  any  time,  to 
make  a  further  ctM  of  52.,  and  on  non- 
payment the  shares  might  be  forfeited. 
The  shares  were  transferable,  and,  on 
transfer,  the  former  proprietor  was  re- 
leased. Legatees  ana  executors  might 
sell,  but  were  not  to  be  members  until  a 
transfer  to  them,  and  until  then  were  not 
entitled  to  the  current  dividends.  The 
shareholders  thereby  covenanted  to  ob- 
serve the  clauses  of  the  deed.  A  share- 
holder died  in  1848,  having  specifically 
bequeathed  his  shares  to  infants.  The 
executors,  in  1845,  transferred  the  shares 
into  their  own  names,  and  they  assented 
to  the  legacies.  Afterwards,  in  1848, 
the  further  call  of  61,  per  share  was  made, 
field,  that  it  was  payable  by  the  legatees 
and  not  out  of  the  testator's  residuary 
estate.    Ibid. 

12.  Bequest  of  *«  all  my  Bank  Stock  and 
foreign  securities  as  invested  by  Mr. 
^.,  stockbroker.'*  Held  to  pass  Three- 
and-a-quarter  Cents.,  the  testator  not 
having,  at  the  date  of  his  will  or  st  his 
death,  any  other  stock  to  answer  this  de- 


Bcription.    Held  also,  fo  past 
curities  purchased  after  the  date  of  the 
will  by  Mr.  B.    Drake  v.  Jforfia. 

vol  23,  p.  89 

13.  Bequest  of  **  my  property  not  in  Em^- 
land,  in  the  hands  of  my  attorney  abroad, 
Mr.  fV.,  consisting  of  JL  bonds,  &c** 
Held  to  pass  all  property  abroad.    Ibid, 

14.  Bequest  of  specific  chattels,  in  trust  to 
sell,  **in  the  first  place"  to  pay  the 
debts,  and  then  to  divide  the  residnt 
amongst  five  persons.  There  wss  oo 
residuary  gift.  Held,  that  the  debti 
were  primarily  payable  out  of  the  gene- 
ral residue.    Newhegin  v.  Bell. 

vol.  28,  p.  SM 

15.  Bequest  of  legacies  to  be  tzantferred 
by  the  executors  ^  either  in  Three  per 
Cent  Consols  or  Three  per  Cent  Reduced 
Stock  standing  in  the  testator's  name,** 
within  twelve  montha  after  his  deccsae. 
The  transfer  was  made  after  the  twelve 
months.  Held,  that,  notwithstandiog 
the  discretion,  the  legacies  were  specific, 
and  that  the  legatees  were  entitled  to  all 
the  dividends  accruinf  thereon  sobie- 
quent  to  the  testator's  death.  CketUr  v. 
Urwkk.    (No.].)  vol. 23, p. 402 

16.  A  married  woman  died  in  1849  pos- 
sessed of  savings  of  her  separate  estate, 
amounting  to  697t,  and  having  power  of 
appointment  over  21,000(.  Consols,  sub- 

iect  to  her  husband'a  life  interest  By 
ler  will  she  directed,  '*  first,"  that  sU  her 
debts  should  be  paid,  and  she  then  ipe- 
eifically  bequeatned  all  her  ready  money. 
Her  debts  were  paid  out  of  &e  697L 
Held,  on  the  death  of  her  husband,  in 
1855,  that  the  specific  legatee  was  en- 
titled to  be  repaid  the  697/.  out  of  tbe 
fiind  over  which  ahe  had  a  power  of 
appointment    Laing  v.  Cowan» 

vol.  24,  p.  112 

17.  In  June  a  testator  directed  his  bankcn 
to  purchase  1127  firanca  French  Reotei 
for  him.  They  entered  the  purchase  in 
their  books,  but  never  transferred  the 
amount  into  the  testator's  name;  they 
had,  however,  sufficient  Rentes  to  an- 
swer it,  which  they  considered  they  held 
for  the  testator.  In  July  following,  the 
the  testator  bequeathed  "the  annual 
rente  of  1127  francs,  inscribed  in  hii 
name  in  the  book  of  the  public  debt  of 
France;*  to  A,  B,  Held,  that  J,  B,  was 
entitled  to  1127  Rentes,  although  the 
testator  had  none  in  his  name,  and  al- 
though, on  the  balance  of  previoua  trans- 
actions in  Rentes  with  his  banker,  be 
was  entitled  only  to  708  francs  in  Rentes. 
EUie  V.  Eden.    ( No.  2.)      vol.  25,  p.  48S 

18.  A  testator  bequeathed  a  debt  of  4,000/. 
due  firom  bis  brother  to  trustees  for  his 
life,  and  he  gave  1,0001.,  part  of  the  said 
sum  of  4,000/.,  to  A. ;  2,000/.,  other  urt 
of  the  said  sum  of  4,000/.,  to  A ;  and  as 
to  the  sum  of  1,000/.,  being  tbe  re- 
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maiader  of  the  aaid  sum  of  4,000/.,  to 
sink  into  his  general  estate.  He  di- 
rected that  if  his  estate  should  be  de« 
ficient,  the  legacies  should  abate  pro- 
portionab]^;  and  if  it  should  be  more 
than  sufficient  to  satisfy  the  legatees,  the 
legacies  should  be  increased  proportion- 
ably.  At  the  testator's  death,  2,120/. 
only  remained  due:— Held,  that  the 
lencies  of  2,000i.  aud  1,000/.  were  spe- 
cific, and  ought  to  abate ;  secondly,  that 
A,  and  B,  were  not  entitled  to  have  the 
whoIe2,120iL  applied  rateably  in  satis- 
faction pro  tanto  of  their  legacies;  but 
that  a  rateable  proportion  of  the  sum  of 
2.120/.  ought  to  be  attributed  to  the 
1,000/.  directed  to  sink  into  the  residue : 
thirdly,  that  the  legacies  of  2.000/1  and 
1.000/.  ought  to  be  increased  out  of  the 
surplus  of  the  testator's  estate,  in  pro- 
portion to  the  reduced  amounta  payable 
in  respect  of  such  legacies  after  the 
abatement.    Duncan  t.  Dune€m, 

vol.  27,  p.  S86 

19.  A  testator  bequeathed,  specifically,  all 
the  money  in  the  public  funds  *'  which 
he  might  be  possessed  of  or  entitled  to 
at  the  time  of  his  decease."  He  sub- 
sequently directed  bis  country  brokers 
to  invest  5,000/.  in  Consols.  They  de- 
bited^ his  account  with  the  amount,  and 
sent  instructions  to  their  broker  to  make 
the  purchase,  but  no  contract  was  en- 
tered into  by  the  broker  until  five  hours 
after  the  testator's  death.  Held,  that  the 
additional  stock  did  not  pass  by  the  spe- 
cific bequest,  but  fell  into  the  resioue. 
Thmat  V.  Thomas,  vol.  27,  p.  687 

20.  A  testatrix  bequeathed  to  A,  B.  "  the 
sum  of  2,000/.  Long  Annuities  standing 
in  my  name  in  the  books  of  the  Governor 
and  Company  of  the  Bank  qf  England*** 
Held,  that  this  was  a  specific  legacy, 
payable  out  of  the  Long  Annuities  and 
not  out  of  the  general  asseta,  and  the  tes- 
tatrix not  possessing,  at  the  date  of  her 
will  or  her  death,  sufficient  to  pay  the 
leg»7,  that  it  failed  to  the  extent  of  the 
deficiency.    Gordon  v.  Ih^i  In  re  Ward, 

vol.  28,  p.  619 

21.  A  widow,  being  entitled  to  one-third  of 
her  husband's  personal  estate,  took  out 
administration,  and  having  sold  out  a 
sum  of  stock  belonging  to  biro,  she  re- 
invested the  produce,  with  a  small  ad- 
dition, in  another  stock  in  her  own  name. 
By  her  will,  she  bequeathed  to  her 
younger  son  all  her  share  in  the  personal 
property  of  her  husband,  to  which  she 
became  entitled  at  his  decease.  Held, 
that  the  stock  passed  as  a  specific  be- 
quest to  the  legatee.    Moore  v.  Moore. 

▼ol.  29,  p.  496 
32.  Under  a  bequest  of  *'  household  fur- 
niture," "plata,"  "china,"  and  "other 
household  effecto:"      Held,  that  sold, 
silver  and  china  snuff-boxes,  used  for 

▼OL.  XXXVI  ~4. 


the  i^urposes  of  ornament  about  the 
mansion,  passed  to  the  legatee.  Held 
also,  that  eabineta  for  china,  which  had 
been  ordered  by  the  testator,  but  had  not 
been  delivered  at  bis  death,  also  passed 
under  these  words.  Field  v.  Peekett, 
(No.  2.)  vol.  29,  p.  673 

23.  A  testatrix  bequeathed  a  large  amount 
of  "stock"  legacies,  declaring  that  by 
the  word  ''stock"  she  meant  government 
stocks,  or  stock  or  shares  in  public  com- 
panies, to  which  she  might  be  entitled. 
She  had  Tarious  such  stocks  and  shares. 
Held,  that  the  gifta  were  specific,  and 
that  the  legatees  were  entitled  to  a  pro- 
portionate share  of  each  of  such  stocks 
and  shares.    Measure  v.  Carleton» 

vol  30,  p.  638 

24.  Since  the  Wills  Act  (1  rtct  c.  26), 
the  residuary  devised  real  estate  of  a 
testator,  held    applicable    towards    the 

Sayment  of  the  testator's  debta  before 
is  specifically  devised  real  and  his  spe* 
cifically  bequeathed  personal  estate. 
Bethell  v.  Green,  vol.  34,  p.  302 

26.  A  testatrix,  by  her  will,  be(^ueathed 
both  general  and  specific  legacies,  and 
she  wUied  that,  in  case  of  her  personal 
estate  proving  insufficient  for  the  pay- 
ment of  her  legacies,  then  the  deficiency 
should  be  made  up  out  of  her  real  estate. 
By  a  codicil,  she  gave  "  all  my  personal 
estate  to  A.  C.  M."  Held,  that  A.  C.  M, 
took  the  whole  personid  estate  dis- 
charged of  the  legacies ;  and  secondly, 
that  the  general  legacies  still  remained 
charged  on  the  real  estate,  but  that  the 
specific  legacies  did  not,  and  therefore 
failed.    Kermode  v.  Maedonald* 

vol.  36,  p.  607 

SPECIFIC  PERFORMANCE. 

[See  Damages,  Delay,  Oooowill,  Part 
Performance,  Rescinding  Contract, 
Sfecific  Performance  (Costs),  Spe- 
cific Performance  (Reference  as 
TO  Title),  Specific  Performance 
WITH  Variation,  Time  of  Essence, 
Uncertainty,  Vendor  and  Pur- 
chaser.] 

1.  A.,  being  entitled  to  an  undivided 
moiety  of  a  piece  of  ground,  agreed  vrith 
B.  that,  in  case  either  of  them  should  at 
any  time  purchase  the  other  moiety,  the 
whole  should  be  divided  in  a  particular 
manner  between  them ;  the  moiety  was 
sold  to  a  third  party,  whereupon  A,  and 
B,  further  agreed  that  neither  of  them 
would  purchase  that  moiety  until  they 
had  agreed  upon  a  sum  to  be  given  for 
it,  subject  to  the  stipulations  and  con- 
ditions of  the  former  agreement.  A, 
afterwards  refused  to  agree  upon  the  price 
to  be  given,  and  B.  having  purchased  the 
moiety  of  the  property,  A.  refused  to 
carry  the  agreement  into  effect.    Held, 
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tw'A^T  V,  •;ir^  •  .:&  W!K  '^^  -,j  pre;  at.^», 

vnt.  1,  p.  i4«i 
mA  w,U.  mtt^jtrvuft-.y  lor  \Je^ 

•f/^ytf«(,  »a4  hi  H^vaH  «f  acppoiiUMnii 
ft««t«r*«rft  *w.fc  eiiH/eii.  The  horiiand 
«#«/]  Wife  «r«^iiaib<rc4  tb€U  life  tstcrats, 
M«4  in  AugmH  tb«  botband  awl  wilie^ 
hMtSn%  «4nr«n  chiidren,  appoiatcd  the 
«rf>iyU  «fitAt«  e^  tb«  eldest  dan^ccr ;  in 
iftiUlmr  <A  the  teme  year  Hie  boslMnd, 
wif«  mmI  iletMfbter  mortgaged  tbe  pro. 
^miy  U/r  %JlHm»  Tba  mortgigee,  voder 
t^t^wmur  of  Mile  in  the  mortoage  deed, 
M/Jd  tim  firep#rtv  to  the  PUutiir;  and 
nftn  the  title  haa  been  approved  of,  one 
of  the  vonnger  children  gave  notice  to  the 
FJnintm'  not  to  complete,  and  that  the 
iippr/intment  wm  a  fraud  on  the  marriage 
fiettiemtnt,  and  alto  cautioning  the  pnr- 
tliiMtr  not  to  pay  the  porchaee-mone^ ; 
he  did  not,  howoireri  folloir  up  the  notice 
hy  «nv  proceeding.  Held,  that  notwith- 
NiAndirig  thle,  a  good  title  wai  ihewn. 
And  that  the  Durobafcr  muit  complete. 
(htgft  V.  Puliford,  vol.  2,  p.  70 

if  llomodv  by  lupplomontal  bill,  after  a 
(trcreo  for  apociflo  porfonnance,  for  the 
dnitiairnii  occaiioned  to  the  Plaintiff  by 
the  AiMtraotion  by  the  Defendant,  pM- 
rf«Nf«  Httt  of  part  of  the  auliiject-matter  of 
the  Auit,  N9U<m  v.  Bridgu,  vol.  2,  p.  289 

0.  A*  B,t  an  attorney,  repreaenting  himself 
to  ho  authorlxed  by  the  ownera,  entered 
Into  an  agreement  on  their  behalf,  to  aell 
a  houac  to  the  Plaintiff,  and  received  a 
depoait  The  Plaintiff  filed  a  bill  againat 
the  ownera  and  A,  B.,  praving  a  specific 
perfbrmanoe,  and  in  the  alternative,  that 
if  the  agreement  could  not  be  enforced 
•gainat  the  ownera,  then  that  A,  B.  might 
r«pay  the  depoait  and  the  coats  incurred 
by  the  Plaintiff  and  of  the  auit  It  ap- 
paared  at  the  baarinff  that  J.  Jl.  bad  no 
•iMbority  to  Mil  Hdd,  dut  the  remedy 
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cntided  to  an  abatcaaeBt.  JOmw.  WUm. 

VM.  &,  p.  1S4 

10.  A  traatoe  entcrad  into  a  centract  far 
the  ale  of  traat  ptopeity,  and  it  ais 
agioed  that  tbc  psocbaser  aboold,  oot  of 
the  purdiase-money,  retain  a  private 
debt  due  to  him  fitom  tbe  trastee.  Oa  a 
bill  br  the  tinstee:  Held,  that  this  Cooit 
woold  not  decree  the  specific  perfDin- 
anoe  of  socb  a  contract.  Ttepiaa  t. 
Bloefalene.  vol  6,  p.  470 

11.  In  cases  of  8{»ecific  performance,  cooti 
of  equity  exercise  a  discretion.  In  eaiet 
of  great  hardship  Aey  will  not  interpret 
but  will  leave  the  Plaintiff  to  his  remedy 
by  recovery  of  damages  at  law.  Wedg- 
wood  v.  Adama,  vol.  6,  p.  tiOO 

12.  A,  contracted  to  aell  a  wharf  on  the 
banka  of  the  TAoaief,  with  a  jetty.  The 
jetty  turned  out  to  be  liable  to  be  re- 
moved by  the  corporation  of  ZeadM,  if 
they  thought  fit.  Held,  that  tbe  jetty 
waa  esaential  to  the  beneficial  oceapation 
and  enjoyment  of  the  premites  con- 
tracted to  be  aold,  and  that  a  specific 
performance  could  not  be  decreed.  Fttn 
V.  Lambert.  vol.  7,  p*  ^ 

18.  Where  a  bill  for  specific  performance 
is  filed  by  a  purchaser,  and  it  turns  oot 
that  the  vendor  cannot  make  a  good 
title,  the  bill  ia  dismissed,  but  wimoot 
costs.    MMeu  v.  Pftom.      vol.  9,  p.  347 

li.  A  railway  company  aboat  to  aever  tbe 
Pbuntiff*a  land  1^  their  railroad,  agieed 
to  purcbaie  the   neoevaiy  pordoo  of 
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land,  *'  subject  to  the  making  such  roads, 
ways,  and  slips  for  cattle  as  might  be 
necessary."  Held,  that  although  it  was 
difficult  to  execute  an  agreement  thus 
expressed,  yet  that  the  Plaintiff  was  en- 
titled to  a  specific  performance : — ^that 
the  word  ''necessary*'  must  receive  a 
reasonable  interpretation ;  the  expression 
wms  held  to  mean  "  such  roads,  ways,  and 
slips  for  cattle  as  might  be  necessary  and 
proper  for  convenient  communication  be- 
tween the  several  portions  of  the  Plain- 
tiff's land,"  and  a  reference  was  there- 
finre  directed  to  ascertain  what  was  ne- 
cessary and  proper.  Sanderson  ▼.  The 
Coekermouth  and  Workington  Railway 
Company,  voL  1 1 ,  p.  497 

15.  The  Commissioners  of  Woods  and  Fo- 
rests are  not,  under  the  7  Qeo.  4,  c.  77, 
entitled  to  sue  or  liable  to  be  sued  for 
the  specific  performance  of  contracts  for 
leases  entered  into  with  and  by  them. 
Nurse  ▼.  Lord  Seymour,      vol.  13,  p.  254 

16.  Courts  of  Equity  will  not  lend  their  as- 
sistance to  enforce  the  specific  perform- 
ance of  ordinary  contracts  for  the  sale 
and  purchase  of  chattels,  unless  there  be 
something  very  special  in  the  nature  of 
the  contract.  On  the  other  hand,  if  a 
trust  be  created,  the  circumstance  that 
the  subject-matter  is  a  personal  chattel 
will  not  prevent  this  Court  from  enforc- 
ing the  due  execution  of  the  trust.  Pooley 
V.  Budd.  vol.  14,  p.  34 

17.  A  railway  company  contracted  to  pur- 
chase land  for  making  the  line,  but  they 
afterwards  abandoned  the  undertaldng, 
and  allowed  their  compulsory  powers  to 
expire.  Held,  that  the  hardship  of  forc- 
ing them  to  take  land  which  would  be 
useless  to  them,  was  no  reason  why  spe- 
cific performance  should  not  be  decreed. 
Lord  James  Stuart  v.  The  London  and 
North'  Western  Railway  Company, 

vol.  15,  p.  513 

18.  The  Defendant  agreed,  in  writing,  to 
take  shares  in  a  joint-stock  company 
(which  were  transferable),  '*  and  to  ex- 
ecute the  deed  of  settlement  when  re- 
quired." Specific  performance  was  re- 
fused. The  Sheffield  Gas  Consumers* 
Company  (registered)  v.  Harrison, 

vol  17,  p.  294 

19.  Specific  performance  of  an  under-lease 
refused,  the  intended  lessee  having,  with 
notice,  committed  acts  which  would  have 
been  a  forfeiture  of  the  original  lease. 
Lewis  V.  Bond,  vol.  18,  p.  85 

20.  The  Court  will  not  decree  a  specific 
performance  which  involves  a  breach  of 
trust     Shaw  v  Topham.      vol.  19,  p.  576 

20*  A  contract  for  the  sale  and  purchase  of 
an  uncertain  thing,  the  extent  and  value 
of  which  is  understood  to  be  unknown  to 
both  parties,  is  valid,  and  neither  party 
can  resist  completing,  merely  because 
the  reality  has  turned  out  to  be  different 


from  what  he  anticipated.     Baxendale  v. 
Seale.  vol.  19,  p.  601 

21.  But  where  something  different  firom 
what  is  claimed  by  the  purchaser  was  in- 
tended to  be  sold  by  the  vendor,  this 
Court  will  not  compel  the  latter  specifi- 
cally to  perform  the  contract,  which,  in 
substance,  though  not  in  terms,  is  really 
different  from  that  which  was  entered 
into.    Ibid, 

22.  Where  the  terms  of  a  contract  are  am- 
biguous, and  by  adopting  the  construc- 
tion of  the  purchaser  would  compel  the 
vendor  to  convey  property  not  intended 
or  believed  by  bim  to  be  included  in  the 
contract,  this  Court  will  not  decree  a  spe- 
cific performance.    Ibid. 

23.  The  Court  will  not  decree  the  specific 
performance  of  a  contract  unless  it  can 
enforce  the  whole ;  but  the  difficulty 
seems  to  be  removed  where  the  part 
which  it  is  impossible  to  enforce  has  al- 
ready been  performed.    Hope  v.  Hope. 

vol.  22,  p.  351 

24.  The  Defendant  agreed  to  purchase  a 
properw  at  a  valuation  to  be  made  by  Am 
B,  The  Court,  though  it  considered 
A,  B.*B  valuation  very  hiffh,  *'  and  per- 
haps exorbitant,"  decreea  specific  per- 
formance, there  appearing  neither  "  fraud, 
mistake  nor  miscarriage."  Collier  v.  Mason. 

vol.  25,  p.  200 

25.  A.  agreed  to  grant  a  lease  to  B,  as  soon 
as  B.  should  have  built  a  house,  with  the 
necessary  outbuildings  on  the  land,  of 
the  value  of  1,400/.  at  the  least,  '*  accord- 
ing to  a  plan  to  be  submitted  to  and  ap- 
proved by  A,**  B,  agreed  to  build  and 
take  the  lease.  No  plan  had  been  ap- 
proved of.  Held,  that  no  decree  could 
be  made  for  specific  performance,  aild  a 
bill  filed  by  A.  for  that  purpose  was  dis- 
missed with  costs.    Brace  v.  Wehnert, 

voL  25,  p.  348 

26.  A  person  contracting  for  the  lease  of  a 
mine  cannot  resist  its  performance  on  the 
ground  of  his  ignorance  of  mining  mat- 
ters, and  of  the  mine  turning  out  worth- 
less.   Haywood  v.  Cope,     vol.  25,  p.  140 

27.  Sj^ecific  performance  is  a  matter  of  dis- 
cretion, to  be  exercised,  however,  accord- 
ing to  fixed  and  settled  rules,  and  the 
mere  inadequacy  of  consideration  is  not 
a  ground  for  exercising  such  discretion 
by  refusing  a  specific  performance.    Ibid, 

28.  Directors  having  entered  into  a  con- 
tract, ultra  vires,  and  which  was  not 
binding  on  the  company :  Held,  that  it 
could  be  neither  specifically  performed, 
nor  could  the  Court  order  them  to  make 
good  their  representations.  Ellis  v.  Col- 
man ;  Bates  v.  Busier,         vol.  25,  p.  662 

29.  A  contract  for  the  sale  of  land  provided, 
that  one  party  was  to  be  consulted  on  any 
houses  proposed  to  be  built  thereon  by 
the  other,  and  in  case  of  difference,  that 
A,  and  B,,  or  their  nominees,  should  have 
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power  to  decide  any  such  question. 
There  having  heen  no  decisioUf  held, 
that  this  Court  could  not  specifically  per- 
form the  contract.  Tillet  v.  The  Charing 
Crots  Bridge  Company,  vol.  26,  p.  419 
t30.  A  specific  performance  will  not  he  de- 
creed after  a  delay  of  ten  years,  when 
nothinfir  has  heen  done  in  the  meantime. 
AUoway  v.  Braitie.  vol.  26.  p.  575 

3 1 .  A  Court  of  Equity  will  not  decree  the 
specific  performance  of  a  contract  to  bor- 
row a  sum  of  money  on  mortgage.  Rogert 
V.  ChallU,  vol.  27,  p.  175 

32.  A  landlord  had,  in  1827,  agreed  to 
grant  his  tenant  a  lease,  hut  none  had 
been  granted,  though  the  tenant  had 
been  in  possession.  On  a  bill  by  the 
tenant  for  specific  performance,  the  land- 
lord set  up,  by  way  of  defence,  that  the 
tensnt  had  committed  waste.  The  Court 
directed  the  lease  to  be  executed  and 
antedated,  and  the  question  of  waste  to 
be  tried  at  law.    Poyntx  v.  Fortune, 

vol  27,  p.  893 

SS.  Decree  to  compel  directors  in  a  joint- 
stock  company  to  take  shares  subscribed 
for  by  them,  and  which  were  transferable, 
refused.  Blmck  v.  Mallalue.  vol.  27,  P.  398 

34.  Incumbent  agreed  to  grant,  at  a  future 
period,  a  lease  of  his  glebe,  containing 
about  437  acres,  "  except  37  acres  there- 
of," which  were  not  specified.  Held, 
that  the  contract  was  not  void  for  uncer- 
tainty, that  the  right  of  selecting  belonged 
to  the  lessor,  he  having  the  first  act  to 
do  ;  but  that  if  a  lease  had  actually  been 
granted  in  the  uncertain  form  of  the  con- 
tract, the  right  of  selecting  would  then 
have  belonged  to  the  tenant.  Held  also, 
that  this  right  of  selection  must  not  be 
exercised  oppressively,  so  as  to  interfere 
with  the  beneficial  enjoyment  of  the  rest 
of  the  farm.    Jenkins  v.  Green,    (No.  1.) 

vol.  27,  p.  437 

85.  An  incumbent  agreed  to  grant  a  farm- 
ing lease  of  the  glebe,  at  a  rent  payable 
half-yearly.  The  Enabling  Statute  (5  & 
6  Vict,  c  27)  requires  the  rent  to  be  re- 
served quarterly.  Held,  first,  that  the 
Court  would  not  compel  the  lessee  to 
take  a  lease  reserving  the  rent  Quarterly. 
Secondly,  that  the  Court  woula  not,  in 
the  face  of  the  act,  approve  of  a  lease  re- 
serving the  rent  half-yearly ;  but,  thirdly, 
that  if  a  lease  reserving  the  rent  half- 
yearly  had  actually  been  executed  by  the 
bishop  and  patron,  it  would,  in  favour  of 
the  tenant,  have  been  a  perfectly  valid 
lease  under  the  fourth  section.  Jenkine  v. 
Green,  (No.  2.)  vol.  27,  p.  440 

36.  The  Defendant  entered  into  a  contract 
to  purchase  leaseholds,  after  his  solicitor 
had  perused  the  leases.  He  intended  to 
apply  the  property  to  a  purpose  which  it 
turned  out  was  prohibited  by  the  lease. 
Held,  that  whether  the  vendor  knew  the 


purchaser's  intention  or  not,  the  pur- 
chaser was  bound  specifically  to  perunn 
his  contract.    Moriy  v.  ClaieriMg. 

vd.29,p.8i 

37.  On  a  decree  for  specific  perfonnanoe  of 
a  contract  to  purchase  a  lease,  the  assign- 
ment was  ordered  to  he  antedated,  so  as 
to  hear  date  on  the  day  on  which  the  con- 
tract ought  to  have  been  performed.  Ihid, 

38.  Principles  on  which  the  Court  proceedi 
in  refusing  specific  performance  in  cases 
of  mistake.    Swauland  v.  Deartky, 

vol.  29,  p.  430 

39.  When  the  description  of  the  property 
sold  is  ambiguous,  and  the  purchaser 
swears  he  made  a  mistake,  and  this  is 
not  disproved,  the  contract  will  not  be 
enforced ;  but  if  there  appear  no  groond, 
on  the  particulars,  for  the  mistake,  it  ii 
not  sufficient  for  the  purchaser  to  swear 
that  he  has  made  a  mistake.   Ihii. 

40.  An  undivided  moiety  of  a  property  was 
sold  by  auction,  the  rent  of  which  wu 
described  as  161. ;  but  that  was  the  rental 
of  the  whole  and  not  of  a  moiety.  The 
purchaser  might  have  discpveivd  this 
from  the  rest  of  the  particulars :  but  hav- 
ing sworn  that  he  had  purchased,  under 
a  mistake  that  16/.  was  the  rental  of  a 
moiety,  the  Court  refused  to  decree  a 
specific  performance  against  him.  Ibii, 

41.  A  solicitor  contracted,  in  his  own  name, 
to  purchase  a  freehold  \  he  resisted  the 

Eerforroance  of  it  on  the  ground  that  be 
ad  acted  as  the  mere  agent  of  a  diest, 
and  that,  it  being  a  case  of  hardship, 
damages  at  law  would  be  an  inadequate 
remedy  to  the  vendor.  Held,  that  he  was 
bound  to  perform  the  contract.  Sazw  v. 
Blake,  vol.  29,  p.  438 

42.  The  Defendant  agreed  to  take  alette 
of- a  public- house,  provided  a  retail  li- 
cence should  be  obtained.  The  magis- 
trates afterwards  granted  a  written  licence 
to  sell  excisable  liquors  and  to  permit 
them  to  be  consumed  on  the  premises, 
but  they  insisted  on  a  verbal  promise 
that  no  excisable  liquors  should  be  sold 
for  consumption  upon  the  premises. 
Held,  that  the  Defendant  was  not  bound 
to  take  the  lease.     Modlen  v.  SnmtMl. 

vol.  29,  p.  641 

43.  After  a  decree  for  specific  perform- 
ance, and  execution  of  the  conveyance, 
the  purchaser  neglected  to  pay  the  pnr- 
cliase-mouey.  The  Court,  on  the  appli- 
cation of  the  vendor,  fixed  a  day  and 
place  for  that  purpose.  Morley  v.  Cbrver- 
ing.  voi.  30,  p.  108 

44.  The  Defendant  agreed  to  enter  into 
partnership  with  the  Plaintiffs  on  a  future 
day,  and,  on  his  failing  to  do  so.  to  lend 
them  10.000/.  for  two  years.  He  failed  to 
do  so.  To  a  bill  for  specific  performance 
of  this  agreement  a  general  demontr 
was  allowed.    iSScAel  ▼  AfosenlAat 

vol.  80,  p.  371 
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45.  A.  agfreed  to  take  from  B.  a  lease  of  an 
unfioisbed  bouse,  containing  covenants 
on  tbe  part  of  A,  to  repair  and  keep  in 
repair.  B.  agreed  to  finish  the  bouse. 
The  Court  declined  compelling  A,  to 
take  the  lease,  the  house  haying  been 
finished  in  such  a  defective  manner  as  to 
make  it  unreasonable.  TildetUy  v.  Clarke 
torn.  Tol.SO,  p.  419 

46.  Properties  held  by  several  trustees 
under  several  trusts  and  for  different  per- 
sons were  sold  together,  in  one  lot,  for 
one  undivided  sum  and  with  special  con- 
ditions, as  to  part,  limiting  the  title. 
Held,  that  the  purchaser  could  not  resist 
tbe  specific  performance  of  the  contract 
on  tbe  ground  of  the  mode  in  which  the 
trust  property  had  been  sold.  Held  also, 
that  the  Court,  if  necessary,  would  ap- 
portion the  purchase-money.  Rede  v. 
Oakea,  vol  32,  p.  bbS 

47.  A  Court  of  Equity  will  not  decree  the 
specific  performance  of  a  contract  for  the 
purchase  of  a  lease,  where,  from  pending 
and  threatened  litigation,  it  is  impossible 
to  ascertain  to  whom  the  ground-rent  is 
payable,  and  the  purchaser  must  be  in- 
▼olved  in  immediate  litigation.  Pegler 
T.  WhiU.  vol.  33,  p.  403 

48.  The  vendor  of  a  real  estate  died  before 
completion  intestate  as  to  his  real  estate. 
Held,  that  the  legal  personal  representa- 
tives of  the  vendor  might  maintain  a  bill 
■gainst  the  vendor's  heir  and  the  pur- 
chaser for  a  specific  performance,  and 
that  although  the  interest  of  vendor  was 
equitable  and  the  purchaser  had  since  got 
in  the  legal  estate.    Hoddel  v.  Pugh. 

vol.  S3,  p.  489 

49.  Specific  performance  of  an  agreement 
between  four  persons,  regulating  the 
right  to  all  their  future  patented  inven- 
tions, refused,  on  the  following  grounds : 
first,  that  it  was  too  vague  and  uncertain 
as  to  its  duration ;  secondly,  that  it  in- 
volved a  contract  for  personal  services  of 
an  uncertain  duration ;  thirdly,  the  want 
of  mutuality  in  regard  to  one  of  the  sti- 
pulations ;  and  fourthly,  that  the  position 
of  the  parties  had  been  materially  varied 
by  the  assignment  by  one,  to  a  stranger, 
of  all  his  interest  under  the  agreement 
Pirih  V.  Ridley,  vol.  38,  p.  516 

50.  A  contract  for  the  sale  of  a  patent  spe- 
cifically enforced  at  the  suit  of  the  ven- 
dor, although  all  he  required  was  the 
payment  of  the  purchase-money.  Cogent 
T.  Gibson,  vol.  83,  p.  55T 

51.  The  Defendant  agreed  to  purchase  from 
the  Plaintiff  some  shares  in  a  company, 
and  he  paid  the  price,  but  the  directors 
(having  the  power)  refused  to  assent,  so 
that  the  purcliaser's  name  could  not  be 
placed  on  the  register.  The  Court  refused 
to  compel  the  assent,  and  also  refused  to 
decree  the  specific  performance  of  the 
contract    Berndngham  v.  Sheridan;  Re 


Waterloo  Life^    ^c,  Atturanee   Company, 
(No.  4.)  vol.  88,  p.  660 

52.  A  delay  of  eleven  years  occurred  in  the 
completion  of  a  contract  for  the  sale  of  an 
estate,  but  which  was  occasioned  by  the 
state  of  the  title.  Held,  that  the  pur* 
chaser  was  not,  after  this  delay,  compel- 
lable to  complete ;  but  that,  if  he  did,  he 
must  pay  interest  on  the  purchase-money 
according  to  the  contract,  his  money  not 
having  in  the  meanwhile  been  lying  idle. 
Porrer  v.  Ntuh,  vol.  34,  p.  167 

53.  Upon  a  treaty  for  a  lease  of  a  house, 
the  lessor  sent  to  the  lessee  a  letter,  spe* 
cifying  the  terms  on  which  he  would  let 
it.  The  lessee  immediately  took  posses- 
sion, but  he  signed  no  contract  The 
lessor  having  instituted  a  suit  for  specific 
performance,  the  lessee  insisted  that,  in 
addition  to  the  terms  contained  in  the 
letter,  the  lessor  had  verbally  promised 
to  put  the  house  into  thorough  repair; 
this  the  lessor  denied.  The  Court  doubted 
whether  the  specific  performance  could 
be  enforced,  and  gave  the  Defendant  the 
option,  either  of  a  decree  for  specific  per- 
formance on  the  terms  of  the  letter,  or  a 
decree  to  deliver  up  possession  and  to 
pay  an  occupation  rent.  But  if  he  refused 
to  exercise  the  option,  the  Court  directed 
a  decree  on  the  latter  branch  of  the  alter- 
native.    Chappell  V.  Gregory. 

vol.  34,  p.  250 

54.  Questions  as  to  the  validity  of  the  con- 
tract and  as  to  whether  it  is  inequitable 
to  enforce  its  specific  performance  must 
be  determined  at  the  hearing ;  questions 
of  title  are  referred  to  Chambers.  Wood 
V.  Oglander,  vol.  34,  p.  5 18 

55.  The  Plaintiff'agreed  to  grant  to  the  De- 
fendant a  lease  for  twenty-one  years,  with 
a  right  to  re-let ;  but  he  had  only  a  term 
of  twenty  years,  and  could  not  underlet 
without  the  consent  of  his  landlord.  The 
Defendant  repudiated  the  contract.  The 
Plaintiff'  afterwards  filed  his  bill  for  spe- 
cific performance,  and,  pending  the  suit, 
the  landlord  agreed  to  concur.  Held, 
that  the  contract  could  not  be  enforced, 
and  the  bill  was  dismissed  with  costs. 
Forrery,  Nash.  vol.  35,  p.  167 


SPECIFIC  PERFORMANCE  (COSTS). 

1.  The  fact  of  a  title  having  Heen  per- 
fected in  the  Master's  office,  does  not 
determine  the  question  of  the  costs  of  a 
suit  for  specific  performance,  which  de- 
pends upon  whether  the  defects  which 
have  been  removed  there  were  the  occa- 
sion of  the  suit    Scoones  v.  Morrell. 

vol.  1,  p.  251 

2.  A  bill  was  filed  by  a  vendor  for  the 
•  specific  performance  of  a  contract ;  the 

purchaser  insisted  that  the  contract  had 
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been  abandoned  s  failing  in  tbis  defence, 
he  was  ordered  to  pay  the  costs  of  suit 
up  to  the  hearing,  and  the  usual  refer- 
ence was  made  as  to  title,  Tafflor  t. 
Brown,  vol.  2,  p.  180 

3.  In  a  suit  for  specific  perfonnance*  a  pur- 
chaser set  up  defence  which  prevented 
the  Plaintiff  obtaining  on  motion  a  re- 
ference as  to  title ;  the  Defendant  foiling 
to  establish  such  defence  was  ordered  to 
pay  the  costs  up  to,  and  inclusive  of  the 
hearing.    Hyde  v.  Dallaway, 

voL  4,  p.  606 

4.  Where  a  bill  for  specific  performance  is 
filed  by  a  purchaser,  and  it  turns  out 
that  the  vendor  cannot  make  a  good  title, 
the  bill  is  dismissed,  but  without  costs. 
Maiden  v.  Fytofu  vol.  9,  p.  S47 

5.  The  rule,  &at  the  costs  of  a  suit  for 
specific  performance  depend  upon  when 
the  title  was  first  shewn,  is  to  be  strictly 
adhered  to*     WUHnttm  v.  Hartley. 

vol.  16,  p.  183 

6.  A  vendor  agreed  to  surrender  or  procure 
some  person  to  surrender,  and  the  costs  of 
the  surrender  were  to  be  paid  by  the  pur- 
chaser. It  was  found  necessary  to  pro- 
cure a  surrender  under  the  Trustee  Act 
Held,  that  the  costs  of  the  proceedings 
ought  to  be  paid  by  the  vendor.  Bradley 
V.  Afamlofi.  vol  16i  p.  294 

7.  When  a  vendor  succeeds  in  a  suit  for 
specific  performance,  he  is  entitled  to 
costs,  notwithstanding  the  title  was  first 
shewn  in  the  Master's  office,  if  the  suit 
was  occasioned  solely  by  the  conduct  of 
the  Defendant.    Peer*  v.  Sneud. 

vol.  17,  p.  151 

8.  A  purchaser  having  unsuccessfiiiry  in- 
sisted, that  an  instrument  of  republica- 
tion diid  not  sufficiently  refer  to  the  will, 
so  as  to  identify  it,  no  costs  were  given  on 
either  side,  on  a  bill  for  specific  perform- 
ance by  vendor,  who  haa  not  made  out 
his  title.     Weddall  v  Nixon, 

vol.  17,  p.  160 

9.  In  a  suit  by  vendor  for  specific  perform- 
ance, costs  were  given  to  him,  although 
both  parties  were  in  the  wrong  as  to  the 
only  point  in  contest,  namely,  as  to  in- 
terest on  the  purchase-money,  a  good  title 
having  been  shewn  prior  to  the  institu- 
tion of  the  suit,  and  it  appearing  that  the 
conduct  of  the  purchaser  had  prevented 
the  completion  down  to  that  time.  Sher- 
win  V.  Shaktpeare,  vol.  17,  p.  267 

10.  A  purchaser,  who  had  altogether  denied 
the  vendor's  right  to  a  specific  perform- 
ance, ordered  to  pay  the  costs  of  suit  in- 
stituted by  the  vendor  for  that  purpose 
down  to  the  hearing,  although  the  title 
was  not  finally  completed  until  after  the 
decree.  Carrodut  v.  Sharp,  vol.  20,  p.  56 

1 1.  The  Defendant,  a  purchaser,  ordered  to 
pay  all  tlie  costs,  though  a  good  title  was 
not  shewn  until  after  Uie  institution  of 
the  suit,  by  the  production  of  a  declara- 


tion which  was  not  the  cause  of  dispute, 
and  had  not  been  previously  required. 
Bridges  v.  Longman.  voL  Si^  p.  27 


SPECIFIC  PERFORMANCE  (REFER- 
ENCE AS  TO  TITLE.) 

iSee  Accept  ARCB  op  Title,  Vbkdok  akd 
PuRCRASBR  (Title),  Waiver  op  Re- 
quisitions.] 

1.  A  bill  prayed  the  specific  performance 
of  an  agreement,  *  if  a  ^ood  title  could 
be  made."  At  the  heanng  it  wss  de- 
clared that  the  agreement  ought  to  be 
specifically  performed,  and  it  was  re- 
ferred to  toe  Master  to  inquire  whether 
a  good  title  could  be  made.  The  Mas- 
ter reported  in  Uie  negative.  The  Plain- 
tiff on  further  directions  waived  all  ob- 
jections to  the  title,  and  proposed  to  take 
the  property ;  this  was  resisted  ^  the 
vendor:  Held,  that  the  Plsintiff  wai 
entitled;  but  being  aware,  at  the  first 
hearing,  of  the  objections  to  the  title,  be 
ought  to  pay  the  costs  of  the  investiga- 
tion in  the  Master's  office.  Bemuttr. 
Fowler,  vol  2,  p.  S02 

2.  A  party,  acting  as  the  absolute  owner, 
contracted  to  sdl  property.  He  was  tbe 
absolute  owner  of  part,  and  as  to  die 
other  part  he  was  tenant  for  life,  wiUi 

Sower  of  sale,  at  his  request  and  by  bis 
irection,  vested  in  trustees.  Upon  a 
bill  by  the  purchaser  for  a  sjpecific 
performance,  an  inquiry  was  directed 
*'  whether  the  Defendant  could  make  a 
good  title,  or  could  by  application  to  tbe 
trustees,  procure  a  good  tide  to  be  made." 
Graham  v.  OHtfer,  vol.  3,  p.  124 

3.  The  Defendant,  a  purchaser  of  a  public- 
house,  insisted  that  time  was  of  the  es- 
sence of  the  contract,  and  that^  the  ab- 
stract had  not  been  delivered  within  tbe 
time  agreed  on.  A  reference  without 
prejudice  was  made,  on  motion,  as  to  tbe 
title,  and  when  it  was  first  shewn.  Fo*' 
lowe  V.  Amcoats,  voL  9,  p*  496 

4.  Where  there  has  been  great  delay,  and 
there  is  little  hope  of  perfecting  the  tide 
within  a  reasonable  time,  the  Court  will 
dismiss  a  purchaser  with  costs.  Frater 
y.Wood,  vol.8,p.»9 

5.  The  Defendant  agreed  with  the  Plain- 
tiff to  take  a  house  in  the  Strandt  to  be 
used  for  the  business  of  printing.  No- 
thing was  said  as  to  covenants  ^' 
Plaintiff  was  a  lessee  under  a  leaie  con- 
taining covenants  against  ''obnoxious 
trades,"  and  the  Defendant  wu  told 
that  the  premises  were  leasehold.  A  re- 
ference as  to  title  was  directed,  hanoff 
regard  to  the  covenants  in  the  lease  and 
the  purposes  for  which  the  premises  wffc 
taken.     tfUbraham  v.  Limeey.  ^^ 

vol.  18,  p.  w® 

6.  A  vendor  filed  a  claim  for  ipedfic  per- 
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fomunce,  and  gave  notice  of  motion  for 
a  decree.  The  Defendant  did  not  appear, 
and  a  decree  waa  made  against  him,  di- 
recting a  apecific  performance,  without 
anj  reference  aa  to  title.  Subsequently, 
upon  the  motion  of  the  Defendant,  the 
Coort  allowed  a  reference  as  to  title  to 
be  inserted  in  the  decree,  upon  his  pay- 
ing all  the  costs  of  the  application. 
Hughes  T.  /(Micff.  Tol.  26,  p.  24 


SPECIFIC  PERFORMANCE  WITH 
COMPENSATION. 

[See  Parol  Evidence.] 

1.  A  tenant  in  possession  purchased  the 
property,  whicn  waa  represented  to  be 
forty.six  feet  in  depth  ;  it  turned  out  to 
be  thirty.tfaree  only.  Held,  that  he  was 
entitled  to  an  abatement  of  price.  King 
V.  fFilsM,  vol.  6,  p.  124 

2.  One  stipulation  in  a  contract  for  pur- 
chase waa,  that  the  vendor  should  make 
a  certain  road,  which  it  turned  out  he 
could  not  make  without  incurring  a  for- 
feiture. Held,  that  the  purchaser  was 
entided  to  a  decree  for  specific  perform- 
with  a  compensation  for  the  damage,  if 
any,  in  consequence  of  the  road  not  being 
formed.    Ptaeoek  v.  Pttuon, 

vol.  11,  p.  Z55 

3.  Fropertyy  sold  as  copyhold,  turned  out 
to  be  partly  freehold.  Held,  that  the 
vendor  could  not  compel  a  specific  per- 
formance, and  that  special  conditions, 
providing  that  errors  in  the  description 
should  not  invalidate  the  sale,  and  for  a 
compensation,  did  not  alter  the  case. 
ApUa  v.  Gkt.  vol.  16,  p.  23 

4.  A  residence  with  four  acrea  was  sold.  It 
turned  out,  that  there  was  no  title  to  a 
slip  of  ground  of  about  a  quarter  of  an 
acre,  between  the  house  and  the  high 
road.  Held,  that  it  was  not  a  proper 
subject  for  compensation,  and  that  a 
good  title  could  not  be  made.  Perkins 
y.Ede.  vol.  16,  p.  193 

*},  When  a  vendor  can  make  a  title  to  three- 
fourths  only  of  the  property  sold,  the 
purchaaer  is  not  entitled  to  take  the 
three- fourtha  with  an  abatement,  but  he 
may  take  the  three-fourths  at  the  price 
agreed  on  for  the  whole.  Shaw  v.  Top^ 
hawu  vol.  19,  p.  576 

6.  When  the  completion  of  a  purchase  is 
delayed  through  the  default  of  the  ven- 
dor in  possession,  and  the  property  has 
diminished  in  value,  or  has  been  dete- 
riorated by  permiasive  waste,  the  pur- 
chaser is  entitled  to  compensation.  The 
RegenVs  CatuU  Company  v.  Ware, 

vol.  23,  p.  575 

7.  Redeemed  land  tax,  amounting  to  41 L 
per  annum,  was  sold  by  auction  in  one 
lot  The  particulars  represented  8/.  14«. 
(part  of  it)  as  charged  on  three  houses, 


but  stated  that  the  title  consisted  of  a 
contract  for  redemption  of  the  land  tax 
of  the  25th  of  March,  1818.  This  con- 
tract, when  produced  after  the  sale, 
shewed  that  the  3/.  14e.  was  not  charged 
on  three  houses,  but  consisted  of  three 
small  auma,  each  charged  separately  on 
one  of  the  houses.  Held,  fint,  that  the 
misdescription  waa  fatal ;  secondly,  that 
the  reference  to  the  contract  did  not  give 
the  pturchaser  notice  of  the  actual  state 
of  the  title ;  thirdly,  that  it  was  not  a 
matter  susceptible  of  compensation,  and 
a  bill  by  the  vendor  for  specific  perform- 
ance waa  dismissed  with  costs.  Cox  v. 
Coventon.  vol.  31,  p.  378 

8.  The  tenant  for  life  of  a  real  estate,  the 
trustees  of  which  were  empowered  to 
sell  it  at  his  request  and  by  his  direction, 
entered  into  a  contract  to  sell  it  The 
estate  was  subject,  with  others,  to  a 
charge  for  younger  children.  The  te- 
nant for  life  died  without  issue,  and  the 
fee  of  the  estate  passed  under  his  will. 
Held,  that  the  purchaser,  on  waiving  the 
objection  as  to  the  charge,  was  entitled 
to  a  specific  performance  against  the  re- 
presentatives of  the  vendor,  but  that  he 
waa  not  entided  either  to  an  indemnity 
against  the  charge  or  to  compensadon. 
BamMdge  v.  Kimudrd.     vol.  32,  p.  346 


SPOLIATION. 

[See  Presumption.] 

1.  When  an  accounting  party  destroys  the 
accounts  before  the  matters  have  been 
finally  adjusted  and  still  more  pending  a 
litigation,  the  Court  will  presume  every- 
thing most  unfavourable  to  him,  con- 
sistent with  the  established  facts.  Oray 
V.  Hai^;  Haig  v.  Gray.      vol.  20,  p.  219 

2.  A  solicitor  deposited  some  of  his  own 
deeds,  as  a  security  for  a  sum  of  money 
due  to  two  clients,  in  a  box  belonging  to 
them.  He  retained  the  box,  but  after  his 
death  it  was  found  that  he  had  abstracted 
the  deeds  from  it,  and  they  could  not  be 
distinguished  from  the  solicitor's  other 
deeds.  Held,  that  the  clients  had  a  lien 
on  all  the  solicitor's  deeds  for  their  debt. 
Mason  v.  Morley,    (No.  2.) 

vol.  34,  p.  475 
(See  Mason  v.  Mcrley,  vol.  34,  p*  471) 


STAMP. 

1.  A  Plaintiff  sued  to  recover  a  large  un- 
liquidated sura  due  to  her  testatrix ;  but 
the  stamp  on  the  probate  did  not  cover 
the  amount  claimed.  Held,  that  the 
Plaintifi'  could  not  obtain  a  decree  even 
for  accounts  and  inquiries,  until  the  pro- 
bate had  been  properly  stamped.  ^  The 
cause  stood  over,  and  the  commissioners 
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stamped  the  probate  and  gave  credit  for 
the  duty.    Hoioard  ▼.  Prinee. 

▼ol.  10,  p.  812 
2.  Whether  the  practice  of  the  Court  of 
allowing  a  copy  of  a  lost  instmiDent  to 
be  stamped,  in  order  that  it  may  be  given 
in  evidence  is  altered  since  the  18  &  14 
Fid.  c.  97.    May  ▼.  Maff. 

voL  S3,  p.  81 


STANNARIES. 
iSe$  Jurisdiction  (othbe  Courts).] 

STATUTES. 

[Sie  Statute  (Construction),  Statute 
OF  Frauds,  Statute  of  Limitations.] 

EUm,  18,  c.  6  (tee  Fraudolent  Conveyance), 
c.  10  (t€e  Lease). 
27,  c.  6  (tee   Volantary   Settlement, 
&c.)l 
c  20  (tee  Trust). 
Car,  II.  21,  c.  24  {§ee  Evidence). 

29,  c.  8  (tee  Statute  of  Frauds). 
mil,  &  Mary  4  &  5,  c  20  {tee  Devastavit). 
Atme  4,  c.  16  Uee  Subpcena). 
6,  c.  18  {tee  Jurisdiction), 
c.  85  (tee  Reffistration  Act). 
Oeo,  II.  9,  c  81  (tee  Mortmain). 
IIL  18y  c.  8  (tee  Alien). 
c.  21  (tee  Alien). 
88,  c.  68  (tee  Insurance). 
89  &  40,  c.  98  (tee  Remoteness, 

Thellusson  Act). 
40,  c.  88  (tee  Probate). 

c.  98  (tee  Remoteness,  Thel- 
lusson Act). 
62,  c.  101  (tee  Charity). 

58,  c  14  (tee  Annuity). 

59,  c.  12  (tee  Parish). 
IV.  1,  c.  119  (tee  Estate  TailX 

6,  c.  16  (tee  Estate  Entail). 
c  64  (tee  Costs). 

7,  c.  57  (tee  Insolvent). 

c.  77  {tee     Specific    Perform- 
ance). 

9,  c.  78  (tee  Insolvent). 

10,  c.  66  (tee  Building  Society). 
WUL  IV.  1,  c.  86  (MfFormik  Pauperis,  Pro- 
cess Pro  Confesso). 

c.  40  (tee    Executor    (taking 

beneficially) ). 
c.  47  (tee  Trustee  Act), 
c.  60  (tee  Trustee  Act); 
2,  c.  57  (tee  Charity,  4). 
2  &  8,  c  125  (tee  TVustee  Relief 

Act). 
8  &  4,  c  27  (ete  Statute  of  Li- 
mitations). 
c.  94  (tee  Chief  Clerk). 
c.  74    (tee    Estate    Tail, 
Married  Woman's 
Conveyance). 


WUL  IV.  8  &  4,  c  104  (see  Debt). 

c.  105  (we  Dover). 

4  ft  5,  c  22  (tee  Appoftiooment). 

c.  29  (see  Investmeot). 

5  &  6,  c«  76    (tee     Jurisdictioo, 

Charity> 

6  ft  7,  c.  82  (tee    Boildiiig  So- 

ciety), 
c.  84  (toe  Taxation). 
c.  77  (fee  Charity). 
7,  c.  26     (tee    Revocadon, 
WiU). 
Fki.  1,  c  78  (tee  Corporation). 

1  &  S^  c  78  (#M  Taxation). 

c.  1 10  (jee  Judgment  Debt). 

2  ft  8,  c.  11  (tee  Devastavit). 

8  ft  4,  c  55  (tee  Draining  Act), 
c.  118  (fee  Charity). 

4  &  5,  c.  85  (fee  Copyhold). 

5,  c  5  (fee  Jurisdiction). 

5  ft  6,  c.  22  (fee  Jurindiction). 

c  27  (fee  Lease), 
c.  100  (fee  Patent). 

6  &  7»  c.  82  (fee  Building  Society). 

c  87  (fee  Mortmain). 

c.  78  (fee  Solicitor,  Taxadoo). 

c  85  (fee  Evidence). 

7  ft  8,  c.  82  (fee  Bank). 

c  110  (fee  Company), 
c.  Ill  (fee  Bankruptcy). 
8,  c  18  (fee  Lands  Clauses  Act, 
Railway). 

8  ft  9,  c.  16  (fee  Company). 

c  52  (fee  Jewish  Charity), 
c.  118  (fee  Exchange). 

10  ft  11,  c  96    (fee   Trustee   Relief 

Act). 

11  ft  12,  c.  45  (fee  Winding  op). 

c.  6S  (tee  Fishery), 
c.  112  (fee  Sewage). 

12  ft  18,  c.  106  (fee  Bankrupt). 
18  ft  14,  c  85  (fee  Affidavits). 

c.  60  (fee  Trustee  Act), 
c.  94  (fee  Mortmain), 
c  97  (fee  Stamp), 
c.  1 15  (fee  Insurance). 

15  ft  16,  c  51  (fee  Copyhold). 

c.  55    (f«e    Trustee  Relief 
Act). 

c.  76  (fee  Mortgage). 

c.  80  (fee  Accountant). 

c  88  (fee  Patent). 

c  85  (fee  Burial). 

c.  86  (fee  Filing  Bill,  FN- 
duction  of  Documents,  Witneis, 
Evidence,  Parties,  Chambers,  Re- 
vivor, Injunction,  Appeannoei 
Supplement,  Absent  Parties). 
16,  c.  5  (fee  Patent). 

16  ft  17,  c.  18  (see  Burial). 

c.  51  (fee  Succession  Duty), 
c.  86  (fee  Judgmenl^  Mort- 

c.  157  (e^Chtfitable  Trusts 


Act,  Endowment). 
17  ft  18,  c  82  (fee  Prohibtdoo). 
c.  104  (see  Ship). 


GENERAL  INDEX. 


425 


rtet.  17  &  18,  c  113  (iM  Mortgage  Eson- 

eration). 
c«  125  (tee  Arbitradon). 

18  &  19,  c.  15  (tee  Deed). 

c48  (tee  Marriage  Settle- 
ment). 

e.  47  (tee  Winding  up). 

c  63  {tee  Friendly  Society's 
Act). 

c  122  (tee  Metropolitan 
Building  Act). 

19  &  20,  c.  47  (tee  Company). 

c.  120  (tee  Settled  Estates 
Act). 

20  &  21,  c.  14  (JM  Security  for  Costs). 

c.  78  (.tee  Jurisdiction). 
c.  85  (tee  Married  Woman). 

21  &  22,  c.  27  (tee  Damages). 

c.  106  (ue  East  India  Com- 
pany), 
c.  108  (tee  Married  Woman). 

22  &  23,  c.  35    {tee    Issue    at    Law, 

Questions  of  Law 
or  Fact). 
o.  63  {tee  Foreign  Law). 
28  &  24^  c.  35    (tee    Trustee    Relief 

Act). 
c.  38  (tee  Judgment), 
c.  112  (tee  Payment  out  of 

Court). 
0.127  (Me  Solicitor), 
c.  145  (tee  Trustee). 
25  &  26,  c  53  {tee  Land  Registry), 
c  63  (Mf  Ship), 
c.  86  (tee  Lunatic). 
c.  89  (tee  Winding  up). 


STATUTES  (CONSTRUCTION). 

1-  The  89  Ettt.  c.  5,  enables  « all  and 
every  jMTfoii  atid  pertont"  to  found  hos- 
pitals, &c,  and  to  create  them  bodies 
corponite.  Held,  that  a  corporation  may 
exercise  the  powers  given  by  the  act  to 
"person  and  persons."  Aitomey^Qent' 
w/  ▼,  The  Coijuoro/tm  of  Neweattle. 

vol.  5,  n.  807 

2*  The  Court  knows  nothing  of  the  inten- 
tion of  an  act  of  parliament,  except  from 
the  words  in  which  it  is  expressed,  ap- 
plied to  the  facts  existing  at  the  time. 
^gan  y.  The  Earl  qf  Ctmrtoum, 

vol.  18,  p.  22 

«>•  renons  interfering  with  the  property  of 
indiriduals,  by  virtue  of  an  act  of  parlia- 
nient,  are  strictly  tied  down  to  the  limits 
w  the  powers  given  by  the  act.  and  they 
>re  bound  to  shew,  clearly  and  distinctly, 
tost  they  are  empowered  by  the  act  to  do 
what  they  propose  to  do.     Oldaker  v. 

.  ^J'-  vol.  19,  p.  485 

•  "here  one  clause  of  an  act  of  parlia- 
ment directs  specific  acts  to  be  done, 
such  acts  may  be  done  though  they  would 
M  included  in  the  general  terms  of  'a 
svbiequcQt  prohibitory  clause,  for  the 


former  clause  is  not  controlled  by  the 
latter.    De  Winieim  v.  Mayer  of  Brecon, 

vol.  26,  p.  583 


STATUTE  OF  DISTRIBUTIONS. 
[See  Nbxt  of  Kin.] 

STATUTE  OF  FRAUDS. 
[See  Part  PBapoR mange.] 

1.  Where  the  want  of  signature  to  an  agree- 
ment for  the  sale  of  lands  clearly  appears 
on  the  bill,  the  objection  may  be  taken 
advantage  of  by  general  demurrer ;  but 
the  statements  of  the  bill  not  being  in- 
consistent with  a  signature  by  the  party 
to  be  charged,  and  containing  allegations 
of  part  performance,  a  general  demurrer 
thereto  was  overruled.  Field  v.  Hutchin- 
ton,  vol.  1,  p.  599 

2.  The  Defendant,  on  the  6th  of  June, 
offered  in  writing  to  sell  his  farm  for 
1,0001 ;  but  the  Plaintiff  offered  950/., 
which  the  Defendant,  on  the  27th  of 
/ime,  after  consideration,  refused  to 
accept  On  the  29th  the  Plaintiff,  by 
letter,  agreed  to  give  1,000/.,  but  there 
appeared  to  be  no  assent  on  the  part  of 
the  Defendant,  though  there  had  been  no 
withdrawal  of  the  first  offer.  Held,  that 
there  was  no  binding  contract  within  the 
Statute  of  Frauds.    Hyde  v.  Wrench, 

vol.  3,  p.  334 

3.  A  parent,  by  his  agent,  on  the  marriage 
of  his  daughter,  entered  into  an  engage- 
ment, in  writing,  with  her  intended  hus- 
band, in  which  his  name  was  written, 
but  not  signed.  Held,  that  a  letter  writ- 
ten by  the  parent  after  the  marriage,  re- 
ferring to  the  memorandum,  as  stating 
the  terms  of  the  engagement,  was  either 
a  sufficient  agreement  Bisned  by  the 
party,  within  the  Statute  of  Frauds,  or  a 
sufficient  recognition  of  the  use  made  of 
his  name  in  the  memorandum.  De  Beil 
V.  Thornton,  vol.  3,  p.  469 

4.  Contract  for  the  purchase  of  tithes  not 
signed  by  the  party  chargeable,  held, 
under  the  circumstances,  to  have  been 
taken  out  of  the  Statute  of  Frauds.  Blach^ 
ford  V.  Kirkpalrick,  vol.  6,  p.  232 

5.  A.*B  agent  wrote  to  B,^  '*  I  am  directed 
to  offer  you  for  the  premises  3,000/.," 
&c.  B,  replied,  **  We  accept  your  offer. 
If  you  approve  of  the  inclosed,  sign  the 
same,  and  we  will,  on  receipt  of  the  de- 
posit, si^  you  a  copy.  B.  filed  a  bill 
for  specific  performance,  and  A,  did  not 
produce  the  inclosure.  Held,  that  the 
two  letters  constituted  a  valid  contract, 
intended  to  be  carried  into  effect  by  the 
inclosure  s  and  that,  though  it  did  not 
appear  that  the  inclosure  had  been  ap- 
proved of,  still  that  this  did  not  affect 
the  prior  valid  contract.    GibMmt  ▼•  Th$ 


426 


GENERAL  INDEX. 


Board  rf  Mamagemeni  rf  the  North  Eatt- 
$m  MttropoUUm  Aiyktm  District, 

▼ol.  11,  p.  1 

6.  Where  landt  are  held  in  trust,  the  de- 
claration of  trust,  required  bj  the  7th 
section  of  the  Statute  of  Frauds  to  be 
signed  "by  the  party  who  is,  by  law, 
enabled  to  declare  such  trust,"  must  be 
signed  by  the  beneficial  owner,  and  not 
by  the  trustee  who  has  the  legal  estate. 
Itemey  ▼.  Wood,  vol.  19,  ^,  830 

7.  The  legal  fee  in  lands  was  vested  m  A,, 
in  trust  for  B.  B,  si^ed  a  document 
addressed  to  ^.,  directing  that  the  lands 
and  other  property  should,  after  his 
death,  be  hefd  for  the  benefit  of  certain 
persons.  The  document  waa  not  at- 
tested. Held,  that  this  was  an  effectual 
declaration  of  trust,  within  the  7th  sec- 
tion of  the  Statute  of  Frauds,  by  the 
beneficial  owner,  and  not  a  testamentary 
instrument.    Ihid. 

8.  Admissibility  of  evidence  of  a  parol 
contract  as  to  the  continuance  of  a  part- 
nership where  real  estate  is  concerned. 
Buex  V.  Ettox,  vol.  20,  p.  442 

9*  Prior  to  his  marriage,  a  husband  en- 
tered into  a  parol  contract  to  settle  his 
intended  wife's  property.  The  pro- 
perty was  not  settled  until  after  the  mar- 
riage. Held,  that  the  antenuptial  parol 
contract  was  inoperative  under  the  Sta- 
tute of  Frauds,  that  the  marriage  was  not 
a  part  performance,  that  the  post-nup- 
tial settlement  was  voluntary,  and,  the 
husband  being  greatly  indebted  at  the 
time,  the  settlement  was  void  as  against 
the  husband's  creditors.  Wardttn  v. 
/oNfti  vol.  28,  p.  487 

10.  A  bill,  which  sought  to  enforce  a  trust 
of  lands,  did  not  ulege  that  such  trust 
was  in  writing.  Held,  on  demurrer, 
that  this  was  sufficient,  for  the  Sutute  of 
Frauds  only  refers  to  the  proof  of  a 
trust  by  some  writing.    Damu  v.  Otty, 

vol.  ZZ^  p.  540 

1 1.  That  part  of  the  fourth  section  of  the 
Statute  of  Frauds  which  requires  agree- 
ments not  to  be  performed  within  a  year 
to  be  in  writing  and  signed,  does  not  apply 
to  cases  in  which  the  performance  may, 
by  possibility  or  accioent,  be  extended 
beyond  that  period  ;  it  is  to  be  confined 
to  eases  where  the  agreement  is  not  to  be 
performed  and  cannot  be  carried  into 
execution  within  that  space  of  time. 
Therefore,  where  A.  B.  agreed  by  parol, 
for  valuable  consideration,  to  leave  C.  D, 
a  certain  amount  by  his  will,  and  ji,  B. 
died  fourteen  years  after  the  agreement : 
Held,  that  the  Statute  of  Frauds  did  not 
apply.    Bidley  y,  RidUy.   vol  84,  p.  478 

12.  The  Plaintiff  apprehensive  of  being 
indicted  for  bigamy  (which  it  turned  out 
be  was  not  liable  to)  conveyed  real  pro- 
perty to  the  Defendant  on  a  parol  agree- 
ment to  re-transfer  when  the  difficulty 


had  passed.  On  a  bill  for  a  re-trmtfe, 
the  Defendant  denied  the  agreement  and 
insisted  on  the  Statute  of  Fnnds,  the 
trust  not  being  in  writing.  Held,  that 
this  was  a  case  of  fraud  and  that  the 
statute  did  not  apply.  Domu  v.  0«y. 
(No.  2.)  voL85»p.208 


STATUTE  OF  LIMITATIONS. 

[Su  AnvsasB  Possbssion,  Ihtbust, 
Statute  df  Limitatiohs  (Fraud  axv 
Trust),  Statute  of  Limitatiors 
(Mortgage). 

1.  An  ejeetment  bUl,  filed  in  1842,  stated 
that  the  Plaintiff's  alleged  right  to  the 
land  accrued  in  1812,  that  a  bill  hsd  been 
filed  in  1824  to  recover  the  property,  lad 
that  an  ejectment  had  been  brought  in 
1882,  which  waa  stayed  until  the  Plain- 
tiff  had  paid  the  costs  of  a  former  ^ect- 
ment ;  but  it  did  not  sUte  the  remit  of 
the  suit  or  action.  Held,  that  it  most  be 
inferred  that  they  had  failed,  and  that 
they  did  not  prevent  the  operation  of  the 
Statute  of  Limitationa.  Bampton,  ▼. 
BirchaU.  ?oL5,p.67 

2.  To  a  bill  by  a  dean  and  chapter  for  tidiei 
accrued  within  twenty-one  yean,  aod 
stating  a  decree  in  1818,  estabiisbiDg  the 
right,  but  not  alleging  that  tithes  bad 
bron  accounted  for  under  it,  and  stating 
that  the  Plaintiffs  had,  in  1881,  granted 
a  lease  of  the  tithes  of  the  rectoiy  which 
existed  till  1887,  but  not  alleging  that  the 
lease  was  granted  with  a  view  to  the 
tithes  in  question,  or  that  the  lessee  paid 
anything  on  account  of  them,  a  plea  of 
the  Statute  of  Limitations,  averring  that 
the  right  of  suit  did  not  first  aocrue 
within  twenty  years,  and  that  the  Pjain- 
tiffs  had  not  been  in  possession  within 
twenty  years,  was  allowed.     Thu  Din 

and  Chapter  qf  Ely  v.  Bliu»  vol  fii  P*  574 
8.  Estate  of  a  testator  engaged  in  a  bank- 
ing company  established  under  the  7 
Geo,  4,  c.  46,  held  released  after  the  ex- 
piration of  three  yeara.  Barker  v.  Arf- 
treei.  voL7,p.lW 

4.  A  Plaintiff  brought  an  action  of  qect- 
ment  against  a  person  in  possesaioo,  and 
afterwards  filed  a  bill  of  discovery  in  aid 
of  the  action,  and  to  restrain  the  De- 
fendant firom  aetting  up  outrtaading 
terms.  By  the  death  of  the  Defendant 
the  suit  abated,  and  the  benefit  of  the 
action  at  law  became  loot.  After  twentj 
yeara  adverse  possession,  the  Plaintm 
having  filed  a  bill  of  revivor,  a  deniwtf 
thereto  waa  allowed,  on  the  groaod  that 
no  effectual  proceeding  could  now  be 
had  at  law,  and  that  the  disooveiyaad 
relief  sought  would  therefore  be  use- 
less.   Baaftom  v.  BirekaiL  vol  11,  ^  ^ 

5.  A  suit  dismissed  as  against  the priaeiptl 
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Defendant,  and  whichi  thoogh  pending 
as  asainst  the  others,  haa  yet  been  prac- 
ticaliy  abandoned,  does  not  prevent  the 
operation  of  the  Statute  of  Limitations. 
DUom  T.  Oag/wre  ;  Flukgr  t,  Oordan* 

ToL  17,  p.  421 
G.  The  Attorney-General,  whether  suing 
ex  ^fieio,  or  at  the  relation  of  others,  is 
not  a  "  person*'  haring  a  right  to  bring 
an  action,  or  a  suit  in  equity  to  recover 
land,  within  the  contemplation  of  the 
Sutnte  of  Limitations  (8  &  4  Will.  4, 
c.  27)  I  nor  are  the  churchwardens  and 
overseers  of  a  parish,  in  respect  of  pro- 
perty,  the  rents  of  which  were  applicable 
to  the  poor  of  the  parish,  but  which  had 
been  alienated  pnor  to  the  69  Geo.  S, 
c.  12 ;  nor  are  the  poor.  Attomtif^Gent' 
red  V.  Magdalen  Colkge.     vol.  18,  p.  223 

7.  When  a  Defendant  is  out  of  the  juris- 
diction,'  and  the  bill  prays  process 
against  him,  when  he  shall  come  within 
it,  the  operation  of  the  Statute  of  Limi- 
tationa  is  suspended  though  he  has 
neither  been  served  nor  appeared  in 
the  suit.  Hek  v.  Lord  BexUys  Whit- 
Jkid  V.  Bowser  :  Whitfield  v.  Knighi, 

vol.  20,  p.  127 

8.  Penden^  of  a  suit  held  to  prevent  a 
claim  being  barred  by  lapse  of  time. 
AUop  V.  BelL  vol.  24,  p.  451 

9.  In  taking  the  accounts  in  an  adminis- 
tration suit,  any  creditor  may  object  that 
another  creditor's  debt  is  barred  by  the 
Statute  of  Limitationa ;  but  ««m6l«,  that 
such  an  objection  cannot  be  taken  to  the 
Plaintiff's  debt,  which  is  the  foundation 
of  the  decree.  Fuller  ^t.  Bedman,  (No.  2.) 

vol.  26,  p.  614 

10.  When  a  fund  is  set  apart  to  answer  an 
annuity,  the  Statute  of  Limitations 
cannot  be  set  up  against  the  residuary 
legatee  on  the  death  of  the  annuitant 
forty  years  afterwards;  but  it  can  as 
against  a  pecuniary  legatee,  whose  legacy 
was  payable  on  the  testator's  death. 
Bright  v.  Larcher.  vol,  27,  p.  ISO 

11.  An  improvident  lease  was  granted  by  a 
charitable  corporation  to  a  trustee  for 
the  master.  Held,  after  twenty  years' 
enjoyment  under  it,  that  the  right  of  the 
Attomey-General  to  question  its  validity 
was  barred  by  the  Statute  of  Limitations 
(3  &  4  mil.  4,  c.  27).  The  AUomey- 
General  v.  Payne.  vol.  27,  p.  168 

12.  A  person  resident  in  Jersey  died  in 
ISOO  indebted  to  a  person  resident  in 
England.  He  appointed  his  wife  exe- 
cutrix, and  she  proved  the  will  in  Jersey 
alone.  The  executrix  had  in  1861  been 
in  England  for  three  weeks,  and  had, 
while  in  /er«ey^  received  a  sum  due  to 
her  testator  in  this  country.  Held,  in 
1860,  that  the  Statute  of  Limitations  did 
not  apply,  the  executrix  not  having  been 
liable  to  be  sued  in  this  country,  and 
having  dona  no  act  here  to  constitute 


herself  an  English  executrix.    Floed  v. 
Patterson,  vol.  29,  p.  295 

13.  A.  was  tenant  by  the  curtesy,  with  re- 
mainder to  his  eldest  son  B.  in  tail,  with 
remainder  to  CL  B.  sold  and  conveyed 
the  property  to  A.,  and  levied  a  fine,  in 
which  A.  was  conusee.  Held,  that  there 
was  no  discontinuance,  that  the  remain- 
der WIS  not  baired,  and  that  the  title  was 
bad.    Andenon  v.  Andertom. 

vol.  80,  p.  209 

14.  In  an  administration  suit,  the  adminia- 
tratrix  and  all  the  persons  interested  (ex- 
cept one  who  was  not  before  the  court) 
declined  to  object  that  some  of  the  debts 
which  were  claimed  were  barred  by  the 
Statute  of  Limitations.  The  Court,  on 
the  administratrix  taking  the  risk,  or- 
dered payment  of  such  debts.  Alston  v. 
Trollope.  vol.  86,  p.  466 


STATUTE    OF    LIMITATIONS 
(FRAUD  AND  TRUST). 

1.  A  trust  for  the  payment  of  debts,  in  a 
will,  will  not  prevent  the  operation  of  the 
Statute  of  Limitations.  Evans  v.  Tweedy. 

voL  1,  p.  65 
(Proud  V.  Proud.  vol.  82,  p.  234) 

2.  In  1816  A.  mortgaged  an  estate  to  B., 
and  covenanted  to  pay  the  mortoage 
money;  and,  in  July,  1817,  A,  and  n,,aB 
his  surety,  conveyed  the  property  to  C, 
on  trust  to  sell  and  pay,  first,  a  debt  due 
from  A.  to  C,  which  A.  and  B.  also  cove- 
nanted to  pay ;  and  secondly,  to  pay  B.'s 
debt.  In  August  following,  A.  executed 
to  B,  an  equitable  charge  on  other  pro- 
perty. In  1834  C.  sold  the  estate,  and 
applied  the  produce  in  part  payment  of 
his  demand.  In  1842  a  bill  was  filed  by 
B.  against  A,  to  realize  the  equitable 
charge.  Held,  that,  until  the  trust  of  the 
deed  of  July,  1817,  was  exhausted  in 
1834,  the  covenant  in  the  deed  of  1816 
subsisted,  whollv  unafiected  by  time; 
that  the  debt  and  the  personal  remedy  to 
recover  it  subsisted,  at  the  time  the  bill 
was  filed,  and  that  the  equiuble  charge 
was  therefore  then  operative.  Bennett  v. 
Cooper.  vol.  9,  p.  262 

3.  The  claim  for  arrears  of  an  annuity 
given  by  will  beyond  six  years  held  not 
barred  by  the  statute,  there  being  trust 
for  the  payment.  Play/air  v.  Cooper; 
Prince  v.  Cooper.  vol.  17,  p.  187 

4.  The  maker  of  a  note  died  in  1829,  having 
charged  his  real  estate  with  payment  of 
his  debts ;  the  payee  died  in  1851,  but  an 
arrangement  had  been  made  by  the  trus- 
tee of  his  will  with  the  payee  that  interest 
should  be  payable  till  the  death  of  the 
payee.  Held,  that  the  remedy  was  not 
barred.   Briggs  v.  Wilson,  vol.  17,  p*  830 

5.  If  trustees,  in  whom  land  is  vested  for 
charitable  purposes,  convey  the  land  to 
a  purchaser  for  valuable  considerationi 
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BM  betweeo  themceWes  and  their  eutmit 
qmg  truttt,  no  time  creates  a  bar,  bat  the 
tmttees  and  their  cettmit  qne  trusts  are 
barred  firom  instituting  any  proceedings 
in  their  own  names,  to  reoover  the  land 
from  a  purchaser  when  twenty  years  have 
elapsed  from  the  conveyance,  subject  to 
the  exception  contained  in  the  clause 
which  saves  rights  pending  disabilities. 
The  AttomeyJGtmtral  ▼.  Magdalen  Cot- 
^gf,  Orford,  vol.  18,  p.  223 

6.  Where  no  person,  or  class  of  persons, 
have  existed,  who  could  institute  pro- 
ceedings to  redress  a  wrongful  alienation 
of  charity  property,  the  Statute  of  Limit- 
aUons  (3  &  4  WiU.  4,  c.  27)  does  not  bar 
suits  by  the  Attorney-General,  whether 
ex  q^Ecto,  or  at  relation  to  redress  the  in- 
jury.   /6idL 

7.  A  fund  was  standii^  to  the  account  of 
two  trustees  in  the  books  of  some  bankers, 
who  had  notice  that  it  was  a  trust  fund. 
By  the  direction  of  the  tenant  for  life 
alone,  they,  in  1843,  transferred  it  to  his 
account,  and  thereby  obtained  payment 
of  a  debt  due  from  him  to  them.  Held, 
that  the  trustees  might  sue  the  bankers 
in  this  Court  to  have  the  tnist  fund  re- 
placed, and  that  the  Statute  of  Limita- 
tions was  inapplicable.  Bridgatam  v.  Gili. 

vol.  24,  p.  802 

8.  A  testator  devised  his  real  estate  to  trus- 
tees for  a  term  of  5,000  years,  to  raise  the 
deficiency  of  his  personal  estate  to  pay 
his  debts  and  legacies,  and  which  term 
was  to  cease  on  the  performance  of  the 
trusts;  subject  thereto  he  devised  it  to 
his  son  in  fee.  In  1807  the  son  con- 
veyed his  estate  to  a  creditor  (A.  B.)»  in 
trust,  by  sale  or  mortgage,  to  raise  and 
pay  the  debt.  In  1811  a  suit  was  insti- 
tuted to  administer  the  testator's  real  and 
personal  estate,  but  A.  B.  was  not  made  a 
party  until  1841.  He  took  no  steps  to 
realixe  his  security,  and  obtained  no  pay- 
ment or  acknowledgment.  The  estate  was 
sold,  and  the  surplus  was  in  Court  Held, 
in  1857,  that  J.  fi.'s  claim  was  barred  by 
the  Statute  of  Limitations,  and  that  it 
was  not  protected  either  by  the  prior 
term  or  the  pending  litigation.  Humbh 
V.  Humble,  vol.  24,  p.  535 

9.  In  1825  A.  B.,  on  his  insolvency,  omit- 
ted from  his  schedule,  which  he  verified 
on  oath,  an  estate  to  which  he  was  en- 
titled. In  1853  his  assignee  filed  his 
bill  against  the  assignees  under  a  subse- 
quent bankruptcy  and  others  for  the  re- 
covery of  the  property.  Held,  that  the 
claim  was  not  barred  by  the  Statute  of 
Limitations,  the  case  coming  within  the 
exception  of  the  26th  section  of  the  3  &  4 
9FilL  4,  e.  27,  there  having  been  **a  con- 
cealed fraud."     Sturgu  v.  Mone. 

vol.  24,  p.  541 

10.  In  a  suit  by  the  executors  of  two  de- 
ceased partnen  against  the  third,  who 


t 
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survived,  to  take  the  accounts  of  the  ooo- 
eern,  a  receiver  was  appointed,  and  or- 
dered to  pay  the  proceeds  of  the  aswts  into 
Court.  Instead  of  this,  he  paid  them  over 
to  one  of  the  Plaintiffs,  in  part  discharge  of 
the  debt  doe  to  their  testator  from  the  es- 
tate of  the  other  deceased  partner,  upon  tbe 
balance  of  the  accounts  as  then  estimated. 
Held,  that  such  payment  did  not  tske 
such  debt  out  of  die  Statute  of  Limiu- 
tions.     WkHlep  v.  Lowe.    yoL  25,  p.  421 

1 1.  A  testator  died  in  1818.  A.  B.,  his  ad- 
ministrator,  received  assets  and  placed 
them  in  a  bank,  to  an  account — **A.  A's 
trustee,"  and  where  they  still  remained. 
A,B.  died  in  1853, 'and  to  a  suit  insti- 
tuted by  the  administrator  de  bomt  sps 
of  the  original  testator  against  the  repre- 
sentatives of  A.  B.  and  the  bankers,  to 
recover  the  fund,  the  represeqtacives  of 
A.  B.  set  up  the  Statute  of  Limiudons, 
but  the  bankers  were  willing  to  pay  the 
amount.  Held,  that  the  statute  was  in- 
applicable, and  a  decree  was  made  for 
the  Plaintiff.  Held  also,  that  in  such  t 
suit  the  representatives  of  A.  B  coold 
not  be  charged  with  interest.  Smith  t. 
Aetmu  vol.  26.  p.  210 

12.  A  testator  charged  his  real  estates  widi 
his  debts,  and  he  devised  his  C.  plaotatioo 
in  trust  to  pay  his  debts.  He  died  in 
1834,  and  the  produce  of  C.  being  in 
Court:  Held,  in  1859,  that  the  creditors 
were  not  barred  as  to  the  fund  in  Court, 
a  trust  having  been  created  in  their  &• 
vour,  but  that  they  were  barred  u  to  the 
other  real  estates,  they  having  a  mere 
charge  thereon.    Jaequet  v.  Jaepiet 

Tol  27,  p.  S82 

13.  A  trust  created  by  a  testator  of  bis  real 
estate  for  payment  of  his  debts,  does  not 
remove  from  a  creditor  tbe  conseqoeooai 
arising  from  his  negligence  or  acquies- 
cence, whether  exprened  or  implied. 
Harcourt  v.  White,  vol.  28,  p.  30^ 

14.  A  testator  died  in  1842,  having  ap- 
pointed r.  R.  and  others  his  executors. 
r.  JL,  who  owed  the  testator  300iL  on 
promissory  note,  did  not  prove  the  will 
until  1855.  Held,  thst  he  could  not  then 
set  up  the  Statute  of  Limitations  in  re* 
spect  of  the  debt ;  that  the  act  of  proring 
had  relation  to  the  testator's  death,  and 
that  he  must  be  considered  as  having  the 
300/.  in  hia  hands  as  assets,  and  be 
charged  therewith  with  interest  from 
1855.    Imgle  r,  Biekarde.   (Na2.) 

vol.  28,  p.  36C 

15.  In  cases  of  direct  trust,  the  Sututes  of 
Limitations  are  inapplicable;  bat  thii 
Court  will  not  grant  relief  to  a  eeetti  fv 
trutt  against  his  trustee,  after  twenty 
years*  delay,  if  unaccounted  for.  Bright 
V.  Legertem.  (No.  1.)  vol.  29,  ^  60 

16.  Trustees  had,  by  mistake,  paid  to  if.  B> 
(one  of  the  eeetuu  fue  tnuts)  a  portion  of 
the  trust  funds  to  which  he  was  ooC  cfi« 
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tided.  In  a  rait  by  another  party  inte- 
rested against  A.  B.  to  make  him  refund : 
Held,  that  the  Statute  of  Limitations  was 
inapplicable:  that  he  was  bound  to  re- 
pay, though  more  than  six  years  had 
elapsed,  and  that  all  his  interest  in  the 
trust  fiind  was  liable  to  make  good  the 
amount.    Harris  ▼.  Harris.  (No.  2.) 

vol.  29,  p.  110 

17-  Upon  the  grant  of  an  annuity  secured 
on  real  estate,  a  term  was  vested  in  trun- 
tees,  in  trust  to  raise  and  pay  the  arrears, 
and  hold  the  surplus  of  the  proceeds  in 
trust  for  the  grantor.  Held,  that  the  re. 
lation  of  trustee  and  eettui  que  trust  being 
created,  as  between  the  trustee  and  the 
grantor  and  grantee,  the  case  came  with- 
in the  25th  section  of  the  3  &  4  fViU.  4, 
c.  27,  and  that  the  annuitant's  right  to 
arrears*  was  not  limited  to  six  years, 
under  the  42nd  section,  as  sgainst  the 
grantor  and  his  subsequent  incumbran- 
cers.   Lewis  V.  Duncombe.    (No.  %) 

vol.  29,  p.  175 

18.  A  simple  contract  debt  of  a  friendly  so- 
ciety contracted  in  1840:  Held,  not 
barred  by  the  Statute  of  Limitations  in 
1860,  a  trust  of  the  property  having,  on 
its  dissolution,  been  declared  for  the  be- 
nefit of  its  creditors.    Pare  v.  Clegg. 

vol.  29,  p.  589 

191  In  1824  a  reversionary  interest  in 
funds,  vested  in  trustees,  was  assigned  to 
secure  the  payment  of  a  sum  on  the  fol- 
lowing  year.  The  reversion  fell  in  in 
1860,  no  notice  having  been  given  to  the 
trustee,  nor  any  interest  paid  or  acknow- 
ledgment msde  in  ihe  meantime.  Held, 
that  the  mortgagee's  right  against  the 
fund  was  not  barred  by  the  Statute  of 
Limitations  or  the  lapse  of  time.  Re 
Lowers  Settlement,  vol.  SO,  p.  95 

20.  Where  a  trust  is  created  by  the  act  of 
parties,  no  time  is  a  bar  to  relief,  but 
vrhere  there  is  no  trust,  except  such  as  is 
created  by  the  decree  of  the  Court  on 
setting  aside  the  transaction,  time  runs 
from  the  discovery  of  circumstances 
which  constitute  the  right  to  relief.  The 
Marquis  of  Ganricarde  and  Others  v.  Hen^ 
mmg,  vol.  30,  p.  175 

21.  An  executor,  in  his  residuary  account, 
stated  that  he  had  retained  in  trust  the 
amount  of  A,  J3«'s  legacy.  He  afterwards 
paid  over  the  residue.  Held,  that  the  ex- 
ecutor had  constituted  himself  a  trustee 
for  A.  B.,  and  that  his  remedy  for  reco- 
very was  not  barred  by  the  Statute  of  Li- 
mitations or  the  lapse  of  time.  Tyson  v. 
Jaek^mu  vol  30,  p.  384 

22.  Distinction  between  a  charge  and  trust 
since  the  3  &  4  Will  4,  c.  27.  A  charge 
of  debts  on  real  estate  is  not  a  trust  so 
as  to  prevent  the  operation  of  the  Statute 
of  Limitations  as  regards  the  devisee,  nor 
is  a  charge  of  debts  accompanied  by  a 


direction  to  raise  the  amount  by  mort- 
gage or  otherwise.  Dickinson  v.  TeasdtUe, 

vol.  81,  p.  511 
23.  A  trustee  who  is  in  possession  of  land 
is  so  on  behalf  of  his  cestuis  que  trusts  and 
his  making  a  mistake  as  to  the  persons 
who  really  are  his  eestuts  que  trusts  cannot 
affect  the  rights  of  the  eestuis  que  trusts 
inter  se.    Lister  v.  Pickford. 

vol.  34,  p.  576 


STATUTE  OF  LIMITATIONS 
(MORTGAGE). 

1.  A  canal  company  conveyed,  under  their 
common  seal,  the  canal,  works,  and  rates 
to  a  mortgagee,  to  hold,  &c.,  until  re- 
payment of  certain  money  borrowed  and 
interest.  There  was  no  covenant  to  pay. 
Held,  under  the  modern  Statutes  of  Li- 
mitations, that  although  the  mortgagee 
could  recover  the  principal  within  twenty 
years,  yet  his  remedy  for  arrears  of  inte- 
rest was  limited  to  six  years.  Hodges  v. 
Croydon  Canal  Company,        vol.  3,  p.  86 

2.  A  mortgagee,  notwithstanding  the  inte- 
rest mortgaged  is  reversionary,  can  only 
recover  six  years'  arrears  of  interest  as 
against  the  land  mortgaged,  although  he 
may  recover  twenty  years'  arrears  on  the 
covenant  to  pay.    Sinclair  v.  Jackson. 

vol.  17,  p.  405 

3.  When  money  is  secured  by  an  ordinary 
mortgage  by  covenant  and  bond,  the 
mortgagor,  in  a  suit  to  foreclose,  can  only 
recover  six  years'  arrears  of  interest,  but 
the  case  is  different  when  there  is  a  trust 
to  secure  it.  Round  v.  Bell.  vol.  30,  p.  121 

4.  After  the  sale  of  the  estate  by  a  trustee 
for  a  mortgagee,  under  a  power  of  sale, 
it  was  held,  in  a  suit  by  the  mortgagor  to 
recover  the  surplus  money,  that  the  mort- 
gagee could  not,  under  the  8  &  4  H^ill,  4, 
c.  27,  retain  more  than  six  years'  arrears 
of  interest  out  of  the  purchase-money. 
Mason  v.  Broadbent,  vol.  33,  p.  296 


STAYING  PROCEEDINGS. 

[•%«  Dismissal  by  Plaintiff,  Dismissal 
for  want  of  prosecution.] 

1.  On  an  application  being  made  to  the 
Court  below  to  stay  the  execution  of  an 
order  pending  an  appeal,  the  party  ap- 
plying pays  the  costs ;  but  where  before 
the  motion  to  stay  proceedings  has  been 
decided  the  Court  above  reversed  the 
order  below.  Held,  that  the  costs  of  the 
motion  ought  to  be  costs  in  the  cause. 
Richardson  v.  The  Bank  qf  England. 

vol.  1,  p.  158 
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2.  Where  a  debt  is  claimed  or  a  demand 
made  in  a  suit,  and  the  Defendant,  ad- 
mitting his  liability,  offers  to  pay  the 
debt  or  comply  with  the  demand  and  to 

Imt  the  Plaintiff  in  the  same  situation  as 
ie  would  have  been  in  if  the  liability  had 
been  satisfied  without  suit,  the  Court,  on 
motion,  will  sta^  all  further  proceedings. 
Proceedings  in  a  creditor's  suit  stayed 
as  against  some  Defendants  on  payment 
of  one  of  the  Plaintiff's  debts,  on  which 
alone  the  Defendants  applying  were  li- 
able, and,  under  very  special  circum- 
stances, without  costs.  Hoiden  and  Mel- 
litk  V.  Kynaston,  vol.  2,  p.  204 

3.  Two  suits  were  instituted  for  similar  ob- 
jects, one  was  attached  to  the  Lord  Chan- 
cellor, and  the  other  to  the  Master  of  the 
Rolls'  Court.  A  reference  was  made  at 
the  Rolls  to  inquire  which  was  most  for 
the  benefit  of  the  infants.  Starten  v.  Bar- 
tholomew, vol.  5,  p.  872 

4.  After  answer,  and  after  liberty  to  amend 
had  been  refused,  a  suit  abated  by  the 
death  of  the  Plaintiff.  The  executors 
filed  an  original  bill  of  a  similar  nature. 
The  Court  stayed  the  proceedings  in  the 
second  suit,  until  the  costs  in  the  first 
had  been  paid.    Mree  v.  Hordern, 

vol.  5,  p.  623 

5.  Two  suits  were  instituted  on  behalf  of 
infants,  but  it  was  found  that  it  was  most 
for  their  benefit  to  prosecute  the  second. 
The  first  suit  was  properly  instituted; 
but  their  being  some  impropriety  of  con- 
duct on  the  part  of  the  solicitor,  who  in- 
stituted it  on  his  own  authoritv,  and  no- 
minated his  brother  as  next  friend,  the 
first  bill  was,  upon  an  interlocutory  ap- 
plication, dismissed  without  costs.  Star- 
ten  v.  Bartholomew,  vol.  6,  p.  143 

6.  Where  the  Defendant  submits  to  pav  the 
whole  demand  of  the  Plaintiff,  the  Court 
stays  the  proceedings ;  but  if  there  be  a 
question  in  dispute  as  to  the  Plaintiff^s 
right  to  recover  certain  expenses,  and 
the  Defendant  does  not  submit  thereto, 
the  Court  will  not  interfere  summarily 
and  stop  the  suit.   Field  v.  Robinson. 

vol.  7,  p*  66 

7.  A  Defendant  submitted  to  the  claim  of 
the  Plaintiff  except  the  costs  of  a  dittrin" 
gas.  The  Court  would  not  stay  the  pro- 
ceedings till  the  question  was  agreed 
upon  or  determined.    Ibid. 

8.  Where  two  suits  are  instituted  on  behalf 
of  an  infant,  it  is  not  of  course,  when  one 
of  such  suits  is  in  the  paper  for  hearing, 
to  refer  it  to  the  Master  to  ascertain 
which  of  the  two  suits  is  most  beneficial 
for  the  infant.    Bundle  v.  Bundle, 

vol.  11,  p.  33 

9.  Motion  to  stay  proceedings  in  a  second 
suit  until  payment  by  the  Plaintiff  of  the 
costs  in  the  first  which  had  been  dis- 
missed refused,  it  not  appearing  that  the 


second  bill  could  be  prodooed  by  m  fidr 
amendment  of  the  first.  Budge  v.  Bmigt. 

voL  12,  p.  335 

10.  A  Defendant  offering  the  Plaintiff  all 
the  relief  specifically  sought  by  his  bin, 
moved  to  dismiss  the  bill  without  oosts^ 
or  diat  the  Plaintiff  might  apply  reject- 
ing them.  The  Plaintiff  then  insisted 
on  a  further  demand,  which  might  be  had 
under  die  prayer  for  general  rdief  or  by 
amendment.  The  Court  refused  the  mo- 
tion with  costs,  but  intimated  that  this 
proceeding  must  be  considered  at  the 
hearing.  Hemnet  v.  lAuard,  vol.  12,  p.  479 

11.  Where  several  suits  for  administratka 
are  attached  to  different  Courts,  and  a 
decree  is  made  in  one,  an  applicstien  to 
stay  the  other  suits  ought  to  be  made  in 
the  Court  which  has  pronounced  the  de- 
cree. Ladbrooke  v.  Bleadem ;  BtimIm  t. 
Bleadon:  Barry  v.  Bleadem. 

voL  15,  p.  457 

12.  Motion  by  Defendants  to  stay  proceed- 
ings in  a  suit,  upon  certain  terms,  on  the 
pound  that  the  same  questions  were  is 
issue  in  a  suit  instituted  by  then  sgsinit 
the  Plsintiffs  in  Seotland,  snd  whidi  the 
Court  had  refused  to  stay,  refused  with 
costs.  Stmnton  v.  The  Carren  Cempa»$, 
(No.3.)  voL21,p.500 

13.  The  common  administration  decree 
having  been  made  in  a  suit  by  one  of  the 
next  of  kin,  a  second  suit  was  instituted, 
six  months  after,  by  another  next  of  kio, 
praying  additional  relief.  The  Court 
stayed  the  second  suit,  on  the  Defendiot 
in  the  first  undertaking  not  to  object  to 
any  additions  to  the  decree  which  the 
Judge  in  Chambers  might  think  ream* 
able.  Oioyer  V.  Feienon;  Peterson  v*  Pe- 
terson, voL  26,  p.  82 

14.  When  the  matters  in  dispute  have  beeo 
disposed  of  by  an  independent  proceed- 
ing, the  Plaintiff  may  apply  to  sta^  pro- 
ceedings, and  the  Court  will  then  ditpoie 
of  the  costs.  But  where  the  suit  hai  heen 
dismissed  against  some  of  Uie  Defendant! 
for  want  of  prosecution,  the  Court  ii  no 
longer  able  to  abjudicate  as  to  the  eosti 
in  the  absence  of  the  dismissed  parties, 
and  in  default  of  prosecution,  the  nil  will 
be  dismissed  in  the  usual  way,  with  costs. 
Troward  v.  Attwood,  vol  87,  p*  ^ 

15.  Time  for  the  performance  of  a  decree 
extended  pending  an  appeal  to  the 
House  of  Lords,  on  die  Appellant  lob- 
mitting  to  indemnify  the  Respoodent 
against  any  loss.  Taylor  v.  The  UUiaai 
Railway  Company,   (No.  2.) 

vol.  SO,  V.  219 

16.  Two  suits  had  been  instituted  on  behalf 
of  infants  for  the  same  purpose,  and  a  de* 
cree  had  been  obtained  in  the  second. 
Upon  motion  to  stay  the  firrt  salt,  the 
Court  ordered  it  to  be  stayed,  giving 
liberty  to  the  next  firiend  in  the  second  to 


GENERAL  INDEX. 


431 


apply  for  Ae  eendoet  of  the  first    Ken- 
yon  iy  /mm  (next  FrUnd)  v,  Jtmyon. 

▼oL  85,  p.  800 


«  STOCK." 

[See   Dbbceiption  of   Gift,  Sfbcific 

Lboact.] 

1.  The  words  "stock  in  the  foreign  funds," 
held,  upon  the  terms  of  a  will,  to  comprise 
all  foreign  securities  for  which  the  faith 
of  the  government  of  the  foreign  country 
was  pledged.    EUU  ▼.  Eden. 

vol  2d,  p.  543 

2.  South  Sea  Stock  and  8/.  5s.  per  Cents. : 
Held,  on  the  context,  to  pass  by  the  ex- 
pression *'  surplus  money."  Newman  y. 
Nevmtan.    (No.  1.)  vol.  26,  p.  218 

3.  A  testator  bequeathed  specific  sums  of 
Se»ih  Sea  Stock  and  3/.  5s.  per  Cents,  to 
his  sister  for  her  life,  and,  at  her  death, 
she  left  '^this  money  in  trust  to  her 
niece,"  to  pay  certain  legacies,  which  did 
not  exhaust  the  whole.  She  authorized 
her  sister  and  niece  (who  were  her  exe- 
cutrixes) to  sell  out  the  residue  of  '*  her 
money"  in  the  8/.  5s»  per  Cents,  over  the 
sum  she  had  mentioned,  for  payment  of 
her  debts,  and  proceeded :  **  then,  if  there 
is  any  surplus  money,  I  give  it  to  my 
niece."  Held,  that  the  niece  took  the 
surplus  of  both  the  funds.    Jbid, 

4.  Stock  in  the  funds,  in  which  the  testator 
has  a  reversionary  interest,  will  not  pass 
by  a  bequest  of  "  my  goods  and  furniture, 
my  plate  and  linen,  ul  money  and  notes 
that  may  be  due  to  me  at  my  decease." 
Ccwlmg  V.  Cowling.  voL  26,  p.  449 


8TOCK.BROKER. 

iSee  Shares  (Transfer).] 

1.  The  certificate  of  a  stock-broker,  of  a 
fund  standing  in  the  bank,  held  insuffi- 
cient evidence  of  that  fact  as  between 
vendor  and  purchaser.    Hobson  v.  Bell 

vol.  2,  p.  17 

2.  An  executor,  upon  transferring  stock  to 
a  legatee,  paid  one^sixteenth  per  cent, 
to  a  stock-broker  for  identifying  him  at 
the  Bank.  He  was  allowed  the  pay- 
ment in  passing  his  accounts.  Junes  v. 
PoweU,  vol.  6,  p.  488 

3.  The  Stock- Jobbing  Act  (7  Oeo.  2,  c.  8), 
only  applies  to  "public"  stocks  and 
securities,  and  not  to  railway  and  joint- 
stock  shsres ;  and,  therefore,  as  no  penalty 
is  attached  to  stock-jobbing  dealings  in 
such  shares,  a  stock-broker  is  compellable 
to  make  fuU  discoveries  respecting  them. 
miUamg  V.  Trye.  vol.  18,  p.  366 

4^  A  stock-broker  held  bound  to  discover 
the  names  of  the  persons  for  whom  he 
had  purchased  shares  in  a  joint-stock 


companv  which  had  neither  been  incorpo- 
rated, chartered  or  registered,  and  which 
was  regulated  by  no  deed  of  settlement, 
and  whose  shares  passed  by  delivery. 
Re  The  Mfxkan  and  Soitth  American  Cam^ 
pony.  voL  27,  p.  474 

STOCK  IN  TRADE. 
[5!fs  Substituted  Stock  in  Tbade.] 


STOPPAGE  IN  TRANSITU. 

1.  In  equity,  a  transfer  of  goods  for  valua- 
able  consideration  by  a  consignee  for  a 
limited  purpose,  does  not  destroy  the 
consignor's  right  of  stoppaffe  tn  transitu, 
ultra  the  particular  lien  of  the  transferee. 
Spalding  v.  Ruding,  vol.  6,  p.  376 

2.  A,  consigned  goods  of  the  value  of  1,800/. 
to  B.f  who  transferred  the  bill  of  lading 
to  C,  to  secure  1,000/.  B.  having  become 
bankrupt,  C,  as  B.'s  factor,  claimed,  as 
against  il.'s  title  to  stop  in  transitu,  a 
a  right  to  retain  the  whole  in  satisfaction 
of  a  general  balance  due  to  him  from  B. 
Held,  first,  that  he  was  not  entitled  beyond 
the  1,0001. ;  and  secondly,  that  A,*n  remedy 
against  C.  for  the  surplus  was  in  equity. 
Ibid. 

8.  Stoppage  In  transitu  is  an  ordinary  legal 
right,  as  to  which  this  Court,  unless  by 
reason  of  some  unusual  circumstances, 
will  not  interfere.    Straker  v.  Ewing, 

vol.  34,  p.  147 

4.  The  Plaintiffs  sold  some  coals  to  the 
Defendant,  and  shipped  them  for  expor- 
tation, and  the  bill  of  lading  was  made 
out  and  delivered  to  the  vendee's  agent. 
The  Plaintiff's,  not  having  received  pay- 
ment, instituted  a  suit  for  an  ii^ unction 
and  to  obtain  possession  of  the  bill  of 
lading,  and  they  supported  their  equity 
bv  allegations  of  gross  fraud,  which  were 
disproved.  The  bill  was  dismissed  with 
costs,  the  Plaintiffs'  remedy  being  by  ac- 
tion against  the  purchaser  for  the  price. 
Ibid. 


STOP-ORDER, 

1.  The  stop-order  can  only  be  jffranted 
either  on  an  admission  or  proof  of  the 
incumbrance;  and  will  not  be  granted 
"  without  prejudice  to  the  validity  of  the 
charge."     Winchelsea  v.  Oarrety. 

vol.  1,  p.  223 

2.  Parties  obtaining  stop-orders  to  be  liable 
at  the  discretion  of  the  Court  to  pay  costs. 
See  General  Order,  Ap.  3,  1841. 

vol.  2,  p.  xi 

8.  Stop-orders  may  be   obtained   without 

service  of  the  petition  upon  the  parties 

to  the  cause,  or  upon  persons  interested 
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in  parts  of  the  fundi  not  sought  to  be 
affected.     Winehelua  r.  Garrtiy. 

▼ol.  %  p.  xi 

4.  An  incumbrancer  on  a  portion  of  an  un- 
divided fund  in  Court  cannot  obtain  a 
stop-order  on  it,  without  serving  the 
other  parties  interested,  with  the  petition 
for  that  purpose.     Tmetani  v.  Framer, 

vol.  S,  p.  283 

5.  A,  conveyed  to  B,  his  reversionary  inte- 
rest in  a  fund  in  Court,  and  B.  obtained 
a  stop-order.  When  the  fund  fell  into 
possession,  B.  presented  a  petition  for 
payment  to  him.  On  the  hearing  of  the 
petition,  A.  insisted  that  the  purchase 
was  invslid,  being  a  purchase  of  a  re- 
versionary interest  at  an  undervalue.  The 
Court  would  not  decide  the  point,  but 
proposed  to  retain  the  funds  in  Court  for 
a  limited  time,  if  A.  would  undertake  to 
file  a  bill  to  set  aside  the  conveyance. 
J.  not  giving  the  undertaking,  the  fund 
was  paid  out  to  B,     Bethune  v.  Kennedy. 

vol.  3,  p.  462 

6.  Principles  on  which  it  was  considered 
necessary,  previous  to  the  General  Order 
of  3rd  Auguslt  1841,  to  serve  all  parties 
interested  with  an  application  for  a  stop- 
order.     Day  V.  Croft.  vol-  4,  p  84 

7.  Requisites  for  obtaining  the  stop-order 
under  the  General  Order  of  April,  1841. 
Wood  V.  VineenU  vol.  4,  p.  419 

8.  The  assignor,  though  party  to  the  cause, 
must  be  served  with  the  petition  for  a 
stop-order.    Partons  v.  Groome. 

vol.  4,  p.  521 

9.  Upon  an  application  for  a  stop-order, 
the  assignor's  right  to  the  fund  in  Court 
must  be  shewn  either  by  the  proceedings 
or  by  affidavit     Quamum  v.  9fiUiam*. 

vol.  6,  p.  133 

10.  A  judgment  having  been  obtained 
against  a  party  to  whom  a  sum  standing 
to  the  credit  of  the  cause  had  been  ordered 
to  6e  paid,  the  Court,  on  the  application 
of  the  judgment  creditor,  stayed  the  de- 
livery to  the  debtor  of  the  Accountant- 
General's  cheques.    Robhuon  v.  Wood, 

vol.  5,  p.  388 

1 1.  At  the  instance  of  the  mortgagee  of  the 
reversion,  the  Court  declined  making  a 
stop-order  on  deeds  brought  into  the  Mas- 
ter's office  under  a  decree.  Cotinn  v.  Gd<. 
ton,  vol.  6,  p.  96 

12.  A  stop-order  does  not  affect  any  right, 
and  it  is  therefore  unnecessary  to  specify 
that  it  is  made  "without  prejudice." 
Lueas  v.  Peacock.  vol.  9,  p.  177 

1 3.  Stop-order  directing  that  a  tin  box  in 
Court,  containing  turnpike  securities, 
should  not  be  parted  with  without  notice 
to  the  petitioner.     Williamt  v.  Symond*. 

vol.  9,  p.  523 

14.  A  petition  for  a  stop-order  was  served 
not  only  on  the  assignor,  but  on  the  other 
parties  to  the  cause.    The  petitioner  was 


ordered  to  pay  the  costs  of  the  Utter. 
QUnbrook  ▼.  GiUatU  voL  9,  p.  611 

15.  By  the  decree  a  sum  in  Court  nu  di- 
rected to  be  paid  to  the  PIainti£  A  per- 
son,  not  a  party  to  the  suit,  claiming  s 
portion  of  it  as  against  the  PlaintiJI^  ap- 
plied for  a  stop-onler,  and,  having  shewn 
a  sufficient  primd  facU  case,  the  Comt 
ordered  the  fund  to  be  retained,  oo  the 
terms  of  his  filing  a  bill  within  ten  dsji 
to  establish  his  right  Feutai  v.  Kng't 
College,  Cambridge.  vol  11,  p.  2M 

16.  Though  the  Court  will  stay  the  payment 
of  a  fund  out  of  Court  for  the  purpose  of 
giving  a  stranger  the  opportunity  of  en- 
forcing his  right  against  it.  yet  it  will  not, 
for  the  same  purpose,  order  into  Court  s 
sum  directed  to  be  paid  by  one  party  to 
another.  Newtom  v.  Askew. 

voLll,p.446 

17.  By  the  decree,  an  airear  of  dividends 
on  stock  was  ordered  to  be  paid  to  tbe 
Plaintiff  by  her  trustee.  Shortly  after- 
wards,  such  arrears  were,  under  tbe  1  ft  2 
Fict.  c  1 10,  s.  14,  chaiged  by  a  common 
law  judge  with  the  payment  of  a  sum  of 
money  to  A.  B.  A  petition  was  presented 
by  A.  B.  that  the  trustee  might  psy  the 
amount  into  Court,  and  for  a  stop-order 
thereon.  The  petition  was  dismiwtd  widi 
costs.     Ibid. 

18.  Priority  obtained  on  a  fund  in  Court  by 
a  puisni  incumbrancer  who  had  procured 
the  first  stop-order  thereon.  Smofpu  v. 
Stoayne.  vol.  11,  p.  463 

19.  A.,  who  was  entitled  to  a  residnary  fund 
in  the  handa  of  his  father's  army  agenn, 
charged  it,  first,  to  the  agents,  snd  sfter- 
terwards  to  M.  The  sgents  voluntarily 
paid  the  whole  fund  into  Court  in  an  ad- 
ministration suit.  M.  obtained  tbe  first 
stop-order  thereon.  Held,  thst  M.  bad 
priority  over  the  agents.     Ibid, 

20.  The  Plaintiff's  solicitor  made  an  ea- 
table assignment  of  the  coats  to  which  be 
would  become  entitled  in  the  suit  to  a 
stranger  to  the  cause.  An  order  wai 
afterwards  made  for  taxation  of  the  Plain- 
tiff's costs,  and  for  their  payment  to  the 
solicitor  out  of  a  fund  in  Court  The 
solicitor  became  bankrupt  befbrs  the 
creditor  had  obtained  any  stop-ocder  or 
given  notice  of  the  assignment  Held, 
that  costs  were  within  the  order  and  dis- 
position of  the  bankrupt,  and  paMed  to 
hia  assignees.    Day  v.  Day. 

voL  23,  p.  S91 

21.  A  first  incumbrancer  on  a  revenionary 
legacy  g^ave  due  notice  to  the  trustees. 
A  fund  was  afterwards  brought  into  Court 
to  provide  for  the  legacy,  and  a  lecood 
incumbrancer  obtained  the  first  stop-order 
on  it  Held,  that  he  did  not  thereby  ob- 
tain priority  over  the  first  incumbrancer 
Liveeey  v.  Harding,  voL  23,  p.  Hi 

22.  The  operation  of  a  stop-order,  whedirr 
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general  or  particnlar,  ia  confined  to  the 
amount  on  which  the  order  is  founded. 
Maeltod  ▼.  Bmchaman,  toL  83,  p.  234 
23.  A,  purchased  of  X,  one-ieTenth  part  of 
a  fund  in  Court,  and  obtained  a  general 
stop-order  on  the  whole  fund.  A*  after, 
wards  purchased  another  one-seyenth  of 
T»,  but  obtained  no  further  stop-order. 
T,  snbsequentlv  mortgaged  to  B.,  for  a 

Sre-ezisting  debt,  the  one-seventh  which 
e  had  already  sold  and  assigned,  and 
two  years  afterwards  B,  obtained  a  stop- 
order  on  r/s  share.  Held,  that  B,  had 
priority  over  A,  in  respect  of  r.'s  share. 
IHd. 


SUBMISSION  TO  PAY. 
[See  Admission.] 

Three  directors  who  bad  signed  a  policy, 
filed  a  bill  on  behalf,  &c.,  prajriog,  on 
allegations  of  fraud  and  misrepresenta- 
tioD,  that  it  might  be  delivered  up  to  be 
cancelled,  "  or  that  the^  might  otherwise 
be  relieved  therefrom,  in  such  manner  as 
the  Court  might  think  fit;"  but  the  bill 
contained  no  ofier  to  pay  back  the  pre- 
miums. Held,  that  if  such  a  submission 
were  necessary,  the  prayer  sufficiently 
implied  it.    Biarktw.  fValters, 

vol.  8,  p.  92 

SUBPCENA. 

ISee  Sbbvicb,  Substituted  Sbbyicb.] 

1.  Practice,  where  a  subpoena  was  served 
on  a  Defendant  before  the  bill  was  filed 
(the  cause  not  being  an  injunction  cause). 
Salmon  t.  Turner,  vol.  4,  p.  518 

2.  A  eubpcena  to  appear  and  service  thereof 
set  aside  and  discharged  with  costs  on 
the  ground  of  an  irregularity  in  Uie  tette. 
Lord  Huniingtoufer  v.  Sherbom, 

vol.  6,  p.  162 

3.  Where  the  bill  is  amended  before  answer, 
it  is  not  necessary  to  serve  a  tubpcena  to 
answer  the  amendments.  Stanley  v. 
Bond.  vol.  6,  p.  420 

4.  Where,  at  the  hearing,  a  cause  stands 
over,  with  liberty  to  amend,  and  the  bill 
is  amended  accordingly,,  a  new  subpoena 
to  hear  judgment  must  be  served.  Daifis 
V.  Proui,  vol.  7,  p.  256 

5.  An  order  wss  made  on  the  application 
of  the  Plaintiff  that  certain  costt  should 
be  taxed  and  paid  without  stating  to 
whom.  The  subpoena  for  costs  directed 
them  to  be  paid  to  the  Plaintiff,  and  an 
atuchment  issued  in  the  usual  form. 
Held,  regular.     Ol4fleld  v.  Cobbett. 

vol.  12,  p.  91 

6.  A  subpoena  dueee  tecum  to  produce  and 
testify  at  the  hearing  will  not  be  issued 
except  to  the  extent  of  the  old  practice. 
Hope  V.  Liddell,  vol.  20,  p.  438 

7.  Upon  a  motion  for  a  decree,  a  subpoena 

VOL.  xxxvi— 4. 


dueee  team  to  produce  a  document  at  the 
hearing  does  not  issue  as  of  coune. 
Chard  y.  Cox.  vol.  35,  p.  191 


SUBSTITUTED  LEGACY. 
iSee  Gift  to  a  Class  (Substitution).] 

1.  A  testatrix  appointed  a  legacy  out  of  a 
particular  fund.  By  a  codicil  she  re- 
voked  it,  and  gave  a  legacy  of  half  the 
amount  only,  but  without  referring  to  the 
particular  fund.  Held,  that  the  latter 
was  a  mere  substitution  for  the  former ; 
and  the  particular  fund  failing,  that  the 
legatee  was  not  entitled  to  be  paid  out  of 
the  general  assets.    Bristow  v.  Bristow. 

«     .  vol.  5,  p.  289 

2.  A  testator,  by  his  will,  gave  two-thirds 
of  his  residue  to  his  eldest  son,  with  a 
gift  over  in  case  he  died  under  twenty- 
five  and  unmarried ;  and  he  gave  the  re- 
maining one-third  to  his  second  son,  m 
similar  terms.  Bv  a  codicil,  he  revoked 
so  much  of  his  will  as  related  to  the  dis- 
tribution of  his  residue,  and  gave  to  his 
second  son  20,000/.  steriing,  in  lieu  of  his 
one- third  of  the  residue,  and  he  appointed 
his  eldest  son  residuary  legatee.  Held, 
that  the  gift  of  the  20,000/.  was  absolute, 
and  not  subject  to  the  same  limitationa 
as  the  one-third  of  the  residue.  AleX" 
ander  v.  Alexander,  vol.  5,  p.  518 

3.  By  his  will,  a  testetor  gave  20,000/.  to 
his  daughter  for  life,  with  remainder  to 
her  children,  to  be  veated  at  twenty-one 
or  death  under  that  age,  leaving  issue. 
By  a  codicil,  "  instead  of  the  20,000/.," 
he  gave  16,000/.  to  his  daughter  for  life, 
with  remainder  to  her  children  **  or  the 
survivors."  Held,  that  thegiftby  the  codi- 
cil was  not  substitutional,  so  as  to  make 
the  limiutions  of  it  similar  to  those  in 
the  will,  and  therefore,  that  children  who 
died  after  attaining  twenty-one,  in  the 
life  of  the  daughter,  were  excluded,  as 
against  the  surviving  children.  Haley  v. 
Bannister.  vol.  23,  p.  336 

4.  A  testetor  bequeathed  to  his  nieces  500/. 
owing  to  him  from  A.  B.,  and  he  directed 
that  if  his  estete  should  not  be  sufficient 
to  pay  his  legacies  in  full,  they  should 
(exclusive  of  that  to  his  nieces)  abate 
proportionably,  and  if  it  should  be  more 
than  sufficient,  they  should  be  increased 
proportionably.  The  testator  received 
the  debt,  and  by  a  subsequent  codicil, 
"in  the  place  of  the  said  intended 
legacy,"  gave  his  nieces  500/.  to  be  paid 
out  ot  his  general  personal  estate.  Held, 
that  the  second  legacies  were  substi- 
tutionary, and  subject  to  the  same  inci- 
dente,  and  that  the  nieces  were  not  en- 
titled to  have  them  increased  propor- 
tionably out  of  the  undisposed-of  estate. 
Duncan  v.  Duncan,    (No.  2.) 

vol.  27f  p.  892 
FF 
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5.  A  sabstitated  bequest  held  lubjeet  to  the 
same  contingency  as' the  original  bequest. 
Bm  CifrrWt  Will,  vol.  32,  p.  426 

6.  Substituted  gift  in  a  codicil  held  to  alter 
and  adeem  part  of  an  inconsistent  gift  in 
the  will.    Qttintery  ▼.  Quentery. 

vol.  SS,  p.  869 

SUBSTITUTED  SERVICE. 

1.  An  order  for  service  of  a  tubpeena  to 
appear  and  answer  upon  the  Defendant's 
partners  at  the  house  of  business,  the  De- 
fendant himself  being  abroad,  held,  under 
the  circumstances,  to  be  regular.  Kinder 
V.  Forbes*  voL  2,  p.  60S 

2.  Substituted  service  of  a  eubpoena  to  ap- 
pear ordered  in  a  creditor's  suit  on  one, 
who,  acting  as  the  attorney  of  the  exe- 
cutor and  general  devisee  and  legatee 
resident  in  India,  had  obtained  adminis- 
tration here,  and  had  entered  into  receipt 
of  the  rents  of  the  real  estate.  Weifmonth 
V.  LamberL  vol.  8,  p.  838 

8.  Substituted  service  of  a  tubpoena  to  appear 
ordered  in  the  case  of  an  in&nt.  Lane  v. 
Hardwidte.  voL  5,  p.  222 

4.  Substituted  service  of  a  tubpoena  ordered 
on  the  solicitor  of  a  Defendant  residing 
out  of  the  jurisdiction.    Cooper  y.  Wood. 

vol.  5,  p.  891 

6.  Substituted  service  of  an  ii\juncdon  or- 
dered.   Kirkman  v.  Honnor, 

vol.  6,  p.  400 

6.  The  order  on  a  solicitor  for  payment  to 
his  client  of  a  sum  found  due  on  taxation 
requires  personal  service ;  but,  it  appear- 
ing that  the  solicitor  absented  himself  to 
avoid  service,  an  order  for  substituted 
service  was  made.    In  re  Llovd. 

vol.  10,  p.  451 

7.  A  party  having  eone  abroad  to  avoid 
service  of  an  order  for  payment  into 
Court,  &c.,  substituted  service  was  or- 
dered at  the  last  place  of  residence  and 
on  her  solicitor.    Burlton  v.  Carpenter. 

vol.  11,  p.  88 

8.  In  1841  a  Defendant  ap]^eared  by  his 
Six  Clerk,  and  described  himself  as  resi- 
dent at  C.  After  the  abolition  of  the 
office  of  Six  Clerk  he  stated  no  address 
for  service,  as  required  by  the  20th  Gene- 
ral Order  of  October,  1842,  and  went  to 
America.  An  application  that  service  of 
all  proceedings  at  C.  should  be  deemed 
good  service  was  refused.  Hughet  v. 
Wheeler.  vol.  11,  p.  178 

0.  An  appearance  was  entered  for  the  De- 
fendant, and  a  traversing  note  filed.  An 
order  was  made  for  service  of  it  at  his 
last  place  of  residence.  Horloek  v. 
WUton.  vol.  12,  p.  545 

10.  To  obtain  the  successive  orders  (in  a 
matter,  and  not  in  a  cause)  upon  a  person 
to  pay  a  sum  of  money  to  a  party,  per- 
sonal service  of  the  preceding  order,  and 
4  demand  and  reAiul  must  be  proved ; 


but  where  the  party  avoids  service,  die 
Court  will  direct  substituted  scrriee,  and 
dispense  with  the  necessity  of  a  demand 
and  refusal.    In  re  Monrilpatt. 

vol.  13,  p.  M 

11.  A  Defendant  who  had  appeared  by  a 
solicitor  in  the  original  smt,  but  not  in 
the  supplemental  suit,  being  in  contempt, 
went  to  reside  abroad,  "nie  Court  or- 
dered tiiat  service  on  the  solicitor  of  the 
proceedings  in  the  supplemental  nit 
should  be  good  service.    Seott  v.  Wheakr. 

vol.  13,  p.  239 

12.  Substituted  service  ordered  of  a  wnt  of 
summons  issued  upon  the  Master's  cer^ 
tificate  upon  a  claim.    Bakgr  v.  ^alAwy. 

voL  14,  p.  26 

13.  A  Defendant,  resident  out  of  the  juris- 
diction, had  given  a  general  power  of  at- 
torney to  a  solicitor  to  act  for  him.  Tbe 
Court  ordered  substituted  service  on  the 
solicitor  of  an  order  to  revive,  and  there- 
upon gave  the  Plaindff  leave  to  enter  an 
appearance,  and  made  a  general  order 
that  service  of  all  proceedings  on  die  ao- 
licitor  should  be  good  service.  Forttefi. 
Menziee.  vol.  16,  p.  568 

14.  The  principle  upon  which  the  Govt 
acts,  in  directing  substituted  sernee,ia 
to  sanction  such  service  as  to  afford  a 
reasonable  certainty  that  the  Defendant 
will  know  of  it.  In  a  suit  by  in&nt 
natural-bom  subjects  (out  of  the  juris- 
diction), by  their  next  friend,  to  which 
their  father  and  mother  (the  latter  being 
also  out  of  the  jurisdiction)  were  De- 
fendants, service  under  an  order  of  a  bOI 
on  the  solicitor,  who  had  acted  for  the 
mother  in  the  institution  of  a  suit  in  the 
Ecclesiastical  Court  against  the  Cither, 
was  held  to  be  good  service.  Hops  v.Ape. 

ToL  19,  p.  237 
13.  Personal  service  on  a  solicitor  of  pro- 
ceedings under  a  taxation  dispensed  with, 
and  service  by  placing  und(er  his  door 
substituted.    Re  Templetemn, 

vol.  20,  p.  574 
16.  Application  for  substituted  scrifiee  of 
a  tubpoena  ad  teet^lcandum,  or,  in  the  al- 
ternative, that  a  solicitor  might  ptodooe 
his  client  before  the  examiner,  reCssed. 
Spieer  v.  Daweon.  vol.  22,  p.  282 

17*  A  company,  though  not  formaUydis' 
solved,  had  practically  ceased  to  exist, 
and  had  no  office  or  officers.  The  ooin- 
pany  being  made  Defendants  in  a  soiti 
the  Court  ordered  that  service  of  the  bill 
on  the  late  chairman  and  the  secretary 
should  be  good  service  on  the  conpsnj. 
Qaekell  v.  Ckamhert.    (No.  1.) 

vol  26,  p.  252 

SUBSTITUTED  STOCK  IN  TRADB. 

1.  A  husband  carried  on  the  bosiMn  sf  s 
victualler  with  stocky  ftc,  which  kned 
the  separate  estate  of  the  wife;  hi  cb(7' 
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inff  on  tiie  Inhiimm  he  diiposed  of  the 
oontomable  stock,  end  subetitnted  limilar 
articlee,  and  at  a  subsequent  period  he 
sold  the  Btodc  and  basinese.  By  the 
decree  an  account  was  directed  against 
the  husband  of  the  stock  compriMd  in 
the  settlement  and  sold.  Held,  that  the 
Master  property  included  the  substitated 
stock  in  the  aocoout.     England  ?.  Down*. 

▼oL  6,  p.  269 
2.  ^.  died,  and  a  eonriderable  sum  was  due 
from  his  partner  (B.)  to  his  estate.  B, 
eontiiraed  the  trade,  with  the  assent  of 
the  ezecDtofs,  but  at  the  end  of  six 
months  they  insisted  on  payment,  or  to 
have  the  business  wound  up ;  whereupon 
B,  assigned  to  them  his  share  in  all  the 
partnership  assets,  upon  trust  to  pay  the 
joint  creditors  and  then  the  debt  due  to 
ji.'t  estate  and  the  residue  to  J3.  Held, 
that  the  exeontors  had  no  lien  on  the 
stock-in-trade  substituted  by  B.  for  that 
sold  during  the  six  months.  Paifne  y. 
Smnbff,  Yol.  26,  p.  280 


SUCCESSION  DUTY. 

1.  Jt.,  the  tenant  for  life,  and  B.,  his  nephew, 
and  tenant  in  tail,  entered  into  an  arrange- 
ment, by  which  they  barred  the  entail, 
and  conveyed  the  property  to  such  uses 
as  they  should  jointiv  appoint,  and  sub. 
jeet  thereto  to  the  old  uses.  By  a  con- 
temporaneous deed,  in  execution  of  the 
joint  power.  A,  secured  to  B.  a  life  an- 
nuity on  the  property,  and  B.  secured 
25,0004.  payable  when  he,  B.,  came  into 
possession.  Of  this,  20,0004  was  settled, 
contemporaneously,  on  A,*b  daughters, 
and  the  remainder  on  A,  Held,  on  the 
death  of  A,,  in  1855,  that  succession 
duty  (under  the  Act  of  1858)  was  pay- 
able on  the  20,000/.  as  a  succession  from 
A.,  but  that  no  succession  duty  was  pay- 
able on  the  remaining  5,0004  Re  Jenkin- 
MiB*  vol.  24,  p.  64 

2.  As  between  the  vendor  and  purchaser  of 
a  reversion,  the  purchaser  held  liable  to 
bear  the  succession  duty  payable  in  re- 
spect of  it.    Codper  v.  Trewbv. 

vol.  28,  p.  194 
8.  Upon  a  second  marriage  of  a  lady,  her 
second  husband  settled  bis  property  on 
the  children  of  her  former  marriage. 
Held,  that  the  husband  and  not  the  wife 
was  the  predecessor,  and  that  104  per 
cent,  succession  duty  was  payable.  In  re 
Rameay'e  Settlement,  vol.  80,  p.  75 

4.  A  tenant  for  life  directed  his  executors 
to  pa^,  out  of  a  particular  frind,  his 
pecuniary  legacies  and  annuities,  <*and 
the  legacy  and  succession  duty  payable 
for  the  same  or  in  consequence  of  his 
death."  Held,  that  the  succession  duty 
payable  by  the  next  remainderman,  under 
a  prior  settlement  and  in  respect  of  family 


estates  not  devised,  was  chained  on  the 
fund.    E»lPm$teii Y.Hood. 

vol.  Z5,  p.  284 

5.  Legacy  and  not  succession  duty  held 
payable  on  the  produce  of  an  estate  of  a 
testator  sold  by  trustees.  EarllHowe  v. 
Earl  qf  Lhh^ld.  voL  S6,  n.  870 

6.  All  tiiat  the  porchaser  of  devised  real 
estates  can  require  in  reject  of  succes- 
sion duty  is,  distinct  evidence  that  no 
claim  wiU  be  made  by  the  Inland  Revenue 
Office  for  any  duty  on  the  hereditaments 
sold  by  reason  of  the  death  of  the  tes- 
tator. If  the  Inland  Eevenue  Office 
distinctly  state  this,  it  is  sufficient,  and 
the  office  cannot  be  compelled  to  g^ve  a 
certificate  in  any  particular  form.    Ilrid. 


SUCCESSIVE  INTERESTS. 

[5m  Absolute  Interest,  AccELERATiOK, 
Accruer,  Reference  (Gift  bt).^ 

A  testatrix  bequeathed  the  "  interest"  of  a 
sum  of  money  to  her  eldest  child  for 
life,  "  and  afterwards  to  devolve  in 
succession  on  her  (the  testatrix's)  re- 
maining children."    Held,  on  the  death 

.  of  the  eldest,  that  the  others  were  entitled 
for  life  in  succession,  according  to  their 
priority  of  age.    Young  t.  Sheppard. 

vol.  10,  p.  207 


SUFFICIENCY  OF  ANSWER. 

1.  It  is  not  true  as  a  general  proposition 
that  an  insufficient  answer  is  no  answer. 
Lane  v.  Fiia4  vol.  8,  p.  66 

2.  There  is  no  rule,  that  a  Defendant  must 
answer  affirmatively  or  negatively  bis  own 
recent  facts.  All  that  the  Court  can  do, 
is  to  compel  a  Defendant  to  afford  such 
a  discovery  as  he  swears  he  is  able  to  give. 
NeUcn  v.  Ponrford.  vol.  4,  p.  41 

3.  A  Defendant  put  in  an  insufficient 
answer ;  the  Plamtiff  obtained  an  order 
to  amend,  and  that  the  Defendant  might 
answer  the  exceptions  and  amendments 
together.  Held,  that  the  Defendant's 
answer  to  the  amended  bill  was  to  be 
deemed  sufficient  at  the  end  of  two 
months,  nnder  the  4th  Order  of  April, 
1828,  and  not  at  the  end  of  three  weeks 
under  the  6th  amended  Order  of  April, 
1828  (see  now  Order  xvi.  6).  Lloyd  v. 
Clark.  vol  6,  p.  467 

4.  A  bill  alleged,  that  the  Defendant  had 
received  certain  sums  from  B.  on  behalf 
of  the  Plaintiff,  and  asked  whether  the 
Defendant  did  not,  in  foot,  receive  them, 
and  whether  on  the  Plaintiff's  behalf,  8cc. 
The  answer  denied  that  the  Defendant 
had  received  these  sums  on  behalf  of  the 
Plaintiff.  Held,  that  it  was  insnffioient. 
JodreU  v.  Slaney.  '    vol.  10,  p.  225 
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5.  Where  particular  facta  are  alleged,  and 
there  are  sifting  inquiries  founded  on 
them,  a  general  denial  is  insuflScient. 
Jodrell  V.  Slaney,  ToL  10,  p.  225 

6.  Where  a  bill  alleges  specific  payments 
to  Defendant,  by  specific  persons,  at 
specific  times,  and  the  interrogatory  asks 
generally,  whether  such  or  some  other 
and  what  payments  were  not  made  to 
Defendant,  by  such  or  some  other  and 
what  persons,  at  such  or  some  other  and 
what  times,  the  Court  will  not  enforce  a 
discovery  of  all  payments,  by  all  persons, 
at  all  times,  but  will  confine  the  disco- 
very within  reasonable  limits.    Ibid. 

7.  Difficulty  in  firamin^  answers  so  as  to 
escape  the  charge  of  insufficiency  on  the 
one  hand  and  redundancy  or  impertinence 
on  the  other.    Ibid, 

8.  If  a  Defendant  puts  in  an  answer  to  an 
intenrogatoiT,  which  is  acquiesced  in  by 
the  Plaintiff,  and  the  bill  is  amended, 
leaving  the  interrogatory  and  the  cor- 
responding statement  unchanged,  but 
vaxying  an  antecedent  which  alters  the 
meaning  of  such  statement,  the  Plaintiff 
is  not  entitled  to  a  new  answer  to  such 
interrogatory,  unless  he  specially  requires 
it;  but  a  Defendant  who  acquiesces  in 
the  new  meaning  of  the  statement  by 
professing  to  answer  it,  must  do  so  fully. 
The  Mtornejf'Otnerai  v.  lUet. 

vol.  12,  p.  50 

9.  An  answer  may  be  verbally  full,  but 
technically  insufficient,  as  where  a  De- 
fendant sets  up  his  ignorance  of  &cts  as 
to  which  he  has  plainly  the  means  of 
obtaining  the  information  required.  Ibid. 

10.  The  answer  of  persons  engaged  in 
working  a  coal  mine,  which  stated  that 
they  could  not,  as  to  their  belief  or  other- 
wise, set  forth  the  mode  of  working,  held 
insufficient;  the  Court  assuming  that 
they  must  have  workmen  under  their 
control  from  whom  such  information 
might  be  derived,  and  which  the  Defen- 
dants were  bound  to  afford.    Ibid, 

11.  An  interrogatory  asked  whether  certain 
sums  had  not  come  to  the  Defendant's 
hands,  and  whether  he  had  not  applied 
"  the  same."  The  Defendant  denied 
that  any  sums  had  come  to  his  hands,  but 
did  not  answer  the  remainder.  Held, 
that  the  answer  was  sufficient.  Duke  of 
Brunewiek  v.  Dtike  af  Cambridge. 

vol.  12,  p.  280 

12.  An  interrogatory  asked  whether  the 
Defendant  had  not  had  communication 
with  jt.  B,  and  C.  D.  and  other  persons. 
The  answer  admitted  communications 
with  A,  B.,  but  denied  any  with  any  other 
persons,  omitting  the  name  of  C  D,  Held, 
that  being  specially  interrogated  as  to 
C.  D.,  the  general  answer  was  sufficient. 
Ibid. 

18.  Questions  of  insufficiency  of  answer 
and  production  of  documents  rests  on  the 


same  grounds,  and  must  be  dealt  with  in 
the  same  way.    Ckgg  v.  EdwtomMem, 

vol.  22,  p.  125 

14.  A  Defendant  answering  roust  aniwei 
full^,  and  he  cannot,  by  denying  the 
Plaintiff's  title,  refuse  a  discovery  of  the 
accounts  consequential  on  a  decree  being 
made  against  him.  The  Great  lAuembeerg 
BaUway  Company  v.  Magnay. 

vol.  23,  p.  646 

15.  A  railway  company,  under  the  adrieeof 
the  chairman  and  directors,  bought  ap 
another  line,  in  which  the  chairman  wai 
principally  interested,  and  the  cbaiman 
was  furnished  with  a  number  of  paid-op 
ahares  to  effect  the  object  In  answer  to 
a  bill  b^  the  company,  impeaching  the 
transaction  on  the  ground  of  suppresaoo 
and  misrepresentation  and  of  ignorance 
on  the  part  of  the  company  of  the  chair* 
man's  interest,  he  insisted  on  the  validity 
of  the  transaction  on  various  groaods, 
and  declined  to  set  forth  how  he  had  dealt 
with  the  shares.  Held,  that  this  answer 
was  insufficient    Ibid, 

16.  By  the  interrogatories  of  a  bill,  filed  by 
a  foreign  merchant  against  his  iMdm 
agents,  the  Defendants  were  asked  whtt 
were  the  powers  and  authorities  given  to 
them,  and  by  what  documents  they  mtde 
out  the  same.  The  Defendants  stated, 
that  the  powers  and  authorities  appeired 
from  written  correspondence,  and  tlut 
various  letters  had  passed  between  the 
parties,  to  which  they  referred.  Held, 
that  the  answer  was  insufficient,  and  thtt 
the  Defendants  were  bound  to  spedfy  the 
documenta  containing  their  powen  and 
authorities.    IngteeH  v.  SparlaU. 

vol.  29,  p.  564 


SUING  ON  BEHALF. 

1.  In  a  creditor's  suit  instituted  by  the 
Plaintiff  on  behalf  of  himself  and  all  other 
creditors,  the  Defendant  is  entitled  on 
motion,  at  any  time  before  decree,  to 
have  the  bill  dismissed,  on  payment  of 
the  demand  of  the  Plaintiff  and  his  corti 
as  between  party  and  party ;  but  if  there 
be  other  Defendants,  their  costs  mnst  also 
be  paid.    PemberUm  v.  Tefkem. 

voL  1,  p.  816 

2.  One  of  thirty-  eight  proprietors  of  a  news- 
paper was  appointed  book-keeper,  sod 
received  the  moneys  of  the  concern ;  a  hiU 
being  filed  against  him  for  an  acoooat,  &e. 
by  twelve  of  the  proprietors  on  bebaK  &c. 
Held,  that  the  remaining  twenty-five 
were  necessary  partiea.  Bainbridge  ead 
Others  V.  Burton,  voL  2,  p.  559 

8.  Liberty  being  given  to  amend,  the  hiil 
was  amended  by  striking  out  the  naaies 
of  several  Co-PUintiffih  and  auiog  hy  one 
on  behalf,  &c.  of  the  others.  Hdd  irre* 
gular :  but  the  Court  allowed  tbeamcBd- 
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ment  to  ttandt  security  being  given  for 
costs.    FellofMs  ▼.  Dwre.     vol.  8,  p.  333 

4.  The  trustees  of  a  turnpike  road  borrowed 
a  sum  of  money  from  A,  B,  on  the  secu- 
rity of  the  tolls,  and  they  assigned  to  him 
such  proportion  of  the  tolls  as  the  sum 
advanced  bore  to  the  whole  principal  mo- 
ney advanced  on  the  credit  of  the  tolls. 
Held,  that  the  other  mortgagees  of  the 
tolls  were  necessary  parties  to  a  suit,  by 
J,  B.  against  the  trustees,  to  obtain  pay- 
ment of  arrears  of  interest  out  of  the  tolls 
to  be  received.    MelUth  ▼.  Brooks. 

vol.  3,  p.  22 

5.  Where  a  class  of  persons  entitled  is  nu- 
merous, it  is  a  question  of  convenience 
whether  the  Court  will  require  them  all  to 
be  made  parties.    Harvey  v.  Harvey. 

vol.  4,  p.  215 

6.  One  of  a  numerous  class  of  residuary  le- 
gatees permitted  to  sue  on  behalf.  &c.,  in 
the  absence  of  the  greater  portion  of  them. 

7.  In  a  continuing  partnership,  if  a  few 
have  an  interest  in  a  particular  subject 
adverse  to  all  the  rest,  a  bill  may  be  filed 
against  the  few,  by  one  *<  on  behalf,  &c." 
RiehardAon  v.  Hatiings,        vol.  7,  p.  323 

8.  In  the  case  of  an  insolvent  partnership 
not  formally  dissolved,  a  bill  may  be  filed 
by  one  or  more  on  behalf  of  the  rest, 
against  the  governing  body,  to  have  the 
assets  collected  and  applied  towards  the 
payment  of  the  debts,  without  seeking  to 
ascertain  the  rights  and  liabilities  of  the 
parties  as  between  themselves,  but  leav- 
ing them  open  to  future  litigation.     IbieU 

9.  Twenty  years  ago,  twenty- seven  persons 
conveyed  real  and  personal  estate  to  trus- 
tees to  sell,  and  to  divide  the  produce. 
Held,  that  a  bill  might  be  filed  by  a  few, 
on  behalf,  &c.,  against  the  trustees,  to 
make  them  account ;  and  that  it  was  not 
necessary  to  make  all  the  persons  inte- 
rested parties  to  the  suit.  Smart  v.  Brad-, 
stock.  vol.  7,  p.  500 

10.  Three  directors  who  had  signed  a  policy, 
filed  a  bill  on  behalf,  &c.,  praying,  on 
allegations  of  fraud  and  misrepresenta- 
tion, that  it  might  be  delivered  up  to  be 
cancelled,  "  or  that  they  might  otherwise 
be  relieved  therefrom,  in  such  manner 
as  the  Court  might  think  fit;''  but  the 
bill  contained  no  offer  to  pay  back  the 
premiums.  Held,  that  the  board  of 
directors,  who  managed  the  affairs  of  the 
company,  were  not  necessary  parties. 
Barker  v.  Walters.  vol.  8,  p.  92 

11.  Where  a  plaintiff  by  his  bill  prays  the 
dissolution  and  winding  up  of  a  company, 
he  cannot  sue  on  behalf,  &c.  All  the 
partners  must  be  made  parties.  Harvey 
V.  Bignold.  vol.  8,  p.  843 

12.  A  party  who  comes  in  in  a  creditor's 
suit,  intrusting  the  management  of  the 
suit  to  the  Plaintiff,  must,  upon  an  appli- 
cation to  review  the  proceeding,  stana  in 
the  place  of  the  Plaintiff,  and  in  the 


absence  of  fraud,  be  bound  by  his  know- 
ledge.   Gwyime  v.  Edwards. 

vol.  9,  p.  22 

13.  A  creditor's  bill  was  filed  by  A.,  on 
behalf  of  himself  and  other  creditors, 
against  fi.  and  others.  After  decree  the 
suit  abated  by  the  death  of  B.  C.  his 
executor,  filed  a  bill  of  revivor  on  behalf, 
&C.,  and  the  suit  was  revived.  A,  after- 
wards filed  other  bills,  and  the  proceed- 
ings before  the  Master  were  attended  by 
A,  on  behalf  of  the  creditors  at  large. 
Held,  that  C.  was  not,  by  the  fact  of  filing 
the  bill  of  revivor  on  behalf,  &c.,  incapa- 
citated from  compromising  for  his  own 
benefit  a  claim  on  the  estate.  Armstrong 
V.  Storer.  vol.  9,  p.  277 

14.  The  directors  of  a  railway  company,  for 
the  purpose  of  increasing  the  traffic,  pro- 
posed to  guarantee  certain  profits,  and 
secure  the  capital  of  an  intended  steam- 
packet  company,  who  were  to  act  in  con- 
nection with  the  railway.  Held,  that  in 
such  a  case,  one  of  the  shareholders  in 
the  railway  company  was  entitled  to  sue 
*'  on  behalf  of  himself  and  all  the  other 
shareholders,  except  the  directors,"  who 
were  Defendants,  although  some  of  the 
shareholders  had  taken  shares  in  the 
steam -packet  company.  Colman  v.  The 
Eastern  Counties  BUUlway  Company. 

vol.  10,  p.  1 
15*  A  club,  composed  of  numerous  mem- 
bers, was  dissolved.  Two  of  the  mana- 
ging committee  possessed  themselves  of 
the  assets,  and  applied  them  in  winding 
up  the  affairs.  Held,  that  they  might 
be  sued  by  one  member  "  on  behalf,"  &c. 
for  an  account  of  the  moneys  received 
and  its  application,  and  to  bring  hack  the 
balance,  if  any,  without  making  the  other 
members  parties,  and  without  seeking  a 
general  winding  up  of  the  concern. 
Richardson  v.  Hastings.         vol.  11,  p.  17 

16.  Where  a  bill  is  filed  by  some  **  on  behalf, 
&c., "  an  injunction  which  restrains  pro- 
ceedings against  persons  not  named  par- 
ties to  the  record  is  irregular.  Armit" 
stead  V.  Durham.  vol.  11,  p.  556 

17.  The  Directors  of  one  incorporated  Rail- 
way Company  paid  over  its  funds  to  an- 
other Railway  Company,  for  purposes 
wholly  unauthorized ;  and  the  latter  re- 
ceived them  with  knowledge  of  the  breach 
of  trust.  Held,  on  demurrer,  that  the 
second  company  were  properly  made  par- 
ties to  a  suit  to  bring  back  the  fund ;  and, 
secondly,  that,  in  such  a  case,  an  indivi- 
dual shareholder  in  the  first  company 
might  sue  the  second  company  "  on  be* 
half,"  &c.,  without  alleging  that  the  cor- 
poration of  which  he  was  a  member  had 
refused  to  sue.     Salomons  v.  Laing, 

YoL  12,  p.  377 

18.  In  an  amalgamated  Railwav  Company, 
there  were  three  classes  of  shareholders. 
A  shareholder  of  one  class  filed  a  bill  on 
behalf  of  himself  and  all  others  of  thQ 
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1  Edw.  6,  c.  14,  Attomey-Qeneral  ▼. 
FukmangenT  Ccmpany,  toI  2,  p.  161 
2.  The  truit  of  a  fund  was,  to  pay  tne  in- 
come to  Roman  Catholic  priests  for  ever, 
upon  condition  of  their  sayinff  masses  for 
the  repose  of  the  soul  of  the  founder. 
Held,  Toid,  and  the  fund  was  ordered  to 
be  paid  to  the  representative  of  the  foun- 
der.   In  rs  BlundelVt  Trutit. 

▼ol.  80,  p.  S60 


SUPPLEMENTAL  BILL. 
ISee  Abatxmbht,  Reyivob.] 

1.  One  of  sereral  Co-Plaintiffs  mortgaged 
his  interest  and  became  insolvent  pend- 
ing the  suit  A  supplemental  bill  was 
filed  by  the  other  Co-Plaintiffs  against 
the  mortgagee  and  the  provisional  as- 
signees alone.  Held,  that  the  Defendants 
in  the  original  suit,  who  were  accounting 
parties,  ought  also  to  have  been  made 
parties  to  the  supplemental  suit.  Feary 
V.  SiepheMwit.  vol.  1,  p.  42 

2.  The  priorities  of  incumbrancers  upon  an 
estate  were  declared,  and  a  receiver  ap- 
pointed with  directions  to  keep  down  the 
incumbrances  in  a  suit  to  which  the  first 
iocumbraaeer  was  not  a  party.  The  first 
incumbrancer  filed  a  bill  against  the  re- 
ceiver and  the  several  parties  to  the  for- 
mer suit,  ta  establish  his  priority,  and 
praying  *<  that  if  necessary  the  second 
bill  might  be  taken  as  supplemental  to 
the  fint."  The  Plaintiff  in  the  second 
suit  moved  for  an  ii^unction  to  restrain 
the  receiver  from  making  any  further  pay- 
ments to  the  other  incumbrancers.  Held 
irregular,  and  that  he  ouffht  to  have  ap- 
plied in  the  fint  suit  for  leave  to  enforce 
his  legal  remedies.  Held  also,  that  the 
Court  would  not  on  this  occasion  deter- 
mine whether  this  was  to  be  taken  as  a 
supplemental  bill.  SmUh  t.  The  Earl  of 
Fjhgham,  vol.  2,  p.  232 

3.  A  notice  of  motion  for  liberty  to  file  a 
supplemental  answer  should  specify  the 
new  facts  intended  to  be  introduced,  and 
a  notice  of  motion  for  liberty  to  file  a 
supplemental  answer  stating  "certain 
facte"  not  regular.    Haelar  v.  Holiis. 

vol.  2,  p.  286 

4.  A  testator  who  died  in  1767,  directed 
his  estate  to  be  converted  and  invested, 
and  he  gave  the  same  to  his  wife  for  life, 
remainder  to  his  daughter,  with  remain- 
der to  the  Plaintiffs.  The  executors 
neglected  to  convert  some  leaseholds,  and 
permitted  the  successive  tenants  for  life 
to  enjoy  the  same  until  their  expiration. 
After  their  deaths  the  Plaintiffs  filed 
their  bill  against  the  representatives  of 
the  executon  for  a  general  account. 
The  executors,  who  had  no  personal 
knowledge  of  the  matter,  represented  the 
residue  to  consist  of  a  sum  in  the  funds  ; 


and  they,  by  their  answer,  amongst  other 
papers,  admitted  the  leases  to  be  in  their 
possession.  At  the  hearing  the  Plaintiffs 
waived  the  accounts,  and  took  the  money 
in  the  funds.  They  afterwards  discovered 
the  breach  of  trust  in  respect  of  the  lease- 
holds, and  filed  a  supplemental  bill  to 
obtain  relief  in  respect  thereot  The 
Court,  notwithstanding  the  former  decree, 
decided  in  their  fieivour,  but  without 
costs.    Mehriem  v.  Andrewe, 

vol.  8,  p.  72 

5.  A  suit  was  instituted  to  have  a  bill  of 
exchange  delivered  up,  on  the  ground  of 
fraud,  and  to  restrain  an  action  at  law 
commenced  thereon.  Pending  the  suiL 
the  Plaintiff  in  Uie  action  recovered,  and 
obtained  payment.  Held,  on  demurrer, 
that  the  Plaintiff  in  equity  might  file 
a  supplemental  bill,  stating  these  facts, 
and  praying  a  repayment  and  indem- 
nity.    Pinktu  ▼.  Petere,       vol.  5,  p.  258 

6.  Upon  an  application  to  file  a  supplemen- 
tal answer,  the  Defendant  should  state 
on  his  notice  of  motion  the  fiusts  intended 
to  be  introduced  therein.  SmUh  v.  Hart^ 
ley.  Tol.  5,  p.  432 

7.  A  decree  was  made  in  1880  against  exe- 
cuton, charging  them  personally;  in  1 888 
they  obtained  leave  to  rehear  the  cause. 
The  Plaintiff  in  1842  presented  a  peti- 
tion for  leave  to  file  a  supplemental  bill, 
patting  in  issue  new  facts  to  support  the 
personal  decree  against  the  executors. 
The  Court  refused  the  application  with 
costs,  on  the  ground  that  the  facts  ap- 
peared to  be  either  vrithout  proof  or  to  be 
immaterial,  or  else  to  have  been  so  long 
known  to  the  Plaintiff  as  to  preclude  him 
making  them  the  foundation  of  the  extra- 
ordinary relief  prayed.  Aeland  v.  Brad- 
dick.  vol.  5,  p.  486 

8.  Liberty  given  to  file  a  supplemental  an- 
swer to  correct  a  date  in  tne  original  an- 
swer.    Bell  V.  Dunmore.      vol.  7,  p.  288 

9.  On  such  an  application  the  Defendant 
must  account  for  the  mistake,  and  the 
truth  of  the  proposed  answer,  and  the 
terms  in  which  it  is  intended  to  file  it 
roust  be  verified.    Ibid, 

10.  Leave  given,  after  cause  at  issue  and  in 
the  paper,  to  file  a  supplemental  answer 
to  correct  an  important  date.  Fulton  v. 
Gilmour,  vol.  8,  p.  164 

11.  A  Defendant  insisted  on  his  discharge 
under  the  Insolvent  Act  in  1835,  in  bar. 
After  the  cause  was  in  the  paper,  he  dis- 
covered that  the  discharge  took  place  in 
1836.  A  discharge  in  1836  would  be  a 
good  defence,  but  the  discharge  in  1885 
would  not  Permission  was  given  to  file 
a  supplemental  answer  to  correct  the  date. 
Ibid. 

12.  A  Defendant  asking  leave  to  file  a  sup- 
plemental answer,  must  distinctlv  state 
the  terms  of  the  anfwer  intended  to  be 
filed.     Ibid. 
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jccmum 


fefldaoty  and  was  tBtcmted  io  yfcy 
•ftciwafda  fled  •  mppleiaemcal  btU 
vithcut  Icsve  to  charftc  the  cxccstor 
viib  irti/ai  dcCnlt.  Udd,  that  tbe  prt». 
cmdiof  «••  rrgnlart  and  a 
inadt  foppUoMnul  10  tlw 
Mcdiopu    Jtrrrfv  v.  MwrU, 

▼oL  10^  p.  417 

H/  >f«  BMTtfaf cd  to  5^  who  filed  a  bill  of 
fortcloaurc,  and  Bn  pending  tbc  nit, 
acilffiMd  to  C»  wtw  mortgaged  to  D.,  and 
htOMi^  IfiaolTefit  Z).  fllcd  a  fupple- 
mental  bill  to  bavt  tba  beoeiit  of  tberatt 
Uft  foracloffitrt*  Held,  tbat  be  waa 
entitled  to  Micb  relief    Coks  t.  Forrut. 

▼ol.  10,  p.  652 

17«  The  Plaintiir  eUimed  to  be  an  incum- 
brenetr  on  eerteln  real  ettatcf,  and  there 
beinflf  outatanding  terma,  he  filed  hia  bill 
Affalnat  the  other  parties  interested  in 
the  property,  to  make  his  security  sTail- 
able.    By  the  decree  the  bill  was  re- 


tained for  twelve  months  with  libernr  to 
the  Plain tifi*  to  proceed  at  law  tottching 
the  matters  In  question  In  the  cause,  and 
the  Defendants  were  restrained  from 
setting  up  the  outstanding  terma,  and 
from  pleading  the  Statute  or  Limitations. 
The  PlaintiirDrought  an  action  of  eject- 
men  ti  which  wu  Afended  by  one  of  the 
Pefendants  and  also  by  the  occupying 
tenants  1  and  the  latter,  not  being  parties 
to  the  suit,  set  up  the  outstanding  terms 
and  the  Statute  of  Limitations,  and  thus 
delbated  the  Plaintiffin  the  action.  The 
Pldntlff  tbf n  flltd  a  supplemental  bill 


19.  Om  «f 

fikdabul 


««Lll,^tf5 


kb  report,  findiag  the  odiicr  cbargtt,  aad 
lejetiMig  tbe  dans  of  H,  who  took  ex- 
ccpcioiii^      Tbe    PlaintHT  neglected  to 
hriofr  Hk  other  uomhraiicen  feoad  by 
tbe  Master  bcfwe  die  Govt,  and  tbe  ex- 
eeptiooa  woe  ordered  t»  aCand  ofcr,  with 
liberty  to  tbe  Plamtiff  to  file  a  sopple- 
mentai  bill  againat  all  Hniamjf  ptfdcL 
The  Plaintiff  aeoor£ngly  filed  a  nipplr* 
BBCDtal  bill  againat  IX»  and  the  oAer  ia- 
cnmbraDcera,  conteatiing  the  validitj  of 
the  securities  found  by  the  If  aster,  and 
seeking  aa  againat  Dl  relief  dificrent  from 
that  aooght  by  the  origmal  bill    Held, 
first,  tbat  the  supplemental  bill  was  ir- 
regular, and  tbat  so  lar  aa  it  sought  to 
impeach  tbe  incnmbrancca  found  by  tbe 
Master,  and  so  far  aa  it  sought  against  A 
relief  different  from  that  prayed  by  tbe 
oriffinal  bill,  it  ought  to  be  disouned 
with  costs.  Secondly,  that  D.  had  arigbt 
in  the  second  suit  to  impeach  the  PUu- 
tiff''s  securities,  although   he  had  oot 
done  so  in  the  original  suit    Thirdly, 
that  the  other  incumbranccra  bad  a  rigbt 
to  contest  the  Plalntiff^a  security,  al- 
though at  the  hearing  die  Plaintiff  ad- 
mitted their  priority.      And  lastly,  as 
action  was  directed  to  try  the  validity  of 
the  Plaintiff's  securitiea.    Hek  ▼.  L«ri 
BexUy.  yoI.  Il,p.5i7 

20.  The  Plaintiff,  in  a  supplemental  bill, 
set  out,  at  conaiderable  length,  tbe  state- 
ments of  the  original  biU.    Held,  that  be 
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ought  to  pay  the  cottt  of  any  unneces- 
sary atatemeote  to  be  determioed  by  the 
Maater.    Honley  ▼.  Fawceti. 

Yol.  11,  p.  565 
21.  A  fund  was  bequeathed  to  J.  for  life, 
with  remainder  to  her  sunriving  children. 
In  a  auit  to  which  no  child  was  a  party, 
the  fund  was  inadvertently  ordered  to  be 
carried  over  to  the  separate  account  of 
A^  and  was  afterwards  settled  with  the 
approbation  of  the  Court,  and  paid  out 
to  the  trustees  of  the  settlement  but  no 
declaration  of  right  was  made.  Held, 
that  the  matter  might  be  set  right  by  a 
supplemental  bill  of  the  children,  and 
that  neither  a  rehearing  of  the  orders  nor 
a  bill  of  review  was  necessary.  Noble  v. 
Siom.  vol  29,  p.  409 


SUPPRESSION. 

[At  Spoliation.] 


SURETY. 
ISee  MoRTOAOB  (Wife's  Estate).] 

1.  ji.  agreed  to  become  a  surety  for  B,  in  a 
joint  and  several  bond  to  C,  and  B,  waa 
to  give  a  counter  bond  of  indemnity  to 
ji.  The  bond  to  C.  was  executed  by  A. 
only :  but  B,  executed  the  counter  bond 
to  ir.  Held,  that  A.,  the  surety,  was  re- 
leased. 

ji.  gave  to  C  a  promissory  note,  as 
surety  for  B.,  upon  an  agreement  that 
C  should  advance  the  amount  to  B.  by 
draft,  at  three  months'  date.  C.  made  the 
advance  immediately  to  B.t  and  not  by 
draft  at  three  months.  Held,  that  the 
surety  was  released.    Bmuer  v.  Cox. 

vol.  4,  p.  S79 

2.  A  creditor  sued  his  principal  debtor,  and 
recovered  a  judgment  against  him  and 
the  bail  in  the  action.  The  surety  there- 
upon '*  paid  and  satisfied"  to  the  credi- 
tor the  amount  of  the  judgments,  &c., 
and  took  an  assignment  thereof.  Held, 
that  the  judgment  was  discharged,  and 
that  the  surety  could  not  recover  on  the 
judgment  against  the  bail.  Antdiage  y. 
Baldwin.  vol.  6,  p.  278 

3.  J,  became  surety  for  B.  to  C.  for  a  sum 
"  for  value  received  by  a  draft  at  three 
months'  date."  C.  (without  the  concur- 
rence of  J.)  at  once  paid  the  amount  to 
B.,  instead  of  giving  the  draft  at  three 
months.  Held,  that  the  agreement  had 
been  varied,  and  that  the  surety  was 
therefore  discharged.    Boter  v.  Cox, 

vol.6,  p.  110 

4.  A,  and  B*  were  obligors  in  a  Joint  bond : 
A.,  who  was  alleged  to  be  the  principal 
debtor,  died.  Held,  that  his  asaets  were 
not  in  eauity  liable  upon  the  bond,  but 
that  the  liability  survived  to  B.  Riehard^ 
9on  ▼  Hortmt.  vol.  6,  p.  186 


5.  One  of  the  two  sureties  who  had  joined 
the  principal  debtor  in  a  bond,  filed  a 
bill  to  set  aside  the  transaction  on  the 
ground  of  fraud,  and  prayed  an  account 
of  the  payments  of  the  bond.  Held,  that 
the  principal  debtor  and  the  co-surety 
were  necessary  parties,  notwithstanding 
the  32nd  Order  of  August,  1841.  (Ord. 
viL  2.)     Alian  v  Houlden.    vol.  6,  p.  148 

6.  Surety  by  a  promissory  note,  for  a  float- 
ing balance  due  to  bankers  from  a  cus« 
toraer,  held  released  by  the  bankers 
crediting  the  customer  with  the  full 
amount  of  the  note  without  advancing 
the  money  at  the  time.  Archer  v.  Hudson, 

voL  7,  p.  661 

7.  Husband  and  wife  mortgaged  their  re- 
spective estates  for  securing  the  hus- 
band's debt.  Both  estates  were  sold  and 
conveyed  free  from  the  mortgage,  and  in 
1882  the  debt  waa  paid  out  of  the  pro- 
duce of  the  wife's  estate.  In  1841  a 
bill  was  filed  to  have  the  amount  re- 
couped out  of  the  produce  of  the  estate 
of  the  husband  which  was  in  Court. 
Held,  that  the  representative  of  the  wife 
was  not  entitled  to  interest  on  the  amount 
paid.    Laneaster  v.  Ewors.  vol.  10,  p.  266 

8.  A;  as  surety  to  a  firm,  signed  a  joint 
and  several  bill  of  exchange,  on  the 
faith  that  B.  would  join  as  co-surety.  B. 
never  signed  it,  but  A.  was  afterwards 
compelled  to  pay  it,  b]^  proceedings  at 
law,  at  the  suit  of  an  indorsee.  Held, 
that  the  firm  were  not  entitled  to  avail 
themselves  of  the  bill,  and  were  liable  to 
repay  the  amount  and  the  costs  of  the 
proceedings  both  at  law  and  equity.  Rice 
V.  Gordon,  vol.  11,  p.  266 

9.  Sureties  are  not  discharged  by  giving  of 
time  to  the  principal  debtor  in  cases 
where  the  remedies  against  the  sureties 
are  expressly  reserved.     Owen  v.  Homan. 

vol.  19,  p.  196 

10.  A  mortgage  security  was  given  by  A. 
and  B.  his  surety,  to  C.  for,  amongst 
others,  a  sum  which  the  deed  represented 
that  C  was  liable  to  D.  as  surety  for  A, 
and  B.  or  one  of  them.  C.  was  morally 
but  not  legally  bound  to  D.  Held,  that 
B.  was  not  liable  on  this  security  for  the 
debt  due  to  D,    Lake  v.  Brutton, 

vol.  18,  p.  84 

11.  The  Defendants  lent  A.  B.,  at  the  same 
time,  two  sums  of  2,000/.  and  8,000/.  on 
distinct  securities,  and  the  Plaintifif  waa 
surety  for  the  first  sum.  Held,  that  the 
Plaintiff,  on  paying  the  2,000/.,  was  not 
entitled  to  have  a  transfer  of  the  securi- 
ties held  for  that  sum  until  the  Defend- 
ants had  also  been  paid  the  8,000/.  Fors- 
brother  v.  Wodehouse,  vol.  23,  p.  18 

12.  Surety,  by  subsequent  dealing  with  the 
creditor,  held  to  have  become  a  prin- 
cipal.   Beade  ▼  Loumdee.  vol.  23,  p.  361 

18.  Judgment  having  been  obtained agatnst 
A,  B,f  a  Bttrety,  he  entered  into  a  new 
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arrangement  with  the  creditor  (irrespec- 
tive of  the  principal  debtor),  by  wnich 
execution  was  not  to  iiaue  while  he  kept 
up  certain  polides  far  securing  the  debt 
Ileld,  that  J.  B,  became  principal,  and 
not  surety,  by  the  new  arrangement,  and 
that  no  subsequent  dealing  between  the 
creditor  and  principal  deMor  would  an- 
nul it.  Therefore,  the  creditor  having 
afterwards  taken  the  principal  debtor  in 
execution,  and  discharged  him  without 
payment,  held,  that  it.  B%  was  not  thereby 
released.  Bsad*  ^,Lownd€9»  vol.  23,  p.  861 

14w  The  Plaintiff  was  sureW,  upon  a  pro- 
missory note  to  the  Defendanta,  for  a 
sum  lent  1^  them  to  their  tenant,  and  the 
Defendants  also  took  a  mortgage  of  the 
tenant's-  furniture  for  the  same  debt. 
They  afterwardsi  under  a  distress,  took 
the  same  furniture  for  an  arrear  of  rent. 
Held,  that,  as  regarded  the  Plaintiff  (the 
surety),  the  produce  of  the  furniture  was 
first  applicable  to  the  payment  of  the  pro- 
missory note,  and  that  the  landlords  oonld 
not,  as  against  the  surety,  apply  it  in  pay- 
ment of  the  rent    Pearl  ▼.  Dtaemu 

vol.  24,  p.  186 

16.  A  surety  is  entitled  to  the  benefit  of  all 
securities  taken  by  the  creditor,  whether 
he  has  notice  of  them  or  not    Ibid, 

16.  A  suretv  for  a  mortgagor,  who  pays 
part  of  the  mortgage,  is  entitled,  as 
against  the  mortgagor,  to  a  charge  on 
the  estate.    Gedye  ▼.  Mattmu 

▼oL  25,  p.  810 

17.  A.  was  tenant  for  life  of  lots  1  and  2, 
to  which  B.  was  entitled  in  remainder. 
H.,  and  A,  as  his  surety,  mortgaged  lot  2, 
B.  alone  covenanting  to  pay.  By  a  con- 
temporaneous deed,  B.  conveyed  his  in- 
terest in  the  other  lot  on  trusts  to  indem- 
niiy  A,  as  his  surety.  A*  paid  large  sums 
for  interest  on  the  mortgage.  Held,  that 
he  was  entitled  to  the  benefit  of  the  deed 
of  indemnity  only,  but  not  to  stand  in  the 
place  of  the  mortgagee  on  lot  1.  Cooper 
V.  JtHkim,  vol.  82,  p.  887 

18.  A  surety  who  pays  off  a  debt  for  which 
he  became  answerable  is  entitled  to  all 
the  equities  which  the  creditor  could 
have  enforced,  and  that,  not  merely 
against  the  principal  debtor,  but  also 
againft  all  persons  claiming  under  him. 
Drtw  V.  Locketi,  voL  82,  p.  499 

19.  ^.  mortgaged  his  estate  to  C,  and  B, 
became  AJe  surety  for  the  debt.  After- 
wards A,  mortgaged  the  estate  to  D.,  who 
had  notice  of  the  first  mortgage.  The 
first  mortgage  was  subsequently  paid  off, 
partly  by  B,,  the  surety,  but  D,  got  a 
transfer  of  the  legal  estate : — Held,  that 
the  surety  had  still  priority  over  Z).  for 
the  amount  paid  by  him  under  the  first 
mortgage,  as  surety  for  A.    IHd* 

20.  A  surety  who  makes  his  estate  liable 
far  an  annuity,  although  he  incurs-  no 
personal    obligation   to  pay   it,   is    a 


<<  grantor**  within  the  U  Geo.  8,e.l4t, 
a.  10.    Tkoa^eom  t.  CarUmgkL 

vol.  38,  p.  178 

21.  A,  was  indebted  to  B.  in  two  sumi  of 
1,00(NL  each,  far  one  of  which  8.  wss 
surety.  B.  afterwards  obtained  from  A, 
a  life  policy  as  a  security  for  both  debti. 
A»  subsequently  became  bankrupt,  and 
B,  proved  for  1,8(KM.  on  the  two  debti, 
and  he  received  a  dividend  of  971»  end  a 
sum  of  97^  lOf.  upon  the  surrender  of 
the  policy.  Held,  first,  that  by  sum- 
dering  the  policy  die  surety  was  not  re- 
leased; and  secondlv,  that  the  surety 
was  only  liable  for  half  the  debt  profed, 
after  deducting  half  the  dividends  sad 
half  the  produce  of  the  policy.  Cesfet  t. 
Coaiee.  vol.  83,  p.  240 

22.  An  executor,  being  surety  for  hu  tes- 
tator, paid  the  debt  after  the  teststoi'i 
death:— Held,  that  he  had  a  right  to 
retain  his  debt  in  preferenee  to  the  other 
creditors  of  equal  degree.  Boffdw.  Bnoh, 

voL  84,  p.  7 

23.  As  between  principal  and  surety,  if  tbe 
primary  security  prove  worthless,  whether 
It  was  so  originally  or  whether  it  beconei 
so  afterwaida,  the  surety  is  not  dis- 
charged, unlMS  the  loss  or  deficiency  of 
the  original  and  primary  security  was 
occasioned  by  the  aci  of  the  creditor. 
Hardwkk  v  Wrigki.  voL  88,  p.  Ill 


SURPLUS  LANDS. 

[See  Lands  Clauses  Act.] 

1.  An  act  of  parliament  save  a  oorpocalioo 
compulsory  powers  of  purchasing  load 
to  make  a  market  The  29th  sectmire- 
quired  it  to  sell  the  suiplua  not  wanted, 
and  to  give  certain  parties  a  right  of  pre- 
emption, the  produce  to  be  applied  *to 
the  purposes  of  ihe  act"  The  80di  sec- 
tion gave  the  corporation  power  to  bor- 
row on  debenture,  the  82nd  power  to 
mortgage  or  sell  any  of  its  land  *'  for  die 
purposes  of  the  act,"  and  the  88rd  sec- 
tion provided  that  the  act  should  not  em- 
power the  oorporation  to  sell  without  Ae 
approbation  of  the  lorda  of  the  treasury. 
Held,  that  the  32nd  section  did  not 
authorize  a  mortgage  of  the  surplus  Isnd 
for  the  purposes  of  the  act,  but  that  it 
muat  be  sold  as  directed  by  the  29(h 
section.  Held  also,  that  a  mortgafe 
only  of  the  lands  of  the  corporatioB  re- 
quired the  assent  of  the  lords  of  the 
treasury.  De  Wmton  ^*  Maffor  rf  Bnem, 

vol.26,p.58S 

SURPRISE. 

The  dates  of  the  proceedings  were  as  Al- 
low:  action  80th  of  /tme,  deeiaiatioo 
12th  of  /•/«,  plea  6th  of  Amgiuit  notice 
of  trial  26th  of  November,  bfll  filed  S0th 
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of  No9tmb§r,  motion  to  extend  iigane- 
tion  21gt  of  Jamuay  ibllowing.  The  mo- 
tion fltood  over  for  an  anrangement  with- 
out pngodice,  and  with  an  undentandinff 
that  Ae  anawer  ahoald  not  he  preased 
for;  the  negfoUation  terminattng  on  the 
7th  of  J«me,  and  the  motion  waa  renewed 
on  the  19th  of  Jmm9,  the  trial  being  fixed 
for  the  22nd.  The  Court  thought,  that 
if  the  case  was  to  be  decided  aa  on  the 
2 let  of  Jtamarff,  the  motion  ought  to  be 
refused  i  bat  that,  as  matters  now  stood, 
the  Plaintiff  waa  taken  by  surprise,  and 
the  motion  was  granted.  Bewhy  ▼.  Han" 
cock.  vol.  13,  p.  75 

SURVIVOR, 

[&«  Gift  to  a  Class  (Substitutiom), 
Joint  Tenancy,  Presumption.] 

1.  A  testator  having  given  property  to  his 
wife  while  onmsrri^,  ana  aner  her  de- 
cease to  his  children  "then  living:" 
Held,  that  the  children  living  at  mat 
time  alone  would  take,  unless  it  ap- 
peared upon  the  constmotion  of  the 
whole  will,  and  to  effectuate  a  clear  in- 
tention appearinff  in  other  parts  of  it, 
that  the  words  **  then  Kviog"  ought  to  be 
rejected  as  repugnant,  or  to  be  qualified 
in  order  to  give  effect  to  other  words  in- 
consbtent  with  them.     Toumtp  v.  Ward. 

vol.  1,  p.  563 

2.  Bequest  to  one  for  life,  with  remaindec 
over  to  two  others,  with  a  clause  of  sur- 
vivorship **if  one  or  the  other  (of  the 
latter)  should  die."  Held,  that  the  sur- 
vivorship had  reference  to  the  death  of 
the  tenant  for  life,  and  not  to  that  of  the 
teatator  i  and  one  of  the  remaindermen 
having  survived  the  testator,  but  prede- 
ceased the  tenant  for  life,  the  survivor 
wss  held  entitled  to  his  share  by  survi- 
vorship.    WhUtOH  V.  Field, 

vol.  9.  p.  869 
8.  Bequest  to  A,  for  life  and,  '*  at  her  de- 
cease, to  her  surviving  children,"  when 
they  have  attained  twenty-one.  Held, 
that  the  survivorship  had  reference  to  the 
death  of  A.,  and  that  those  children  only 
who  survived  her  were  entitled.  Jhiffam 
V.  Huhhard.  vol  16,  p.  579 

4.  A  testator  devised  proper^  to  trustees, 
for  the  maintenance  of  his  four  children, 
until  they  severally  attained  twenty-five, 
at  which  time  he  devised  "  unto  such  of 
his  said  children  as  should  attain  that 
age,"  one-fifth  of  the  property  to  hold 
to  them  and  their  heirs.  There  was  a 
ptt  over  to  the  "  survivors  or  survivor," 
if  any  died  before  attaining  twenty-five 
and  left  no  issue,  or  if  they  should  die 
after  attaining  twenty-five  and  should 
leave  no  lawnil  issue.  Held,  that  the 
words  "  survivors  or  survivor"  was  not 
to  bo  vend  ^odier  or  others."  Stead  v. 
Plait.  vol.  18,  p.  50 


5.  Bequest  to  J.,  i^nd  on  her  death,  to  her 
children,  if  diey  should  attain  twenty- 
one;  if  not,  to  A.'b  surviving  sisters. 
Held,  that  the  survivorship  had  refer- 
ence to  the  period  at  which  the  gift  to 
the  children  failed.    Ceurver  v.  Burgete. 

voL  18,  p.  541 

6.  Devise  of  real  estate  to  three  daughters 
for  life,  and  after  their  decease  to  three 
grandchildren  as  tenants  in  common  in 
fee ;  and  in  case  of  either  of  the  grand- 
children djring  in  the  lifetime  of  the 
daughters,  the  share  of  them  so  dying 
to  be  '*  transferred"  to  the  "  survivors," 
and  if  only  one  should  be  living,  then  to 
him  or  her  so  **  surviving."  The  survi- 
vor of  the  daughters  outlived  the  three 
grandchildren.  Held,  that  the  survivor- 
ship had  reference  to  the  death  of  the 
last  tenant  for  life  and  not  to  a  survivor- 
ship between  the  grandchildren ;  that  the 
divesting  clause  never  took  effect,  and 
that  on  the  decease  of  the  survivor  of 
the  three  daughters  the  heirs  of  the  three 
pvandohildren  took  as  tenants  in  common 
m  fee.    Littlrfohm  t.  HouaekekL 

vol.  21,  p.  29 
7*  Bequest  to  four  persons  equally,  and  "  in 
case  of  the  death"  of  anv  or  either  of 
them  *'  in  the  lifetime  of  the  other  or 
others,"  their  shares  to  go  to  *' survivor 
or  survivors  of  them."  Held,  that  the 
survivorship  had  reference  to  the  period 
of  the  testator's  death.  Howard  v.  Ho^ 
ward*  vol.  21,  p.  550 

8.  Whether  the  rule,  that  under  a  gift  to 
one  for  life,  and  afterwards  to  the  sur- 
vivors of  a  clsss,  the  survivorship  has 
reference  to  the  period  of  enjoyment 
applies  to  real  estate,  qum'e.  But  held, 
the  question  did  not  arise  upon  a  devise 
to  four,  to  hold  as  tenants  m  common, 
during  their  lives,  with  benefit  of  survi- 
vorship, inasmuch  as  the  survivorship  had 
reference  to  the  extent  of  the  estate,  and 
not  to  the  class  of  persons.  HttddeUey 
V.  Adame*  vol.  22,  p.  266 

9.  Gift  of  residue  in  trust  for  testator's 
wife  during  widowhood,  and  on  her  death 
or  marriage,  to  pay  it  amongst  his  five 
children,  or  the  "  survivor  or  survivors" 
of  them,  at  such  ages  as  his  wife  should 
appoint,  or  in  default  at  twentv-one. 
But  in  case  of  the  death  of  any  before 
his  share  should  become  *'  payable"  leav- 
ing issue,  then  to  pay  his  share  to  such 
issue.  A  child  attained  twenty-one,  and 
died  in  the  life  of  the  tenant  for  life, 
leaving  issue.  No  appointment  having 
been  made,  Held,  the  survivorship  had 
reference  to  the  cesser  of  the  wife's  es- 
tate, and  that  the  issue,  and  not  the  re- 
presentatives of  the  child,  took  the  share. 
Hind  V.  «Sr%.  vol  22,  p.  878 

10.  After  certain  bequests  for  life,  the 
general  residue  was  (in  effect  suhject 
thereto)  bequeathed   to  the   surviving 
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ehildren  of  A.^  who  was  living.  Held, 
that  the  survivorship  bad  reference  to 
the  death  of  the  testator,    hill  v.  Liil, 

vol.  29,  p.  446 

11.  Bequest,  after  a  life  estate,  to  ^.,  B. 
and  C.  equally,  '*  or  in  case  of  the  demise 
of  each  or  either  of  them,  to  be  divided 
between  the  survivors  or  survivor,  or 
their  representatives."  All  three  died 
in  the  life  of  the  tenant  for  life.  Held, 
that  this  being  an  alternative  gift,  their 
representatives  were  entitled  to  the  fund. 
Fagt  V.  May.  vol.  24,  p.  823 

(Overruling  M*D<mald  v.  Briee. 

voL  16,  p.  581) 

12.  Survivorship  as  to  a  class,  in  a  gift 
after  the  death  of  the  tenant  for  life,  re- 
forred  to  the  death  of  the  testator  and  not 
to  the  death  of  the  tenant  for  life.  Evans 
T.  EfHuu.  vol.  26,  p.  81 

18.  On  a  gift,  after  a  tenancy  for  life,  to  a 
class  equally,  with  benefit  of  survivor- 
ship, upon  their  severally  attaining 
twenty.one,  the  survivorship  was  held 
to  refer  to  the  attaining  twenty-one,  and 
the  representatives  of  one  who  attained 
twenty-one,  but  died  iu  the  lifetime  of 
the  tenant  for  life,  were  held  entitled  to 
a  share.  Knighi  v.  Knighi,  vol.  25,  p.  1 1 1 

14.  Gift  to  J,  for  life,  and  afterwards  to 
seven  named  persons,  equally,  *'the 
share  of  each  who  shall  happen  to  die  to 
be  equally  divided  amongst  the  survivors 
unless  A*  M.  P.  [one  of  them]  should 
die  leaving  children ;  in  that  case,  I  mean 
that  her  children  should  inherit  the  share 
of  the  parent"  The  seven  all  died  be- 
fore the  tenant  for  life.  A*  M.  P.  being 
the  survivor  of  them.  Held,  that  the 
seven  took  equally*    Cambridge  v.  Rout, 

vol  25,  p.  409 

15.  A  testator  devised  freeholds  to  two 
and  their  heirs  as  tenants  in  common, 
and  in  case  either  should  die  without 
leavinff  lawful  issue  surviving  her,  then 
he  devised  her  part  "  unto  the  survivor." 
Held,  that  "  survivor"  was  to  be  read  in 
its  ordinary  sense,  and  not  in  the  sense 
of  *'  other."     Greenwood  v.  Percy. 

vol.  26,  p.  572 

16.  A  testator  gave  some  property  to  his 
wife  for  life  and  proceeded  thus :— "  At 
the  decease  of  my  wife,  I  leave  the  last- 
named  sum  to  be  equally  divided  be- 
tween the  families  of  my  two  brothers, 
viz.  one  half  to  the  widow  and  children 
of  my  deceased  brother /oAn  Bennett,  the 
widow,  if  surviving,  to  have  an  equal 
share  with  the  children.  Held,  that  the 
survivorship  had  relation  to  the  death 
of  the  tenant  for  life  and  not  of  the 
testator ;  and,  secondly,  that  the  children 
took  in  joint  tenancy.  Heeketh  v.  Jfo- 
getmie,  vol.  27,  p.  895 

17*  Bequest  of  a  fund  to  three  grand- 
daughters in  equal  iharei  for  their  re* 


spective  lives,  and  afterwards  to  tbeir 
respective  issue ;  and  in  caw  soy  of  tbe 
three  should  die  without  issue,  her  ihtre 
to  accrue  and  survive  to  the  sumvon, 
and  the  accrued  shares  to  be  subject  to 
the  same  conditions.  Held,  that  the 
survivorship  as  to  each  share  had  refer- 
ence to  the  death  of  each  granddaaghter, 
and  that  on  the  death  of  the  lait  lurriT- 
ing  granddaughter  without  isroe,  ber 
ahare  fell  into  the  residue.  IfeiiU  t. 
Boddam.  vol  2S,  p.  £54 

18.  In  a  gift  over,  upon  the  death  of  any 
of  a  clasa  without  leaving  issue,  to  die 
"survivors,"  the  word  " surviv ob" wo 
construed  "  others,"  in  conseauence  of 
the  ultimate  gift  over  beioff  only  to  take 
effect  on  the  death  of  '*all"  the  dm 
without  isaue.    HoUand  v.  AUtop. 

vol  29,  p.  498 

19.  A  tesutor  bequeathed  a  house,  de- 
scribed as  copyhold,  to  his  wife  for  life, 
*'  and  at  her  death  to  be  disposed  of  for 
the  benefit  of  his  surviving  children, 
share  and  share  alike"  The  bouse  wif, 
in  fact,  leasehold.  Held,  that  only  diose 
children  who  survived  the  widow  were 
entitled  to  share  in  the  proceeds  of  tbe 
house.     Thomptam  v.  Thompson. 

vol.  29,  p.  654 

20.  A  fund  was  settled  by  deed  in  trust  fa 
A.  for  life,  and  then  for  her  children,  and 
in  default  of  children  to  B.,  "if  then 

,  living ;"  but  in  ease  of  B.'s  death  befoce 
A.,  in  trust  for  '<  the  surviving  children" 
of  B,  by  her  deceased  husband.  Held 
that  the  survivorship  had  reference  to 

the  death  of  A.    Reid  v.  Beid. 

voL80,p.S88 

21.  A  testator  bequeathed  his  residue  to 
his  widow  for  life,  with  remainder  to  his 
nephews  and  nieces  living  st  her  decease, 
and  he  substituted  their  children  for  any 
who  should  die  in  her  life.  But  if  any 
of  the  nephews  and  nieces  should  die  in 
the  life  of  the  wife  without  having  any 
child  *'  then  living,"  he  directed  bis 
share  to  go  to  «ie  survivors  of  the 
nephews  and  nieces.  A  nephew  died 
without  children,  in  the  lue  of  the 
widow.  Held,  that  his  share  did  not 
go  to  the  survivors  at  his  death,  but  die 
survivors  at  the  death  of  the  widov. 
Eteex  V.  Clement,  vol.  30,  p.  525 

22.  The  rule  of  law,  as  laid  down  by  mo- 
dern authorities,  is,  that  the  word  ''aur- 
vivors"  is  to  be  confined  to  its  litml 
signification,  of  survivors  at  tbe  period 
spoken  of  by  the  testator,  in  eveiy  case 
-where  it  is  possible  to  do  so  without  fio^ 
lating  the  clear  meaning  of  the  rest  of 
the  will.    In  re  Keep's  Will. 

vol.  82,  p.  123 
28.  The  Wbrd  "survivors"  of  nieces  con- 
strued "others,"  in  consequence  of  tbe 
gift  over  and  of  the  subseqaent  part  of 
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the  will  referring  to  the  "iMue"  of  a 
deceaied  niece  participating  in  an  ac- 
crued share.    In  rt  Ktep's  mil, 

▼ol.  82,  p.  122 

24.  Bequest  to  J,,  and  at  liis  death  (with 
certain  exceptions)  to  B,,  and  **  at  her 
decease"  to  be  divided  amongst  four 
named  persons,  "  or  as  many  of  them  as 
may  be  living:"  Held,  that  those  only 
took  who  survived  both  il.and  B,  Knight 
V.  PoaU.  vol.  32,  p.  648 

25.  The  word  "survivor"  cannot  be  con- 
strued  as  "  others,**  where  the  gift  over  is 
partly  to  persons  whose  interests  sre  not 
given  over.    De  Garagnol  v.  Liardet. 

vol.  32,  p.  608 

26.  A  testator  gave  legacies  to  each  of  his 
four  daughters  for  life,  with  remainder  to 
their  children  ;  and  he  provided,  that  if 
either  of  the  daughters  should  die  with- 
out  children,  her  share  should  go  over  to 
the  survivors  of  his  sons  and  daughters. 
Held,  that  *' aurvivors"  could  not  be  read 
*'  others,"  in  consequence  of  the  gift  over 
being  to  a  different  class  from  those  whose 
shares  were  to  go  over.    Ibid, 

27.  Construction  of  a  bequest  to  the  sur- 
vivors of  a  class  after  the  death  of  two 
successive  tenants  for  life.  Drakeford  v. 
Drakeford,  vol.  S3,  p.  48 

28.  A  testator  bequeathed  his  funded  pro- 
perty to  his  widow  for  life,  and  afterwards 
to  his  brother  for  life,  and  then  to  be 
equally  divided  amongst  his  brother's 
**  surviving  legitimate  children  and  my 
niece  R,  W."  Held,  that  the  survivor- 
ship had  reference  to  the  death  of  the 
brother  only.     Ibid, 

29.  Under  a  devise  of  real  and  personal 
estate  to  the  widow  for  life,  and  after- 
wards to  the  testator's  four  children  "or" 
their  children,  share  and  share  alike ;  and 
if  any  of  such  children  should  die  with- 
out leaving  a  child,  his  share  was  to  be 
divided  between.*'  the  survivor  or  survi- 
vors" of  them  "  or"  their  children :  Held, 
that  **  or"  could  not  be  read  as  "  and," 
nor  "survivors"  as  "others,"  and  that 
the  effect  of  the  gift  was  to  substitute 
children  for  their  parents  who  died  in  the 
life  of  the  tenant  for  life.  One  child 
died  in  the  life  of  the  tenant  for  life 
without  issue,  and  at  the  death  of  the 
latter  the  three  other  children  and  several 
grandchildren  were  living:  Held,  that 
the  three  children  took  exclusively  as 
tenants  in  common.  Blundell  v.  Chapman, 

vol.  83,  p.  648 

30.  Bequest  to  A,  for  life,  and  afterwards 
to  the  testator's  brothers  and  sisters, 
share  and  share  alike,  or  their  children 
in  case  of  their  decease.  Held,  that  the 
children  of  a  brother,  who  survived  the 
testator,  but  died  in  the  life  of  the 
tenant  for  life,  were  entitled.  Boiitho 
V.  hiUffar.  vol.  34,  p.  180 

31.  The  rule,  as  settled  by  modern  autho- 


rities, is,  that  the  word  «  survivor"  is  to 
be  construed  strictly,  and  is  not  to  be 
read  **  other,"  unless  the  rest  of  the  will 
should  render  the  more  liberal  and  leaa 
literal  construction  essential  for  the  pur- 
pose of  carrying  into  execution  the  ob- 
jects expressed  by  the  wilt  Hodget  v. 
Foot.  vol.  84,  p.  849 

32.  A  testator  gave  one-third  of  his  real 
and  personal  estate  to  each  of  his  three 
daughters  for  life,  and  after  their  respec- 
tive deaths  to  their  respective  childreiL 
But  in  case  any  or  either  of  the  three 
daughters  should  die  without  leaving 
any  child,  or  if  all  should  die  under 
twenty- one  then  the  share  of  the  daugh* 
ter  *'  so  dying  should  be  for  the  separate 
use  of  the  surviving  daughter  or  daugh- 
ters and  their  children  per  stirpes.* '  H  eld, 
that  "  surviving"  ought  to  be  construed 
"  other."  Consequently,  one  having  died 
leaving  children  in  lb03,  and  a  second 
in  1837  leaving  a  child,  and  the  third 
in  1864  leaving  no  child,  it  was  held  that 
the  share  of  the  last  was  divisible  per 
stirpes  amongst  the  children  of  the  two 
former.    Ibid, 

33.  Legacy  to  A,  for  life,  and  at  her  death 
to  be  equally  divided  between  her  two 
sons  (who  were  named;  or  given  to  the 
survivor  of  them.  Held,  that  the  survi- 
vorship had  reference  to  the  death  of  the 
tenant  for  life.    Nayhr  v.  Robson, 

vol.  34,  p.  371 

34.  Under  a  bequest  to  two  successively  for 
life,  with  remainder  to  the  survivors  of  a 
class:  Held,  that  the  survivorship  had 
reference  to  the  death  of  the  last  tenant 
for  life.    Re  Fog's  WilL      vol.  35,  p.  163 

36.  The  words  "survivors  and  survivor" 
of  parents  construed  strictly,  although 
the  children  of  some  of  them  took  an 
interest  in  remainder.    Re  Usticke, 

vol.  35,  p.  338 

36.  The  meaning  of  the  word  "survive," 
in  a  limitation  of  property,  is,  that  the 
person  to  survive  shall  be  living  at  the 
time  of  the  event  which  he  is  to  survive ; 
it  does  not  mean  continuing  to  live  after 
the  event  referred  to.  Consequently,  a 
gift  over,  if  there  should  be  no  child  or 
remoter  issue  of  A,  B.  who  should  sur- 
vive the  testator  and  J.  B.,  and  should 
live  to  attain  twenty-one,  is  not  void  for 
remoteness.     Gee  v.  LiddelL    (No.  4.) 

voL  Z6f  p.  658 

SWEARING  AFFIDAVIT. 

1  •  Depositions  suppressed  after  publication, 
on  the  ground  that  one  of  the  commis- 
sioners was  the  nephew  and  agent  of  the 
Plaintifil    Lord  Mostyn  v.  Spencer, 

vol.  6,  p.  185 

2.  The  fact  of  publication  having  passedL 
or  the  death  of  the  witness,  will  not  pre- 
vent the  suppression  of  the  deposition^ 
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when  the  oommieBioner  is  dn^ oaHfled  by 
interest,  provided  the  application  be  made 
within  a  reasonable  time  alter  the  dis- 
eoTery  of  the  olijection.  Lord  Mottffu  v. 
Spencer.  vol.  6,  p.  185 

8.  Depositions  suppressed  after  publica- 
tion,  on  the  ground  that  one  of  the  com- 
missioners was  the  nephew  and  agent  of 
the  Plaintifil    Ibid. 

4.  An  affldaTit  was  sworn  before  a  Master 
Extraordinary  in  Ireland,  impointed 
under  the  6  ft  7  FM.  c.  82.  Held,  that 
it  was  not  necessary  toveriQr  by  affidavit 
the  fact  that  he  filled  that  character. 
Dajf  T.  Dajf.  y6L  1 1,  p.  i5 


TACKING. 

1.  Since  the  8  ft  4  WUL  4,  c.  104^  a  mort- 
gagee of  copyholds  may  tack  a  simple 
contract  debt  to  his  mortgage  debt,  as 
against  the  customary  beir  or  devisee, 
but  not  as  against  specialty  creditors.  It 
seems  also  Siat  a  mortgagee  may  tack  a 
simple  contract  debt  to  his  mortgage 
debt  as  against  the  heir,  devisee  or  exe- 
cutor, wherever  tiie  equity  of  redemption 
is  assets  in  their  hands  for  payment  of 
simple  oontract  debts.    Ro{f9  v.  Ckeiter, 

vol.  20,  p.  610 

2.  A  mortgagor  ^ed,  having  made  his  real 
estate  eouitable  assets.  Defendants,  who 
were  boui  mortgagees  and  bond  creditors, 
were  held  not  entitled  to  tack.  Irby  v. 
Irbp.  vol.  22,  p.  217 

8.  A  mortgagee  may  tack  simple  contract 
debts  to  his  mortgage  as  against  the  heir 
where  the  property  descended  is  assets 
in  his  hands  for  payment  of  simple  con- 
tract debts,  and  consequently  since  the 
Stat  8  ft  4  WilL  4,  c.  104»  a  mortgagee  of 
freeholds  ma^  tack  his  simple  contract 
debt  as  agamst  the  heir.  Thomat  v. 
Thomas.  vol.  22,  p.  841 

4.  Where  two  properties  are  mortgaged  by 
A.  to  S.  for  distinct  sums,  and  C.  is  surety 
for  one  ojal}^,  the  rioht  of  B.  to  retain  all 
the  securities  untu  repaid  both  debtSy 
overrides  the  right  of  C  to  have  the 
benefit  of  the  securities  for  that  debt  for 
which  he  is  surety.  Farehroiher  v.  Wode^ 
home.  vol.  28,  p.  18 

6,  The  owner  mortgaged  first  to  A.,  se- 
condly to  B.,  and  he  then  conveyed  to  C. 
"in  trust"  to  sell  and  pay  A.  and  a  debt 
due  to  D.,  and  another  due  to  C.  and  the 
residue  to  the  owner.  C  who  had  no  no- 
tice of  fi.'s  mortgage,  afterwards  got  a 
transfer  of  ^.'s  mortgage,  and  with  it  the 
legal  estate.  Held,  that  C.  was  entitled 
to  tack  the  third  charge  to  the  fint  mort- 
gage, and  exclude  B,  Spencer  v.  PeartoH. 

vol.  24,  p.  266 

6.  Two  sums  were  due  to  A.  from  B.,  one 
CO  mortgage  of  lands,  and  the  other  by 
covenant.     A,  having  brought  action 


for  T>odi  sums,  fi.  paid  the  toMOnt  doe 
on  the  morta4[;e  into  Court.  Xtookihif 
sum  out  of  Court,  and  be  proceeded  ia  the 
action  and  recovered  a  judgment  on 
the  covenant.  Held,  diat  the  mortgage 
havinff  been  aatisfied  befiire  the  jndg- 
ment  had  been  obtained*  A.  had  no  right 
to  tack  his  judgment  The  Majfer,  ^  ^ 
Breem  ▼•  Seffwumr*  voL  M^  p.  M8 


TAKING  BILL  OFF  THE  FILE. 

[See  AoTHORiTT  to  Sob,  Scavoaii,  So- 
licitor.] 

A  bin  containing  offbndve  statementi  o^ 

dered,  by  consent,  to  be  taken  off  die 

file.    Jeioin  v.  Taylor.         voL  6,  p.  120 

(C7(/)(m  ▼.  BeuUOk  ToL  9,  p.  105) 


TAXATION. 

[See  Abstract,  Costs,  Ordbr  (Bx 
Parte),  Taxatiob  (by  Thiro  Party), 
Taxation  (Costs  op),  Taxatioi 
(Items),  Taxation  (Special  Aoibi- 
ifBNT),  Taxation  (Special  Ciecux- 
STANCES,  Taxing  Master  (Dibcri- 
tion).] 

1.  An  application  in  a  cmne,  by  a  cHeot, 
to  tax  a  solicitor's  bill,  need  not  be  let 
down  before  the  judge  to  whose  Court  the 
cause  is  attached.    BiMm  ▼.  MUk. 

vol.  1,  pw  227 
(See  Re  Fhee  md  Heibe,  voL  12,  jp.489) 

2.  A  client  deposited  with  his  solicitor  die 
title-deeds  of  an  estate,  to  secure  a  mm 
of  money  then  due,  and  certstn  eoiti 
then  incurred ;  the  Court,  on  Ae  petitioD 
of  the  client,  ordered  the  deeds  to  be  de- 
livered up  to  the  client^  on  hla  paying 
into  Court  a  sum  sufficient  to  eover  the 
solicitor's  daim,  and  directed  the  anal 
taxation.    JfUb  v.  Ftaloy.   voLl,p660 

6.  This  Court  has  authori^  to  refer  for  tax- 
ation the  bill  of  costs  of  a  solicitor  who 
acts  as  agent  for  anodier.  TtgMtt  ▼. 
Orani.  voL2,p.261 

4.  Bill  of  costs  incurred  by  two  persoDi  or- 
dered to  be  taxed  on  the  application  and 
upon  the  undertaking  of  one.  Leckhart 
V.  Hardjf.  vol.  4,  p.  224 

6.  In  general,  a  solicitor  cannot  obtsu  die 
taxation  of  his  agent's  costs,  withoot 
bringing  the  amount  into  Court;  hot, 
under  special  circumstances,  that  con- 
dition will  be  dispensed  with  or  die 
amount  limited.  In  re'Smiih,  vol  4,  p. 309 

6.  Costs  directed  by  decree  to  be  tsxed  as 
between  a  solicitor  and  (dient,  cannot, 
on  petition,  be  ordered  to  be  taxed  oo 
another  principle.    Maseie  v.  Dndtv. 

vol.  4,  p.  441 
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7.  The  eocti  of  refaearings  aze  not  carried 
by  the  words  *'  costa  of  suit  as  between 
solicitor  and  dien^"  but  require  to  be 
specially  mentioned  in  the  order  for  tax- 
ation. Semble.  The  same  rule  applies 
to  the  costs  of  appeals  and  exceptions. 
Agaheg  t.  HartwelL  ToL  6,  p.  271 

8.  Ilie  tees  of  the  steward  of  a  manor,  who 
is  a  solicitor  bnt  acta  in  the  character  of 
steward  only,  are  not  taxable  under  the  6 
&  7  Fiet.  c  78.    Alien  ▼.  Aldridg: 

▼ol.  5,  p.  401 

9.  This  statute  does  not  authoriaee  the  tax- 
atbn  of  erery  pecuniary  demand  or  bill 
of  a  aolicitor»  for  every  species  of  em- 
ployment in  which  he  may  happen  to  be 
engaged.    Ibid, 

10.  A  bill  may  be  taxed  thou^  no  part  of 
the  business  was  transacted  in  any  court 
of  law  or  equity,  but  such  business  must 
be  connected  with  the  profession  of  an 
attorney  or  solicitor:— business  in  which 
the  attorney  or  solicitor  was  employed 
because  he  was  an  attorney  or  soiicitori 
or  in  which  he  would  not  have  been  em- 
ployed if  he  had  not  been  an  attorney  or 
solicitor,  or  if  the  relation  of  attorney  or 
aoUcitor  and  client  had  not  subsisted  be- 
tween him  and  his  employer.    Ibid. 

11.  A  mere  volunteer,  unaer  no  previous 
liability,  does  not  by  paying  a  solicitor's 
bill  acquire  a  right  to  tax  it    Ibid* 

12.  The  bill  of  costs  of  a  mortgagee's  so- 
licitor for  business  done  in  relation  to 
the  mortgage,  and  the  sale  of  the  mort- 
gaged estate,  is  taxable  at  the  instance 
of  the  mortgagor,  under  the  6  &  7  VicU 
c  73,  though  no  part  of  the  business  may 
have  been  transacted  in  any  court  of  law 
or  equity.     In  rt  Leet,  vol.  6,  p.  410 

IS.  Within  twelve  months  after  payment  of 
a  bill  of  costs  a  client  presentea  a  peti- 
tion for  its  taxation,  but  the  petition 
having  specified  no  items  of  overcharge, 
no  order  could  be  made.  The  twelve 
months  having  then  expired,  the  Court 
refused  to  allow  the  petition  to  stand 
over,  for  the  purpose  of  amendment,  by 
specifying  the  items.   Barwell  v.  Brookt, 

voL  7,  p.  845 

14.  Terms  of  taxation  after  the  expiration 
of  one  month  from  the  delivery  of  the 
bill.    In  re  Bnmieu.  voL  7,  p.  487 

15.  Delivery  of  a  bill  of  coats  to  an  agent 
of  the  client  appointed  for  that  purpose, 
held  sufficient.   In  re  Bueh,    vol.  8,  p.  66 

16.  Delivery  of  a  bill  of  costs,  unsigfned, 
but  accompanied  by  a  letter  signed  by 
the  solicitor,  and  referring  to  the  bills, 
held  a  sufficient  compliance  with  the  6 
&  7  net.  c.  78,  s.  87.    Ibid. 

17*  The  amount  of  a  bill  of  costs  was  in- 
cluded in  a  settled  account  between  a 
solicitor  and  client,  and  retained  bv  the 
solkitor  out  of  moneys  in  his  hands.  Held, 
that  the  Court  had  not  jurisdiction,  upon 
petition  under  6  &  7  Fici*  c.  78,  to  open 


the  acooimt  and  order  taxation,  and  that 
it  oould  only  be  done  by  bill.  Barwell 
V.  Brookt;  In  re  Cattlin.      voL  8,  p.  121 

18.  Under  «The  Solicitors'  Act"  (6  &  7 
FieU  c.  78),  references  for  taxation  may 
be  made  by  the  Vice-Chancellors  as  well 
as  by  the  Lord  Chancellor  and  Master  of 
the  Rolls.    In  re  Carew.      vol.  8,  p.  128 

19.  Settlement  of  a  bill  of  costs  between  a 
solicitor  and  client  upon  a  special  agree- 
ment precludes  an  order  being  made, 
upon  petition,  or  taxation:  the  agree- 
ment must  be  set  aside  by  suit,  before 
the  matter  can  be  reopened.  In  re  Whit' 
comb.  voL  8,  p.  140 

20.  The  jurisdiction  as  to  taxation  given 
by<*The  Soticiton*  Act,"  extends  only 
to  the  ascertainment,  by  the  ordinary 
rules  of  practice,  of  the  ipumtwn  payable 
by  one  party  to  the  other.  It  does  not 
authorize  the  Court  to  determine  whether 
a  special  agreement  exists  as  to  the  mode 
of  taxation,  or  the  manner  in  which  the 
costs,  charges,  and  expenses  are  to  be 
settled  and  paid.    In  re  Rhodee. 

vol.  8,  p.  224 

21.  Retrospective  operation  of  "  The  Soli- 
citors' Act,"  to  make  taxable  bills  not 
previously  liable  to  taxation,  incurred 
before,  but  remaining  unsettled  at,  the 
time  of  passing  the  act    Ibid. 

22.  A  solicitor  was  employed  by  two  per- 
sons A.  and  B.  An  order  of  course,  for 
taxation,  was  obtained  ^A.  alone,  on  e 
allegation  that  the  solicitor  was  em- 
ployed by  A.  It  was  discharged  for  ir- 
regularity.   In  re  Perkint.    vol.  8,  p.  241 

28.  Under<*The  Solicitors'  Act"  (6&  7 Fid. 
c  78),  the  client  may  obtain  an  order  for 
the  taxation  of  a  solicitor's  bill,  which 
has  been  delivered  without  signature,  &c. 
In  re  Pender.  vol.  8,  p.  299 

24.  In  general,  it  is  an  ol]rjection  to  an 
order  of  course  for  taxation,  that  it  con- 
tains a  direction,  on  payment  of  the  bill 
which  the  order  itself  directs  to  be  taxed, 
to  give  up  more  papers  than  the  solicitor 
is  bound  to  g^ve  up.    Ibid, 

28.  Parties  agreed  to  compromise  a  suit, 
and  the  trustee's  costs  were  to  be  de- 
ducted  out  of  a  fund  in  his  bands.  By 
an  order  of  the  Vice-chancellor  of  Eng^ 
land,  the  compromise  was  confirmed.  It 
appeared  to  be  the  agreement  between 
the  parties,  that  the  costs  should  be  taxed 
in  the  cause.  An  application  to  the  Mas- 
ter of  the  Rolls  for  taxation  under  the 
statute  was  refused  with  costs.  In  re 
Howard.  vol.  8,  p.  424 

26.  Where,  upon  an  application  for  tax- 
ation under  "The  Solicitors'  Act,"  it 
appears  probable,  that  upon  grounds  not 
determinable  under  that  jurisdiction,  pay- 
ment ought  not  to  be  made  without  fur- 
ther investigation,  this  Court  may  pro- 
perly abatain  firom  ordering  payment,  or 
from  ordering  the  delivery  up  of  deeds. 
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dll  the  qu6f  tioiiB  which  cannot  he  deter- 
mined under  that  juriadiction  have  been 
properly  investigated  and  determined 
elaewhere.  In  r$  Dalbff,  vol.  8,  p.  424 
27*  Jurisdiction  of  the  Viee-ChanceUor 
under  the  6  ft  7  FieU  c.  78,  to  order  the 
taxation  of  bills  of  costs.    Ibid. 

28.  A.  agreed  to  take  a  lease  and  to  pay  the 
expenses.  The  leaae  was  prepared  by 
the  lessor's  solicitors,  who  delivered  his 
bill,  made  out  as  against  the  lessee.  The 
lessee  obtained  an  order  to  tax  the  bill, 
on  an  allegation  that  he,  the  lessee,  had 
employed  the  solicitor,  which  being  con- 
trary to  the  fact,  the  order  was  dis- 
charged, but  without  costs,  the  matter  in 
difference  being  very  small.  In  re  Ga- 
WM.  vol.  10,  p.  45 

29.  A  solicitor  was  employed  by  three  part- 
ners. He  brought  an  action  against 
them  for  his  bill  of  costs,  and  represent- 
ing one,  he  obtained  judgment  against 
him  by  default.  Held,  that  this  did  not 
prevent  the  others  from  obtaining  an 
order  for  taxation.  Held  also,  that  an 
application  for  taxation  by  the  two  was 
regular,  the  third  not  concurring,  but  that 
he  ought  to  be  served  with  the  petition. 
In  r$  Hair.  vol.  10,  p.  187 

80.  An  application  for  taxation  of  a  bill, 
made  fourteen  months  after  ita  delivery, 
and  before  payment,  refused,  there  being 
no  sufficient  "special  circumstances." 
In  rt  Harper  and  Jonet*       vol  10,  p.  284 

81.  A  client  gave  his  solicitor  a  promissory 
note,  and  signed  a  memorandum  of  set- 
tlement The  Court  was  strongly  in- 
clined to  think  that,  under  the  circum- 
sunces,  it  ought  to  be  deemed  to  amount 
to  payment.    Ibid, 

82.  Petition  to  tax  a  bill  of  costs,  paid  with- 
out pressure,  nine  daya  after  its  delivery, 
dismissed  with  costs.    In  re  Drew. 

vol.  10,  p.  868 

88.  Upon  a  taxation  in  equity,  a  question 

arose  aa  to  the  liability  of  die  client  to 

1>ay  the  costs  of  a  consolidated  action  at 
aw.  Leave  was  given  to  the  solicitor  to 
bring  his  action  to  try  the  question.  In 
re  Anderson.  vol.  10,  p.  899 

84.  A  client,  on  a  special  petition,  obtained 
an  order  for  taxation.  The  taxation  hav- 
ing been  completed,  the  client  presented 
a  petition  for  the  consequential  direc- 
tions. The  solicitor  then  objected,  that 
the  common  order  would  have  been  suf- 
ficient, and  he  asked  the  costs  beyond 
those  of  a  common  order.  Held,  that 
the  objection  came  too  late.    In  re  Hair. 

vol.  11,  p.  96 

35.  Where  a  taxation  is  ordered  after  ac- 
tion brought,  the  general  rule  is,  that  if 
anything  is  fountl  due,  the  client  must  pay 
the  costs  of  the  action.    Ibid. 

86.  Order  for  uxation  obtained  by  an  in- 
solvent debtor  of  a  bill  of  eoati  incurred 


prior  to  hit  inaolvency,  diMharged  wiA 
coata.    InreHmimUL  voLllyp.161 

87-  Under  the  common  order  to  tax  a  so- 
licitor^ bill,  the  Taxing  Hasten  would 
tax  a  bill  for  parliamentary  basiness  upon 
the  scale  of  parliamentaiy  aUowsnees.  Is 
re  Sndlow  and  Kimgdmm,     ToL  11,  p.  iOO 

88.  After  action  hroogh^  an  order  wss 
made  here  for  taxation.  The  solicitor 
waa  found  overpaid,  bat  the  actioa  at  law 
waa  in  such  a  atate,  by  the  misplesding 
of  the  client,  that,  if  it  had  proceeded,  s 
balance  would  have  been  found  due  to 
the  solicitor.  On  an  applicatioa  for  sa 
order  against  the  solicitor  to  refund  sad 
pay  the  costa  of  the  taxation,  the  Court 
made  such  order,  but  gave  no  costs  of  the 
action,  or  of  the  application.    In  re  SmiiL 

vol.  11,  p.  468 

89.  Where,  upon  appeal  ftom  the  Tsxing 
Master,  there  appeared  considerable  dif- 
ficulty in  ascertaining  the  real  facts,  sod 
questions  of  law  depended  upon  them, 
the  Court  directed  an  action  to  try  the 
question.    In  reBurekeiL   vol.  11,  p.  596 

40.  An  ex  parte  order  for  the  delivery  of  a 
bill  of  costs  discharged  with  costs:  the 

'  allegation  of  the  professional  employ- 
ment being  denied  by  the  solicitor,  h  rt 
Eidridge.  vol.  12,  p.  387 

41.  A  solicitor  waa  ordered  to  deliver  hii 
bill  for  taxation.  Upon  a  motion  to  com- 
mit for  the  non-deliveiy,  he  awore  be  hsd 
no  documents  or  memoranda  from  which 
he  could  make  out  hia  bilL  The  Court 
made  no  order  on  the  motion.    In  re  Ker, 

vol.  12,  p.  890 

42.  Two  suite,  attached  to  the  Vice-Chsa- 
cellor  £.,  were  compromised ;  in  one  there 
waa  an  order  to  dismiss  on  the  payment 
of  costs,  and  the  other  waa  stayed  only. 
The  coats  of  both  were  paid  under  pres- 
sure, and  there  were  overcharges.  Held, 
that  the  Master  of  the  RoUs  had  juris- 
diction to  order  a  taxation*  /«  reElmtiit. 

voL  12,  p.  W 
48.  A  gross  sum  waa  paid  to  a  soliotor  in 
discharge  of  his  claim ;  but  no  biU  of 
costs  waa  delivered.  Held,  that  the 
client  waa  entitled  to  have  a  bill  of  coeta 
delivered.  In  re  Blaekmare ;  In  re  Bil- 
ling i  In  re  Spike.  vol.  18,  jk  IM 
44.  A  solicitor  who  delivers  an  unsigned 
bHl  of  costs  is  bound  by  it  i  but  his  client 
may  either  treat  it  aa  a  nullity  or  waive 
the  want  of  signature,  and  adopt  it; 
though  after  such  waiver,  the  dieot  can- 
not treat  the  bill  aa  non-delivered,  h  rt 
Gedye.  vol.  14,  p.  56 
48.  An  order  of  course  for  taxation  wat  re- 
fused at  the  Secretary's  Office ;  but  the 
Court,  on  a  special  application,  thought 
that  it  waa  a  proper  case  for  an  order  of 
course.  Held,  that  the  costs  ought  to 
follow  the  result  of  the  taxation.  Be 
TayUr.                              vol.  1^  p  1^ 
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40.  In  a  doubtful  caie,  the  client  should 
apply  to  the  solicitor  for  his  consent  to 
an  order  of  course.    JU  Taylor, 

▼ol.  15,  p.  145 

47.  A  judgment  at  law  which  is  not  final 
does  not  preclude  an  order  of  course  for 
taxation.     Re  Gedye,  toI.  15,  p.  254 

48.  An  order  of  course  for  taxation  dis- 
charged, on  the  g^und  of  the  sup- 
pression  of  the  fact,  that  there  had  been 
a  previous  order  of  the  Queen's  Bench 
for  taxation,  upon  terms  which  had  not 
been  complied  with,  and  a  subsequent 
application  to  the  Exchequer  for  taxa- 
tion, which  had  been  refused.    Ibid, 

49.  Held,  by  the  Master  of  the  Rolls  that 
after  judgment  by  default,  in  an  action  of 
debt  for  a  solicitor's  bill,  in  which  the 
amount  had  not  been  ascertained,  a  tax- 
ation may  be  ordered,  upon  sufficient 
"special  circumstances."  But  held,  on 
appeal,  by  Lord  Cranworth,  that  there 
could  be  no  taxation  under  the  statute 
after  final  judgment ;  Lord  Justice  JTiit^A/ 
Bruce,  however,  expressing  no  opinion 
on  the  point.    Re  Barnard,    voL  16,  p.  5 

50.  Held,  secondly,  by  Lord  Cranworth, 
that  no  order  can  be  made  for  taxation, 
after  such  an  order  has  been  refused,  by 
a  Court  of  co-ordinate  jurisdiction.   Ibid, 

51.  Pending  a  reference  for  the  taxation  of 
a  solicitor's  bill  against  a  married  woman, 
the  solicitor  cannot  maintain  a  suit  to 
enforce  a  lien  for  his  bill  of  costs  on  her 
separate  estate.     Waugk  ▼.  Waddle, 

vol.  16,  p.  521 

52.  Where  a  solicitor  is  retained  by  two 
persona  jointly,  an  application  for  tax- 
ation by  one  in  the  absence  of  the  other, 
should  not  be  made  as  of  course.  Re 
Lewin,  vol.  16,  p.  608 

58.  In  1851  jt.  and  B,  agreed  to  charge 
their  real  estates  with  the  amount  of 
costs  due  to  their  solicitor,  with  annual 
resta.  The  solicitor  instituted  a  suit  to 
enforce  the  lien,  and  the  client  presented 
a  petition  for  taxation.  The  Court 
made  the  usual  order  for  taxation,  with 
a  direction  to  the  Master  to  ascertain  the 
amount  due  in  1851,  but  held  itself  in- 
competent, on  this  occasion,  to  deal  with 
the  question  of  lien.    In  re  Mote, 

vol.  17,1^.346 

54.  The  Court  of  a  revising  barrister  is  not 
**a  Court  of  Law"  within  The  Solicitors 
Act,  BO  as  to  exclude  the  jurisdiction  of 
this  Court  to  order  the  taxation  of  a  bill 
containing  items  for  business  done  in 
that  Court.   In  re  Andrewe.  vol.  1 7 ,  p*  5 1 0 

55.  Variation  directed  to  be  made  by  the 
Court  in  common  form  of  the  order  of 
course  to  deliver  and  tax  a  solicitor's  bill. 
Re  Smith,  vol.  19,  p.  829 

56.  The  Court  has  jurisdiction  to  make  an 
order  for  the  taxation  of  a  bill,  giving 
liberty  to  the  client  to  question  the  re- 
tainer.    In  re  Tkurgood,      vol.  19f  p.  541 

▼OL.  XXXVI — 4. 


57.  The  allowance  of  costs  by  the  Taxing 
Master  does  not,  when  registered  under 
1  &  2  Fict.  c.  110,  constitute  a  charge  on 
the  real  estate  of  the  client.  Shaw  v. 
NeaU,  vol.  20,  p.  157 

58.  Pending  a  taxation,  both  the  solicitor 
and  client  died,  the  reference  was  re- 
vived, and  the  taxation  continued  be- 
tween the  representatives.    Re  Whalley. 

▼ol.  20,  p.  576 

59.  An  order  was  made  upon  a  solicitor  for 
the  delivery  of  his  bill  within  fourteen 
days.  He  was  unable  to  comply,  and  on 
a  motion  for  the  second  order,  he  asked 
for  further  time,  it  was  given,  but  he 
was  ordered  to  pay  the  costs  of  the  mo- 
tion.    In  re  Dendy,  vol.  21,  p.  565 

60.  An  order  was  made  for  taxation,  nomi- 
nally on  the  petition  and  undertaking  of 
A.  B.  and  others.  The  certificate  was 
made  ten  years  after,  and  an  order  was 
then  madeon  A.  B.  to  pay.  A,  fi.applied  to 
discharge  the  order  for  payment,  shew- 
ing  that  the  order  had  been  obtained 
without  his  authority  and  during  his  ab- 
sence from  England,  Held,  that  while 
the  order  for  taxation  stood,  the  order  for 
payment  was  regular ;  but  what  his  re- 
medy might  be,  quare.  Re  Thompson  and 
Debenham,  vol.  25,  p.  245 

61.  The  charges  of  solicitors  employed  as 
electioneering  agents  held  taxable  under 
the  statute.  In  re  Osborne,  vol.  25,  p.  353 

62.  The  proper  mode  of  enforcing  the  de- 
livery of  a  solicitor's  bill  is,  to  serve  the 
order  with  a  proper  indorsement  under 
Order  xxiii.  10,  and  upon  default  being 
made,  an  attachment  will  go  as  of  course. 
Ex  parte  Belton.  vol.  25,  p.  368 

63.  A  client  presented  a  specisl  petition 
for  the  taxation  of  his  solicitor's  bill, 
complaining  that  the  solicitor  had  taken 
reckless  proceedings,  and  praying  that 
the  costs  of  them  might  be  wholly  dis- 
allowed on  taxation.  A  special  petition 
was  held  to  be  unnecessary,  and  the  Pe- 
titioner was  ordered  to  pay  the  costs  of 
iL     Re  Atkinson  and  Pilgrim, 

vol.  26,  p.  151 

64.  A  solicitor  delivered  a  general  estimate 
of  costs  due  to  him,  without  specifying 
the  particulars.  The  client  signed  a 
memorandum  agreeing  to  the  state- 
ment, and  requesting  A.  B,  (to  whom  he 
had  given  his  acceptance),  to  pay  the 
amount  A  bill  filed  by  the  client  more 
than  three  years  afterwards,  to  obtain  a 
delivery  and  taxation  of  the  bill  of  costs, 
was  dismissed  with  costs.  Turner  v.  Hand. 

vol.  27,  p.  561 

65.  In  a  petition  to  tax  it  is  not  neces- 
sary to  specify  all  the  items  objected  to. 
Re  Dawson  and  Bryan,        vol.  28,  p.  605 

66.  Upon  an  application  by  one  of  several 
persons  interested,  for  the  taxation  of  a 
bill  of  costs  of  considerable  amount,  the 
Court,  in  determining  the  Petitioner's 

GO 


450 


GENERAL  INDEX. 


right  to  a  taxation,  will  not  regard  the 
aroooot  of  the  Petitioner's  interest.  Re 
Dmmspm  and  Bryan,  Tol.  29,  p.  S05 

67.  In  an  action  by  a  client  against  his  so- 
licitor, the  latter  pleaded  his  bill  of  costs 
by  way  of  set-on.  The  client  obtained 
an  order  for  the  delivery  of  the  bill  and 
suffered  himself  to  be  «««  prottetL  Held, 
that  it  was  not  necessary  to  state  these 
circumstances  on  sn  ex  parte  application 
in  Chancery  for  taxation.     Re  bavid. 

▼ol.  SO,  p.  278 

68.  An  order  of  course  to  tax  a  solicitor's 
bill  incurred  by  three  persons,  obtained 
on  the  application  of  two  of  them,  is  ir- 
regular.   Re  Ilderitm.         vol.  88,  p.  201 

69.  A  client  obtained  an  order  of  course  to 
tax,  after  action  brought,  but  before  no* 
tice  of  it,  and  the  order  did  not  provide 
for  the  costs  of  the  action.  Held,  that 
this  was  not  irregular,  and  a  motion  to 
discharge  it  was  refused  with  cosu.  Re 
Faringiom  vol.  SS,  p.  846 

70.  A  solicitor  delivered  four  bills,  the  last 
of  which  and  the  cash  account  shewed, 
upon  the  whole,  a  large  balance  due  to 
the  solicitor.  The  solicitor  brought  an 
action  to  recover  the  balance,  whereupon 
the  client  obtained  an  order  of  course  to 
tax  the  last  bill  and  to  stay  the  action  in 
the  meantime.  The  order  was  held  ir- 
regular,  and  wai  discharged  with  costs. 
Re  Yttte,  vol.  88,  p.  412 

71f  The  Court  will,  before  the  completion 
of  a  taxation,  order  the  delivery  up  of 
papers  by  a  solicitor  to  his  client,  either 
upon  payment  into  Court  of  the  amount 
claimed,  or  in  case  it  appears  from  the 
solicttor'i  own  account  that  a  balance 
is  due  from  him  to  his  client  Re  Bevan 
emd  fVMHUg.  vol.  ZZ,  p.  489 

72.  A  solicitor  ordered,  pending  a  taxation 
of  his  bill,  to  deliver  over  his  client's 
papers,  on  the  client  undertaking  to  pro- 
duce  them  and  giving  security  for  the 
amount  claimed.    ReJewiti.    (No.  2.) 

vol.  84,  p.  22 

78.  The  Court  cannot,  since  the  General 
Order  of  the  2nd  of  Augutt,  1864,  enter- 
tain a  special  petition  for  the  delivery 
and  taxation  oi  a  bill  of  costs,  and  for 
payment  over  to  the  client  of  the  balance 
of  the  cash  account.  Such  applications 
can  now  only  be  made  in  Chambers.  Re 
May.  vol.  84,  p.  182 

74.  In  ordering  the  taxation  of  a  bill 
claimed  against  two  persons,  the  Court 
gave  both  liberty  to  question  the  retainer, 
and  directed  the  Taxing  Master  to  dis- 
tinguish by  and  to  whom  each  sum  found 
due  waa  to  be  paid.    Re  Kitten. 

voL  88,  p.  869 


TAXATION  BY  THIRD  PARTY. 
1.  Whether  the  taxation,  at  the  instance  of 


a  eeetm  que  fraaf,  of  a  bill  of  coals  whidi 
has  been  long  since  settled  and  paid  by 
trustees  out  of  a  trust  fond,  ought  to  take 
plaee  aa  against  the  truatecs  for  the  pur- 
pose of  justifying  their  payment,  faarc 
Orose  V.  ^aitfOH.  vol.  1,  p.  297 

2.  W  here  a  eeetmi  que  irmet  applies  for  taxa- 
tion, then  if  there  baa  been  no  paymeat 
the  rules  under  which  taxation  is  to  be 
directed  are  soch  as  are  pointed  oat  by 
the  thirty-seventh  section  of  the  6  &  7 
Fiei*  c.  78,  and  if  there  has  beea  pay- 
ment,  by  the  Cbrty-firat  section,  /s  rt 
Doumee,  vol.  6,  p.  425 

8.  Whenever  the  6  ft  7  Fic<.  e.  78,  applies, 
the  Conrt  cannot,  in  any  caae  whatever, 
aend  a  bill  for  taxation  as  against  the 
solicitor,  if  it  haa  been  paid  more  thin 
twelve  montha ;  but  the  Court  may,  sfter 
that  period,  direct  a  taxation  as  between 
a  trustee  and  bia  ceftei  qwe  tnut,  to  jus- 
tify the  paymenta  of  the  former.    Ibid. 

4.  After  payment,  an  ex-parte  order  for 
taxation  ia  irregular,  and  the  same  rale 
applies,  where  the  payment  ia  made  b^  a 
mortgagee,  and  the  taxation  is  at  the  in- 
stance of  the  mortgagor  as  the  party  ul- 
timately **  liable  to  pay."    In  re  Carew, 

voL  8,  p.  150 

6.  Under  ordinary  circumstances,  an  order 
for  taxation  may  be  obtained  as  of  ceoiM 
by  third  partiea  '<  liable  to  pay."  /«  n 
Braeey,  voL  8,  p.  SM 

6.  A  taxation  at  the  inatance  of  a  mort- 
gagor of  the  bill  of  the  mortgagee's  soli- 
citor, must  be  as  between  the  solicitor 
and  his  client,  the  mortgagee,  h  n 
Welle,  vol.  8,  p.  416 

7.  The  lapse  of  twelve  calendar  noothi 
after  payment  of  a  bill  of  costs  pre- 
cludes taxation,  and  the  rule  applieti 
where  payment  is  made  by  trustees,  ftc, 
and  the  application  for  taxation  is  made, 
under  the  86th  section  of  the  6  &  7  VkL 
c.  78,  by  a  party  "  liable  to  pay."  /■  f 
Miueey,  voL  8,  p.  45S 

8.  Where  a  ceetui  que  truet  seeks  to  tax  the 
solicitor's  bill  paid  by  hia  trustee,  oo  the 
ground  of  overcharge,  he  mi»t  allege  and 
prove  specific  items,    /a  re  BemeU, 

voL  8,  p.  4«7 

9.  A  mortgagor  has  not  a  right  to  have  the 
bills  of  the  mortgagee'a  aolicitor  taxed 
upon  different  principles  from  those  which 
would  be  applied  to  the  taxation  of  the 
same  bill,  upon  the  petition  of  the  moit- 
gagee.    In  re  Janet,  voL  8,  p.  479 

10.  The  taxation  (under  ihe  6  k  7  FteL 
c.  78)  of  a  solicitor's  bill  at  the  instsace 
of  a  third  party  "liaUe  to  pay"  is  rego- 
lated  by  the  relatione  exiating  between 
the  solicitor  and  his  client,  and  not  as 
between  the  solicitor  and  such  third 
party.    In  re  Pyeou.  vol.  9,  p  117 

11.  The  taxation  of  the  bill  of  a  nort- 
gagee's  solicitor,  at  the  inatance  of  the 
mortgagor,  takea  place  as  between  the 
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lolicitor  and  the  mortgagee,  bis  client. 
Im  re  Harrison.  Tol.  10,  p.  57 

12.  The  bill  of  trustee's  solicitor  was  de- 
livered on  the  27  th  of  Sovember,  and  on 
the  10th  of  December  raid,  after  some 
deductions,  by  the  solicitor  of  the  cestui 
que  iruet,  as  he  alleged,  under  protest. 
A  petition  for  taxation  presented  by  the 
cestui  que  trust  in  January  following  was 
dismissed  wiih  costs.     In  re  Neate, 

vol.  10,  p.  181 
18.  Application  by  residuary  legatee,  more 
than  twelve  months  after  payment,  for 
the  taxation  of  a  solicitor's  bill  against 
the  executor,  refused ;  notwithstanding 
there  had  been  some  agreement  between 
the  legatee  and  solicitor,  and  that  pay- 
ment  had  afterwards  been  made  behind 
the  back  of  the  legatee.     In  re  Rees. 

vol  12,  p.  256 

14.  The  aolicitor  of  trustees  and  executors 
received  payment  of  his  bill  of  costs  out 
of  the  esute.  Held,  that  a  residuary 
legatee  was  entitled  to  have  a  copy  of 
the  bill  delivered  on  payment  of  the 
cosU  of  it.    In  re  Blaektaore, 

vol.  13,  p.  154 

15.  The  taxation  under  the  dSth  section,  or 
the  "  third  party  liable  clause,"  is  by 
order  of  course ;  but,  under  the  39th  sec- 
tion, or  *' third  party  interested"  clause, 
the  application  is  special.    Re  Stratford. 

vol.  16,  p.  27 

16.  Where  a  mortgagor  seeks  a  taxation  of 
the  bill  of  the  mortgagee's  solicitor,  it 
must  be  looked  at  not  as  between  the 
mortgagor  and  the  solicitor,  but  as  be- 
tween the  aolicitor  and  his  client,  the 
mortgagee.    In  re  Barrow. 

vol.  17,  p.  547 

17.  A.,  a  aolicitor,  being  one  of  three  mort- 
gagees, arranged  with  another  solicitor, 
S.,  to  "  act  as  his  agent"  in  the  matter 
of  the  mortgage  on  agency  terms.  B. 
accordingly  acted,  and  sent  in  his  bill 
prepared  aa  between  solicitor  and  client, 
which  was  paid  by  the  mortgagees.  B. 
allowed  J.  100/.  as  his  share  of  the  pro- 
fits. After  this,  on  the  application  of 
aecond  incumbrancers,  the  bill  was  taxed. 
Held,  that  the  Taxing  Master  was  right 
in  taxing  it  on  the  principle  of  solicitor 
and  agent,  for  the  agreement  between  A. 
and  B.  waa  valid,  though  it  enured  to  the 
benefit  of  the  mortgagees,  and  that  the 
bill  was  properly  taxable  at  the  instance 
of  the  second  incumbrancera  as  between 
them  and  B.  In  re  Taylor,    vol.  1 8,  p.  165 

18.  Upon  paying  ofi*  a  mortgage,  the  bill 
of  the  mortgagees'  solicitor,  though  ob- 
jected to,  waa  paid  in  full,  the  solicitor 
undertaking  '*to  refund"  so  much  of 
'*  die  mortgagees'  law  chaiges"  as  might 
be  "  found  to  be  in  excess  of  what  they 
were  entitled  to  receive."  Held,  that 
the  Court  would  enforce  the  undertaking, 
upon  petition,  by  ordering  a  taxation,  and 


that  it  was  to  be  as  between  the  mort- 
gagor and  mortgagees.    Re  Fisher. 

vol.  18,  p.  183 

19.  J»,  the  next  friend  of  infants  in  a  suit, 
employed  B,  as  solicitor  therein  and  in 
other  matters.  An  order  was  made,  in 
the  suit,  for  the  taxation  and  payment  to 
B.  of  his  costs  of  suit.  Before  this  had 
been  done,  J.  obtained,  ex  parte,  an  order 
to  tax  B.'»  bill  in  all  the  matters  in  which 
he  had  been  employed  for  A.  Held, 
that  the  order  was  regular.    In  re  Fluker. 

vol.20,  p.  143 

20.  Taxation  ordered,  at  the  instance  of 
eestuis  que  trusts  of  a  bill  incurred  in 
respect  of  a  trust  estate,  by  trustees,  both 
being  now  dead;  but  any  balance  due 
from  the  solicitor  was  ordered  to  be  paid 
into  Court  to  a  separate  account  and  not 
to  the  Petitioners.    In  re  Ilaliett. 

vol.  21,  p.  250 

21.  Under  the  third-party  clause  (6  &  7 
Viet.  c.  73.  s.  39)  it  was  held  not  neces- 
sary, where  a  cestui  que  trust  applied  for 
taxation  of  bills  paid  by  trustees  or  exe- 
cutors, to  shew  tnat  there  are  fraudulent 
overcharges.    In  re  Drake,  vol.  22,  p.  438 

22.  A.  and  B.  compromised  a  suit,  B.  agree- 
ing to  pay  A.*9  costs,  and  any  question 
on  this  was  to  be  referred  to  an  arbitrator 
who  was  named.  A.*b  solicitor  delivered 
his  bill  of  coste  to  B.  Held,  that  B.  was 
entitled  to  a  taxation  by  an  order  of 
course.     Re  Hartley.  vol.  30,  p.  620 

23.  Upon  a  petition  by  a  mortgagor  to  tax 
the  bill  of  the  mortgagee's  solicitor,  after 
payment,  the  mortgagee  must  be  served. 
Re  Baker.  vpl.  32,  p.  526 

24.  A  mortgagor  seeking  to  tax  the  bill  of 
the  mortgagee's  solicitor,  as  against  the 
solicitor,  stands  in  the  position  of  the 
mortgagee  himself,  and  if  the  mortgagee 
cannot  tax  it,  neither  can  the  mortgagor ; 
but  ihe  mortgagor  may  tax  it  aa  against 
the  mortgagee  for  the  purpose  of  di- 
minishing the  amount  of  his  claim. 
Ibid. 

25.  A  second  mortgagee  presented  a  peti- 
tion to  tax  the  bill  of  costs  of  the  first 
mortgagee's  solicitor,  which  had  been 
paid  out  of  the  produce  of  the  sale  of  the 
mortgaged  estate.  Held,  that  the  first 
mortgagees  must  be  served  with  the  pe- 
tition.    In  re  Jessop,  vol.  32,  p.  406 

26.  To  prevent  the  sale  of  the  mortgaged 
property  by  a  first  mortgagee,  a  puisne 
mortgagee  took  a  transfer  of  the  first 
mortgage,  by  deed  executed  by  him, 
which  recited  the  amount  due  on  the  first 
mortage.  Thia,  however,  included  the 
costs  of  the  first  mortgagee's  solicitor, 
no  account  of  which  had  been  delivered 
antil  afterwards.  The  bill  contained 
some  costs  of  the  solicitor  against  the 
mortgagor,  and  therefore  not  mort- 
gagee'a  coats.  Held,  that  the  puisne 
mortgagee  waa  not  entitled,  on  sumnums, 
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to  an  order  for  the  taxation  of  the  hill. 
Rg  Forty th,  vol.  84,  p.  140 

27.  Under  the  third  party  clause  in  the 
Solicitors  Act  (6  &  7  net.  c.  73,  s.  88), 
the  third  party  stands  in  the  position 
of  the  client,  and  if  the  client  is  not  en- 
titled to  a  taxation  against  the  solicitor, 
neither  is  the  third  party  entitled  to  a 
taxation,  under  the  act,  either  as  against 
the  solicitor  or  as  against  the  client. 
But  he  may  be  entitled  to  have  a  taxa- 
tion as  against  the  client  in  a  suit.  Re 
Mattey.  vol.  34,  p.  463 

28.  A  company,  who  employed  standing 
solicitors  at  a  fixed  salary,  became  the 
purchaser  under  the  Court.  The  biddings 
were  opened  on  payment  by  the  appli- 
cant of  the  costs  of  the  company.  Held, 
that  the  applicant  was  not,  on  the  taxa- 
tion, entitled  to  the  benefit  of  the  pri- 
vate arrangement  between  the  company 
and  their  solicitors.  Raymond  v.  Lakamatu 

vol.  84,  p.  584 


TAXATION,  COSTS  OF. 

1.  In  a  suit  for  the  administration  of  the 
estate  of  a  testator,  a  solicitor  carried  in 
a  claim  for  his  bills  of  costs,  which,  on 
taxation,  were  reduced  by  more  than 
one-sixth.  Held,  that  the  solicitor  ought 
to  pay  the  costs  of  the  taxation.  Sil- 
vertop  V.  Ramsay.  vol.  1,  p.  434 

2.  On  taxation,  charges  disallowed  for  want 
of  authority,  and  charges  reduced  by 
limiting  to  one  of  several  defendants  his 
aliquot  part  of  a  joint  charge,  ought  not 
to  be  computed  in  determining  on  whom 
the  costs  of  taxation  should  fall,  tembU. 
Mtornty-  General  v.  NethefToat. 

vol.  8,  p.  297 
8.  A  solicitor  was  retained  by  A*  B.  and 
four  other  defendants;  A.  B.  having 
withdrawn  his  retainer,  the  solicitor  de- 
livered his  bill  against  A.  B.,  amount- 
ing to  19/.  19«.,  which  was  referred  for 
taxation;  the  Master,  considering  that 
A.  B.  was  liable  to  one-fifth  part  only 
of  several  charges,  struck  off  tour- fifths 
thereof,  and  certified  he  had  taxed  the 
bill  at  42.  10«.  6^.  The  client  then  ob- 
tained  an  order  of  course  for  payment  by 
the  solicitor  of  the  costs  of  the  taxa- 
tion ;  a  motion  being  made,  on  behalf  of 
the  solicitor,  to  discharge  the  latter 
order  for  irregularity,  on  the  ground 
that  more  than  one-sixth  had  not  been 
struck  off  within  the  rule,  but  no  appli- 
cation being  made  to  be  relieved  from 
the  certificate,  which  warranted  the 
second  order,  die  motion  was,  on  that 
ground,  refused,  with  costs.  Mtuketi  v. 
mu.  voL  3,  p.  801 

4.  Where  taxation  was  directed  after  action 
brought,  this  Court  did  not  before  the 
act  give  the  client  the  costs  of  taxation, 


though    more  than  one-aistli  be  taxed 
off.    ToghiUv.GrauL  voL8,p.848 

5.  The  Court,  though  it  refuses  die  prayer 
of  a  petition  for  taxation,  does  not 
always  give  the  costs.    /«  re  Tkimptm 

▼ol.  8,  p.  2S7 

6.  A  mortgagee's  solicitor  retaiocMi  the 
amount  of  his  bill  of  costs  out  of  the 
produce  of  the  sale  of  the  mortgaged 
estate,  and  he  charged  the  amoont  in 
an  account  delivered  to  the  mortgagor. 
Held,  that  an  order  for  taxation  vidiin 
twelve  months  might  be  obtained  as  of 
course,  and  a  special  pedtion  having  been 
presented  for  that  object,  the  order  wu 
made,  but  the  petitioner  was  ordered  topay 
the  costs.     /«  re  Bignold,    toL  9,  pi  269 

7.  Great  discredon  is  allowed  to  the  Taxinj^ 
Master  as  to  the  items  of  the  costs  of 
taxation.   In  re  Burchell.    vol.  11,  p.  596 

8.  The  costs  of  taxation  depend  on  whe- 
ther one-sixth  is  taken  off  the  bill  of 
costs ;  and  to  determine  this,  a  distinc- 
tion is  to  be  made  between  stricdy  pro- 
fessional charges  and  disburaemena,  and 
independent  caah  payments.  Those  pay- 
ments only  which  are  made  in  ponoance 
of  the  professional  duty  undertaken  by 
the  solicitor,  and  which  he  is  boand  to 
perform,  or  which  are  sanctioned  as  pro- 
fessional payments,  by  the  general  and 
established  custom  and  practice  of  the 
profession,  ought  to  be  entered  and 
allowed  as  professional  disburfements  ia 
the  bill  of  costs.  Other  disbursements 
ought  to  be  included  in  a  separate  cash 
account.     In  re  Remnant,  vol.  11,  p.  603 

9.  Upon  a  taxation,  a  solicitor  put  in  an 
insufficient  examination.  He  was  or- 
dered, on  motion,  to  pay  the  costs  oc- 
casioned thereby,  and  of  the  four-day 
order  and  of  the  application.  /«  n 
Bainbrigge.  vol.  11,  p.  620 

10.  Upon  a  motion,  after  taxation,  for  an 
order  on  a  solicitor  to  pay  the  amount 
found  due  from  him,  he  was  also  ordered 
to  pay  the  costs  of  the  application.  /• 
re  Bainbrigge,  vol.  13,  p.  108 

11.  A  solicitor  ordered  to  pay  die  costt 
of  a  special  petition,  rendered  necessary 
by  his  refusal  to  consent  to  the  common 
order  for  delivery  of  his  bill  and  for  its 
taxation.     Re  Adamson.    vol.  18,  p.  460 

12.  Only  one  fee  of  6e.  8<f.  is  allowed  for 
attending  for  and  to  file  a  certificate  of 
taxation,  and  not  6s.  8J.  to  bespeak  for 
same,  and  6«.  M.  for  attendiiq;  filiog 
same.    Re  Catlin.  vol.  18,  p.  51^ 

18.  Less  t^an  one-sixth  was  taken  off  a  biO 
of  costs  on  taxation,  but  more  than  one- 
sixth  was  taken  off  in  the  suit  (which  was 
one  for  a  general  account  between  the 
solicitor  and  client),  but  on  other  grounds, 
into  which  the  Taxing  Master  could  not 
enter.  The  costs  of  taxation  were  al- 
lowed to  the  solicitor.  May  v.  Biggn- 
den.  ToL  24,  p.  207 
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TAXATION  (ITEMS). 

1.  A  bill  of  costs,  nearly  the  whole  of 
which  had  been  paid,  contained  items 
unconnected  with  professional  employ- 
ment, as  for  a  horse,  &c.  Held,  that  the 
solicitor  ought,  in  taxation,  to  have  credit 
for  such  items  (if  due),  although  they  had 
not  become  due  to  him  in  the  character 
of  solicitor.     Waring  v.  WiUiams. 

vol.  2,  p.  1 

2.  Whether,  where  after  the  taxation  of  a 
particular  bill  of  costs  as  between  soli- 
citor and  client,  a  general  taxation  is 
directed,  a  solicitor  can  include  items 
included  in  the  former  taxation,  but  not 
allowed,  or  ought,  for  the  purpose  of  ex- 
planation, to  introduce  items  taxed  and 
paid  on  the  former  taxation,  quote.  Tar- 
imek  ▼.  Tarbuck,  vol.  4,  p.  149 

3.  Payment  in  respect  of  counsel's  fees 
should  specify  the  cause  and  each  parti- 
cular fee.  Payments,  except  for  stated 
and  specific  fees,  for  particular  matters 
of  business  done,  or  to  be  done,  disap- 
proved of.     In  re  Smith.       vol.  4,  p.  309 

4.  An  account  of  all  the  dealings  and 
pecuniary  transactions  not  connected 
with  the  bills  of  costs,  cannot  be  ob- 
tained upon  «  petition  for  the  taxation 
of  costs.  The  account  directed  on  peti- 
tion  being  limited  to  moneys  paid  or  duly 
appropriated  towards  satisfaction  of  the 
billa.    Ibid. 

6.  Generally,  country  solicitors  are  not  al- 
lowed the  costs  of  a  journey  to  London  to 
examine  abstracts  there,  unless  there  be 
sooae  specialty.     In  re  Tryon. 

vol.  7,  p.  496 

6.  Costs  of  a  ease  laid  before  counsel  as 
to  a  supplemental  bill,  and  costs  of  a 
consultation  between  a  new  junior  and 
the  former  junior  who  had  been  pro- 
moted, allowed  in  a  taxation  as  between 
solicitor  and  client.    Lucas  v.  Peacock. 

vol.  8,  p.  1 

7.  A  client,  who  had  employed  a  solicitor 
io  several  matters,  obtained  an  order  of 
course  for  the  taxation  of  the  costs  of 
one  matter  only,  with  a  direction  that, 
on  payment,  the  solicitor  should  deliver 
all  the  papers  belonging  to  the  client. 
It  was  discharged  with  costs  for  irregu> 
larity.  Holland  y.  Qwynne.   vol.  8,  p.  124 

8.  In  equity  the  client  in  prosecuting  the 
common  order  for  taxation  may  object, 
on  the  ground  of  want  of  retainer,  to 
any  items  of  the  bill,  except  those  as  to 
which  he  has  admitted  the  retainer  by 
his  petition.  The  practice  is  different  at 
law.     In  re  Braeey.  vol.  8,  p.  266 

9.  Upon  an  application  to  tax  a  paid  bill, 
the  aolicitor  will  not  be  permitted  to  add 
to  any  undercharges  contained  therein, 
but  the  taxation  must  be  had  on  the  bill 
as  delivered  and  paid,     tn  re  Welle. 

vol.  8,  p.  888 

10.  A  solicitor  ha?ing  delivered  his  bill,  is 


bound  by  it,  and  the  taxation  must  be  on 
that  bill ;  he  is  not  entitled,  as  of  course, 
to  reduce  his  demand,  or  to  reserve  tha 
power  of  adding  to  the  charges.  In  re 
Carven.  vol.  8.  p.  486 

11.  A  solicitor  was  employed  by  a  testator 
in  his  lifetime,  and  by  his  executors  and 
trustees  after  his  death.  The  latter  hav- 
ing applied  for  a  taxation  of  the  bills 
subsequent  to  the  death:  Held,  that  the 
solicitor  was,  on  this  application,  entitled 
to  have  a  taxation  of  all  the  bills.  In  re 
Dalby.  vol.  8,  p.  469 

12.  Observations  as  to  the  allowance  to 
solicitors  in  taxation,  of  costs  for  busi- 
ness not  necessary  or  required  for  the 
interests  of  their  clients  by  way  of  com- 
pensation for  services  for  which  they  are 
inadequately  remunerated ;  distinction 
between  this  and  fictitious  charges  for 
important  business  as  done,  which,  in 
fact,  has  been  neglected.  Davenport  v. 
Stafford.  vol.  8,  p.  £08 

13.  As  to  what  items  of  disbursement  are 
properly  included  in  a  bill  of  costs.  In 
re  Bedton,  vol.  9,  p.  5 

14.  Legacy  and  probate  duties  estimated 
at  1^/.  were  payable,  in  order  to  make 
available  certain  funds  in  court  The 
solicitor,  at  the  request  of  the  client,  en- 
gaged to  pay  them,  and  took  a  charge  on 
the  funds  for  140/.  and  interest.  The 
duties,  amounting  to  78/.  only,  were  paid 
by  the  solicitor.  Held,  that  that  sum 
formed  a  proper  item  in  his  account  on 
the  taxation  of  the  bill  of  costs.    Ibid, 

15.  Where  the  Taxing  Master  has  received 
no  special  directions  from  the  Court  in 
regard  to  payments  made  by  a  client  to 
his  solicitor,  it  is  his  duty  to  confine 
himself  to  simple  payments  plainly 
proved  to  have  been  made  on  account  of 
the  costs.     In  re  Smith.         vol.  9,  p.  182 

16.  In  ascertaining  what  is  due  on  bills  of 
costs,  and  in  the  consideration  of  what 
payments  have  been  made  on  account  of 
them,  questions  of  law  and  fact  of  consi- 
derable difficulty  may  incidentally  arise, 
and  may  possibly  justify  and  require  dis- 
cussion and  determination,  even  in  the 
jurisdiction  exercised  by  the  Court  on 
petitions  for  taxation.     Ibid. 

17.  Expedition-money,  paid  by  a  solicitor 
to  a  stationer  or  writing  clerk  employed 
in  the  Registrar's  office,  disallowed  upon 
taxation.    In  re  Bedeon,        vol.  9,  p.  187 

18.  A  gratuity  paid  to  the  clerks  of  the 
Accountant-General's  office  was  disal- 
lowed to  the  solicitor  on  taxation,  as  was 
also  a  fee  paid  upon  bespeaking  an  order 
for  transfer  which  could  not  be  made 
available.     Ibid, 

19.  A  solicitor  having  knowingly,  in  his 
•bill  of  costs,  fixed  the  rate  of  his  charges 
for  business,  cannot  afterwards,  on  a  tax- 
ation, be  allowed  to  increase  it.    In  re 
Wal/ert.  vol.  9,  p.  299 
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20.  Pending  a  taxation,  leave  ^ven,  apon 
ipeclal  application,  to  carry  in  an  addi- 
tional bill  for  tpecified  items  of  under- 
char((e  and  omission  arising  from  error 
and  mistake.    In  re  Walters, 

vol.  9,  p.  299 

21.  Where  a  solicitor  makes  against  bis 
client  any  cbarge  not  authorized  in  the 
usual  and  regular  mode  of  proceeding, 
the  burden  of  proof  is  upon  the  solicitor, 
and,  in  a  case  where,  for  the  interest  of 
a  client,  the  solicitor  had  advanced  money 
to  put  in  the  answer  of  a  Co-Defendant, 
it  was  disallowed,  on  the  ground  that  it 
was  not  clearly  made  out  that  the  client 
nuthoriied  or  acquiesced  in  it.  In  re 
Pender,  v ol .  1 0,  p.  390 

22.  Urtef  of  pleadings  made  before  the 
case  was  at  issue  disallowed.     Ibid, 

23.  Fee  of  counsel  for  settling  a  special 
affidavit  for  leave  to  amend  disallowed 
in  a  taxation  between  solicitor  and  client 
Ibid, 

24.  The  costs  of  an  affidavit,  filed  in  sup- 
port of  a  motion,  but  not  entered  in  the 
order  as  read,  will  not  be  allowed  on  tax- 
ation, even  as  between  solicitor  and  client 
Stephene  v.  Lord  Newborougk, 

vol.  11,  p.  403 

25.  Copy  of  a  correspondence  between  the 
parties,  furnished  to  counsel  as  instruc- 
tions for  a  bill  and  partially  inserted 
therein,  disallowed  on  a  taxation  as  be- 
tween solicitor  and  client*    Ibid, 

20.  Briefa  to  two  counsel,  on  an  unopposed 
motion  made  by  a  trustee  to  pay  money 
into  Court,  allowed,  upon  appeal  fVom 
the  decision  of  the  Taiing  Master.     Ibid, 

27.  A  petition  was  presented  to  compro- 
mise a  suit,  which  it  was  supposed  would 
be  unopposed,  but,  after  the  delivery  of 
the  briefs,  an  opposition  was  threatened. 
Further  briefs  being  thereupon  delivered, 
the  costs  thereof  were  allowed  on  taxa- 
tion as  between  solicitor  and  client 
Ibid. 

23.  A  payment  for  legacy  duty  made  by  a 
solicitor  for  his  client  ought,  for  taxation, 
to  be  included  in  his  cash  account  and 
not  in  his  bill  of  costs,  and  therefore 
auch  a  payment  is  not  to  enter  into  the 
computation,  in  considering  whether  a 
aixth  is  taxed  off.    In  re  Haigk, 

vol.  12,  p.  307 

29.  Items  struck  out  of  a  solicitor's  bill  on 
taxation,  as  chargeable  against  another 
person,  must  be  taken  into  account,  in 
determining  the  costs  of  the  taxation. 
In  re  Clark.  vol.  13,  p.  173 

80.  Under  an  order  to  tax,  the  Master  may 
take  an  account  of  the  receipts  of  the 
solicitor  on  account  of  interest  received 
by  him,  but  he  cannot  charge  him  with 
the  profits  made  from  moneys  of  his 
clients  in  his  hands.    In  re  Savery, 

vol.  13,  p.  418 

31.   On   taxation,    a  solicitor    cannot   be 


charged  with  interest  on  bahncts  in 
hand;  but  a  aolicitor  having  debited 
himself  with  interest  in  his  ca^  aoeount 
rendered:  Held,  that  the  M aster ooght to 
have  charged  him.    In  re  Sawerjf. 

voL  15,  p.  58 

32.  Under  an  order  for  taxation,  2/.2«.  was 
allowed  to  the  solicitor  then  acting  for 
the  client  for  perusing  the  bill  of  bis 
predecessor,  it  having  led  to  a  conpro- 
mise.     ReCatlin,  vol.  18,  p.  510 

33.  A  client  was  liable  to  a  solicitor  for  the 
costs  for  procuring  the  execution  of  a 
lease  by  her  tenant,  but  which  the  tenant 
was  to  bear.  The  amonnt  not  baring 
been  paid  when  the  order  to  tax  was 
made:  Held,  that  thechaigewaspr<q)eriy 
included  in  the  bill  of  cosu  of  the  soli- 
citor against  his  client     Re  Callin, 

voLl8,p.51S 

34.  Charge  of  13#.  4if.  for  a  list  of  deedi, 
handed  over  by  a  solicitor,  under  an  order 
for  taxation,  disallowed.     Ibid. 

35.  A  solicitor  is  entitled  to  charge  for  the 
costs  of  the  affidavit  made  by  bim,  oa 
delivering  up  the  papers,  under  an  order 
for  taxation.     Ibid. 

36.  Where  no  fee  is  paid  to  counsel  on  a 
consultation,  no  chaise  can  be  allowed 
to  the  solicitor  for  his  attendance.    Ibid. 

37.  The  R  1«.,  allowed  by  the  orders  of 
7th  of  August,  1852,  for  instructions  for 
brief,  was  intended  as  a  coropeniadon 
for  the  old  fee  for  abbreviating  the  bill  at 
4rd,  a  folio,  which  ceased  on  bills  beiag 
printed.  And  where  there  has  been  a 
change  of  solicitors,  the  solicitor,  at  the 
time  of  filing  the  replication,  is  ordina- 
rily  entitled  thereto.    Ibid. 

38.  A  solicitor  cannot  make,  nor  has  the 
Taxing  Master  any  jurisdiction  to  permit, 
any  alteration  or  amendment  to  be  made 
in  a  delivered  bill  except  by  conseat 
Ibid, 

39.  Two  counsel  having  been  instructed  by 
the  Respondents  on  a  motion,  42a.  costs 
were  summarily  given.  Yearsley  ▼. 
Yearsley,  vol.  19,  p.  1 

40.  Costs  of  a  journey  to  Paris  to  obtain 
the  execution  of  a  deed  disallowed,  be- 
yond the  expense  of  doing  it  through  an 
agent.     In  re  Bevan,  vol.  20,  p.  146 

41.  By  error  and  mistake,  some  items  were 
omitted  from,  and  others  undercharged 
and  overcharged  in,  a  bill  of  costs  re- 
ferred for  taxation.  On  a  petition  by 
the  executor  of  the  solicitor,  liberty  vai 
given  to  insert  the  omitted  items  and  in- 
crease those  undercharged,  but  be  vai 
not  allowed  to  decrease  the  overcharges. 
The  costs  of  the  application  were  ordered 
to  be  paid  by  the  petitioner.  Re  Wkalky. 

vol.20,  p. 576 

42.  According  to  the  new  practice,  15  &  16 
Viet,  c.  86,  a.  46,  in  cases  of  sale  by  the 
Court,  an  abstract  of  title  ia  submitted 
to  counsel  to  prepare  the  conditions  of 
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sale*  Counael  hsTing  nade  certain  qu§' 
fin  upoo  four  sbeeta  of  an  abatract,  the 
▼endor'a  aolicitor  charged  W.  ]«.  for  pe- 
ruaiDg  the  same,  frc,  and  4^  6«.  M.  for 
a  second  fair  copy  of  the  abstract  for  the 
purchaser's  solicitor.  The  Taxing  Mas- 
ter disallowed  the  first  item,  and  reduced 
the  second  to  1S«.  4J.,  which  he  allowed 
tat  recopying  the  four  spoiled  sheets  of 
the  abstract,  to  render  it  fit  to  be  sent  to 
the  purchaser's  solicitor's.  On  a  petition 
to  reriew:  Held,  that  the  Taxing  Master 
was  right,  and  that  they  were  matters 
entirely  within  the  discretion  of  the  Tax- 
ing Master.  Rumsey  v.  Rumsey ;  E*  parte 
J.  C.  Rumuy,  vol.  2 1 ,  p.  40 

43.  A  charge  for  copies  only  of  those  parts 
of  the  interrogatories,  the  answers  to 
which  were  excepted  to,  can  be  allowed 
for  the  purposes  of  the  consultation  on 
the  exceptions,  as  distinct  from  the  co- 
pies m^de  for  the  purpose  of  preparing 
the  answer;  for  which  latter  purpose, 
alao,  only  one  copy  to  one  junior  counsel 
can  be  allowed.  Da^U  ▼.  Earl  of  Dytart, 
(No.  2.)  vol.  21,  p.  124 

44.  A  bill  by  an  incumbrancer  of  an  alleged 
remainderman  against  the  tenant  for  life 
for  production  of  the  title-deeds,  and  in- 
Tolving  questions  of  title,  was  dismissed 
with  costs.  Upon  the  taxation,  a  charge 
was  made  for  an  abstract  of  title-deeds. 
Held,  that  the  word  **  abstract"  was 
intentionally  omitted  from  the  120/A 
Gtneral  Order  rf  May^  1845,  and  that 
tb«  ciiarge  for  the  abstract  could  not  be 
allowed  if  it  exceeded  that  of  a  copy  of 
the  documents ;  secondly,  that  no  such 
charge  could  be  allowed  for  an  abstract 
made  before  the  suit,  though  with  a  view 
to  an  arrangement  between  the  same 
parties ;  but  thirdly,  that  a  copy  of  it  for 
the  use  of  the  counsel  who  prepared  the 
answer  might  he  allowed.     Ibid, 

45.  Fees  to  two  junior  counsel  (one  of  them 
being  a  conveyancer  only)  to  settle  the 
answer  cannot  be  allowed  as  between 
party  and  party,  unless  by  special  order 
of  the  Court.    Rm  WhalUy, 

vol  21,  p.  576 

46.  A  chargt  for  abbreviating  the  answer, 
estimating  it  at  its  total  length,  including 
sobedulea,  is  proper,  and  to  be  allowed 
on  a  taxation  between  party  and  party. 
Ibid. 

47.  Where,  by  arrangement,  exceptions  to 
an  anawer  were  heard  with  the  cause,  a 
charge  for  conaultation  between  counsel 
on  the  exceptions,  as  distinct  from  the 
consultation  on  the  hearing  of  the  cause 
was  allowed.    Ibid, 

48.  A  petition  was  presented  for  the  taxa- 
tion of  a  paid  bill  of  costs,  alleging  spe- 
cific items  of  overcharge.  The  solicitor 
thereupon  offered  to  repay  the  amount  of 
such  items  and  the  costs.  The  Petitioner 
did  not  accede  to  this,  but  brought  the 


petition  to  a  hearing.  The  Court  or- 
dered the  taxation  of  the  bill,  treating 
these  items  as  omitted.  Re  Catiin. 
(No.  2.)  vol.  28,  p.  412 

49.  One  of  several  Defendants  appealed, 
substantially,  from  the  whole  decree,  and 
the  appeal  was  dismissed  with  costs. 
Held,  on  taxation,  that  the  same  fees  on 
the  plaintiff's  briefs  which  had  been 
allowed  on  the  original  hearing  ought  to 
be  allowed  on  the  appeal.  Held  also,  that 
the  length  of  the  interval  between  the 
two  hearings  ought  not  to  vary  the 
amount.     Stttrgie  y.  Morse,     (No.  2.) 

vol.  26,  p.  562 

50.  An  order  to  tax  the  costs  of  an  exe- 
*  cutor  in  a  suit,    including   any  costs, 

charges  and  expenses  properly  incurred 
by  him  in  the  execution  of  the  trusts  of 
the  will,  does  not  include  the  costs  of  his 
defence  to  other  suits  instituted  against 
him  as  executor.     Payne  v.  Little, 

vol.  27,  p.  83 

51.  A  bill  of  costs  was  settled  by  retainer, 
a  second  and  subsequent  bill  was  also 
settled  in  the  same  way.  Held,  on  an 
application  to  tax  the  second  bill  only, 
that  the  solicitor  could  not  insist  on 
having  both  taxed.    In  re  Gregg, 

vol.  80,  p.  259 

52.  Moneys  specifically  paid  by  a  client  to 
his  solicitor  for  counsel's  fees  and  stamps 
as  they  were  required :  Held,  properly 
included  in  the  solicitor's  bill  in  calcu- 
lating the  sixth  on  a  taxation,  /n  re 
Metcalfe.  vol.  80,  p.  406 

53.  Shorthand  writer's  notes  of  the  cross- 
examination  of  witnesses  in  Court  al- 
lowed, but  costs  of  his  notes  of  the 
judgment  disallowed,  on  a  taxation  be- 
tween party  and  party.  Clark  v.  Malpas. 
(No.  2.)  vol.  31,  p.  554 

54.  The  cost  of  bringing  up  witnesses  for 
cross-examination  in  Court  allowed,  in  a 
taxation  between  party  and  party,  al- 
though they  had  not  been  actually  cross- 
examined. '  Ibid, 

55.  Costs  of  inroUing  decree  disallowed  on 
taxation  between  party  and  party.    Ibid, 

56.  Costs  of  attendance  of  the  country  so- 
licitor in  a  country  cause,  where  witnesses 
were  cross-examined  in  Court,  disallowed 
in  a  taxation  between  party  and  party. 
!bid, 

57.  Application  of  a  solicitor,  after  an 
order  for  taxation,  to  withdraw  a  non- 
taxable item  from  his  bill,  refused. 
Re  Blaketley  and  Beeuick. 

vol.  82,  p.  879 

58.  The  solicitor  of  a  railway  company,  in 
his  bill,  charged  500  guineas,  in  a  lump 
sura,  for  attendances  and  correspond- 
ences for  a  period  of  above  one  year. 
The  bill  was  ordered  to  be  taxed.  Held, 
that  the  solicitor  might  supply  a  detailed 
statement  of  the  items  comprised  in  the 
general  charge  exceeding  that  amount, 
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but  that  be  could  not  increase  hii  demand 
beyond  500  guineas.    R0  TilUard. 

vol  82,  p.  476 

59.  A  solicitor  had  employed  an  auctioneer 
to  sell  some  property  for  his  client.  He, 
however,  made  no  previous  arrangement 
as  to  the  amount  of  his  remuneration, 
and  the  auctioneer  had  retained,  out  of 
the  deposits,  more  than  would  be  allowed 
under  the  bankruptcy  scale.  Held,  re- 
versing  the  decision  of  the  Taxing  Mas- 
ter, who  had  merely  allowed  the  amount 
according  to  the  scale  in  bankruptcy, 
that  the  whole  charge  ought  to  be  allowed 
to  the  solicitor.    Re  Page,    (No.  3.) 

vol.  82,  p.  487 

60.  The  costs  of  suit  were  ordered  to  be 
taxed  as  between  solicitor  and  client,  and 
paid  out  of  the  trust  funds.  It  was  held, 
that  the  costs  of  a  consultation  with 
Queen's  Counsel,  as  to  the  frame  of  the 
bill,  ought  to  be  allowed,  notwithstand- 
ing! by  his  advice,  a  part  of  the  relief 
sought  by  the  draft  bill  was  abandoned, 
and  never  became  the  subject  of  the  suit. 
Fmreier  v.  Davie*.  vol.  82,  p.  624 

61.  A  solicitor,  after  delivering  his  bill  of 
costs,  may,  before  being  served  with  an 
order  for  taxation,  withdraw  it  and  sub- 
stitute another  bill  of  a  reduced  amount 
Re  Chambere.  vol  84,  p.  177 


TAXATION  (SPECIAL   AGREE- 
MENT). 

1.  The  taxation  of  the  bill  of  costs  of  the 
agent  of  a  solicitor,  upon  the  footing  of 
a  special  agreement  requiring  the  Master 
to  depart  from  the  ordinary  rules  of  tax- 
ation, cannot  be  obtained  upon  petition. 
In  re  Smith,  vol.  4,  p.  809 

2.  Upon  the  settlement  of  an  account  be- 
tween a  solicitor  and  his  client,  a  sum  of 
751,  was  retained  by  the  solicitor,  by 
consent,  to  answer  particular  costs  not 
then  ascertained.  The  Court  limited  the 
taxation  to  such  particular  costs.  Maseie 
V.  Drake,  vol.  4,  p.  488 

8.  The  Court  has  no  authority,  upon  a 
petition  by  a  client  against  his  solicitor, 
to  give  relief  founded  on  a  special  agree- 
ment    Alexander  ▼.  JnderUm, 

vol.  6.  p.  405 
(See  Re  Thompeon.  vol.8,  p.  287) 

4.  Parties  agreed  to  compromise  a  suit,  and 
that  the  **  costs,  charges,  and  expenses, 
as  between  solicitor  and  client,"  should 
be  paid  out  of  the  fund.  Held,  that  the 
Taxing  Master  ought  to  treat  the  suit  as 
properly  constituted,  and  ought  not,  in 
the  taxation,  to  consider  whether  De- 
fendants having  intereste  similar  to  the 
Plaintiffs  should  have  been  made  Co- 
Plaintiflfs ;  and  secondly,  that  if  any  of 
the  parties  entering  into  the  compromise 


intended  to  challenge  the  propriety  of 
the  constitution  of  the  suit,  they  ought 
to  have  distinctly  stated,  and  have  pro- 
vided for  it  in  the  agreement  Lueoi  v. 
Peacock.  voL  8,  p.  1 

5.  Solicitors  employed  in  a  suit,  and  a  pro- 
secution arising  thereout,  delivered  two 
bills.  The  surviving  Plaindflb  obtained 
an  order  for  the  taxation  of  the  bills, 
submitting  to  pay  what  was  due  **  on  the 
taxation  of  their  said  bills  ;*'  before  the 
Taxing  Master,  they  disputed  dietr  re- 
tainer in  the  prosecution.  The  Msster 
having  completed  the  taxation,  they  pre- 
sented a  petition,  praying  that  they 
might  be  ordered  to  pay  the  first  bill 
only,  and  that,  if  necessary,  the  Msster'i 
certificate  and  the  order  for  taxatioa 
might  be  varied.  The  petition  was  dis- 
missed with  costs.    In  re  ^ingall. 

voL  8,  p.  €8 

6.  A  special  agreement  precludes  an  order 
being  made,  upon  petition,  for  taxstioo: 
the  agreement  must  first  be  set  aside  by 
suit,  before  the  matter  can  be  reopened. 
In  re  WkUeombe,  vol.  8,  p.  140 

7.  Parties  agreed  to  compromise  a  suit, 
and  the  trustee's  costs  were  to  be  de- 
ducted out  of  a  fund  in  his  hands.  B7 
an  order  of  the  Vice-Chancellor  of  Eng' 
land,  the  compromise  was  confiimed.  It 
appeared  to  be  the  agreement  between 
the  parties,  that  the  costs  should  be 
taxed  in  the  cause.  An  application  to 
the  Master  of  the  RolU  fbr  taxation 
under  the  statute  was  refused  with  costs. 
In  re  Howard.  vol.  8,  p.  424 

8.  In  proceeding  under  the  Solicitori  Act, 
the  Court  is  not  authorized  to  interfere 
with  a  special  agreement  between  solici- 
tor and  client,  the  legal  eflTeet  of  which 
is  to  alter  the  ordinary  relation  between 
solicitor  and  client,  by  providing  for 
the  settlement  end  payment  of  the  bill 
in  a  special  manner.    In  re  Egre, 

▼ol.  10^  p.  569 

9.  An  agreement  was  signed  between  s  so- 
licitor and  his  clients,  by  which  the  for- 
mer was  to  take  a  sum  agreed  on,  in  full 
of  all  demanda.  An  order  of  oourM 
afterwards  obtained  for  the  taxation  of 
his  bill  was  discharged  for  irregulsrily. 
In  re  MackriU.  vol.  1 1,  p.  4S 

10.  A  cestui  qtte  trust  agreed  that  her  tmt- 
tee,  if  he  acted  as  solicitor  in  a  soit, 
should  receive  full  costs.  A  bill  was 
delivered  on  the  I8th  of  Pebruarif,  snd 
on  the  8th  of  March  the  solicitor  ceased 
to  act.  After  discussion  as  to  the 
amount,  and  having  received  other  pro* 
fessional  advice,  the  client  paid  the  bill 
on  the  22nd  of  Majf,  a  deduetioo  beiof 
made  therein.  On  an  application  made 
witliin  twelve  months,  the  Court  refbaed 
to  order  a  taxation.    In  re  Wpd^. 

vol  )1,  p.209 

11.  A   solicitor  acted  for  clients  nndcr  a 
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ipecial  agreement  at  to  costs,  which  waa 
doubtful.  Held,  that  the  Court  had  no 
jurisdiction  to  determine  the  construction 
and  effect  of  the  special  agreement  on 
petition.    In  re  BeaU.         vol.  1 1 ,  p.  600 

12.  A  meeting  waa  appointed  to  settle  im- 
portant matters  on  the  23rd  of  August^ 
and  the  costa  were  to  be  paid  by  A.  B. 
The  bill  of  coats  was  delivered  the  even- 
ing before,  and  payment  was  then  insisted 
on,  though  the  bill  waa  objected  to. 
Upon  evidence  of  overcharge,  taxation 
was  ordered  after  payment  In  re  EtmS' 
lie,  vol  12,  p.  538 

13.  A.  employed  B.,  a  writer  to  the  signet, 
aa  hie  law  agent  in  Scotland  ;  and  on  the 
recommendation  of  S.,  he  employed  C  as 
bis  solicitor  in  England,  By  a  private 
agreement  between  B.  and  C,  the  latter 
arranged  to  allow  the  former  half  the 
profita  of  the  business  transacted  by  him 
for  A,  Upon  a  taxation  of  CJ%  bill,  A. 
preiented  a  petition  claiming  the  bene6t 
of  the  agreement  between  B.  and  C, :  but 
it  waa  dismissed  with  costs.  Gordon  v. 
Dalzell.  vol.  15,  p.  351 

14.  A  solicitor  entered  into  a  special  agree- 
ment with  his  client  for  interest  on  his 
bill,  with  annual  rests,  and  for  a  charge 
on  the  esute  recovered.  Held,  that  this 
waa  not  a  proper  case  for  an  order  of 
course  for  taxation,  and  such  an  order 
waa  discharged.    Re  Mom,    vol.  17,  p.  59 

15.  A  client  having  withdrawn  from  a  liti- 
gation, his  solicitor  agreed  to  take  one- 
tbird  of  his  bill  in  full  discharge  if  the 
anit  failed  (which  was  to  be  carried  on 
for  the  benefit  of  another  party),  and  the 
client  agreed  to  pay  the  remaining  two- 
thirda  if  it  succeeded.  The  Court  re- 
fused, eight  years  afterwards,  when  the 
auit  had  succeeded,  to  open  the  transac- 
tion by  ordering  a  taxation  of  the  bill. 
In  re  Mots.  vol.  17,  p.  340 

16.  An  agreement  to  charge  costs  out  of 
pocket  only  does  not  preclude  a  taxation. 

A  solicitor,  in  1849,  agreed  to  charge 
auma  out  of  pocket  only,  provided  the 
client  waa  unable  to  recover  the  proper 
coats  in*the  businesa.  A  taxation  was 
ordered  of  a  bill  for  business  in  1858,  in 
the  usual  terms,  and  without  determining 
any  queation  as  to  the  agreement.  Re 
Ransom.  vol.  18,  p.  220 

17.  The  Court  has  jurisdiction  to  make  an 
order  for  the  taxation  of  a  bill,  giving 
liberty  to  the  client  to  question  the  re- 
tainer.   In  re  Thurgood,     vol.  19,  p.  541 

18.  Agreement  between  a  solicitor  and  his 
client,  an  illiterate  person,  for  payment 
of  bia  bills  (taken  at  a  given  amount), 
solely  out  of  the  produce  of  some  pro- 
perty, the  subject  of  the  suit.  Held,  not 
to  preclude  taxation.    Re  Ingle, 

vol.  21,  D.  275 

19.  A  solicitor  claimed  five  bills  of  costs 
against  his  client.    The  client  obtained 


an  order  of  course  to  tax  two  only.  It 
was  discharged  with  costs.  In  re  Law 
and  Gould.  vol.  21,  p.  481 

20.  A  solicitor  agreed  to  undertake  the  de- 
fence of  another  solicitor  upon  agency 
charges.  On  special  petition,  a  taxation 
of  his  bill  was  ordered,  "  having  regard 
to  the  agreement."    Re  Gedye, 

vol.  23,  p.  347 

21.  Agreement  by  a  solicitor  to  receive  a 
fixed  sum  for  costs  for  business  hereafter 
to  be  done  is  not  binding  on  the  client, 
who  is,  notwithstanding  payment  under 
it,  entitled  to  an  order  of  Court  for  the 
delivery  of  a  bill  of  costs  and  its  taxation. 
In  re  Newman,  vol.  30,  p.  1 96 

22.  A,  and  B.  compromised  a  suit,  B,  agree- 
ing to  pay  i^.'s  costs,  and  any  question  on 
this  was  to  be  referred  to  an  arbitrator 
who  was  named.  A,*e  solicitor  delivered 
his  bill  of  costs  to  B,  Held,  that  B.  waa 
entitled  to  a  taxation  by  an  order  of 
course.    Re  Hartley.  vol.  30,  p.  620 


TAXATION  (SPECIAL  CIRCUM- 
STANCES). 

1.  The  mere  circumstance  that  a  bill  of 
costs  contains  items  which  would  be 
disallowed  or  reduced  on  taxation,  is  not, 
of  itself,  sufficient  to  entitle  the  party  to 
a  taxation  of  a  bill  which  has  been  settled 
and  paid.     Massie  v.  Drake,  vol.  4,  p.  433 

2.  A  bill  of  costs,  settled  and  paid  after 
examination,  discussion,  and  an  abate- 
ment made  by  the  solicitor,  referred  for 
taxation  under  the  circumstances,  but  on 
the  terms  of  the  client  admitting  the 
cash  payments  contained  in  the  settled 
account.    Nokes  v.  IVarton,   vol.  5,  p.  448 

3.  Taxation  ordered,  after  payment  under 
protest,  the  payment  being  insisted  on  aa 
a  condition  for  parting  with  a  deed  ne- 
cessary to  complete  a  purchase.  In  re 
Tryon,  vol.  7,  p.  496 

4.  Petition  to  tax  a  bill  of  costs  after  pay- 
ment, on  the  ground  of  trifling  over- 
charges, dismissed  with  costa.  In  re 
Drake.  vol.  8,  n.  123 

5.  To  obtain  the  taxation  of  a  bill  of  costa 
after  payment,  the  petitioner  must  allege 
and  prove  specific  items  of  overcharge, 
even  if  the  payment  has  been  made  under 
protest  and  upon  pressure.  In  re  Thomp' 
son,  vol.  8,  p.  287 

6.  Where  payment  of  a  bill  of  costs  has  been 
obtained  by  undue  pressure,  a  taxation 
may  be  directed  on  proof  of  overcharge, 
without  shewing  that  such  overcharges 
are  so  gross  as  to  amount  to  fraud.  In  re 
Wells,  vol.  8,  p.  237 

7.  It  is  a  "special  circumstance"  within 
the  6  &  7  f^ict,  c.  73,  where,  on  paying 
off  a  mortgage,  a  aolicitor  produces  bia 
bill  and  insists  on  payment  as  a  condition 
for  immediate  completion,  though  items 
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the  mortgage  and  bill  were  paid.  The 
■lortgagee  afterwards  applied  for  a  taz- 
atioD,  and  the  preaaore  relied  on  was, 
that  he  bad  been  compelled  to  pay  the 
bill  in  order  to  get  the  reconveyance 
■tamped  and  avoid  the  penalties ;  and, 
secondly,  that  no  taxation  could  be  had 
in  the  long  vacation.  He  also  alleged 
overcharges,  which  were  not  clearly  made 
out.  The  application  was  refused  with 
costs.    Re  Hubbard.  vol.  16,  p.  251 

24.  Taxation  ordered  of  an  unpaid  bill  of 
costs,  eighteen  months  after  its  deliveryi 
the  "  special  circumstances"  being,  that 
it  was  delivered  long  after  application 
for  it,  on  the  eve  of  the  client  going 
abroad,  and  contained  substantia]  over- 
diai^es,  not  acquiesced  in.    Re  fVilliams. 

vol.  16,  p.  417 

25.  On  the  day  appointed  for  paying  off  a 
mortgage,  the  solicitor  of  the  mortgagee 
refused  to  part  with  the  title-deeds  until 
payment  of  bia  bill  of  18/.,  which  had 
been  delivered  two  days  previously.  It 
waa  paid  under  protest.  The  Court  re- 
fitted a  taxation,  no  pressing  necessity 
for  the  title-deeds  appearing,  and  no 
items  of  overcharge  being  distinctly 
shewn.    Re  Fineh.  vol.  1 6,  p  585 

26.  Where  a  considerable  portion  of  a  bill 
of  costs  is  for  business,  which,  in  the 
exercise  of  an  honest  and  fair  discretion, 
ought  never  to  have  been  tranaacted,  the 
Court,  although  there  be  no  serious 
amount  of  pressure,  will  order  a  taxation 
af^er  payment.    Ibid. 

27.  A  bill  of  costs  was  delivered  on  the  day 
appointed  to  complete  the  transfer  of  a 
mortgage.  It  was  objected  to,  but  the 
solicitor  of  the  mortgagee  refused  to  com- 
plete until  payment.  The  mortgagor 
paid  it,  but  it  was  afterwards  ordered  to 
be  taxed.    Re  Philipotit.      vol.  18,  p.  84 

28.  Where  a  client  intends  to  pay  a  bill 
of  costs  at  the  meeting  to  complete  a 
matter,  the  mere  fact  of  the  bill  being 
then  delivered  and  of  his  paying  it  with* 
out  having  had  an  opportunity  of  exa- 
mining it,  will  not  alone  be  sufficient  to 
entitle  the  client  to  a  taxation,  but  such 
a  circumstance  forms  a  material  consi- 
deration.     Re  Abbott,         vol.  18,  p.  893 

29.  A  mortgagee's  solicitor's  bill  was  de- 
livered at  the  completion  of  the  mortgage 
transaction,  and  the  amount  retained 
after  objection.  A  petition,  presented 
eleven  months  afterwards  for  taxation, 
was  refused,  although  the  bill  contained 
an  objectionable  item  of  201  for  procu- 
ration money.   Re  Bayley,   vol.  18,  n.  415 

30L  Taxation  ordered  of  a  paid  bill  of  a 
mortgagee's  solicitor  in  a  mixed  case  of 
pressure  and  of  improper  items,  /a  re 
Ranee.  vol.  22,  p.  177 

31.  The  mortgagee  took  legal  proceedings 
against  the  mortgagor,  whereby  expenses 
were  being  incurred.    The  mortgagee's 


solicitor  delivered  his  bill  on  the  25th  of 
December,  and  the  parties  met  to  com- 

?lete  a  transfer  on  the  29th  of  December. 
'he  bill  contained  a  charge  for  an  ah- 
street,  which  was  more  than  double  what 
it  ought  to  have  been,  but  the  solicitor 
refused  to  reduce  it,  and  the  bill  was 
paid.  It  did  not  appear  that  any  proposal 
had  been  made  to  settle  the  matter,  and 
postpone  the  question  of  costs.  The 
Court,  considering  that  there  had  been 
both  pressure  and  overcharge,  ordered  a 
taxation.     In  re  Ranee.       vol.  22,  p.  177 

32.  Bills  of  costs  assumed  to  be,  upon 
payment,  taxable  in  equity,  where  the 
solicitor  had  retained  them  in  his  pos* 
session,  and  declined  to  produce  them. 
Re  Loughboreugh.  vol.  23,  p.  439 

33.  When  a  bill  of  costs  is  paid,  the  onue  of 
proving  overcharges  is  thrown  on  the 
client.    ReTowle.  vol.  30,  p.  170 

34.  Charges  for  attendances,  to  the  extent 
of  eight  on  one  day,  are  not  sufficient  to 
open  a  paid  bill.     Ibid. 

35.  A  solicitor  delivered  his  bill,  which 
contained  two  columns  of  charges,  the 
first  of  which  amounted  to  32/.,  and  the 
second  (which  was  headed  **  If  this  bill 
be  taxed,  the  following  are  tlie  chsrges") 
amounted  to  23/.  The  solicitor  refused 
to  deliver  up  the  papers  unless  paid  32/., 
and  the  client  paid  that  sum  under  pro- 
test A  taxation  was  ordered,  and  the 
solicitor  having  refused  to  consent  to  an 
order  of  course,  was  ordered  to  pay  the 
costs  of  a  special  petition  for  that  pur- 
pose.   Re  Lett.  vol.  31,  p.  488 

36.  A  client  paid  his  solicitor's  bill  in 
January!  he  changed  his  solicitor  two 
months  and  a  half  afterwards,  and  in 
November  following  he  presented  a  pe- 
tition for  the  taxation  of  the  bill,  on  the 
allegation  of  simple  overcharges.  The 
application  was  refused.     Re  Pugh. 

vol.  32,  p.  173 

37.  On  a  meeting  in  June  to  settle  a  pui^ 
chase,  the  solicitor  for  the  first  time  de- 
livered his  bill,  and  he  insisted  on  pay- 
ment before  completion.  It  was  paid 
under  protest,  and  in  November  following 
a  petition  was  presented  for  taxation, 
alleging  items  of  overcharge.  The  Master 
of  the  Rolls  ordered  a  taxation,  and  his 
decision  was  affirmed  by  the  Lords  Jus- 
tices.    Ibid. 

TAXING  MASTER  (DISCRETION). 

[See  Taxation  (Items).] 

1.  Under  the  common  order  for  the  taxa- 
tion of  costs,  the  Master  is  not  autho- 
rized to  take  an  account  of  pecuniary 
matters  between  the  parties,  which  are 
foreign  to  the  bill  of  costa;  but  eecuf 
where  moneys  are  paid  by  the  client  on 
account  of  the  bill  of  costs,  or  where,  by 
agreement   between    the    solicitor    and 
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client,  the  moneys  which  come  to  the 
hands  of  the  solicitor  are  to  be  applicable 
to  the  payment  of  the  bill  of  costs,  /oms 
▼.  Jamei,  vol.  1,  p.  307 

2.  A  motion  for  the  taxation  of  a  solicitor's 
bill,  with  special  directions  to  disallow 
the  costs  of  certain  proceedings  alleged 
to  have  been  improperly  taken  by  the 
solicitor,  or  with  a  qualification  that  the 
tsxation  was  to  be  of  the  costs  of  such 
proceedings  only  as  had  been  properly 
incurred,  refused,  as  such  objections  may 
be  taken  advantage  of  under  the  common 
order  for  a  taxation.     Wigging  v.  Peppin. 

vol.  2,  p.  403 

3.  The  Master,  on  evidence  before  him, 
allowed  a  few  items  on  the  taxation  of  a 
solicitor's  bill  for  business,  as  to  which 
there  was  a  conflict  whether  the  solicitor 
had  authority  to  perform  it  Held,  that 
this  was  not  a  sufficient  reason  for  per- 
mitting a  review  of  the  taxation.  In  re 
Congreve,  vol.  4,  p.  87 

4.  In  October,  1839,  a  client  obtained  an 
order  to  tax  bis  solicitor's  bill.  He  com- 
menced the  taxation  in  January,  1840, 
and  proceeded  therein  to  a  very  consider- 
able extent.  A  year  and  a  half  after,  and 
before  the  report,  the  client  applied  to 
vary  the  order.  Held,  that,  after  his  ac- 
quiescence, he  came  too  late  to  alter  the 
order,  and  too  early  to  correct  any  erro- 
neous principle  acted  on  by  the  Master. 
Tarbuck  v.  Tarbuck,  vol.  4,  p.  149 

5.  Liberty  given  to  except  to  the  Master's 
report  of  taxation,  being  applied  for  on 
the  ground  of  his  disallowance  of  a  third 
brief  to  the  Attorney- General,  the  report 
was  referred  back  to  the  Master  for  re- 
view. Attorney- General  w.  Drapers*  Com- 
pony.  vol.  4,  p.  305 

6.  An  information  related  to  two  QDjects, 
one  failed,  and  the  decree  dismissed  so 
much  of  the  information  as  related  to  it, 
without  costs,  and  ordered  the  Defendant 
to  pay  the  informant  his  costs  of  the  suit. 
Held,  that  the  Taxing  Master  was  wrong 
in  apportioning  the  general  costs  of  suit 
between  the  two  objects.  Costs  of  pro- 
cess of  contempt  for  not  answering, 
not  allowed  in  the  taxation  of  costs  of 
suit  as  between  party  and  party.  The 
Attorney-  General  v.  Lord  Carrington. 

vol.  6,  p.  454 

7.  The  Court  will  not  interfere  with  the 
discretion  of  the  Taxing  Masters  as  to 
the  quantum  of  fees  to  counseL     Ibid, 

8.  Special  direction  given  on  an  order  for 
taxation,  that  if  the  solicitor  should  be 
unable  to  establish  any  of  the  charges  by 
reason  of  the  death  of  his  clerk,  or  the 
absence  of  the  books  and  papers  delivered 
to  the  client,  the  Taxing  Master  should 
report  specially  thereon.    In  re  Watlt, 

vol.  7,  p.  491 

9.  Payment  of  a  solicitor's  bill,  delivered  at 
the  last  moment  of  settling  a  mortgage, 


being  insisted  on  without  any  opportu- 
nity of  examination  being  afiorded,  it  s 
"  special  circumstance,"  within  the  mean- 
ing of  the  Solicitors  Act.     In  re  Jonet. 

voL  8.  p.  479 

10.  Tlie  sum  allowed  for  clerks'  fees  oo 
taxation  does  not  limit  the  sura  which 
may  be  spontaneously  given,  hot  it  doa 
limit  the  sum  which  the  solicitor  can 
safely  pay  without  the  special  direction 
or  permission  of  the  client  Ez  parte 
Cotton.  voL  9,  p.  107 

11.  The  Court  having  determined  to  com- 
municate with  the  Taxing  Master  at  to  a 
proceeding  in  his  office,  declined  to  re- 
ceive an  affidavit  tendered  by  the  parties, 
of  what  had  there  taken  place.  Stmrge  v. 
Dinudale.  vol.  9,  p.  170 

12.  The  fact  of  a  petition  being  unopposed, 
is  not,  of  itself,  a  sufficient  reason  for  the 
disallowance  of  the  costs  of  two  oounseL 
Sturge  V.  Dinudale*  vol.  9,  p.  176 

13.  The  Taxing  Masters  have  jurisdicdon 
to  determine  questions  of  retainer.  In  re 
Hair,  vol.  10,  p.  187 

14.  In  the  taxation  of  costs  as  between  lo- 
licitor  and  client  the  Taxing  Master  had 
disallowed  the  costs  of  two  counsel  in 
several  applications  to  the  Court.  The 
Master,  having  used  his  discretion,  and 
not  proceeded  on  any  general  principlei, 
a  petition  to  review  the  taxation  waa  dis- 
missed with  costs.  Brief  of  pleading 
prepared  for  counsel  after  publication 
and  before  the  cause  had  been  set  down, 
and  which  became  useless,  in  conseqaenee 
of  a  compromise  before  hearing,  dii- 
allowed  on  taxation  as  between  solicitor 
and  client.    Friend  v.  Solly, 

vol.  10,  p.  329 

15.  Special  retainer  disallowed  in  the  taxa- 
tion of  costs,  as  between  party  and  psrty. 

Transcript  of  shorthand  writer's  notes 
used  on  appeal  disallowed  on  a  taxation 
between  party  and  party. 

The  general  rule  is,  that  the  costi  of 
two  counsel  only  are  allowed  upon  a  tsxa- 
tion  between  party  and  party. 

In  the  absence  of  sufficient  reaion, 
only  one  consultation  ought  to  be  allowed 
under  the  120th  order  of  May,  18tf ,  snd 
the  Taxing  Masters  certified  that  the  feet 
of  one  counsel  being  brought  specially 
from  another  Court  is  not  a  ground  fat 
allowing  an  extra  number.  Smith  v.  The 
Earl  qf  Effingham*  vol.  10,  p.  378 

16.  A  charge  in  a  solicitor's  bill  *' tor  at- 
tending a  great  many  times*'  is  too  vagoe, 
and,  on  taxation,  the  charge  will  be  dis- 
allowed. 

The  costs  of  an  abstract  of  a  deed  pre- 
pared to  accompany  a  case  submitted  to 
counsel,  disallowed  under  the  circinn- 
stances. 

A  considerable  portion  of  a  charge  for 
the  attendance  of  a  solicitor  in  town,  a! 
the  request  of  his  client,  disallowed,  oo 
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Che  groand  chat  the  solicitor  had  failed 
to  prove  that  the  whole  time  was  re- 
quired for  the  business.     In  r§  Pender. 

▼ol.  10,  p.  390 

17.  A  client  agreed  to  pay  his  solicitor 
three  guineas  a  day»  in  addition  to  the 
usual  charges  of  a  solicitor,  for  his  travel- 
ling  and  other  expenses.  The  Court, 
being  of  opinion  that,  under  the  common 
order  of  taxation,  the  Master  would  take 
the  agreement  into  consideration,  Held, 
that  its  suppression,  in  obtaining  an  ex 
parte  order  was  not  irregular,  in  re  Eyre, 

vol.  10,  p.  669 

18.  Principles  and  practice  in  the  Taxing 
Master's  office  and  before  the  Court  in 
eases  of  taxation.  The  Court  will  only 
determine  questions  on  items  in  a  bill  of 
costs,  which  involves  some  principles, 
and  not  those  relating  to  quantum  only. 
iU  Catlim.  vol.  18.  p.  608 

19.  A  petition  of  a  solicitor  to  review  the 
Taxing  Master's  decision,  as  to  specified 
items  of  charges  for  conferences,  some  of 
which  had  been  reduced  and  others 
wholly  disallowed,  was  dismissed  with 
costs,  the  Court  declining  to  enter  into 
the  merits  of  such  matters.  Re  Hubbard. 
(No.  2.)  vol.  23,  p.  181 

20.  On  an  ordinary  taxation,  the  Taxing 
Master  had  disallowed  the  costs  of  a  deed 
of  reconveyance  from  a  benefit  building 
societf  of  property  in  a  registered  county, 
thinking  that  a  receipt  was  sufficient 
under  the  6  &  7  WilL  4,  c.  34,  s.  2.  The 
decision  was  reversed  by  the  Court.  Re 
Page.  (No.  2.)  vol.  32,  p.  486 

21.  The  Taxing  Masters  do  not  act  under 
the  40th  Consolidated  Order,  r.  9,  in  re- 
lation to  the  unnecessary  length  of  the 
pleadings,  &c.,  unless  directed  by  the 
order  of  reference.    Re  Faring Um, 

vol.  83,  p.  846 

22.  A  bill  was  dismissed  with  costs.  Con- 
siderable costs  had  been  incurred  by  the 
examination  and  cross-examination  of 
witnesses  in  Australia  under  a  commis- 
sion. Held,  that  the  Taxing  Master  must 
have  regard  to  the  rules  of  taxation  there; 
but  the  Court  refused  to  refer  the  tax- 
ation of  that  part  of  the  bill  to  the  proper 
officer  in  Australia.  kVentworth  v.  Ltoyd, 
(No.  2.)  vol.  84,  p.  466 


TENANT  IN  COMMON. 

[See  Joint  Trnanct.] 

1.  The  Court  will  restrain  one  tenant  in 
common  from  the  wilful  destruction  of 
the  common  property ;  but  where  a  rail- 
road company  had  obtained  a  lease  from 
five  out  of  six  tenants  in  common,  and 
had,  contrary  to  the  wishes  of  the  remain- 
ing tenant  in  common,  constructed  a  rail- 
road on  the  property,  which,  at  law,  had 


been  held  to  be  an  ouster,  the  Court  re* 
fused  to  interfere  by  injunction  to  prevent 
the  dissenting  tenant  in  common  remov- 
ing the  rails,  &c,  though  the  rent  agreed 
to  be  paid  by  the  company  was  three  times 
the  former  rent.  Durham  and  Sunderland 
Railufay  Company  v.  Waum.  vol.  8,  p.  119 

2.  Gift  in  trust  to  be  equally  divided  be- 
tween i^.,  B.  and  C,  separate  from  *'  their" 
husbands,  and  for  '*  their*'  sole  use,  and 
at  **  their"  decease,  to  be  divided  amongst 
"their"  daughters.  Held,  that  A.,  B. 
and  C.  each  took  one-third  for  life  with 
remainder  as  to  her  one- third,  to  her 
daughters.      Willes  v.  Douglas, 

vol.  10,  p.  47 

8.  Bequest  to  A,  for  life,  with  remainder  to 
B.,  C,  and  Z).,  with  a  substitutional  gift 
of  their  *' respective  shares,"  in  case  of 
the  death  of  any  of  theuL  Held,  that  B., 
C.  and  D,  took  as  tenants  in  common. 
Ive  V.  King.  vol.  16,  p.  46 

4.  Bequest  of  personal  estate  to  A.  for  life, 
remainder  to  the  children  of  A.  equally, 
and  in  default  of  issue  of  A,,  upon  trust 
to  sell  and  divide  equally  amongst  ^.and 
C.  and  all  their  children  "then"  living, 
share  and  share  alike.  Held,  that  the 
gift  was  too  remote,  and  that  B.  and  C. 
and  their  children  living  at  the  death  of 
A,  took  the  personal  estate  as  tenants  in 
common  absolutely.   Comutek  v.  Copous. 

vol.  17,  p.  897 

6.  B.  died  before  A.,  but  nevertheless  she 
was  held  to  take  a  share  both  in  the 
realty  and  personalty.    Ibid, 

6.  The  testator  gave  an  annuity  to  A,  for 
life,  and  the  income  of  the  residue  to  B. 
and  C.  "  during  their  lives,  as  tenants  in 
common."  The  gift  over  to  their  respec- 
tive children  was  only  after  the  deaths  of 
A.,  B.  and  C,  and  though  there  was  a 
provision  for  intermediate  maintenance, 
It  was  only  on  a  contingent  event  which 
never  happened.  B,  died.  Held,  that 
C  was  not,  by  implication  or  otherwise, 
entitled  to  more  than  half  of  the  income 
for  life.     In  re  Drakeley's  Estate, 

vol.  19,  p.  896 

7.  Devise  to  trustees  and  their  heirs,  in 
trust  for  A,  and  his  wife  for  their  lives, 
and  after  the  death  of  the  survivor,  to 
testator's  four  granddaughters,  as  tenants 
in  common,  during  their  respective  lives, 
with  benefit  of  survivorship,  remainder 
to  the  trustees  "and  their  heirs,"  upon 
trust  to  preserve  contingent  remainders, 
remainder  to  the  issue  male  of  the  four 
granddaughters  successively,  remainder 
to  the  testator  in  fee.  Held,  that  the 
granddaughters  took  for  life  as  tenants  in 
common,  with  survivorship  to  the  survi- 
vors and  survivor  of  them ;  and  that  after 
the  death  of  the  last  survivor,  their  issue 
took  several  inheritances  in  tail.  Held, 
estates  tail.    Haddelsey  v.  Adams, 

vol.  22,  p.  266 
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&  A  testator  devised  real  estates  to  trustees 
for  500  years,  in  trust  to  pay  life  annu- 
ities, and  tbe  residue  of  tbe  rents  to  his 
two  BODS,  '*in  equal  shares;"  and,  sub- 
ject thereto,  to  his  two  sons  in  fee  as  joint 
tenants.  Held,  that  during  t!ie  term  they 
were  tenants  in  common,  and,  secondly, 
that  the  employment  by  the  two  sons  of 
the  estates  in  their  partnership  trade  had 
not  the  effect  of  making  them  tenants  in 
common  of  the  fee.    Brown  v.  Oakshot, 

vol.  24,  p.  254 

9.  Leaseholds  were  conveyed  to  trustees, 
and  it  was  declared  that,  when  the  set- 
tlor's eldest  son  attained  twenty- one, 
they  should  be  in  trust  for  him,  and  that 
the  same  should  be  assignee  accordingly, 
but  so  that  tbe  settlor's  wish  that  his 
other  children  "  might  be  allowed  by  the 
eldest  son  to  participate  with  him  in  the 
same,"  should  be  observed  by  him. 
Held,  that  the  younger  children  were 
entitled  to  equal  shares  with  the  eldest, 
as  tenants  in  common.  Liddard  v.  Lid' 
dard,  vol.  28,  p.  266 

10.  Under  a  will,  ^.,  B*,  C.  and  D.  became 
entitled  to  a  sum  of  stock  as  tenants  in 
common.  C,  the  sole  executor,  trans- 
ferred it  into  the  joint  names  of  C.  and  D. 
Afterwards,  by  the  deaths  of  A.  and  B., 
C.  and  D,  became  equally  entitled  to  tbe 
shares  of  ^.  and  B,  Held,  that  C  and  Z). 
were  tenants  in  common  of  the  whole 
fund.    Emnei  v.  Godtntu      vol.  31,  p.  25 

11.  A  receiver  of  the  whole  property 
granted  at  the  hearing  as  between  te- 
nants in  common,  there  being  evidence 
that  the  Defendant,  one  of  them,  had  ex- 
cluded the  rest.  San^ford  v.  Ballard. 
(No.  2.)  voL  S3,  p.  401 

12.  A,  B^  one  of  several  tenants  in  com- 
mon, had  been  in  the  personal  occupa- 
tion of  part  of  the  property.  In  a  suit  by 
another  tenant  in  common  for  partition 
and  an  account  of  rents:  Held,  that 
unless  A»  B.  were  charged  with  an  occu- 
pation rent,  he  could  not  be  allowed  for 
substantial  repair  and  lasting  improve- 
ments made  by  him  on  any  part  of  the 
property.     Teatdale  v.  Sanderson. 

vol.  38,  p.  534 


TENANT  FOR  LIFE. 
[See  Life  Tenant.] 


TENANT  FOR  LIFE  AND  REMAIN- 
DERMAN. 

[See  Life  Tenant  and  Remainderman.] 


TENANT  IN  TAIL. 
1.  A  decree  directing  the  owner  of  a  legal 


estate  to  do  such  acts  as  are  requbite  to 
bar  the  estate  tail,  but  which  are  incom- 
plete at  his  death,  is  not  binding  on  the 
succeeding  issue  in  tail.  Frank  v.  Umu' 
waring.  vol.  2,  pu  lU 

2.  The  first  legatee  of  a  ^immI  estate  tail  in 
personalty  takes  the  absolute  interest, 
notwithstanding  a  raanif<»t  and  avowed 
intention  to  give  a  succession  of  limited 
interest.     Bjfng  v.  Lard  Str^ford. 

vol.  5,  p.  558 

3.  Eleven  months  after  a  tenant  in  tail  at- 
tained twenty-one,  he  coiicuired  with  his 
father  in  barring  the  entail  and  resettling 
the  family  estates;  tbe  Court  being  of 
opinion  that  the  father  thereby  took  di- 
rect benefits  proceeding  from  the  son; 
that  the  property  had  not  been  resetded 
in  a  reasonable  and  proper  mode,  if  the 
interest  of  the  family  alone  was  to  be  re- 
garded ;  that  in  the  preparation  of  tbe 
deed,  the  son  had  no  professional  assist- 
ance, and  that  the  contents  were  not  pro* 
perly  made  known  to  him,  set  aside  the 
arrangement.    Hoghton  v.  Hogkton. 

vol.  15,  p.  278 

4.  In  a  mortgage  suit  by  a  judgment  cre- 
ditor of  a  tenant  in  tail  in  possession,  the 
latter  was  ordered  to  execute  a  disentail- 
ing deed,  in  order  to  give  full  effect  to 
the  Plaintiff's  charge.  Lewie  v.  Duneomhe. 

voL  30,  p.  398 

5.  Parties  in  remainder  held  not  bound  by 
the  proceedings  in  a  suit  to  which  tbe 
prior  tenant  in  tail  was  a  party,  he  hsv- 
ing  no  interest  to  protect,  and  notharing 
protected  the  interest  of  such  remainder- 
men.   Aleop  V.  Bell.  vol.  24,  p.  451 

6.  A  testator  made  two  wills,  one  in  1815 
and  the  other  in  1818;  under  both  A.  fi. 
(an  infant)  was  first  tenant  in  tail,  but 
the  first  tenant  in  remainder  was  Tkeeeat 
under  the  first  and  fFilliam  under  tbe 
second  will.  In  a  suit  against  the  tensnt 
in  tail,  the  heir  and  WillUm  the  second 
will  was  established.  A.  B.  died  an  iofiuit, 
and  without  issue.  Held,  that  though 
the  inheriunce  was  represented  in  £e 
suit,  Thomaa  was  not  bound  by  the  de- 
cree, the  suit  expressly  negativing  hit 
right,  and  he  not  being  a  party  thereto. 

md. 

7.  Tbe  assignee  of  a  tenant  in  tail  under 
the  Insolvent  Act  (1  Creo.4,  c.  119)  Ukes 
a  mere  life  interest  in  the  property,  which 
is  not  enlarged  by  the  estate  tsil  being 
afterwards  barred.  Siurgie  v.  Uone.  (No. 
3.)  vol.  28,  p.  398 

8.  In  1825  A.  B.,  the  tenant  in  tail  of  an 
estate,  took  the  benefit  of  the  then  Insol- 
vent Debtors  Act  (1  Geo,  4,  c.  119),  and 
conveyed  all  his  estate  and  effects  to  tbe 
assignee.  A.  JB.,  in  1829,  mortgaged  the 
estate  to  C.  />.,  who  had  notice  of  the  in- 
solvency.  The  estate  tail  was  barred  in 
1834.  Held,  that  the  interest  of  tbe  as- 
signee ceased  on  the  death  of  A.  B,,  in 
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I84i»  and  that  the  estate  belonged  to  C 
Z>.    Sturgit  V.  Morte,    (No.  3.) 

▼oL  28,  p.  898 

9.  The  entail  of  landi  to  be  purchased  with 

renta  hereafter  to  become  due  to  trustees 

may  be  barred  under  the  atatute  3  &  4 

9rUL  4>  c  74,  8.  71.  Fordham  ▼.  Fordham. 

ToL  34,  p.  59 

TESTAMENTARY  EXPENSES. 

The  expression  "  testamenury  and  other 
ezpenaea  under  this  my  will"  held  to  in- 
clude the  costs  of  a  suit  to  administer  the 
estate.     Webb  v.  De  Btauvouin, 

vol.  31,  p.  573 

TIMBER. 

1.  i^.,  on  his  marriage,  settled  his  estate  on 
himself,  for  life,  *'  without  impeachment 
of  or  for  any  manner  of  waste,  save  and 
except  spoil  or  destruction,  or  voluntary 
or  permissive  waste,  or  suffering  houses 
and  buildings  to  go  to  decay,  and  in  not 
repairing  the  same."  Held,  that  he  was 
entitled  to  cut  all  such  timber  (except 
ornamental)  aa  the  owner  of  the  estate 
in  fee  simple,  having  due  regard  to  his 
present  interest  and  to  the  permanent 
advantage  of  his  estate,  might  properly 
cut  in  a  due  course  of  management. 
Finceni  v.  Spieer.  vol.  22,  p.  380 

2.  A.  was  tenant  for  life  without  impeach- 
ment of  waste,  with  remainder  to  her 
issue  in  tail,  with  remainder  to  B.  for 
life,  with  remainder  to  his  issue  in  tail, 
with  remainder  to  B.  in  fee.  The  Court 
directed  some  timber  to  be  cut  in  the  life 
of  A.,  and  the  produce  to  be  invested. 
Both  A.  and  B.  died  without  issue.  Held, 
aa  between  the  heir  and  executor  of  B., 
that  the  timber  money  was  realty,  and 
belonged  to  the  heir.    Field  v.  Brown. 

voL  27.  p.  90 

3.  A  tenant  for  life,  without  impeachment 
of  waste,  in  order  to  preserve  the  timber, 
assigned  for  valuable  conaideration  "all 
timber  and  timbenlike  trees  then  grow- 
ing and  being,  and  which  should  there- 
after grow  and  be,  upon  the  estate.'* 
Held,  that  this  included  both  ordinary 
timber,  and  that  which,  by  the  eustom 
of  the  county,  waa  considered  timber, 
and  that  the  thinnings,  and  the  right  of 
determining  what  were  proper  thinnings, 
belonged  to  the  grantees.  Gordon  v. 
Woodford.  vol.  27,  p.  603 

4.  An  agreement  entered  into  between^.  B.. 
(the  assignee  of  a  tenant  for  life  without 
impeachment  of  waste)  and  the  Defend- 
ants (the  remaindermen)  by  which  it  was 
agreed,  1st,  that  A,  B,  should  be  entitled 
to  the  timber  as  if  cut  in  August  previous; 
2ndiy,  that  the  Defendants  should  carry 
out  the  agreement;  3rdly,  that  A,  B. 
should  have  no  greater  right  than  he 


had  in  August;  4thly,  that  A.  B.  ihould 
not  cut  the  timber  under  December. 
Held,  that  the  remaindermen  received 
no  consideration  for  this  agreeroenty  and 
that  it  was  nudum  pactum,  Cochrane  v. 
WiUie.  vol.  34,  p.  859 

5.  A.  B.  was  tenant  in  fee  simple  of  an 
estate,  subject  to  an  executory  devise 
over  in  the  event  of  his  death  under 
twenty-one  without  issue.  During  the 
minority  of  A,  B.,  timber,  which  was  de- 
teriorating, was  cut  with  the  sanction  of 
the  Court  A.  B.  died  under  twenty-one, 
without  issue.  Held,  that  the  produce  of 
the  timber  passed,  as  personalty,  to  his 
legal  personal  representative.  Dyer  v. 
Dyer.  vol  34,  p.  504 

6.  The  owner  of  woodlands  had  been  ac- 
customed, every  year,  to  cut  about  one- 
twelfth  of  the  underwood  and  also  such 
of  the  trees  on  the  same  ground  as  were 
likely  to  obstruct  and  prejudice  the 
growth  of  the  timber.  Held,  that  the 
tenant  for  life  under  his  will  waa  en- 
titled to  the  produce  both  of  the  under- 
wood and  trees  cut  according  to  that 
custom.     Barl  CowUy  v.  Welleeley, 

vol.  35,  p.  635 

7.  The  trustees  of  a  will  felled  some  trees 
in  the  woodlands  for  the  purpose  of  im- 
proving the  growth  of  those  remaining, 
but  during  the  testator's  lifetime  the 
trees  had  not  been  thinned.  Held,  aa 
between  tenant  for  life  and  remainder- 
man, that  the  produce  was  capital  and 
not  income.    Ibui» 


TIME. 

[See  Time  (for  Amendment).  Time  (for 
Answer),  Time  (for  Appearance), 
Time  (for  Exceptions),  Time  of  the 
Essence  of  the  Contract.] 

1.  A  party  ordered  to  take  a  step  within  a 
fixed  time,  or  that  the  bill  should  be 
dismissed,  if  desirous  of  an  extension  of 
the  time,  must  give  notice  of  motion,  so 
as  to  enable  him  to  bring  it  on  before 
the  expiration  of  the  time  fixed.  Lord 
Huntingtower  v.  Sherbom,      vol  5,  p.  380 

2.  Writs  of  attachment  for  want  of  answer, 
though  regularly  issued,  discharged,  and 
time  given  the  Defendanta  to  answer  on 
payment  of  costs,  the  Defendants  having 
had  reasonable  grounds  for  thinking  that 
an  answer  would  not  be  required  with- 
out previous  intimation.  Siderfield  v^ 
Thatcher.  vol  11,  p.  201 


TIME  (FOR  AMENDMENT). 

[See  Amendment.] 

1.  A  Plaintiff  submitted  to  a  demurrer, 
and  obtained  an  order  of  course  to  amend, 
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undertaking  to  amend  within  three  weeks ; 
he  did  not  comply  with  the  undertaking, 
but  after  the  expiration  of  the  three  weeks 
obtained  a  second  order  of  course  to 
amend  upon  similar  terms.  No  answer 
having  been  filed  :  Held,  that  the  second 
order  was  not  irregular.  Nicholson  ▼. 
PeiU.  vol.  2,  p.  497 

2.  Under  all  orders  to  amend  a  Plaintiff 
roust  amend  within  fourteen  days,  as 
where  he  obtains  leave  to  amend  on  the 
allowance  of  a  demurrer,  and  no  time  is 
then  limited.  Stmble,  Armiitead  v.  Dw' 
ham.  voLll,p.428 


TIME  (FOR  ANSWER). 

1.  Where  a  bill  is  amended  before  answer, 
the  time  for  answering  does  not  run  from 
the  date  of  amendment.   Stanley  v.  Bond, 

vol.  6,  p.  420 

2.  Proceedings  on  a  cross  cause  were  stayed, 
till  the  Defendant  in  the  original  cause 
had  fully  answered.  The  answer  in  the 
original  cause  was  found  sufficient,  but 
some  documents,  though  ordered,  had 
not  been  produced,  their  production  being 
the  subject  of  a  pending  appeal.  The 
Court,  overruling  the  decision  of  the 
Master,  gave  the  Defendant  in  the  cross 
cause  an  unconditional  order  for  time  to 
answer,  with  liberty  to  extend  it.  Holmet 
V.  Baddeley,  vol.  7,  p.  69 

8.  An  order  of  the  Master,  giving  the  De- 
fendant three  weeks  to  answer  after  the 
Plaintiff  had  amended  his  bill,  which  was 
defective  for  want  of  parties,  discharged 
as  irregular.    Reynell  v,  Reynell. 

vol.  7,  p.  82 

4.  Time  for  answering  amended  bill  under 
old  practice  (see  Order  87,  39).  Rigby  v. 
Rigby,  vol.9,  p.  811 

6,  The  first  application  for  time  to  answer 
is  not  of  course,  but  must  (unless  the 
facts  be  admitted  by  the  Plaintiff)  be 
supported  by  affidavit  shewing  sufficient 
cause  and  due  diligence.    Brown  v.  Lee. 

vol.  11,  p.  162 

6.  Bill  filed  9th  of  February,  time  to  an- 
swer  expired  on  the  80th  of  March,  when 
a  month's  time  was  given.  A  second  ap- 
plication for  time  was  refused  by  the 
Master  on  the  Srdof  May,  but,  on  appeal, 
three  weeks  were  given  by  the  Court  on 
the  22nd  May.  York  and  North  Midland 
Railway  Company  v.  Hudson,  vol.  13,  p.  69 

7.  On  applications  for  time  to  answer,  it 
must  be  considered,  that  the  answer  is 
necessary,  not  only  for  giving  a  discovery 
to  the  Plaintiff,  but  to  enable  the  De- 
fendant to  state  the  nature  of  his  defence 
to  the  suit.     Ibid, 

8.  In  a  special  case,  the  time  for  answering 
was  enlarged  on  five  successive  occasions. 
Byng  V.  Clark.  vol.  18,  p.  92 


9.  Upon  an  application  for  time  to  araver, 
the  Court  relies  on  the  statement  of 
counsel,  as  to  the  necessity  of  further  in- 
dulgence.   Byng  V.  Clark.   voL  18,  p.  92 

10.  In  a  suit  to  stay  proceedings  at  law,  a 
Defendant  obtained  time  to  answer,  and 
then  pressed  on  the  action,  and  obtained 
judgment.  After  a  very  considerable  de- 
lay, he  again  applied  lor  further  time  to 
answer ;  but  held,  that  as  he  came  for  an 
indulgence,  it  could  only  be  granted  upoo 
the  terms  of  staying  execution  in  the 
action.  Zulueta  v.  Vinent.  vol  15,  p.  575 


TIME  (FOR  APPEARANCE). 

1  A  decree  was  taken  by  default  in  conse- 
quence of  the  negligence  of  the  clerk  of 
the  Defendant's  solicitor.  The  Conrt 
refiised  to  restore  the  cause,  flower  v. 
Gedye.  vol.  28,  p.  449 

(See  Frost  v.  HUton.       vol.  15,  p.  432) 


TIME  (FOR  EXCEPTIONS). 

Time  allowed  for  exceptions  where  a  De- 
fendant is  ordered  to  answer  amendmenti 
and  exceptions  together.    Llcyd  v.  Ovk, 

vol.  6,  p.  467 


TIME  OF  THE  ESSENCE  OF  THE 
CONTRACT. 

[See  Abandoniient  of  Contract,  Spkci- 
FIG  Performance  (Refbrbncb  as  to 
Title).] 

1.  The  long  vacation  is  not  to  be  excepted 
in  the  computation  of  the  six  days  for 
referring  exceptions  for  impertinence  to 
a  bill.     Sloggeti  v.  SoreL       vol.  5,  p.  878 

2.  Though  time  be  not  of  the  essence  of  a 
contract,  it  may  be  made  so  by  notice, 
where  there  has  been  great  and  improper 
delay  on  one  side  in  completing.  It 
may,  however,  be  waived  by  proceeding 
in  the  purchase  after  the  expiration  of  the 
time  fixed  by  the  ndtice.   King  v.  Wdss^ 

vol  6,  p.  1S4 
8.  On  a  sale  under  the  Court  in  Jmte,  1839, 
it  was  provided  by  the  conditions,  tliat 
the  abstract  should  be  delivered  in  twenty* 
one  days,  that  the  purchaser  should  be 
entitled  to  the  rents  from  Oclo6er,  and  pay 
his  purchase- money  in  November,  sna  u 
"  from  any  cause  whatever"  it  should 
not  be  paid  at  that  time,  he  should  pay 
interest  at  five  per  cent.  The  vendon 
were  unable  to  deliver  the  abstract  within 
the  time,  and  there  was  great  delay  and 
difficulty,  on  their  part,  in  making  out 
their  title,  which  was  not  complete  till 
1845.  The  purchaser  bad  entered  into 
possession.  On  a  motion  made  in  1845 
to  pay  the  purchase-money  and  interest 
into  Court,  the  Court  held  that  it  could 
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not  relieye  the  purchaser  from  payment 
of  interest,  but  made  the  order  without 
prejudice  to  any  application  for  compen- 
sation.    Greenwood  ▼.  Churchill, 

▼0I.8,  p.413 

4.  Though  time  may  not  be  of  the  essence 
of  the  contract,  yet,  upon  unreasonable 
delay  on  the  part  of  a  vendor  in  com- 
pleting, the  purchaser,  upon  giving  no- 
tice, may  rescind  the  contract.  Benton 
▼.  Lambe,  vol.  9,  p.  602 

5.  Upon  a  sale  under  the  Court,  on  the 
14th  of  September^  there  was  a  condition 
that  the  purchaser  should  confirm  the 
report,  and  before  the  lOtli  of  November 
pay  his  purchase-money  and  interest 
from  the  29th  of  September,  and  be  enti- 
tled to  the  rents  from  that  time ;  and 
*'  under  no  circumstances"  was  he  to  be 
excused  paying  interest  from  that  time. 
The  purchaser  was  unable  to  obtain  and 
serve  the  order  of  confirmation  until  the 
29th  of  November.  The  abstract  was  de- 
livered on  the  6th  of  December,  and  the 
requisition  finally  answered  on  the  17tb 
of  Januartf.  Held,  that  there  was  no 
such  delay  on  the  part  of  the  vendor  as 
to  release  the  purchaser  from  payment  of 
interest.     Rowley  v.  Adamt. 

vol.  12,  p.  476 

6.  A  purchase  was  to  be  completed  on  a 
given  day,  when  the  purchaser  was  to 
have  possession,  and  it  was  provided, 
*'  that  if,  from  any  cause  whatever,"  the 
purchase- money  should  not  then  be  paid, 
the  purchaser  should  pay  interest.  A 
delay  of  six  months  occurred  from  the 
default  of  the  vendor  in  not  furnishing 
proper  extracts.  Held,  that  the  pur- 
chaser must  pay  interest,  unless  he  gave 
up  the  rent,  during  that  period.  Cowpe 
V.  Bakewell,  vol.  13,  p.  421 

7.  The  time  specified  for  the  delivery  of 
ihe  abstract,  held,  in  equity,  not  to  be  of 
the  essence  of  the  contract.  Roberts  v. 
Berry,  vol.  16,  p  31 

8.  On  a  sale  on  the  22nd  July,  the  condi- 
tions provided  that  the  abstract  was  to 
be  delivered  within  seven  days,  and  ob- 
jections be  taken  within  seven  days  after 
the  delivery,  or  be  deemed  waived  ;  and 
the  purchase  to  be  completed  on  or  be- 
fore the  8th  of  August,  The  abstract 
was  not  delivered  until  twelve  days  after, 
and  the  purchaser  wrote  to  rescind  the 
contract.  Held,  that  in  equity  the  time 
for  delivery  was  not  of  the  essence  of  the 
contract,  and  a  demurrer  to  a  bill  by  the 
vendors  for  specific  performance  was 
overruled  by  the  Master  of  the  Rolls  and 
Lords  Justices.     Ibid. 

9.  In  equity,  the  time  appointed  for  the 
completion  of  a  contract  is  not,  as  at 
law,  of  the  essence  of  the  contract ;  but 
it  may  be  made  so  by  direct  stipulation 
or  necessary  implication.  Parkin  v.  Tho- 
rold.  vol.  16,  p.  69 

VOL.  XXXVI  o 4. 


16.  Though  time  be  not  originally  an  es- 
sential part  of  a  contract,  yet  either 
party  may,  by  notice,  insist  on  its  being 
completed  within  a  reasonable  time. 
Parkin  v.  Thoroid.  vol.  16,  p.  69 

H.  A  tenant  was  to  have  a  purchasing 
clause  at  any  time  within  nine  years,  by 
giving  three  months'  notice.  He  gave 
the  notice  at  the  end  of  four  years, 
and  delays  occurring,  the  three  months 
elapsed.  Afterwards,  the  landlord  threat- 
ened hostile  measures  to  compel  a  com- 
pletion, but  subsequently  he  gave  notice, 
that  unless  the  purchase  should  be  com- 
pleted within  SIX  weeks,  he  should  treat 
the  notice  as  void  and  the  right  of  pur- 
chasing as  forfeited.  The  purchase  was 
not  completed  within  the  six  weeks. 
Held,  first,  that  though  a  conditional 
right  to  purchase  must  be  strictly  com- 
plied with,  yet  time  was  not  in  this  case 
of  the  essence  of  the  contract ;  secondly, 
that  if  it  had  been,  it  was  waived  by  the 
landlord's  insisting  on  the  contract  after 
the  expiration  of  the  three  months; 
thirdly,  that  time  was  not  made  of  the 
essence  of  the  contract  by  the  notice ; 
and  fourthly,  that  six  weeks  was  not, 
under  the  circumstances,  a  reasonable 
time.     Pegg  v.  fVisden.       vol.  16,  p.  239 

12.  On  the  sale  of  an  advowson,  the  pur- 
chase-money was  to  be  paid  on  a  fixed 
day,  and  the  conveyance  to  be  executed, 
but,  in  default  of  payment,  the  purchaser 
was  to  pay  interest.  The  purchase  was 
not  completed,  through  the  default  of 
the  vendor.  Held,  that  no  interest  was 
payable.     Weddall  v.  Nixon. 

vol.  17,  p.  160 

18.  A  condition,  that  **  if,  from  any  cause 
whatever,  the  purchase  shall  not  be  com- 
pleted on  a  day  named,  the  purchaser 
shall  pay  interest  on  the  purchase-money, 
from  that  day  till  the  completion  of  the 
purchase,"  is  inoperative,  where  a  good 
title  has  not  been  shewn  by  the  default 
of  the  vendor  within  the  time  stipulated; 
but  it  is  operative  where  it  is  the  result 
of  accident,  or  of  something  which  could 
not  have  been  guarded  against  by  the 
vendor.     Sherwin  v.  Shakespeare, 

vol.  17,  p.  271 

14.  Upon  the  sale  of  a  reversion,  interest  is 
payable  from  the  time  appointed  for  com- 
pletion.   Bailey  v.  Collett,  vol.  18,  p.  179 

16.  On  a  sale  by  the  purchaser  under  a 
condition  that  **  if,  from  any  cause  what- 
ever,  the  purchase-money  was  not  paid 
on  a  given  day,  interest  would  be  pay- 
able." Held,  that  a  delay  caused  by  re- 
quiring proof  of  the  fact  of  payment  of 
the  before  mentioned  debts  and  legacies, 
did  not  prevent  the  operation  of  the  con- 
dition.   Storry  V.  Walsh,      vol.  18,  p.  669 

16.  When  a  mortgagee  agrees  to  take  a 
portion  of  his  debt  in  lieu  of  the  whole, 
upon  payment  on  a  given  day  the  Court 

H  H 


466 


GENERAL  INDEX. 


will  not  relieve  agninat  the  effect  of  ita  1 
nonpayment  on  tbat  day. 

D,  waa  indebted  to  C.  in  69,000/.  By 
a  deed  made  between  D.,  C  and  &(a 
Burety),  C  covenanted  that  if  XX  or  S, 
ahoufd  pay  him  38,0001.  on  a  day  named, 
he  would  accept  it  in  full  aatiafaction  of 
the  whole  debt.  Z>.  covenanted  to  pay  it 
on  the  day,  and  D.  and  &  covenanted  to 
pay  interest  on  it  to  the  da^  and  after- 
warda.  Default  waa  made  in  payment, 
hut  intereat  waa,  for  four  years  after- 
warda,  received  by  C.  on  the  38,000/. 
Held,  that  D,  was  liable  for  the  whole 
debt  of  69,000/.,  and  was  entitled  to  no 
equitable  relief  against  the  default  in 
payment  on  the  day  fised.  Ford  v.  The 
Earl  ^  Chetterfitld,  vol.  1 9,  p.  428 

17.  The  time  for  paying  the  deposit  may 
be  made  an  essential  term  for  entering 
into  a  contract  for  sale  of  an  estate. 
Honeffman  v.  Marryat.  vol  21,  p.  14 

18.  In  contracts  for  the  lease  of  working 
mines,  time,  though  not  named,  is,  from 
the  fluctuating  nature  of  the  property, 
considered  as  of  the  essence  of  the  con- 
tract, and  the  intended  lessee  may  there- 
fore fix  a  reasonable  time  for  completion, 
and,  on  the  lessor's  default,  may  rescind 
the  contract.    Moehiryde  v.  Weeku, 

vol.  23,  p.  533 
la  Letters-patent  dated  the  26th  of  Febnt- 
ary,  1853,  were,  under  the  16  Vict.  c.  5, 
B.  2,  to  cease  "  at  the  expiration  of  three 
vaara  firom  the  date  thereof,  unless  there 
be  paid,  before  the  expiration  of  the  said 
three  years,"  an  additional  atamp  of  50/. 
This  stamp  duty  was  paid  on  the  26th  of 
February^  1858.  Held,  that  the  payment 
had  been  made  within  the  time,  and  that 
the  patent  was  atill  Bubaiating.  Williamt 
v.  Nath,  vol  28,  p.  93 

20.  Time  made  of  the  essence  of  a  contract 
by  a  special  condition.  Hudtom  v.  Tempie, 

vol.  29,  p.  &Z6 

21.  A,  agreed  to  Bell  to  B.  a  piece  of  land. 
A,  waa  to  make  a  new  road,  of  which  B. 
waa  to  have  the  uae,  and  B,  waa  to  expend 
3,000/.  in  building  a  house  on  the  pro- 
perty. The  contract  waa  to  be  completed 
on  tne  Ist  of  jiurmsi,  interest  waa  pay- 
able  if  not  completed  on  that  day,  and 
time  was  declared  to  be  of  the  easence 
of  the  contract  aa  re^farded  the  making 
of  ol^ectiona  to  the  title.  The  contract 
not  having  been  completed,  the  vendor 
on  the  4th  of  Amguttt  gave  notice  that  he 
rescinded  the  contract  unless  completed 
within  a  month.  At  this  time  there  only 
reaaained  two  aubstaniial  requisitions, 
and  which  the  vendors  were  taking  steps 
to  comply  with.  Held,  that  time  was 
not  of  the  essence  of  the  contract;  ae- 
condly,  that  the  notice  waa  not  reaaon- 
able.     WtlUw.MaxmU.    (No.  1.) 

vol.  32.  p.  408 
22.  By  a  oontract  for  the  Bale  of  an  estate. 


it  was  stipulated  "  that  i^  from  any  came 
whatsoever,  the  purchaae  should  not  be 
completed,"  on  a  day  named,  the  pur- 
chaser should  pay  interest  on  his  pur- 
chase-money from  that  day  until  the 
completion.  It  became  neoesaary  to  io- 
atitute  a  auit  to  rectify  the  power  under 
which  the  vendors  sold,  in  order  to  make 
a  good  title,  and  a  delay  occurred  in  com- 
pleting. There  being  no  wilful  defiiult 
on  the  part  of  the  vendor:  Held,  that 
the  purchaser  was  bound  to  pay  interest, 
and  was  entitled  to  the  corrcspoodiBg 
rents.    Lord  Paiemrtiom  ▼.  Turner. 

voL  33,  p.  524 

23.  Where  conditions  of  sale  fix  periods  for 
the  delivery  of  the  abstract,  the  comple- 
tion of  the  purchase,  and  from  which  in- 
tereat shall  run,  **  if,  from  any  cauBe  what- 
ever," the  purchaae  should  not  he  com- 
pleted, the  purchaser  must  pay  interest 
from  the  time  fixed,  though  the  ceoiple- 
tion  is  delayed  beyond  the  time  specified, 
in  consequence  oi  the  Btate  of  die  tide, 
if  there  be  no  fraud  or  wilftd  delay  oo 
the  part  of  the  vendor.    Ficksrt  v.  Hond. 

voL3S,  p.630 

24:.  By  conditions  of  sale  the  abslract  iru 
to  be  delivered  before  the  18th  of  Ft^rm- 
ary^  the  purchaser  waa  to  take  the  reoti 
from  the  25th  of  Af  ardk,  and  the  purchase 
was  to  be  completed  on  the  24th  of  Jme. 
And  if,  from  any  cause  whatever,  the 
completion  should  be  delayed  after  tbat 
time,  the  purchaser  waa  to  pay  interest 
at  5/.  per  cent.  Imperfect  abatiactiwere 
delivered,  and  a  complete  abstract  wu 
not  delivered  until  the  17th  of  Jssf.  Far- 
ther delay  having  occurred  in  completing^ 
the  vendor  deposited  the  purchsse-aiooey 
at  a  banker's,  and  gave  notice  in  Jugnt 
that  he  would  pay  no  interest  Held, 
that  as  there  was  no  frmud  or  wilful  delay 
on  the  part  of  the  vendois,  and  as  the 
delivery  of  an  imperfect  ahstFaet  aroie 
simply  from  the  state  of  the  title,  the 
purchaser  must  pay  interest.    /M. 

25.  Where  a  purchaser  agrees  that  \U 
"  from  any  cause  whatever,"  the  purchase 
ahall  not  be  completed  on  the  day  fixed, 
he  will  pay  interest,  the  rule  is  thia:  he 
must  pay  Buch  interest,  unless  the  delay 
haa  been  occasioned  by  any  misoqodofit  oe 
the  part  of  the  vendor.    tFUUam  v.  Glto- 

v^34,p.52S 


TITHE  COMMUTATION  ACT. 

1.  A  confirmed  award  under  the  '^  Tithe 
Commutation  Act"  is  final  aa  bctwen  the 
tithe  owners  and  tithe  payen,  bat  doei 
not  exclude  from  further  inveatigstion  a 
case  between  the  tidie  owncia  themselves, 
in  which  there  was,  before  the  award,  a 
just  title  to  tithes,  which  by  aoddcotsad 
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raiitake  was  not  brouglit  forward    till 
after  the  award  was  made. 

Thus,  by  an  award,  made  with  the  con- 
currence of  A^  the  patron,  the  whole 
rent-charge  was  made  payable  to  B.t  the 
rector,  A.  being  at  the  time  entitled  to 
one-half  of  the  com  tithes,  but  ignorant 
of  his  rights.  Held,  that  A.  might  have 
relief  in  this  Court  as  against  6.  Clarke 
▼.  Yongt,  vol.  5,  p.  523 

2.  A,  and  B,  were  entitled  to  tithes  in 
equal  moieties.  8,^  under  mistake,  re- 
ceived the  whole,  a  bill  by  A.  against  B, 
for  his  moiety  was  dismissed  with  costs 

8.  The  right  to  tithes,  as  against  an  eccle- 
siastical corporation  aggregate,  is  barred 
under  the  3  &  4  WUL  4,  c.  27,  by  non- 
payment  for  twenty  years.  The  Dean  and 
Ckapier  of  Ely  ▼.  Bliss,  vol.  £,  p.  674 

4.  The  right  to  the  tithes  of  an  allotment 
generally  follows  the  right  to  the  old 
tenement,  in  respect  of  which  the  allot- 
ment is  made.     Blackford  v.  Kirkpatrick. 

vol.  6,  p.  232 

6,  By  the  common  law,  the  rector  has  a 
right  to  all  such  tithes  as  the  vicar  is  not 
proved  to  be  entitled  to,  and  the  title  of 
the  vicar  must  rest  either  on  direct  proof 
of  an  endowment,  or  on  an  endowment  to 
be  inferred  by  prescription  or  usage.  At- 
iarney- General  v.  Ward,      vol.  11,  p.  203 

6.  Tithes  of  peas  and  beans  have  been 
held  to  be  comprised  in  the  description  of 
<*  tithes  of  com."    JHd. 


TITLE  OF  PLEADINGS. 
[See  Ireeoularitt.] 

TITLE  TO  PROPERTY. 

[See  Abstract,  Acceptamcb  op  Title, 
Spbcipic  Performance  (Reference 
AS  to  Title),  Statute  of  Limita- 
tions.] 

1.  A  good  title  may  be  made  to  an  estate, 
although  the  origin  cannot  be  shewn  by 
any  deed  or  will ;  but  it  must  be  shewn, 
that  there  has  been  such  a  long  uninter- 
rupted possession,  enjoyment  and  dealing 
with  the  property,  as  afford  a  reasonable 
presumption  that  there  is  an  absolute 
title  in  fee  simple.     CoUrell  v.  Watkins. 

vol.  1,  p.S61 

2.  P,  and  fT.,  as  solicitors  for  the  tenant 
for  life,  held  the  title-deeds,  which  after- 
wards passed  into  the  possession  of  W, 
and  C,  their  successors.  The  tenant  for 
life  died,  and  the  estate  then  stood  li- 
mited first  to  F.  and  W.  for  500  years,  to 


secure  a  sum  of  2,000/.  with  remain- 
der to  trustees  for  600  years,  to  secure  a 
jointure  and  portions  with  remainder  to 
A,  B.  in  tail.  A.  B.  being  an  infant,  a 
suit  was  instituted  on  his  behalf,  in  which 
the  2,000/.  was  raised  on  the  security  of 
the  term.  Upon  that  occasion  F,  and 
ir.  covenanted  with  the  mortgagees  to 
produce  the  title-deeds  Irom  time  to 
time,  and  not  to  part  with  them;  but 
they  were  relievable  from  the  ^venant 
on  certain  terms.  A  receiver  was  ap- 
pointed in  the  suit,  and  the  Court  di- 
rected the  costs  of  the  solicitors  of  the 
suit  to  remain  charges  upon  the  estate 
at  interest  W.  and  C.  were  solicitors  in 
the  suit  for  A,  B.  A,  J3.,  upon  coming 
of  age,  presented  a  petition  for  the  deli- 
very of  the  title-deeds.  Held,  that  (in- 
dependently of  the  covenant)  fV,  and  C. 
held  the  deeds  for  A,  B.,  and  not  for  the 
termors,  but  the  covenant  having  been 
entered  into  for  the  benefit  of  the  infant, 
F.  and  W.  were  not  bound  to  part  with 
the  deeds  until  released  from  their  co- 
venant. Held  also,  that  W,  was  not 
entitled  to  bold  the  deeds  for  the  trustees 
of  the  term  of  600  years,  or  for  any  costs 
other  than  those  of  seeing  himself  properly 
released  from  the  covenant,  and  tliat  he 
had  no  right  to  require  them  to  be  deli- 
vered to  the  receiver  in  the  cause.  Ho- 
tham  v.  Somerville,  vol.  5,  p.  360 

8.  Upon  the  sale  of  a  leasehold  for  lives, 
expressed  to  have  been  granted  by  a 
corporation  in  consideration  of  the  sur- 
render of  a  prior  lease,  the  title  to  the 
surrendered  lease  must  be  shewn.  Hodg- 
kinson  v.  Cottper,  vol.  9,  p.  304 

4.  The  Defendant  sold  and  conveyed  to  the 
Plaintiff  some  undivided  shares  in  vari- 
ous properties.  Disputes  afterwards 
arose  as  to  what  shares  had  been  pur- 
chased. They  agreed  to  settle  all  these 
disputes,  and  signed  a  written  agreement 
that  the  Plaintiff  should  pay  the  Defend- 
ant 9,500/.,  And  that  the  Defendant  should 
execute  such  deeds  as  the  Plaintiff  should 
require  for  the  conveyance  of  the  estates. 
Upon  a  bill  for  specific  performance, 
Held,  that  the  Defendant  was  not  bound 
to  deduce  any  title  to  the  property.  Goii. 
eom  V.  Turner,  vol.  15,  p.  46 

5.  A  purchaser  roust  take  a  title,  though 
depending  on  the  invalidity  of  a  volun- 
tary conveyance,  as  against  a  purchaser 
for  valuable  consideration,  with  notice. 
ButUrfield  v.  Heath.  voL  15,  p.  408 

6.  Distinction  between  shewing  a  good  title 
on  the  abstract  and  verifying  it  Sherwin 
T.  Shakespeare,  vol.  17,  p.  267 

7.  Any  remainderman  whose  estate  is 
vested  may  maintain  a  bill  against  the 
tenant  for  life,  for  the  sole  purpose  of 
production  and  inspection  of  the  muni- 
ments of  title.      If  the  tenant  for  life 
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BUggeits  that  the  purpose  for  which  pro- 
ductioD  is  requireid  !■  improper,  the  omu 
is  OD  him  to  shew  it.  bavit  v.  Earl  qf 
Dysart.  vol  20,  p.  405 

{PenneU  T.  Earl  tjf  Dysari, 

vol.  27f  p.  642) 

8.  This  right,  however,  only  exists  when 
the  title  of  the  remainderman  is  undis- 
puted ;  for  if  there  be  a  reasonable  cause 
for  litigating  his  title,  he  cannot  compel 
production.     Ibid, 

9.  The  mortgagee  of  A,  (an  alleged  re- 
mainderman) instituted  a  suit  against  B. 
(the  alleged  tenant  for  life)  for  the  mere 
production  of  the  title-deeds.  B.  set  up 
a  bona  fide  objection,  that  J.*b  estate  had 
become  forfeited,  and  also  that,  by  the 
terms  of  the  mortgage  deed,  the  estates 
in  question  were  not  comprised  therein. 
The  assignees  of  A.  (who  had  become 
bankrupt),  though  interested  in  the  latter 
question,  were  not  parties  to  the  suit. 
The  Court  declined  adjudicating,  inci- 
dentally, on  the  Plaintiff's  right,  and  dis- 
missed the  bill  with  costs.    Ibid, 

10.  By  the  conditions  of  sale,  the  title- 
deeds  were  to  be  delivered  to  **  the  pur- 
chaser of  the  largest  lot"  jf.  purchased 
the  largest  lot  in  value  and  extent,  but 
B.  purchased  several  lots,  whooe  aggre- 
gate value  and  extent  exceeded  those  of 
A.*B  lot.  Held,  that  A.  was  entitled  to 
the  custody  of  the  deeds.  Seott  v.  Jack- 
man,  vol.  21,  p.  110 

11.  A  title  depending  on  the  validity  of  a 
purchase  by  a  solicitor  from  his  client 
forced  on  an  unwilling  purchaser,  on 
proof  of  the  validity  of  the  transaction, 
though  given  in  the  absence  of  the  client. 
Spencer  v.  Topham,  vol.  22,  p.  573 

12.  On  the  purchase  of  an  underlease,  it  is 
not  a  valid  objection  to  the  title,  that  the 
underlease  nuty  become  forfeited  by  Che 
non-performance  of  the  covenants  in  the 
original  lease.    Hayford  v.  Criddle. 

vol.  22,  n.  477 

13.  Th«  legal  tenant  for  life  is  entitled  to 
the  custody  of  the  title-deeds,  and  they 
will  not  be  ordered  to  be  deposited  in 
Court,  merely  because  the  tenant  for  life 
is  heir-at-law,  and  claims  the  immediate 
reversion  against  the  residuary  devisee. 
Gamer  v.  Hamnyngton.        vol.  22,  p.  627 

14.  When  a  sale  is  directed,  every  party  to 
the  suit  having  the  title-deeds  is  bound 
to  facilitate  the  sale.  Knott  v.  Cottee, 
(No.  4.)  vol.  27,  p.  3Z 

15.  When  money  in  Court  is  subject  to  a 
trust  for  investment  in  land,  and  the  te- 
nant for  life  enters  into  a  provisional 
contract  for  the  purchase  of  an  estate, 
subject  to  conditions  of  sale,  the  Court 
makes  a  general  reference  as  to  the  title, 
and  not  whether  a  good  title  can  be  made 
subject  to  the  conditions  of  sale.  Meyrick 
y.lams.  vol.84,  p.  58 


TOLLS. 

[&«  Mortmain.] 

1.  Mortgagees  of  the  tolls  of  the 
Docks  held  to  have  a  priority  over  judg- 
ment creditors  of  the  concern.  Jma  v. 
Trusteei  qf  the  Birkenhead  Dockt, 

vol.  20,  p.  332 

2.  I  n  a  suit  by  mortgagees  of  a  dock  against 
the  trustees  and  a  judgment  creditor,  the 
chairman  was  appointed  receiver  of  the 
tolls,  with  direction  to  pay  into  Court  the 
balance,  after  paying  the  expenses  of 
carrving  on  the  concern  and  the  interest 
on  the  mortgages.  A  judgment  creditor 
having  afterwards  proceHed  to  attach 
the  tolls  under  "  The  Common  Law  Pro- 
cedure Act,"  was  restrained  by  injanc- 
tion.     Ibid. 

3.  It  was  insisted,  that  the  possessios  of 
the  receiver  was  either  that  of  the  dock 
company  or  of  the  mortgagees,  and  thit 
in  the  former  case  the  judgment  creditor 
ought  not  to  be  restrained  in  the  exercise 
of  his  legal  remedies  against  the  com- 
pany ;  and  in  the  second,  that  the  mort- 
gagees had  no  power,  under  the  acts  of 
parliament,  to  carry  on  the  concern,  hut 
this  argument  was  held  unavailing.  JUL 


TRADE  MARKS. 

1.  The  ground  on  which  the  Court  protects 
trade  marks  is,  that  it  will  not  permit  t 
party  to  sell  his  own  goods  as  the  goods 
of  another ;  a  party  will  not,  therefore, 
be  allowed  to  use  names,  marks,  letters, 
or  other  indicia  by  which  he  may  pass  olf 
his  own  goods  to  purchasers  as  the  manu- 
facture of  another  person.  Perry  t. 
Truefitt,  vol.  6,  p.  66 

2.  Injunction  to  restrain  a  psrty  from 
making  and  sending  to  TVcrtey  watches 
having  the  Plaintiff's  name  or  the  word 
"  warranted**  engraved  thereon  in  Turk- 
ish characters  in  imitation  of  the  PUio- 
tiff 's  watches.    Gout  v.  AieplogU, 

▼ol.  6,  p.  69,  D. 
8.  A  blacking  manufactory  had  long  b«en 
carried  on  under  the  firm  of  Doy  4" 
Martin,  at  97  High  Holbom.  The  exe- 
cutors of  the  survivor  continued  the  busi- 
ness under  the  same  name.  A  person  of 
the  name  of  Day  having  obtained  the 
authority  of  one  Martin  to  use  his  name, 
set  up  the  same  trade  at  90|  Holbern  HUl, 
and  sold  blacking  as  of  the  manufacture 
of  Day  4-  Martin,  90|  Holbom  HiU,  in 
bottles  and  with  labels  having  s  geoersl 
resemblance  to  those  of  the  original  fino. 
He  was  restrained  by  injunction.  Crrft 
V.  Day,  vol.  7,  p-  W 

4.  Principles  on  which  the  Court  inteHiens 
to  prevent  the  use  of  trade  marks.  /M. 

5.  The  Plaintiff  invented  and  sold  a  ne- 
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dicine  under  his  own  name.  The  De- 
fendant also  made  and  sold  a  similar 
medicine,  and  on  his  labels,  he  used  the 
Plaintiff's  name  and  certain  certificates 
given  of  the  efficacy  of  the  PJaintiff's 
medicine,  in  such  an  ingenious  manner, 
as,  primA  facie,  though  not  in  fact,  to  ap- 
propriate and  apply  them  to  his  own 
medicine.  Held,  that  although  there 
were  other  differences  in  the  mode  of 
selling,  the  proceeding  was  wrongful,  and 
the  Defendant  was  restrained  by  injunc- 
tion.    Franks  v.  Weaver,    vol.  10,  p.  297 

6.  The  Plaintiff  Thamae  Hoiloway  sold  a 
medicine  of  "  Hoiioway'a  pills."  The 
Defendant  Henry  Hoiloway  commenced 
selling  pills  as  "  H.  Holloway'%  pills," 
but  in  boxes,  similar  to  the  Plaintiff's, 
and  with  a  view  of  passing  off  his  pills  as 
the  Plaintiff's.  He  was  restrained  by 
injunction.     Hoiloway  v.  Hoiloway. 

vol.  13,  p.  209 

7*  In  cases  of  alleged  colourable  imitations 
of  trade  marks,  the  Court  has  not  to  con- 
sider whether  manufacturers  could  distin- 
guish between  the  articles,  but  whether 
the  public  would  probably  be  deceived  by 
the  alleged  spurious  imitation.  Shrimpton 
V.  LaighL  vol.  18,  p.  164 

8.  The  Defendant  innocently  used  the 
Plaintiff's  trade  marks,  and,  on  being 
served  with  the  bill,  he  removed  the 
labels,  and  gave  an  undertaking  not  to 
sell  any  more,  but  refused  to  pay  the 
costs.  The  suit  was  continued  to  a  hear- 
ing, and  the  account  of  profits,  which 
were  very  trifling,  was  waived.  Held, 
that  the  Defendant  must  pay  the  whole 
costs  of  suit.    Burgeu  v.  Hills. 

vol.  26,  p.  244 

9.  A  suit  was  instituted  to  restrain  the 
user  of  a  trade  mark,  and  for  an  account. 
No  application  was  made  to  the  Defend- 
ant before  suit,  and  the  Defendant  said 
he  would  have  desisted  if  applied  to. 
At  the  hearing,  the  account  was  aban- 
doned, but  a  perpetual  injunction  was 
granted.  Held,  that  the  Defendant  must 
pay  the  costs.    Burgess  v.  Hately, 

vol.  26,  p.  249 

10.  A  Defendant  ia  liable,  in  equity,  to 
account  for  the  profits  made  by  the  user 
of  a  Plaintiff's  trade  mark,  though,  at 
the  time  of  the  user,  he  may  have  been 
ignorant  of  the  rights  and  of  the  exist- 
ence of  the  Plaintiff,  and  notwithstanding 
that,  to  entitle  him  to  recover  damages 
at  law,  it  may  be  necessary  to  prove  a 
scienter,     Cariier  v.  Carlih. 

vol.  81,  p.  292 

11.  A  person  innocently  selling  goods  bear- 
ing the  spurious  traae  mark  of  another 
person  is  not,  in  equity,  liable  to  account 
for  the  profits  made  thereby,  but  the 
owner  of  the  trade  mark  is  entitled  to 
an  injunction.    Moel  v.  Couston. 

vol.  33,  p.  £78 


12.  Wine  marked  with  a  counterfeit  of  the 
Plaintiff's  brand  had  been  imported 
into  this  country,  and  A.  B,  had  made 
bond  fide  advances  on  the  security  of 
the  dock  warrants.  An  injunction  having 
been  granted  to  restrain  the  dock  com- 
pany parting  with  it,  the  Court,  on  the  ap- 
plication of  A,  B.,  ordered  the  wine  to  be 
delivered  to  him,  on  the  counterfeit  brand 
being  removed,  but  made  A.  B,  pay  the 
costs  of  the  application.  The  Court 
held  that  the  priority  of  charges  on  the 
wine  were,  first,  the  expenses  of  the  dock 
company;  secondly,  A.  ^.'s  claim;  and 
thirdly,  the  Plaintiff's  costs  of  suit. 
Ponsardin  v.  Peto  ;   Ex  parte  Uzielli. 

vol.  33,  p.  642 

13.  Spurious  champagne,  having  a  counter- 
feit brand,  was  deposited  with  wharf- 
ingers, who,  having  notice  of  the  fraud 
and  that  an  injunction  was  about  to  be 
applied  for,  refused  to  deliver  it  over 
to  the  holder  of  the  dock  warrants. 
The  Court,  upon  bill  filed,  restrained 
an  action  for  damages  for  the  non- 
delivery, commenced  by  the  holder 
of  warrants  against  the  wharfingers. 
Hunt  V.  Maniere,  vol.  34,  p.  157 


TRANSFER. 
[See  Shares  (Transfer).] 

1.  By  a  local  and  personal  act,  transfers 
of  debentures  were  to  be  by  indorsement 
by  deed  and  in  a  given  form,  and  were 
to  be  entered  in  the  books  of  the  com- 
pany, and  "  after  such  entry,  but  not  till 
then,  the  assignee  was  to  be  entitled  to 
the  benefit"  Held,  that  this  did  not 
apply  to  a  transfer  by  act  of  law,  as  in 
the  case  of  bankruptcy.      Lane  v.  Smith, 

vol.  14,  p.  49 

2.  When  two  suita  are  instituted  for  the 
same  object  in  different  Courts,  the  par- 
ties ought  themselves  to  apply  to  the 
Lord  Chancellor  to  have  them  transferred 
to  one  Court  If  they  do  not,  the  Court 
itself  will  apply  to  the  Lord  Chancellor 
for  that  purpose.     Swah  ▼•  Swale, 

vol.  22,  p.  401 


TRAVERSING  ORDER. 

1.  The  production  of  a  writ  of  attachinent 
for  want  of  answer  with  the  sheriff's 
return,  is  sufficient  evidence  to  ground 
the  traversing  order.    Evans  v.  WiUiams. 

vol.  4,  p.  485 

2.  An  application  by  the  Plaintiff  to  take 
a  traversing  order  off  the  file,  cannot  be 
made  ex  parte,    Simmons  v.  Wood, 

vol.  5,  p.  890 

3.  The  Plaintiff  filed  a  traversing  order. 
The  Defendant  afterwards  made  default 
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in  appearing  at  the  hearing.  Held,  (iratt 
that  the  Plaintiff  was  not  entitled  to  take, 
as  of  course,  such  decree  as  he  could 
abide  by,  but  must  go  through  his  case 
and  take  such  decree  as  to  the  Court 
might  appear  just ;  and  secondly,  that 
seryice  of  the  traversing  order  must  be 
proved  by  affidavit.    Evan*  v.  fVillianu. 

vol.  6,  p.  118 

4.  Traversing  note,  obtained  e*  parte  by 
the  Plaintiff,  with  notice  that  the  De> 
fendant's  answer  had  been  sworn,  dis- 
charged, but  the  Defendant  ordered  to 
pay  the  costs.    Aigby  v.  Righy, 

vol.  6,  p.  265 

5.  Order  for  substituted  service  of  a  tra- 
versing note  made,  without  proof  that 
the  Defendant  was  within  the  jurisdic- 
tion.   Hunt  V.  NibUtt.       vol.  25,  p.  124 


TRUST  AND  TRUSTEE. 

[See  Breach  of  Trust,  Cotrustee's 
Liability,  Indemnity,  New  Trus- 
tees, Precatory  Trust,  Release, 
Trust  (Creation),  Trust  (Devolu- 
tion), Trust  (Duration),  Trustee 
Act,  Trustee  (Discretion),  Trustee 
(Liability),  Trustee  (Profiting  by 
Trust),  Trustee  (Purchasing), 
Trustee  Relief  Act,  Trustees' 
Costs,  Trustees'  Discharge,  Trus- 
tees (Number  of)i  Trustees'  Re- 
ceipts.] 

1.  The  Irish  Society  held  to  be  trustees 
for  public  purposes  and  not  account- 
able to  the  companies  of  London,  not- 
withstanding the  latter  were,  after  pro- 
viding for  the  public  objects,  entitled 
to  the  surplus  revenues  of  the  estate 
vested  in  the  former.  Skinnere^  Com- 
pany  V.  The  Irish  Society,     vol.  7,  p.  598 

2.  The  statute  of  the  27  Etiz.  c.  20,  autho- 
rized the  corporation  of  Plymouth  to 
construct  a  watercourse  or  conduit,  for 
bringing  a  supply  of  fresh  water  from  a 
distance  to  Flymouth  for  public  objects, 
as  for  the  supply  of  the  ships  and  town 
and  to  scour  the  haven.  Mills  were 
erected  on  the  watercourse,  and  the  cor- 
poration afterwards  conveyed  away  a 
portion  of  their  interest  in  the  leat. 
Held,  that  the  corporation  had  under- 
taken the  performance  of  a  public 
trust,  and  could  not  divest  themselves 
of  the  means  of  fully  executing  it ; 
that  the  primary  duty  of  the  corpora- 
tion was  to  provide  for  the  public  ob- 
jects contemplated  by  the  act ;  and  that 
the  surplus  water  only,  after  satisfying 
the  public  purposes,  could  be  applied 
to  the  use  of  the  mills.  The  Court 
also  considered  it  to  be  doubtful,  whe- 
ther the  corporation  could  alienate  the 
watercourse,  or  any  part,  for  satisfying 


their  own  debt.  Attorney' General  v.  7k 
Corporation  of  Plymouih.  voL  9,  p.  67 
3.  Trustees  cannot  set  up,  as  against  their 
eeetuie  que  truet  the  adverse  title  of  third 
parties.    Neweome  v.  Flowere. 

voLSOvp.461 


TRUST  (CREATION> 

[See  Constructive  Trust,  Prbcatort 
Trust,  Voluntary  Trust.] 

1.  Settlement  of  husband's  estate  on  hit 
marriage,  in  trust  to  pay  the  rents,  &&, 
'*  unto  or  for  the  maintenance  and  sap- 
port  of  the  husband,  wifie,  and  children, 
or  otherwise,  if  the  trustees  should  think 
proper  to  permit  the  same  to  be  received 
by  the  husband  during  his  life,  without 
power  to  charge,  &c.,"  on  the  bankraptcy 
of  the  husband.  Held,  that  a  trust  had 
been  created  for  the  maintenance  and 
support  of  the  wife  and  children  oat  of 
the  property  during  the  husband's  life. 
Page  V.  tVay.  vol.  8,  p.  20 

2.  A.B^  the  ceeiui  que  tnut  of  money  in 
the  hands  of  a  trustee,  by  deed,  without 
consideration,  directed  part  of  the  divi- 
dends to  be  paid  by  him  for  the  msinte- 
nance  of  an  infiint,  a  stranger  to  J.  B,, 
and  covenanted  to  indemnify  him,  and 
agreed  to  allow  the  same  oat  of  the  divi* 
dends  of  the  trust  fiind.  The  trustee  tc 
cepted  the  new  trust,  and  acted  upon  the 
deed.  Held,  that  there  was  a  vatid  exe- 
cuted trust  created,  which  A.  B,  could 
not  revoke.     Rycrqft  v.  Ckritty. 

▼ol.  3,  p.  23S 
8.  A  testatrix  gave  her  personal  estate  to 
B.  for  the  benefit  of  fi/s  daughters.  A 
invested  the  produce,  together  with 
1,000/.  of  his  own  monej^s,  in  the  funds 
in  his  own  name,  and  afterwards  treated 
and  admitted  the  aggregate  fund  as  held 
in  trust  for  his  daughters.  On  the  death 
of  B,  the  fund  waa  found  mixed  with  like 
funds  of  his  own.  Held,  that  under  the 
circumstances  there  was  sufficieut  to  con- 
stitute a  trust  of  the  1,300/.  in  fovourof 
the  daughters.     Thorpe  v.  Owea. 

vol,  6,  p.  224 
4.  Trustees,  with  the  consent  of  A,  B.,  the 
tenant  for  life,  had  a  power  to  sell  the 
trust  estate,  and  invest  the  produce  in 
other  real  estate.  In  1810  J,  B.,^^ 
the  concurrence  of  the  trustees,  sold  the 
estate  for  8,440/.  and  received  the  pnr- 
chaae-money.  About  the  same  time  ( bat 
whether  with  the  concurrence  of  the  trus- 
tees was  not  proved).  A,  B,  purchased 
another  estate  for  17,400/.  Of  the  8,440/^ 
8,124/.  was  paid  by  A.  B.  in  psrt  pay- 
ment for  the  second  estate;  the  remaiDder 
was  paid  partly  out  of  ^.  B,*b  moneys,  snd 
partly  by  money  raised  by  a  mortgage  of 
the  ettate.    The  estate  was  conveyed  to 
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A.  B,  ID  fee  No  acknowledgment  or 
dcclamtion  of  trust  was  ever  made  by 
J,  B^  aod  be  retained  poiaession  of  the 
estate  till  thirty  years  after,  when  he  be- 
came bankrupt.  The  Court,  against  A. 
By»  assigoees,  presumed,  under  these 
circumstances,  that  the  purchase  had 
been  made  under  the  power  for  the  bene- 
fit of  the  trust,  and  held  that  there  bad 
been  do  such  adrerse  possession,  sod  no 
such  acquiescence  on  the  part  of  the  trus- 
tees, as  to  preclude  the  Court  making  a 
declaration  that  they  had  a  lien  on  the 
estate  to  the  extent  of  the  trust  moneys 
invested  in  its  purchase.  iVtce  ▼.  Blake- 
mate*  vol.  6,  p.  007 

5.  A  testator  by  bis  will  founded  a  charity, 
towards  which  he  directed  certain  and 
definite  sums  to  be  applied,  and  he  de- 
Tiaed  estates  to  a  company  for  that  pur- 
pose. The  will  contained  no  express 
beneficial  gift  to  the  company.  Held, 
howcTer,  under  the  circumsUnces,  that 
the  company  was  entitled  to  the  increased 
rente  of  the  property  after  making  the 
fixed  paymenu*  The  Attomey'General  ▼. 
The  Graeere*  Cempanff.  vol.  6,  p.  526 

6.  A.  B,  invested  a  sum  of  money,  which 
was  aubject  to  the  trusts  of  his  marriage 
settlement,  in  the  purchase  of  a  real  es- 
tate, and  he  added  a  sum  of  500/.  of  his 
own.  Held,  under  the  circumstances, 
that  be  had  devoted  this  sum  to  the  trusts 
of  the  settlement  for  the  benefit  of  the 
parties  entitled  thereunder.  Ouseley  v. 
AnHnUher,  vol.  10,  p.  461 

7>  A.  B,,  after  depositing  in  his  own  name 
in  a  savings  bank  to  the  full  extent  al- 
lowed, made  further  deposits  to  another 
account  in  the  name  of  himself  and  sis- 
ter,  but  nominally  as  trustee  for  her.  By 
the  terms  of  the  act  of  parliament  he  re- 
tained  a  control  over  the  ftind.  Held, 
that  the  sister  was  not  entitled,  the  Court 
thinking  that  the  object  was  to  evade  the 
act,  and  not  to  create  a  trust  in  favour  of 
the  sister.    Field  v.  Lonsdale. 

vol.  13,  p.  78 

8.  Trusts  may  be  constituted  not  merely 
by  direct  declaration  of  trust,  but  also  by 
the  constructive  operation  of  the  conse- 
quences flowing  from  the  acts  of  parties. 
Thus  equity  will  enforce  the  execution  of 
a  trust,  not  only  against  the  trustees 
themselves,  but  against  all  persons  who 
obtain  possession  of  the  property  affected 
by  the  trust,  provided  they  oad  notice  of 
it.     PooUy  V.  Budd*  vol.  14,  p.  34 

9.  A,,  who  sold  500  tons  of  iron  stacked, 
on  his  wharf  to  B,,  in  consideration  of  a 
bill  accepted  by  a  third  party,  gave  an 
acknowledgment  engaging  to  deliver  it 
to  the  bearer,  he  (A.)  *'  having  been  paid 
lor  the  same."  &.  mortgaged  the  iron, 
and  the  bill  having  been  dishonoured,  A. 
refiised  to  deliver  the  iron.  The  mort- 
gagee proceeded  in  equity  to  make  A.  re- 


sponsible for  the  iron.  Held,  that  A»  had 
no  ownership  or  property  in  the  iron  so 
stacked,  and  was  a  trustee,  and  therefore 
a  demurrer  for  want  of  equity  waa  over- 
ruled.    PiooUjf  V.  Budd.        vol.  14,  p.  34 

10.  A  testator  gave  his  leasehold  to  trustees 
for  legatees  in  succession  and  upon  trust, 
if  the  trustees  "  should  think  it  proper  or 
advantageous,  as  to  those  which  were  cus- 
tomarily or  might  be  renewed,"  to  endea- 
vour to  renew.  And  in  order  thereto, 
should,  "if  they  in  their  discretion  should 
think  fit  or  expedient,  but  not  necessa- 
rily or  peremptorily,"  insure  the  lives  of 
the  eesiuie  que  pie  and  apply  the  insur- 
ance money  in  renewing,  and  out  of  the 
rents  and  profits  raise  sufficient  money  to 
renew  so  often  as  a  renewal  should  be  ad- 
visable, and  he  gave  a  power  to  mortgage 
for  the  same  purpose.  Held,  first,  that 
this  was  an  imperative  trust,  and  that  the 
trustees  were  bound  to  renew,  if  they 
could  do  so  on  reasonable  terms;  se- 
condly, that  if  the  trustees  refused,  the 
Court  would  exercise  it;  and  thirdly, 
that  they  were  bound  to  raise  the  neces- 
sary funds,  in  such  a  mcnie  as  would  be 
most  beneficial  to  all  parties  interested. 
Mortimer  v.  ffatte.  vol.  14,  p.  616 

11.  A  testatrix  bequeathed  funds  standing 
in  the  name  of  A.  (her  trustee)  to  B.,  C, 
and  /)•  (her  executors)  upon  certain 
trusts,  and  she  directed  A*,  within  six 
months  after  her  death,  to  execute  a 
deed,  declaring  that  he,  his  executors, 
&c,  would  "  thenceforth"  stand  and  be 
possessed  of  the  funds  upon  the  trusts 
declared  by  her  will.  Held,  that  A.  was 
a  CO- trustee  of  the  funds  under  the  will, 
and  could  not  safely  transfer  them  to  B., 
C,  and  /).  without  the  sanction  of  the 
Court.    Iredell  v.  IredelL   vol.  18,  p.  202 

12.  Upon  assenting  to  a  specific  bequest 
given  to  them  in  trust,  executors  forth- 
with become  trustees.    JHx  v.  Bwford, 

vol.  19,  p.  409 

13.  On  the  marriage  of  a  lady,  her  brother 
and  heir  presumptive  became  a  trustee 
of  her  real  estate.  He  afterwards  pur- 
ported to  convey  it  to  new  trustees,  and 
he  also  executed  a  deed  reciting  that  she 
was  of  age  on  her  marriage.  On  her 
dcHth,  it  turned  out  that,  under  a  common 
mistake,  she  was  an  infant  at  her  mar» 
riage,  and  that  her  settlement  was  inope- 
rative as  to  her  real  estate,  which  de- 
scended on  the  brother  as  her  heir.  Held, 
that  the  brother  was  not  bound,  by  his 
acts,  to  give  efiect  to  the  settlement. 
Campbell  v.  Jngilby,  vol.  21,  p.  567 

14.  A*  purchased  shares  in  a  joint-stock 
bank,  and  had  them  transferred  into  the 
joint  names  of  herself  and  B.  By  the 
rules  of  the  bank,  there  was  to  be  no 
benefit  of  survivorship  between  share- 
holders. B*  survived  A^  and  there  being 
clear  evidence  that  A,  intended  B,  to  take 
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beneficially  and  not  as  trustee,  the  Court 
held  that  the  legal  title  was  complete  in 
B,y  and  that  she  was  entitled  to  the  shares 
by  survivorship.     Garrick  v.  Taylor, 

vol.  29,  p.  79 
]  6.  Trustee  defaeto,  held  liable  to  account 
as  a  trustee  dejure,    Hennetuy  v.  Bray, 

vol.  83,  p.  96 


TRUST  (DEVOLUTION). 

1.  Devise  by  testator  "  of  all  the  lands  and 
hereditaments  vested  in  him  as  trustee 
or  mortgagee  in  fee,"  held  to  pass  trust 
estates  vested  in  the  testator,  but  not  in 
fee.  Greenwood  y.lVakfford,  vol.  1,  p.  576 

2.  A  testator  devised  real  and  personal  es- 
tate, on  certain  trusts,  which,  as  the 
Court  considered,  the  testator  intended 
to  be  performed  by  his  trustees  named, 
and  the  survivors  and  survivor,  and  by 
the  heirs  and  assigns,  or  by  the  execu- 
tors or  administratora,  of  the  survivor. 
The  will  contained  no  power  to  appoint 
new  trustees.  The  surviving  trustee  de- 
vised and  bequeathed  the  trust  estates 
and  powers  to  ^.,  B.  and  C,  upon  the 
trusts  of  the  first  will.  Held,  that  this 
devise  and  the  appointment  of  jf.,  B.  and 
C.  as  trustees,  were  valid.  Titley  v.  Wol" 
ttenholme.  vol.  7»  p.  425 

3.  Where  a  trust  estate  is  limited  to  several 
trustees,  and  the  survivors  and  survivor 
of  them,  and  the  heirs  of  the  survivor  of 
them,  the  surviving  trustee  does  not  com- 
mit a  breach  of  trust  by  not  permitting 
the  trust  estate  to  descend,  or  by  devising 
it  to  proper  persons,  on  the  trusts  to 
which  it  was  subject  in  the  hands  of  the 
surviving  trustee.     Semble,     Ibid, 

4.  The  1  WilL  4,  c.  47,  s.  12,  does  not 
apply  to  a  case  where  an  estate  is  devised 
to  a  trustee  during  the  life  of  a  cestui  que 
trust,  with  remainders  over ;  and  by  the 

disclaimer  of  the  trustee,  the  legal  estate 
descends  on  the  heir.    Heming  v.  Archer, 

vol.  7,  p.  515 

5.  Demurrer  to  a  bill  filed  by  the  repre- 
sentatives of  a  trustee  Defendant,  who 
had  died  after  decree,  and  whose  interest 
had  survived  to  a  Co- Defendant,  allowed 
with  costs.    Buchanan  v.  Malint. 

vol.  11,  p.  52 

6.  Where  one  of  several  trustees  dies  pend- 
ing a  suit  which  does  not  seek  to  charge 
them  personally  in  that  character,  his  re- 
presentatives are  not  necessary  parties ; 
for  the  trusteeship  survives.  The  London 
Gaslight  Company  v.  Spottiswoode, 

vol.  14,  p.  264 

7.  A  testator  gave  a  power  of  sale  to  two 
trustees  and  the  survivor,  "  his  heirs,  ex- 
ecutors and  administrators.'*  Held,  that 
a  title  dependent  on  a  sale  by  the  de- 
visee in  trust  of  the  survivor,  was  too 
doubtful  to  force  on  a  purchaser;  and 
held,  secondly,  that  the  defect  was  cured. 


by  the  release  of  all  Che  eesiuia  fw  trust 
to  the  representatives  of  the  surviving 
trustee.     MacdonaldY.  Walker, 

vol.  14,  p.  566 

8.  Where  a  naked  power  is  given  to  several, 
it  cannot  be  exercised  by  the  sorvivon ; 
but  if  a  power  be  annexed  to  an  office, 
any  persons  filling  the  oifice  may  execute 
it.  Power  **  to  my  executors  hereinafter 
mentioned,  with  the  approbation  of  my 
trustees  for  the  time  being,"  to  sell  real 
estate,  held  by  the  Master  of  the  Rolla, 
upon  the  context,  not  to  authorize  s  sale 
by  the  survivor  of  die  executors,  but  the 
Lords  Justices  dissented  from  this  deci- 
sion. Brassey  v.  Chalmers,  voL  16,  p.2Sl 

9.  A  trustee  devised  *'  all  his  real  esutes, 
whatsoever  and  wheresoever,"  charged 
with  a  legacy.  Held,  that  the  trust  es- 
tates did  not  pass.  Hope  v.  LiddelL  (No. 
1.)  vol.  21,  p.  183 

.10.  A  testator  devised  a  freehold  hoote  to 
trustees  on  certain  trusts,  and  said,  in 
effect,  **  [  hereby  declare  and  direct" 
.that,  during  the  minority  of  the  eestuit 
que  trustt  the  estate  **  shall  and  may"  be 
.devised  by  the  trustees  (naming  them) 
and  the  survivor  and  his  executors  sod 
administrators  at  rack-rent  for  twenty- 
one  years.  The  trustees  disclaimed,  and 
a  proper  lease  was  granted  by  the  heir- 
at-law,  on  whom  the  estate  had  descended. 
The  Master  of  the  Rolls  held,  that  the 
lease  was  valid,  but  the  Lord  Chancellor 
held  the  contrary.    Robson  ▼.  Flight, 

vol.  34,  p.  110 


TRUST  (DURATION  OF). 

[See  Estate  in  Fee,  Life  Estate, 
Trustees'  Estate.] 

1.  Where  parties  call  on  trustees  to  part 
with  their  estate  on  the  ground  that  their 
trusts  have  terminated,  they  are  bound 
clearly  and  satisfactorily  to  shew  the  fact 
to  the  trustees.    Hotford  v.  Plupps. 

vol.  3,  p.  43* 

2.  Bequest  of  Consols  to  A,  B,,  ufewte  eovertt 
to  be  transferred  to  her  in  her  own  Dame, 
and  the  interest  to  be  for  her  separate  use. 
the  principal  to  remain  in  trust  of  the 
executors  till  the  youngest  of  her  chiidrro 
attained  twenty-one,  when  the  principal 
was  to  be  her  own  ;  or  in  case  of  her  de- 
mise it  was  to  devolve  to  her  husband. 
The  trustees,  on  the  death  of  the  testatrix, 
transferred  the  fund  to  A,  B,,  and  she  and 
her  husband  afterwards  sold  it  out,  and 
they  both  signed  the  transfer.  Held,  that 
a  breach  of  trust  had  been  committed, 
though  A,  B,  had  made  a  valid  disposi- 
tion to  the  transferee.    Crosby  v.  Church, 

vol.  5,  p.  485 

8.  Devise  to  trustees  and  their  heirs— Held 

to  confer  an  estate  co-extensive  only  mth 
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the  trusts  they  had  to  perform.     fVard  v. 
Bmrbury.  vol.  18,  190 

4k  Devise  of  freeholds  to  trustees  *'  and  their 
heirs,"  upon  trust  to  receive  the  rents  and 
pay  thero  to  E.  W.  {feme  covert)  for  her 
separate  use;  and  after  her  death,  upon 
trust  to  sell  and  divide  amonj^st  her  chil- 
dren, and,  in  default,  to  apply  the  rents 
towards  the  education  of/.  fF,  until  he 
atuin  twenty-one;  and  (continued  the 
testator)  '*  when  /.  fV.  shall  so  have  at- 
attained  that  age,"  I  devise  to  him  and 
his  heirs  all  my  real  and  personal  estate. 
Held,  on  the  death  of  £.  fF.  without 
issue,  that  /.  W.  took  the  legal  estate  in 
fee.     JbiiL 

5.  Estate,  limited  by  deed,  to  trustees  and 
their  heirs,  to  preserve,  &c.,  construed  an 
estate  pur  autre  vie,  to  effect  the  general 
intention  of  the  deed.  Beaumont  v.  The 
Marquis  of  Salitbury.  vol.  19,  p.  198 

6.  An  estate  was  limited  to  trustees  ^'  and 
their  heirs"  to  preserve  contingent  re- 
mainders, and  it  was  subsequently,  and 
after  another  life  estate,  limited  to  the 
same  trustees  for  500  years  to  raise  por- 
tions. It  was  held,  having  regard  to  the 
clear  intention,  that  the  estate  to  the 
trustees  "and  their  heirs"  must  be  con- 
trolled, and  that  they  took  an  estate  pur 
autre  vie,  so  as  to  give  eff'ect  to  the  term 
of  500  years.    Ibid. 

7.  Devise  to  trustees  and  their  heirs  to  pre- 
serve contingent  remainders.  Held,  to 
pass  an  estate  during  the  life  of  the  te- 
nant for  life  only,  and  not  in  fee.  Had- 
delsey  v.  Adams,  vol.  22,  p.  266 

8.  Duration  of  power  to  sell  or  mortgage. 
Wolley  V.  Jenkins,  vol.  23,  p.  53 

(  Taite  v  Swinstead.        vol.  26,  p.  525^ 

9.  A  testator  devised  real  estate  to  trus- 
tees and  their  heirs  in  trust,  during  the 
life  of  his  brother  and  until  payment  of 
his  debts  and  legacies,  to  apply  the  rents 
in  payment  of  such  debts  and  legacies, 
ana  then  to  pay  them  to  his  brother  for 
life,  and,  after  the  decease  of  his  brother 
and  such  payment,  he  devised  the  estate  to 
the  heirs  of  the  body  of  his  brother,  and 
in  default  to  his  own  right  heirs.  The 
Court  held,  first,  that  the  trustees  took 
the  legal  fee,  determinable  upon  the  death 
of  the  brother  and  payment  of  the  debts 
and  legacies ;  secondly,  that  the  brother 
took  an  equitable  estate  for  life,  with  a 
legal  remainder  to  the  heirs  of  his  body ; 
and  the  trustees  having  conveyed  to  the 
brother  the  legal  estate  for  his  life,  and 
he  having  suffered  a  recovery,  the  Court 
held,  thirdly,  that  the  heirs  of  the  body 
were  not  barred,  because  the  legal  estate 
to  the  brother  for  life  and  the  legal  re- 
mainder to  the  heirs  of  his  body  had  be- 
come vested  by  different  instruments, 
and  also  because  it  was  the  duty  of  the 
trusteec  to  preserve  the  contingent  es- 
tates, and  that  it  was  therefore  a  breach 


of  trust  in  them  to  convey  the  legal  es- 
tate to  the  brother.  But  held,  on  appeal, 
that  the  title  under  the  recovery  was  too 
doubtful  to  force  on  a  purchaser.  Collier 
V.  M'Bean,  vol.  84,  p.  426 


TRUSTEE  ACT. 
[&e Trustees  (Number  op).] 

1.  A  testatrix  directed  funds  to  be  trans- 
ferred in  the  bank  books  into  the  names 
of  A.  B.  and  wife,  and  their  children  who 
were  infanta,  for  the  benefit  of  A,  B.  and 
wife  for  life,  with  remainder  to  their  chil- 
dren; this  was  done,  and  a  suit  being 
instituted  for  the  performance  of  the 
trusts  :  Held,  that  the  Court  had  no  ju- 
risdiction  under  the  1  tVilL  4,  c.  60,  to 
order  the  infants  to  transfer  the  fund  into 
court.    Walts  v.  Scrivens,      vol.  1,  p.  228 

2.  One  of  two  executors  appearing,  from 
proceedings  in  the  cause,  to  be  a  trustee 
within  the  meaning  of  the  1  Will.  4,  c. 
60,  of  a  fund  standing  in  the  testator's 
name,  and  it  being  proved  by  affidavit 
that  he  was  living  out  of  the  jurisdiction, 
the  Court,  without  a  reference  to  the 
Master,  made  an  order  under  this  act  for 
the  transfer  of  the  fund  by  his  co-execu- 
tor.   Parker  v.  Burney.  vol.  1,  p.  492 

3.  An  estate  was  devised  to  A.,  subject  to 
a  charge  of  5,000/.  payable  to  the  execu- 
tors. In  a  suit  to  which  A.  was  a  party 
the  estate  was  sold,  and  all  proper  parties 
were  ordered  to  join  in  the  conveyance. 
A.  refusing  to  execute  the  deed,  was  de- 
clared a  trustee  for  the  purchaser,  under 
the  1  Will.  4,  c.  60,  and  another  person 
was  directed  to  convey  in  his  stead. 
Robinson  v.  Wood.  vol.  5,  p.  246 

4.  The  petition  for  the  above  purpose  was 
presented  by  a  Defendant  in  his  charac- 
ter of  purchaser,  the  Court  refused  to 
give  costs.    Ibid, 

5.  The  executor  of  a  surviving  trustee  de- 
clined stating  whether  he  would  or  not 
prove  the  will,  and  neglected  for  thirty- 
one  days  after  notice  to  transfer  trust 
stock  standing  in  the  name  of  his  testa- 
tor. Held,  that  he  was  a  trustee  within 
the  1  Will.  4,  c.  60,  and  a  transfer  was 
ordered  to  new  trustees.  Cockell  v.  Pugh. 

vol.  6,  p.  293 

6.  Tlie  Court,  if  perfectly  satisfied,  will 
make  an  order  to  transfer  under  the 
Trustee  Act  without  a  reference.    Ibid. 

7.  Devise  in  1677  to  the  use  of  the  poor  of 
the  parish  of  A,  The  Master  wa^  unable 
to  ascertain  in  whom  the  estate  was 
vested.  Held,  that  the  case  was  not 
within  the  trustee  acts.  The  Attorney^ 
General  v.  Randies,  vol.  8,  p.  185 

8.  So  also  where  charity  money  had,  in 
1743,  been  laid  out  by  a  parish  in  the 
purchase  of  an  estate  for  the  poor  of  the 
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parisb9  and  it  could  not  be  ascertained  in 
whom  ]  t  was  vested.  Th$  Attorney'  General 
▼.  Randlei*  vol.  8,  p.  185 

9.  A  conTcyanoe  by  an  infant,  under  tbe 
11th  sect.  1  WiU.^,  c.  47,  passed  only 
such  interest  as  the  infant,  if  of  full  age, 
might  pass.    Hewing  v.  Archer. 

vol.  8,  p.  294 

10.  (1  mu.  4,  c.  60.)  Under  the  1  fViU,  4, 
c.  60,  the  Master  has  no  power  to  appoint 
a  person  to  convey.  It  is  for  the  Master 
to  "approve,"  and  for  the  Court  to  **  ap- 
point." Fowler  v.  9Fard,      vol.  8,  p.  488 

11.  (1  mu.4,  c.  60.)  An  infant  devisee 
had  been  ordered  to  convey  real  estate 
sold  for  payment  of  the  testator's  debts. 
He  made  default,  and  was  not  amenable 
to  process.  The  Court,  under  1  fVilL  4, 
c.  60,  s.  8,  directed  a  person  to  convey  in 
his  place.  Thomas  v.  Gwynnet  Themae  v. 
Thomae.  vol.  9,  p.  275 

12.  A  copyhold  was  vested  in  a  married 
woman.  It  was  sold  under  a  decree, 
which  ordered  all  proper  parties  to  join. 
She  stated  in  wnting  that  she  never 
would  surrender.  Held,  that  the  case 
came  within  the  Trustee  Act,  and  a  vest- 
ing order  was  made.  Rowhy  v.  Jdawu, 

voL  14,  p.  130 
18.  Whether,  where  a  purchaser  has  paid 
his  purchase-money  into  Court,  the  pe- 
tition under  the  Trustee  Act  should  be 
presented  by  the  Plaintiff  or  the  pur- 
chaser, quare.  But  held,  that  the  objec- 
tion might  be  removed  by  making  them 
CO- petitioners.     Ibid. 

14.  The  tender  of  a  notice  requiring  a  trus- 
tee  to  surrender  a  copyhold  is  not  suffi- 
cient, within  the  17th  section  of  the 
Trustee  Act ;  but  the  tender  of  a  deed 
appointing  an  attorney  to  surrender  may 
possibly  be  sufficient.    Ibid. 

15.  Where  an  estate  is  sold  in  lots  under  a 
decree,  one  petition  under  the  Trustee 
Act,  as  to  the  several  lots,  is  not  multifii- 
rious.    Ibid. 

16.  18  &  14  yiet.  c.  60.  After  a  decree  for 
the  sale  of  an  intestate's  copyhold  estate 
in  lots,  but  before  the  sale,  the  infant 
heir  of  the  intestate  was  admitted.  Held, 
that  a  petition  for  a  vesting  order  was 
properly  presented  by  the  purchaser, 
whose  money  was  in  Court,  and  that  the 
costs  of  the  order  were  to  be  borne  by  the 
vendors,  and  to  be  paid  out  of  the  pur- 
chase-money of  the  particular  lot,  and 
not  out  of  the  fund  in  Court  generally. 
Ayles  ▼.  Cox,  E*  parte  John  Attwood. 

vol.  17,  p.  584 

17.  It  is  not  necessary  for  the  lord  of  the 
manor  to  appear  in  Court  to  consent  to  a 
vesting  order  under  the  Trustee  Act  (IS 
&  14  Vict.  c.  60,  s.  28).     Ibid. 

18.  On  a  petition  to  appoint  new  trustees, 
under  the  Trustee  Act,  all  the  cettuie  que 
trust  and  the  old  trustees  were  required 
to  appear.    ReSloper.         vol.  18,  p.  596 


19.  The  Court  has  no  jurisdiction  to  award 
costs  adversely,  against  third  parties  cited 
to  appear  as  Respondents,  upon  a  peti« 
tion  to  appoint  new  trustees  under  the 
Trustee  Act,  1850.    In  re  Primrose. 

Tol.2S,p.599 

20.  The  Court  directed  the  circunistaneei 
bringing  a  case  within  tbe  Trustee  Act  to 
be  inserted  in  an  order  vesting  the  right 
to  transfer  stock*    Be  SlUs^e  Settlement. 

vol.  24^  p.  426 

21.  Tbe  22nd  section  of  "  The  Trustee  Act, 
1850,"  applies  to  future  as  well  as  psit 
dividends.    Re  Peyton's  SettlemenL 

vol.  25,  p.  217 

22.  Bank  stock  was  standing  in  the  namei 
of  four  trustees,  one  of  whom  was  abroad 
and  unaccesaible.  There  being  some  in- 
convenience in  removing  him,  the  Court, 
under  the  Trustee  Act,  vested  the  right 
to  receive  the  past  and  future  divideodt 
in  the  three  other  trustees  during  tbfir 
joint  lives.     Ibid. 

28.  The  sole  trustee  of  money  for  A,  and  B. 
invested  it  in  stock,  in  the  joint  nsmesof 
himself  and  B.  (an  infant).  After  tbe 
deaths  of  the  trustee  and  A.,  the  infiint 
was  held  to  be  a  trustee  within  the  Trus- 
tee Acts,  and  a  vesting  order  was  oiade. 
Sanders  v.  Homer.  vol.  25,  p.  467 

24.  When  an  order  is  made  under  the 
Trustee  Act,  to  be  acted  on  by  the  Bank 
of  England,  the  order  should  shew  that 
the  case  comes  within  the  aet.  In  n 
Mttinwaring.  voL  26,  p.  171 

25.  Upon  a  petition  to  appoint  new  tn»- 
tees  of  a  separation  deed,  on  the  death 
of  the  sole  trustee,  it  was  objected,  that 
the  deed  was  void,  in  consequence  of  tbe 
father's  thereby  abandoning  bis  right  to 
the  custody  of  his  children.  The  Court 
declined  on  this  occasion  deciding  as  to 
its  validity,  but  appointed  new  truatea 
to  protect  the  proper^.    Re  Matthews. 

voL26,p.46S 

26.  By  a  foreclosure  decree  on  an  equitable 
mortgage,  the  mortgagor  was  declared  a 
trustee,  and  an  order  was  made  vesting 
the  estate  in  the  mortgagee.  Leekmere 
V.  Clamp.  voL  30,  p.  218 

27.  By  an  order  made  under  the  Tmatee 
Act  real  estate  was  inadvertently  vested 
in  an  alien.  The  Court  declined  varjuig 
the  order,  by  inserting  the  name  of  a  oa- 
tural-bom  subject,  without  the  consent 
of  the  Crown :  but  the  order  was  made 
upon  a  re-hearing.    Re  Gtrasid* 

vol.  32,  p.  m 

TRUSTEE  (COMPENSATION  T0> 
[See  Thusteb  (profiting  bt  Trust).] 

TRUSTEE  (DISCRETION). 

1.  A  testator  directed  his  trustees  to  invest 
his  personal  estate  in  lands  in  Bagleni 
or  Scotland,  the  limitations  of  which  nert 
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to  b6  difierent.  Held»  that  this  was  a 
diaeretion  of  such  a  nature,  that  this 
Court  could  not  execute  it.  Fordyet  v. 
Bridges,  vol.  10»p.90 

2.  By  marria^  aiticlea,  a  wife  was  autho- 
rized to  divert  the  trust  funds  for  the 
benefit  of  herself  or  children,  provided 
the  diversion  be  acceded  to  by  the  trus- 
tees. Held,  that  the  trustees  had  a  dis- 
cretion to  consent  or  not,  that  it  must  be 
bond  JU$  exercised,  and  to  justify  their 
aasenty  the  purpose  for  which  the  money 
was  to  be  applied  must,  in  their  judfr- 
ment,  appear  to  be  really  for  the  benefit 
of  the  wife  or  children.     Bjfam  v.  Byam. 

vol.  19,  p.  68 

S.  The  discretion  of  directors  to  forfeit 
shares  for  nonpayment  of  calls  is  a  trust 
to  be  exercisea  ror  the  benefit  of  all  the 
shareholders.  Harris  v.  Tfte  North  De- 
vou  Railway  Company,         Tol.  20,  p.  384 

4.  A  testator  empowered  his  widow,  if  his 
children  should  conduct  themselves  to 
her  satisfaction  up  to  the  age  of  twenty- 
five,  and  marry  with  her  approbation, 
but  not  otherwise,  to  give  them  l,000ii. 
each  for  the  purpose  of  setting  out  in 
the  world.  Held,  that  she  had  a  discre- 
tionary power  which  she  might  exercise 
after  a  child  attained  twenty- five,  though 
unmarried.    Davidtom  v.  Book. 

vol.  22,  p.  206 

5,  A  testator,  whose  wife  was  of  unsound 
mind,  gave  his  estate  to  trustees,  in 
trust,  "  to  apply  ft'om  time  to  time,  at 
their  uncontrolled  discretion,  such  annual 
sum,"  for  the  maintenance,  &c  of  his 
wife,  as,  together  with  her  own  income, 
'*  shall  not  exceed  500^  per  annum." 
Held,  that  the  discretion  referred  to  the 
application  and  not  to  the  amount,  and 
that  the  widow,  who  had  recovered,  was 
entitled  to  have  her  income  made  up  to 
6001.  a  year  out  of  the  testator's  estate. 
Bultaek  v.  Bullock,  vol.  34,  p.  85 


TRUSTEE  (LIABILITY). 
[See  Co- Trustees'  Liability.] 

1.  Three  executors  and  trustees  (A.,  B, 
and  C)  were  authorized  to  carry  on  the 
testator's  farm.  A.  (with  the  concurrence 
of  B,  and  C)  managed  the  whole  affairs 
relating  thereto.  Held,  that  in  taking  the 
accounts  between  B.  and  C,  A.  was  to  be 
considered  their  agent.   ToplU  v.  Hurrell. 

vol.  19,  p.  423 

2.  Trustees  who  paid  over  the  trust  fund  to 
wrong  persons,  trusting  to  a  marriage 
certificate  which  turned  out  to  be  a  for- 
gery, made  responsible  for  so  much  of 
the  trust  fund  as  could  not  be  recovered 
from  those  who  hsd  wrongfully  received 
it.  The  father  of  the  recipients,  who 
bad  sent  the  forged  certificate  of  his 
marria^  to  the  trustees,  was  also  made 


responsible  for  the  money.      Eaves  v. 
HieksoH.  vol.  80,  p.  186 


TRUSTEE  PROFITING  BY  TRUST. 

1.  Executors  held,  under  the  circumstances, 
justified  in  appointing  an  agent  to  get  in 
the  testator's  debts,  and  in  allowing  him 
a  salary  for  his  trouble.  Hopkinson  v. 
Roe,  vol.  1,  p.  183 

2.  A  testator  devised  and  bequeathed  his 
freehold  and  leasehold  estate  to  trustees 
for  sale,  and  he  ''declared  that  his  trus- 
tees respectively  should  be  Mititled  to 
have  and  receive,  out  of  the  trust  mo- 
neys, all  costs,  charges  and  expenses, 
fees  to  counsel  and  for  advice,  and  for 
professional  assistance,  and  loss  of  time, 
paid,  incurred,  sustained  or  occasioned 
in  or  about  the  execution  of  the  said 
trusts  or  in  anywise  relating  thereto." 
One  of  the  trustees  was  a  land-surveyor, 
and  he  superintended  the  management 
and  sale  of  the  estates.  Held,  that  he 
was  entitled  to  a  compensation  for  loss 
of  time.    Willis  Y,  Kibble,     vol.  1,  p.  569 

3.  Business  relating  to  a  trust  estate  was 
transacted  by  two  solicitors  in  partner- 
ship, one  of  whom  was  a  trustee  of  the 
estate.  Held,  in  passing  his  accounts, 
that  costs  out  of  pocket  could  alone  be 
allowed.    Collins  v.  Carey,    vol.  2,  p.  1 28 

4.  A  testator,  a  victualler,  directed  hia 
trade  to  be  carried  on  by  his  executors,  a 
brewer,  and  spirit  merchant,  who  had 
been  in  the  habit  of  serving  him  in  his 
lifetime,  and  supplies  were  furnished  for 
that  purpose  by  them.  The  Court  would 
not  declare  that  the  executors  were  en- 
titled to  receive  the  cost  price  only  for 
these  supplies ;  but  directed  an  inquiry 
whether  the  supplies  were  proper,  and 
furnished  at  the  ordinary  market  price. 
Stnith  V,  Langford.  vol.  2,  p.  362 

6,  An  act  of  parliament  empowered  a 
rector,  with  the  consent  of  the  bishop 
who  was  patron  of  the  living,  to  raise 
money  by  annuity  for  building  a  new 
rectory  house,  the  plan  and  the  accounts 
of  which  were  to  be  approved  of  by  the 
bishop.  The  bishop  advanced  the  neces- 
sary money,  and  obtained  a  grant  of  an 
annuity,  charged  on  the  living.  Held, 
though  there  was  no  unfairness,  that  the 
transaction,  on  principle,  could  not  stand. 
Oreenlaw  v.  King.  vol.  8,  p.  49 

6.  A  solicitor  who  is  a  trustee,  is  not  en- 
titled to  charge  for  his  professional  ser- 
vices, which  must  be  assumed  to  have 
been  rendered  in  his  character  of  trus- 
tee I  but,  under  a  contract  properly  en- 
tered into,  he  may  be  entitled  to  his  pro- 
fessional charges.    In  re  Sherwood, 

vol.  3,  p.  388 

7.  A  surviving  partner  being  the  executor 
of  his  deceased  partner,  is  not  entitled 
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to  an  allowance  for  carrying  on  the  busi- 
ness after  his  partner's  decease,  for  the 
benefit  of  the  estate ;  nor  is  an  executor 
and  legatee  of  such  surviving  partner. 
Slacken  v.  Dawson,  vol.  6,  p.  371 

8.  A  trustee  acting  as  solicitor  in  the  trust 
matters,  is  merely  entitled  to  costs  out 
of  pocket ;  the  rule  is  not  inflexible,  and 
compensation  may,  in  special  cases,  be 
made  him  under  the  authority  of  the 
Court  by  a  fixed  allowance,  but  not  by 
allowing  him  to  make  the  usual  profes-. 
sional  charges.    Bainbrigge  v.  Blair. 

vol.  8,  p.  588 

9.  A  testator  gave  power  to  his  trustees,  to 
become  lessees  of  the  trust  property. 
One  of  them  availed  himself  of  it,  and 
the  other  trustee  did  not  actively  inter- 
fere in  the  management  of  the  trust. 
The  trustee-lessee  was  removed  by  the 
Master  of  the  Rolls,  at  the  instance  of 
the  eettuU  que  truet  on  the  ground  of 
the  inconsistency  of  his  duties  of  lessee 
and  trustee,  and  upon  appeal  on  that  and 
other  grounds.     Pauingham  v.  Sherbom. 

vol.  9,  p.  424 

10.  Trustees  can  only  be  allowed  costs  out 
of  pocket  for  professional  business  trans- 
acted by  a  firm,  one  of  whom  is  a  trus- 
tee, though  the  business  be  done  by  one 
of  the  partners  who  is  not  a  trustee. 
Christopkert  v.  White.  vol.  10,  p.  523 

11.  An  eiecutor  and  trustee  who  acted  as 
auctioneer  in  the  sale  of  the  trust  pro- 
perty held  not  entitled  to  charge  com- 
mission. Kirkmanv.  Booth,  vol.  11,  p.  273 

12.  A  general  meeting  of  a  railway  com- 
pany placed  12,050 A  shares  in  a  pro- 
jected extension  line  at  the  disposal  of 
the  directors.  Held,  that  the  disposal 
was  merely  as  trustees  for  the  company, 
and  not  for  their  own  benefit;  and  Hud- 
eon,  who  was  the  chairman  (and  exer- 
cised uncontrolled  authority  in  the  con- 
duct of  the  concerns  of  the  company), 
having  sold  a  considerable  part  of  such 
shares  at  a  premium,  was  held  liable  to 
account  to  the  company  for  their  produce, 
with  interest  at  51.  per  cent.  Held,  also, 
that  he  could  not  retain  the  profits, 
either  as  a  large  landowner  on  the  line, 
or  as  a  remuneration  for  his  great  ser- 
vices, or  on  the  ground  of  the  acqui- 
escence of  the  shareholders,  to  be  in- 
ferred from  a  presumed  knowledge  of  the 
share*  book.  York  and  North  Midland 
Railway  Company  v.  Hudson. 

vol.  16,  p.  485 

13.  The  chairman  of  a  railway  company 
allotted  a  number  of  the  unappropriated 
shares  to  his  nominees ;  they  were  sold 
at  a  premium,  and  the  produce  received 
by  him.  Held,  that  as  trustee,  he  was 
bound  to  the  company  for  the  profit 
made.    Ibid. 

14.  The  chairman  of  a  railway  company 
appropriated  varioua  unallotted  shares  to 


the  use  of  various  persons,  whose  Dsmet 
he  did  not  mention,  in  order  to  secure  or 
reward  services  which  he  declined  to 
state,  but  which  it  was  insinuated  was  in 
the  nature  of  "secret  service  money." 
Held,  that  if  the  Defendant  had  applied 
the  property  of  the  company  in  a  manner 
which  would  not  bear  the  light,  be  must 
sufi*er  the  consequences ;  and  that  being 
charged  with  the  receipt  of  the  money, 
he  could  not  discharge  himself  by  the 
suggestion  of  such  an  application.    Ihid. 

15.  One  of  several  partners  was  employed 
to  purchase  goods  for  the  firm.  He,  un- 
known  to  his  copartners,  purchased  goods 
of  his  own,  at  the  market  price,  but  he 
made  a  considerable  profit  thereby.  Held, 
that  the  transaction  could  not  be  sus- 
tained, and  that  he  was  accountable  to 
the  firm  for  the  profit  thua  made.  Bentley 
V.  Craven.  vol.  18,  p.  75 

16.  A  testatrix  devised  real  estate  to  her 
trustee  and  his  heirs,  in  trust  out  of  the 
rents  to  maintain  her  son  William  until 
he  attained  twenty-one,  '*  and  when  and 
so  soon  as  he  should  attain  twenty-one 
the  testatrix  devised  it  to  him  in  fee. 
But  in  case  he  should  die  before  attain- 
ing twenty- one,  to  his  children,  if  any, 
or  if  none,  then  to  the  Defendants.  The 
son  did  attain  twenty-one,  and  died  with- 
out issue  in  the  lifetime  of  the  tesutrix. 
There  being  no  heir  or  next  of  kin  of  the 
testatrix :  Held,  that  the  trustee  was  en- 
titled to  hold  the  real  estate  beneficially. 
Cox  V.  Parker.  vol  22,  p.  I5S 

17.  The  tesutor  appointed,  as  trustee  sod 
executor,  a  person  who,  for  many  yesrs, 
had  been  the  paid  receiver  and  manager 
of  his  estate.  The  tenant  for  life  being 
an  infant,  the  Court  continued  the  exe- 
cutor as  receiver  at  a  salary.  Neieptrt 
V.  Bury.  vol.  23.  p.  SO 

18.  Commissioners  were  authorized  by  act 
of  parliament,  to  raise  a  sum  of  money 
for  parish  purposes,  and  to  secure  it  by 
debenture  or  assignment  of  the  rates. 
The  commissioners  gave  a  debenture  for 
1,000/.  to  J»  B.,  who  was  treasurer  and 
also  a  commissioner.  A.  B.  advanced 
nothing  at  the  time,  but  he  subsequently 
advanced  the  amount,  and  from  that  time 
only  he  received  interest.  By  subse- 
quent receipts  of  rates  th6  balance  was 
turned,  and  A.  B.  had  funds  in  hand. 
Held,  by  Lord  St.  Leonards  and  the  Master 
of  the  Rolls,  that  the  transaction  was  not 
invalid,  and  that  A.  B.  was  entitled  to 
charge  full  interest  on  his  debenture 
until  he  had  been  formally  paid  off. 
Fletcher  v  Gibbon.  vol.  23,  p.  212 

19.  A  solicitor  was  appointed  executor,  and 
was  to  be  '*  at  liberty  to  charge  for  his 
professional  services."  Held,  that  he  was 
only  entitled  to  charge  for  services  strictly 
professional,  and  not  for  matters  which 
an  executor  ought  to  have  done  without 
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the  intervention  of  a  solicitor,  sucli  as 
for  attendances  to  pay  premiums  on 
policies,  attending  at  the  bank  to  make 
transfers,  attendances  on  proctors,  auc- 
tioneers, legatees  and  creditors.  Harbin 
V.  Darby.    (No.  1.)  vol.  28,  p.  325 

20.  One  of  several  co-owners  of  a  ship, 
who  acts  as  ship's  husband,  is  only  en- 
titled to  charge  the  cost  price  of  supplies 
to  the  ship  furnished  by  him  in  the 
course  of  his  business.    Ritchie  v.  Couper. 

vol.  28,  p.  344 

21.  As  to  the  right  of  a  part  owner  or 
partner  in  ships,  who  acts  as  ship's  hus- 
band, to  charge  the  usual  commission. 
Sewtble,  that,  in  the  absence  of  any  agree- 
ment, express  or  implied,  he  is  not  en- 
titled. In  a  case  in  which  no  express 
agreement  appeared,  and  the  books  shew- 
ing the  usual  course  of  dealing  were  not 
produced  at  the  hesrinj;,  an  inquiry  was 
directed.  Miller  y.  Mackay.   vol.  31,  p.  77 

22.  One  of  the  inspectors,  under  a  cre- 
ditors' deed,  of  a  newspaper  to  be  car- 
ried on  under  it  by  the  debtor  himself, 
furnished  the  paper.  Held,  that  being 
in  the  position  of  a  trustee,  he  could 
only  charge  the  cost  price.  Chaplin  v. 
Young.     (No.  2. )  vol.  33,  p.  414 

23.  In   1884   C.  B.,  one  of  several  eettuis 

{Mr  fr««<tf,  mortgaged  his  share  for  10,500/. 
n  1842  the  trustees  bought  up  this  mort- 
gage for  1,200/.  for  the  benefit  of  C.  £/s 
widow  and  family,  but  they  were  unable 
to  find  the  purchase- money.  Thereupon 
three  other  ceetuis  que  trtutt  became  the 
purchasers,  and  six  years  afterwards 
they  became  trustees.  By  an  unex- 
pected sale  of  the  trust  property  in  1863, 
the  whole  mortgage  money  was  paid. 
Upon  a  bill  filed  in  1864  by  C.  B.*s 
widow :  Held,  that  she  was  entitled  to 
no  interest  in  this  beneficial  purchase. 
Barwell  v.  BanoelU  vol.  34,  p.  371 


TRUSTEE  (PURCHASING). 

1.  An  hospital  having  a  corporate  cha- 
racter, was  established  in  close  connection 
with  a  municipal  corporation.  The  ex- 
roayor  was  to  be  the  governor,  the 
masters  and  assistants  were  elected  fi'om 
the  corporation,  and  the  mayor  and 
aldermen  were  visitors : — Held,  that  the 
corporation  and  hospital  were,  in  equity, 
incapable  of  contracting,  and  a  purchase 
by  the  corporation  of  property  belonging 
to  the  hospital  was  set  aside.  Attorney- 
General  v.  The  Corporation  qf  Plymouth. 

vol.  9,  p.  67 

2.  A  secret  purchase  by  an  agent  from  his 
principal  was  set  aside.  By  the  decree 
possession  was  directed  to  be  given,  and 
a  eonvevance  to  be  executed.  Accounts 
were  also  directed  to  be  taken  of  the 
rents  and  purchase-money,  and  the  ba- 


lance was  directed  to  be  paid,  but  no 
lien  was  given.  Held,  that  the  convey- 
ance must  at  once  be  made,  without 
waiting  for  the  result  of  the  accounts. 
Trevelyan  v.  Charter.  vol.  9,  p.  140 

8.  An  heir  buying  up  incumbrances  on  the 
descended  estates  is  entitled,  as  against 
the  creditors  of  the  estate,  to  no  more 
than  he  actually  paid.  Laneatter  v. 
Eoort.  vol.  10,  p.  154 

4.  A.  devised  an  estate  to  his  heir,  who,  in 
his  own  right,  had  a  charge  on  it.  The 
heir  bought  up  an  incumbrance  on  the 
estate  amounting  to  11,555/.  for  2,000/. 
Held,  that  he  was  entitled  to  the  full 
amount,  as  against  the  other  incum- 
brancers on  the  estate.    Davi*  v.  Barrett. 

vol.  14,  p.  542 

6.  A  solicitor  purchased  a  property  from 
his  client,  who,  by  a  codicil,  confirmed 
the  sale  and  devised  the  property  to  the 
solicitor.  The  Court  having,  on  the  evi- 
dence, held  the  sale  invalid,  also  decided 
that  the  codicil  was  inoperative  in  equity. 
Waterg  v.  Thorn,  vol.  22,  p.  547 

6.  Purchase  by  a  solicitor  from  his  client 
for  1,820/.  upheld,  though  he  had  given 
about  100/.  less  than  the  value,  and  had 
two  years  afterwards  sold  part  of  the  pro- 
perty at  a  fancy  price,  making  a  profit  of 
970/.     Spencer  v.  Topham.  vol.  22,  p.  573 

7.  Distinction  between  a  purchase  by  a 
trusree  for  sale  and  a  purchase  of  a  re- 
versionary interest  by  a  trustee  from  his 
cestui  que  trust.  The  former  is  absolutely 
void,  and  in  the  second  case  the  burden 
of  proof  lies  on  the  trustee  to  shew  that 
every  possible  security  and  advantage 
were  given  to  the  cestui  que  trusty  and 
that  as  much  as  possible  was  gained  for 
him  in  the  transaction,  and  as  could  have 
been  obtained  under  any  other  circum- 
stances. Denton  v.  Donnor.  vol.  23,  p.  285 

8.  An  absolute  conveyance  of  a  rever- 
sionary interest  to  a  solicitor  reduced, 
by  decree,  to  a  mortgage,  the  solicitor 
standing  in  a  quasi  though  not  absolute 
relationship  of  trustee  and  solicitor,  and 
failing  to  prove  that  the  transaction  was 
clearly  understood,  and  that  full  value 
was  given.     Ibid. 

9.  Purchase  by  a  trustee  and  executor  from 
his  cestui  que  trust  of  a  portion  of  an  un- 
ascertained residue  set  aside.  Smedley  v. 
Farley.  vol.  23,  p.  358 

10.  An  executor  purchased  a  share  of  the 
residue,  and,  in  an  administration  suit, 
he  was  ordered  to  pay  the  assets  into 
Court,  minus  the  amount  of  the  purchased 
share.  Afterwards,  in  another  suit,  the 
purchase  was  set  aside.  Held,  that  the 
executor  was  not  entitled,  on  setting 
aside  the  transaction,  to  a  decree  for 
repayment  of  the  consideration  money, 
but  that  it  must  be  paid  into  Court  in 
the  administration  suit.    Ibid. 

11.  If  a  solicitor  purchase  from  his  client. 
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and  institate  a  tuit  against  third  paitiea 
to  enforce  his  ngfat«  the  objection  to 
the  transaction,  on  the  ground  of  its 
being  a  purchase  by  a  solicitor  from  his 
client,  cannot  be  maintained  by  such 
third  parties.    Kmigki  v.  Bow^tr, 

voL  23.  p.  609 

12.  A  mortgagor  consulted  a  solicitor  who 
turned  her  over  to  his  clerk  to  assist  her 
gratuitously.  The  clerk,  by  reason  of 
information  derived  during  auch  em- 
ployment, bought  up  the  mortgage  for 
less  than  half  the  amount.  Held,  that 
he  was  a  trustee  of  the  benefit  for  the 
mortgagor.    Hobdaff  v.  Ptters,    (Na  1.) 

vol.  28,  p.  349 

13.  A  tnistet  for  sale  bought  the  trust 
estate  at  an  auction  and  died.  Held, 
that  his  heir-at-law  had  no  fight,  as 
against  his  next  of  kiut  to  have  the  con- 
tract completed  for  his  benefit.  lugt*  v. 
Ridtmrdt.   (No.  1.)  vol  28,  n.  361 

14.  A  beneficial  purchaat  by  a  solicitor 
from  his  client  pending  that  relation 
cannot  be  supported;  but  the  solicitor 
may  insist  on  and  obtain  a  mortgage 
from  his  client  for  whatever  is  justly  due 
to  him.  FMTMa  v.  finwon.  vol.  28,  p.  598 

15.  A  fund  was  settled  on  husband  and 
wife  successively  for  life,  with  remainder 
to  the  husbsnd  absolutely.  The  husband 
became  bankrupt,  and  the  trustee  pur- 
chased the  husband's  interest  in  the 
funds  from  the  assignees,  under  an 
agreement  between  the  trustee  and  the 
husband  to  divide  the  profit  The  pur- 
chase-money was  paid  out  of  part  of  the 
trust  funds.  Held,  on  the  death  of  the 
wife,  that  the  trustee  could  claim  no 
beneficial  interest  in  the  purchase,  and 
that  the  fund  belonged  exclusively  to  the 
representatives  of  Sit  husband.  Yamgh" 
frm  V.  NobU.  vol.  30,  p.  34 

16.  The  rule  of  the  Court  is  imperative, 
that,  in  the  absence  of  any  contract  for 
that  purpose,  no  person  can,  by  acting  as 
trustee,  derive  any  pecuniary  benefit  to 
hiroselt  CroukUl  v.  Bowgr;  Bower  v. 
Turner,  vcd.  32,  p.  86 

17.  Three  trustees,  two  of  whom  were 
bankers,  were  empowered  to  carry  on  a 
business  and  to  borrow  money  "  from  any 
bankers  or  other  persons"  for  that  pur- 
pose. The  hankers  made  advances  of 
money  to  the  trust  at  compound  interest. 
Held,  that  having  regard  to  their  fidu- 
ciary character,  they  could  make  no  pro- 
fit, and  were  entitled  to  simple  interest 
only  on  their  advances.    /6jd. 

18.  After  an  inefi*ectual  attempt  to  sell  by 
auction  an  estate  devised  in  trust  for 
sale,  liberty  was  given  to  one  of  the 
trustees  Co  purchase  it  at  the  price  at 
which  it  had  been  bought  in,  upon  its 
appearing  beneficial  to  the  parties  inte- 
rested.   Farmer  v.  Dean.    vol.  32,  p.  327 

19.  A  trustee  for  sale  cannot  purchase  the 


trust  property,  but  an  ordinsry  tmslfe 
may  purchase  the  trust  property  from 
his  eesinit  pie  trusUt  though  the  burden  of 

ftroving  the  propriety  of  the  trantsfrion 
let  on  the  trustee.    Ltffr*  Lard. 

voL  Zk,  p.  220 

20.  In  1862  a  trustee  purchased  fima  his 
eettnU  ^ne  inate  for  450L  a  legacy  of 
2,000/.,  payable  on  the  termination  of  a 
litigation,  which  had  been  poidtag  many 
years.  The  litigation  ended  in  186S. 
The  Court  supported  the  sale,  thoogh 
the  vendor  waa  in  distressed  drcofli- 
stances,  on  the  following  grounds:— The 
vendor  well  knew  his  position  and  em- 
ployed his  own  solicitor,  the  propotals 
for  the  sale  proceeded  from  the  vendor, 
after  unavailing  attempts  to  sell  ebe- 
where,  the  trustee  waa  an  unwilling  pur- 
chaser, and  the  sale  was  only  eomplcted 
upon  threats  of  the  ceeini  qme  inui  to  file 
a  bill  for  the  specific  p«rfonaance,  the 
assets,  out  of  which  the  legacy  was  to  be 
paid,  were  in  litigation  and  doubt,  so  ai 
to  make  the  property  unmarketable,  and 
the  legacy  was  subject  to  the  right  of  the 
vendor's  wife  to  a  settlement  and  to  bcr 
right  by  survivorship.    lbid» 

21.  A  trustee,  who  buys  up  at  an  onder 
price  a  charffe  on  the  trust  property,  may, 
if  for  a  long  lapse  of  years  the  eeetnu  fM 
inute  refuse  to  adopt  the  purchaae,  keep 
it  for  himselfl     BarweU  v.  BarmlU 

vol.  34,  p.  371 

22.  There  is  no  rule  of  equity  which  pre- 
vents  one  of  several  residuary  Icgateci 
buying  the  share  of  another,  or  porchai- 
ing  for  less  than  the  amount  a  charge  oo 
the  share  of  another. 


TRUSTEE  RELIEF  ACT. 

1.  Executors  paid  money  into  Court  under 
the  Trustee  Indemnity  Act,  to  an  account 
headed,  "  In  the  matter  of  the  trusti  of 
the  will  of  S.  J."  The  Court  held  that 
the  account  was  too  general  to  enable  it 
to  act  under  the  statute.  In  re  Jetepk't 
WiU.  vol.  11.  p  62^ 

2.  Observations  as  to  the  eflTect  of  and  the 
proper  mode  of  proceeding  under  thii 
act.    Ibid* 

3.  Where  an  executor  pays  a  legacy  into 
Court,  under  the  Trustee  Indemnity  Act 
(lOfirll  fTcl.  c.  96),  biscostsofpsyiog 
it  in  are  to  be  borne  by  the  esute;  hot 
those  of  paying  it  out  by  the  legatee,  h 
re  Cataikome.  vol.  1 2,  p  ^ 

4.  To  enable  the  Court  to  distribute  s  food 
under  the  Trustee  Indemnity  Act,  it 
must  stand  to  an  account  which  sepsrata 
it  from  the  other  assets,  and  diacoonccti 
it  from  all  the  other  trusts  of  the  will  /a 
re  Everett,  voL  12,p485 

5.  A  fund  was  paid  into  Court  under  the 
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Trustee  Indemnity  Act.  The  tenant  for 
life  petitioned  for  payment  of  the  divi- 
dencb.  There  being  no  general  estate 
applicable :  Held,  that  the  coats  of  the  pe- 
tition ought  to  be  paid  out  of  the  income 
and  not  out  of  the  corpus.    In  re  Larimer, 

vol.  12,  p.  621 

6.  Where,  under  the  Trustee  Indemnity 
Act,  money  is  paid  into  Court "  upon  the 
trusts  of  a  will,"  it  involves  the  general 
administration  of  the  estate,  and  the 
Court  will  not  order  it  to  be  transferred 
to  a  particular  account,  except  at  the  re- 
quest, and  on  the  responsibility  of  the 
trustee.    Re  Wrigkfa  Trust*. 

vol.  15,  p.  867 

7.  Trust  moneys  being  paid  into  Court 
under  the  Trustee  Relief  AcL  Held, 
that  die  costs  of  an  application  for  pay- 
ment of  the  income  to  the  tenant  for  life 
ought  to  be  paid  out  of  the  corpus.  In  re 
Field's  Trust.  vol.  16,  p.  146 

8.  A.  B.  purchased  an  estate,  subject  to  a 
pecuniary  charge.  Held,  that  he  was  not 
entitled  to  pay  the  amount  of  the  charge 
into  Court  under  the  Trustee  Relief  Act. 
In  r«  Buekley's  Trust.  vol.  17,  p.  110 

9.  On  a  petition  by  tenant  for  life  under 
the  Trustee  Relief  Act,  for  payment  of 
the  income,  her  costs  were  ordered  to  be 
paid  out  of  the  income,  and  those  of  the 
carpus.    Re  Hadlans^s  Settlement. 

vol.  23,  p.  266 

10.  Costs  of  an  application  by  tenant  for 
life  to  obtain  payment  of  the  income  of 
funds  paid  into  Court  under  the  Trustee 
Relief  Act,  held  to  be  payable  out  of  the 
income  and  not  out  of  the  corpus.  In  re 
Hammerslett*s  Settlemsnt.     vol.  28,  p.  267 

11.  The  Trustee  Act  held  to  apply  to  a 
case  in  which  the  executor  of  a  surviving 
trustee  had  not  proved  the  will  and  had 
neglected  to  transfer  stock  on  the  requi- 
sition of  new  trustees  appointed  out  of 
Court.  Re  Elti^s  Settlement,  vol.  24,  p.  426 

12.  A  trustee  vexatiously  paying  trust  mo- 
ney into  Court  under  the  Trustee  Relief 
Act  ordered  to  pay  the  costs  of  the  Peti- 
tioner for  obtaining  paymenL  In  re  Ca^ 
tar's  TrusL    (No.  1.)  vol.  25,  p.  861 

18.  A  trustee  paid  trust  funds  into  Court, 
under  the  Trustee  Relief  Act,  merely  be- 
cause other  trustees  to  whom  it  was  pay- 
able declined  to  give  a  release.  He  was 
ordered  to  pay  the  costs  of  getting  the 
money  out  of  Court.  In  re  Cater's  Trust. 
(No.  2.)  vol.  25,  p.  866 

14.  A  trustee  is  not,  in  all  cases,  justified 
in  paving  a  trust  fiind  into  Court  under 
the  Trustee  Relief  Act,  and  where  he 
does  so  without  sufficient  reason,  he  will 
be  made  liable  for  the  costs  of  a  petition 
for  getting  the  fund  out  of  Court.  In  re 
Knigkfs  Trusts.  vol.  27,  p.  45 

15.  The  children  of  J.  B.  were  entitled  to 
a  specific  legacy  under  a  will,  and  to  a 
portion  of  a  residue  under  a  subsequent 


deed  of  compromise.  C,  D.  was  both  the 
legal  personal  representative  and  the 
trustee  of  the  deed.  The  legacy  was  paid 
to  the  two  children  on  their  attaining 
twenty-one,  in  1889  and  1843,  in  a  suit 
to  which  the  trustee  was  a  party;  but 
the  other  fund  remained  unpaid  and  in 
the  funds  until  1868,  when,  the  two  sons 
being  in  the  Austrian  military  service,  the 
trustee  paid  the  fund  into  Court  under 
the  Trustee  Relief  Act.  Held,  that  he 
was  not  justified  in  so  doing,  under  the 
circumstances,  and  he  was  ordered  to 
pay  the  costs  of  a  petition  by  the  sons  to 
obtain  payment  out  of  Court.    Ibid, 

16.  Trustees,  on  paying  a  fund  into  Court, 
under  the  Trustee  Relief  Act,  retained  a 
sum  for  their  costs.  On  a  petition  to 
obtain  the  fund  out  of  Court,  the  trustees 
obtained  the  costs  of  their  appearance, 
but  all  their  costs  were  ordered  to  be 
taxed.     Re  Hue's  Trusts,    vol.  27,  p.  887 

17.  Trustees,  having  Itond  fide  doubts,  are 
justified  in  paying  funds  into  Court  under 
the  Trustee  Relief  Act  ( 10  &  1 1  FicL  c 
96),  and  will  receive  their  costs.  The 
Court  considering  it  important  not  to 
make  the  rule  too  stringent  as  to  their 
oosts  in  such  cases.    Be  IVyll^'s  Trusts, 

vol.  28,  p.  458 

18.  Trustees  paid  the  ascertained  share  of 
s  residue  of  a  married  woman  into  Court 
under  the  Trustee  Relief  Act.  The  Court 
refused  to  make  the  trustees  pa^  the 
costs,  observing  that  it  was  not  desirable 
to  act  too  strictly  in  such  cases.  Re 
BrockUsby,  vol.  29,  p.  662 

19.  The  Court  will  not,  under  the  22  &  28 
Fict.  c.  35t  s.  30,  give  its  opinion  for  the 
guidance  of  trustees  on  the  efiiect  of  a  li- 
mitation contained  in  an  instrument.  Ra 
Mary  Hooper,  vol.  29,  p.  656 

20.  A  trustee  filed  a  bill  in  a  case  in  which 
he  ought  to  have  paid  the  fund  into 
Court  under  the  Trustee  Relief  Act  He 
was  allowed  only  such  costs  as  he  would 
have  been  entitled  to  under  the  Trustee 
Relief  Act.     Wells  v.  Malbon. 

vol.  81,  p.  48 

21.  Trustees  who  had,  without  sufficient 
reason,  paid  a  trust  fund  into  Court, 
under  the  Trustee  Relief  Act,  were  or- 
dered to  pay  the  costs  of  a  petition  for  its 
payment  to  the  party  entitled.  Foligno's 
Mortgage.  vol.  32,  p.  131 

22.  it.  and  jB.,  being  each  entitled  to  one- 
fifth  of  a  reversionary  fund,  mortgaged 
their  shares  with  a  power  of  sale.  B.  was 
a  mere  surety  for  A.,  and  A.  afterwards 
assigned  his  share  to  B,  for  his  indem- 
nity, with  a  power  to  sell  and  to  give  re- 
ceipts for  the  share  and  the  produce  of 
the  sale.  The  mortgagees  aold  the  re- 
versionary interest,  and  refused  to  pay 
the  surplus  to  B.  without  the  concurrence 
and  release  of  ^.,  and  they  paid  the  fund 
into  Court  under  the  Truatee  Relief  Act. 
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Held,  that  this  was  improper,  and  they 
were  ordered  to  pay  the  costs  of  a  peti- 
tion to  get  the  money  out  of  Court. 
Foligno*s  Mortgage,  vol.  32.  p.  131 

23.  Costs  of  a  petition  by  a  tenant  for  life, 
to  obtain  the  income  of  a  fiind,  paid  into 
Court  under  the  Trustee  Relief  Act,  or- 
dered  to  be  paid  out  of  the  eorput.  Re 
Leake's  Truttt.  vol.  32,  p.  135 

24.  Trustees  who,  after  accepting  the  trust, 
had  paid  the  trust  fund  into  Court  with- 
out sufficient  reason,  refused  their  costs 
of  an  application  to  pay  the  income  to  the 
tenant  for  life.    Ibid. 

26.  A  fund  was  held  in  trust  for  A.,  an  un- 
married lady,  for  life,  but  to  cease  if  "  by 
any  means  whatever"  it  should  vest  or  be- 
come payable  to  any  other  person.  A, 
afterwards  married,  and  her  life  interest 
was  settled  to  her  separate  use,  without 
power  of  anticipation,  by  a  settlement  to 
which  the  trustees  purported  to  be  par- 
ties, but  to  which  they  never  assented. 
The  trustees  thereupon  paid  the  trust 
fund  into  Court  under  the  Trustee  Relief 
Act.  Held,  that  as  the  trusts  which  they 
had  accepted  had  not  been  varied  either 
by  the  marriage  or  the  settlement,  they 
were  not  justified  in  paying  the  money 
into  Court,  and  they  were  refused  their 
costs  of  appearing  on  a  petition  for  pay- 
ment of  the  income  to  the  tenant  for  life. 
Ibid, 

26.  A  mere  stakeholder  may  pay  a  fund 
into  Court  under  the  Trustee  Relief  Act 
(10  &  11  Fiet.  c.  96).  Uniied  Kingdom 
Life  AsMurance  Company,    vol.  34,  p.  493 

27.  An  insurance  company  paid  the  amount 
of  a  policy,  the  right  to  which  was  dis- 
putea,  into  Court  under  the  Trustee  Re- 
lief  Act.  Held,  that  they  were  entitled 
to  their  costs  from  the  persons  wrong- 
fully claiming  the  fund.    Ibid. 


TRUSTEES'  COSTS. 
[See  Costs  of  Admin istratiok.] 

1.  A  trustee  guilty  of  a  breach  of  trust, 
allowed  the  general  costs  of  an  admi- 
nistration suit  as  between  solicitor  and 
client,  but  was  ordered  to  pay  so  much 
as  had  been  occasioned  by  his  breach  of 
trust.     Pride  v.  Fooke.  vol.  2,  p.  430 

2.  Trustee  of  a  voluntary  settlement  was 
made  a  party  to  a  bill  to  set  it  aside. 
The  decree  setting  it  aside  was  made 
without  costs  as  against  the  trustee. 
Tovnuend  v.  fVestacott.  vol.  4,  p.  58 

8.  Where  charity  trustees  have,  from  acci- 
dent and  without  wilful  default,  com- 
mitted an  error  which  they  take  the  first 
opportunity  to  correct,  the  Court  does 
not  make  them  pay  costs,  though  a  decree 
is  made  against  them  ;  but  the  rule  does 
not  apply  where  they  set  up  their  inte- 


rests adversely  in  the  suit.   Aiiofut^-Oi' 
neral  v.  Drapers*  Companf.     vol.4,  p.  67 

4.  Where  trustees  of  a  charity  and  their 
predecessors  have,  for  a  long  coune  of 
years,  administered  the  funds  errone. 
ously,  but  being  called  upon  duly  to  ad- 
minister them,  they  insist  on  their  own 
rights  adversely  and  fail,  they  must  pay 
the  costs,  notwithstanding  the  contraiy 
usage  of  their  predecessors.  Attormtf' 
General  v.  Chris  fs  Hospital,   vol.  4,  d  7S 

5.  Trustees  who  unsuccessfully  resisted  the 
claim  of  the  assignee  from  the  cestui  que 
trust,  to  have  a  term  merged :  Held  eod- 
tied  to  trustees*  coats.   Uolfords.  Phv^fi. 

vol.  4,  p.  475 

6.  Trustees  neglecting  their  trust  not  enti- 
tled to  their  costs.     England  v.  Dens. 

vol.6,  p.  279 

7.  Costs  refused  to  one  of  two  trustees  who 
had  declined  to  transfer  a  fund  to  the 
party  entitled,  and  had  severed  in  hii 
defence.     Allen  v.  Thorp.       vol.7,  p- 72 

8.  Heir-at-law  being  also  the  devisee  is 
trust,  misconducting  his  defence,  ordered 
to  pay  all  the  costs  of  the  suit.  Mm  v. 
Ricketts,  vol.  7,  p.  93 

9.  A  trustee  was  declared  liable  for  i 
breach  of  trust,  and  was  ordered  to  pay 
the  costs  up  to  the  bearing.  He  com- 
plied with  the  decree.  Held,  that  he 
was  entitled  to  his  costs  of  the  subse- 
quent  proceedings  for  clearing  and  dis- 
tributing the  fund.     Hewett  v.  Foster. 

vol.  7,  p.  M8 

10.  A  party  named  trustee  without  hii 
sanction,  and  called  on  to  disclaim,  is 
authorized  in  taking  the  opinion  of 
counsel  as  to  his  obligation  to  execote  a 
disclaimer.     In  re  Tryon.      vol.  7,  p>  496 

11.  The  representative  of  a  defaulting  at- 
cutor,  fairly  accounting,  is  entitled  to 
deduct  his  costs  of  suit  out  of  the  assets, 
though  they  may  be  insufficient  to  repair 
the  breach  of  trust.  Haidenby  v.  ^- 
forlh.  vol.  9,  p.  195 

12.  A  bill  contained  allegations  of  ^eat 
fraud  against  trustees  which  all  failed. 
The  trustees  were  removed,  but  not, 
however,  on  the  ground  of  misconduct. 
Held  that  they  were  entitled  to  the  costs 
of  the  whole  suit  Passingham  v.  Skir- 
bom,  vol.  9,  p.  424 

IS.  Generally  where  trustees  are  guilty  of 
a  breach  of  trust,  they  must  pay  the  costs 
of  a  suit  to  repair  it.     Byrne  v.  Nsreott. 

vol.  13,  p.  5W 

14.  Trustees  had  lent  money  on  a  techni- 
cally insufficient  security.  In  the  Mas- 
ter's office,  they  entered  into  evidence  to 
prove  its  sufficiency,  but  failed ;  and  they 
afterwards  presented  a  petition  forcalKo? 
in  and  investing  the  money.  This  was 
done,  and  no  loss  occurred.  Held,  that 
the  trustees  were  entitled  to  their  costs  oi 
both  proceedings.    Boyds  v.  Hoydt. 

vol.  14,  p.  W 
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}&.  Conaideringr  the  importance  of  securing 
intelligent,  competent,  and  responsible 
persons  to  act  aa  trustees,  it  is  not  the 
practice  of  the  Court  to  visit  trustees 
with  costs,  except  where  they  act  from 
interested  motives,  or  intentionally  and 
wantonly  conduct  themselves  in  a  vexa- 
tious and  oppressive  manner.  Noble  v. 
Meymott,  vol.  14,  p.  47 1 

16.  Pending  a  suit  to  displace  A,  B,  (a 
trustee)  for  misconduct,  he  under  a 
power  appointed  C  D^  a  new  trustee. 
C.  J>.  had  notice  that  the  cettuU  que  trust 
complained  of  irregularities  in  the  trusts, 
and  that  A,  B.  was  about  to  leave  the 
country  for  a  lang  while.  At  the  hear- 
ing, A.  B.  and  C.  D.  (he  not  objecting) 
were  discharged  from  the  suit.  Held, 
that  C.  D.  was  entitled  to  uo  costs.  Peat- 
Jield  V.  Beira.  vol.  17,  p.  522 

17.  Trustees  of  a  charity,  who  had  greatly 
exceeded  the  estimate  authorized  by 
the  Court  for  erecting  a  school,  were  dis- 
allowed the  costs  of  an  inquiry  whether  it 
was  for  the  benefit  of  the  charity.  AttoT' 
fiey-  General  v.Armitetead.  vol.  19,  p.  584 

18.  The  co-trustee  who  had  joined  as  Co- 
Plaintiff  refused  his  costs.  Hughet  v. 
Key,  vol.  20,  p.  395 

19.  A  trustee  in  two  independent  matters 
for  the  same  person,  is  not  justified  in 
mixing  up  the  two  transactions,  and  re- 
fnsing  to  pay  over  the  first  trust  fund 
until  all  questions  as  to  the  second  have 
been  settled.     Hughes  v.  Key. 

vol.21,  p. 508 

20.  Property  was  settled  to  the  separate 
and  inalienable  use  of  a  married  woman 
for  life,  and  the  trustees  were  authorized, 
€Hit  of  the  moneys  which  should  come  to 
their  hands,  to  reimburse  themselves  all 
expenses  to  be  incurred  in  or  about  the 
execution  of  the  trusts  or  any  matter  re- 
lating to  the  settlemenL  A  bill  filed  by 
her  nest  friend,  complaining  of  a  breach 
of  trust,  snd  to  remove  the  trustees,  was 
dismissed  with  costs,  but,  by  consent, 
new  trustees  were  to  he  appointed,  and 
a  receiver  to  get  in  the  income.  Before 
new  trustees  had  been  appointed  and 
the  costs  paid  by  the  next  friend,  he  be- 
came insolvent  Held,  that  the  income 
in  the  hands  of  the  receiver  was  appli- 
cable to  the  payment  of  the  trustees' 
costs.    Z>*  Oechtner  v.  Seott, 

vol.  24,  p.  289 

21.  On  setting  aside  a  voluntary  settle- 
ment, made  by  a  trader  while  insolvent, 
in  favour  of  his  wife  and  an  infant  child, 
tbe  Court,  as  to  the  costs  of  the  trustees 
and  infant.  Held,  that  the  utmost  it 
could  do  was  to  make  the  decree  without 
costs.    Eisey  v.  Cox.  vol.  26,  p.  95 

22.  Trustee  disallowed  the  costs  of  an  im- 
proper answer.    Eddowes  v.  Eddowes, 

▼ol.  30,  p.  603 

23.  An   executor  and    trustee,   who    bad 
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acted  but  not  proved,  refused,  and  in- 
sisted that  he  was  not  bound,  to  account, 
and  he  placed  every  impediment  in  the 
Plaintifi''s  way.  Having  failed  in  his 
contention,  the  Court,  oo  making  a  de- 
cree for  an  account,,  directed  him  to  pay 
the  costs  of  suit  to  the  hearing.  Boynton 
V.  Richardson,  vol.  8 1 ,  p.  340 

24.  The  Defendant  was  one  of  two  trustees 
for  sale  of  an  estate^  the  produce  of  which 
was  divisible  amongst  persons  svi  juris. 
He  refused  to  concur  m  a  sale  agreed 
upon  by  his  eestuis  que  trust,  until  he  had 
been  furnished  witb  deeds,  8{c.,  relating 
to  another  and  an  independent  trust,  and 
to  whieh  the  Court  held  he  was  not  en- 
titled.. He  also  refused  to  retire  from 
tiie  trusts  to  facilitate  tbe  sale.  Upon 
a  bill  by  the  other  trustees  and  the  per- 
sons beneficially  interested,  he  was  re- 
moved from  the  trusts  and  ordered  to 
pay  the  costs  of  the  suit.  Palairet  v. 
Careia.  vol.  32,  p.  564 

25.  A  trustee  of  a  fund  belonging  to  a 
deceased  person  refused  to  pay  it  over  to 
his  legal  personal  representative,  on  the 
ground  that  there  was  a  question,  under 
the  will  of  the  deceased,  whether  it  was 
not  specifically  bequeathed,  and  requir- 
ing the  assent  of  the  alleged  specific 
legatees.  He  was  ordered  to  pay  it  to 
the  legal  personal  representative,  toge- 
ther with  the  costs  of  suit,  to  which  suit, 
it  was  held  that  sucb  specific  legatees 
were  not  necessary  parties.  Smith  v. 
Bolden.  vol.  33,  p.  262 

26.  Trustees  under  a  creditors'  deed,  in 
the  Form  D.  of  the  Bankrupt  Act, 
realized  the  assets,  but  the  deed  after- 
wards proved  invalid  (tbe  requisite  num- 
ber of  creditors  not  having  assented  to 
it)  and  the  debtor  was  made  bankrupt. 
Held,  that  the  trustees  were  not  entitled 
to  their  costs  and  expenses  of  adminis- 
tering the  estate,  the  deed  under  which 
they  acted  being  totally  void.  Snuth  v. 
Dresser.  vol.  35,  p.  378 


TRUSTEES'  DISCHARGE. 

1.  Trustees  are  not  entitled,  as  against  the 
trust  estate,  capriciously  to  refuse  to  con- 
tinue i  but  if  they  find  the  trust  estate 
involved  in  complicated  questions  not  in 
contemplation  when  they  undertook  the 
trust,  they  have  a  right  to  come  to  this 
Court  for  relief.     Grfenujoody.  Wakeford, 

vol.  l,p.  576 

2.  A  trustee  cannot,  from  mere  caprice, 
retire  from  the  performance  of  his  trust, 
without  paying  the  costs  occasioned. 
But  circumstances  arising  in  the  admi- 
nistration of  a  trust  which  have  altered 
the  nature  of  his  duties,  justify  him  in 
leaving  it  and  entitle  him  to  his  costs. 
Forshaw  v.  Higginson.  vol.  20,  p.  485 
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3.  A  4rutt«e  was  denrom  of  retiring,  and 
was  justified  io  m  doing,  though  from 
private  oircumstanen;  faia  eetinia  9M 
irtui  haying  |nnevented  his  retiring,  he 
instituted  a  suit  to  adminiMer  the  trusts. 
He  waa  aUowed  his  ooata.  Forwham  v. 
NiggHuom,  vol.  SO,  p.  4S5 

4w  A  trustee  desirous  of  retiring,  by  reason 
«f  his  want  of  confidence  in  his  co- 
trustee, cannot  safdy  efiect  his  object  by 
getting  sueh  eo- trustee  to  appoint  a  new 
trustee  in  his  place  under  a  power  vested 
in  him  for  that  purpose^    Ibid. 

6*  A  trustee  unreaaonably  resisting  the 
claims  of  his  eesluj  f  w  inui  ordered  to 
pay  the  costs  of  the  suiL  Friee  v. 
Lotdem.  vol.  20,  p.  508 

(k  A  trustee  held  Justified,  under  the  car- 
cumsranocs,  in  retiring  from  the  trust, 
•and  to  be  entitled  to  his  coats  of  suit  to 
ha^e  a  new  trustee  appointed.  Oardiwer 
V.  Domui.  vol.  22,  p.  995 

TRUSTEES'  ESTATE. 

[Set  TaesT  (Ouhatioit).] 

A  copyhold  was  devised  to  trustees  for  cer- 
tain persons,  who,  after  the  testatrix's 
death,  sold  it,  and  the  purchaser  was  ad- 
tnittbd  on  the  surrender  of  the  customary 
heir.  Held,  that  although  the  purchaser 
tiad  thus  obtained  both  the  legal  and 
equitable  title,  still,  to  make  a  good  title, 
there  must  be  a  release  from  the  trustees 
of  their  bare  right  to  be  admitted.  Steele 
V.  Waller,  vol.  28,  p.  466 

TtlUSTEBS  (NUMBER). 
[&•  Nbw  Trostbb.] 

1.  AMstutor  appointed  two  troateea,  and 
gave  them  power  of  malting  advance- 
ments to  his  chiMran  {  and  he  directed 
if  either  declined  to  act,  h  new  trustee 
should  be  appointed.  One  alone  (the 
mother  of  the  children)  acted,  and  made, 
as  was  alleged,  advaacemeiKs  without  the 
concurrence  of  the  other  trustee^  or  the 
appointment  of  a  new  trustee.  Held, 
that  the  proper  discretion  had  not  been 
exercised,  and  that  no  inquiriea  could 
be  directed  as  to  the  alleged  advance- 
ments with  a  view  to  their  &ing  allowed. 
Fo/iner  V.  Wakefkld.  vol.  8,  p.  227 

2.  Shares,  which,  by  the  rules  of  a  company, 
could  only  he  held  in  the  name  of  a 
single  person,  were  bequeathed  speci- 
fically to  three  trustees  for  A,  for  life, 
with  retnainder  over.  Held,  that  they 
might  lawfully  be  held  in  the  name  of  a 
aingle  trustee.  Cotuterdine  v.  Coneter- 
dlne.  vol.  81,  p.  880 

TRUSTEES'  RECEIPTS. 

1.  An  obligor  of  a  bond,  after  notice  that 
it  had  been  assigned  on  trusts,  of  the 
particulars  of  which  there  was  no  proof 
of  his  being  cognizant,  made  payments 


to  parties  not  entitled  thereto,  some  by 
order  of  the  trualce,  and  aome  to  the  exe- 
cutrix of  the  obliged,  without  such  older : 
Held,  that  the  obKgor  was  not  respon- 
ntde  to  the  teKUt  ^m  *wil  for  the  fottoer, 
hut  was  liable  to  repay  the  latter.  IMerU 
V.  Llojfd.  voL  2,  p.  376 

2.  FVeehold  and  teisebold  eataie  was  At- 
vised  to  M#w,  subject  to  the  payment  of 
debts  and  aonuitiea.  A.  aoM  tin  real 
estate.  The  purbhaaer  insisting  that  the 
annuitants  ought  to  concur,  fikd  a  hOI 
against  the  vendor  for  a  apecific  perJbrai- 
anoB.  The  vendor'a  anvwer  aduritaed  the 
aufficiency  of  the  personal  cstata  to  psy 
the  debu:«— that  they  had  all  been  paid 
since  the  contract,  and  that  tie  lale  hid 
net  been  made  for  the  specific  purpose  of 
aatk^ng  the  detMs.  Held,  thai  these 
circnmstaaocs  did  not  vary  the  rule  as  to 
the  liability  of  the  purobasfer  to  act  td  the 
-  application  of  the  pttrchase-moaey,  and 
that  he  waa  bound  to  complete.  B^  ▼. 
Adtm.  vol.  4,  p.  269 

8k  A  testator  ordered  his  debts  to  be  paid 
\j  his  executflfeak  and,  after  giving  lega- 
cies, he  gave  tiss  reiidue  of  hia  rod  and 
personal  estate,  subject  as  aforcasid,  to 
if%,  and  lie  appointed  A.  and  B,  execaiors. 
Held,  that  if  the  legacies  were  charged 
on  the  real  estate  the  debia  asust  also  be 
charged  thereon,  and  that  iheiTlbie  A, 
was  able  to  give  valid  receipts  fiv  tlie 
purchase-money  of  the  real  estate,  whicli 
relieved  a  purchaser  ft^ra  the  aim  wiry 
of  seeing  to  its  application.  DewUag  v. 
Hmdem.  vol  17,  p.  241 

4.  Under  a  trust  to  way  a  apecified  debt  of 
the  testator  and  debu  generally*  a  pur- 
chaser of  the  estate  is  not  bound  to  lee 
the  specified  debt  paiA  JtoMuaa  v. 
Lowofer.  VoL  I7»  p^  £93 

6.  When  there  is  a  charge  of  debts  gene- 
rally, or  of  legaciea  and  debta  genmlly, 
a  purohaaer  is  not  bound  to  see  to  die 
application  of  the  pocchase*saoiiey,  but 
secM  when  the  trust  is  to  pay  acMale 
debta  or  legacies  simply*    ibkU 

6.  A  testatrix  gave  the  residue  of  her  real 
and  personal  estate,  subject  to  te  pay- 
ment of  her  debts  and  legacies,  to  or  in 
truat  for  D.  abaolutely,  andeho  appointed 
D.  and  it.  exeeutnra  of  her  wiU.  A  diedi 
and  A.,  b^  deed,  reciting  that  the  debts 
and  legaciea  had  been  paid  out  sf  the 
personal  estate,  conveyed  the  real  estite 
to  D.'a  deviaees.  Held,  that  the  deviseei 
eould  make  a  good  title,  without  preuf  of 
the  fact  of  payanant  of  debts  and  legaeaci, 
as  stated  in  the  recital,  and  ilmt  a  psr- 
chaser  from  them  waa  not  bound  ts  ia- 
quire  aa  to  auch  paysmat.  Stertff  v. 
fVnlek.  voL16,p.tf9 

7«  When  «  trustee  haa  a  power  of  tale  over 
real  esutt,  with  power  to  give  receipn* 
and  it  is  declared  that  the  purcbasff 
shall  not  be  liable  for  the  miaapplicaiioo 
of  the  purchase-money,  the  paymeat  to 
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the  anthoriz«d  a^nt  of  t!ie  trustee,  even 
though  he  he  tenant  for  life,  is  not  a 
breach  of  trust  or  invalid.  Hope  v.  Lid- 
dell  (No.  1);  Liddell  ▼.  Norttm, 

vol.  21,  p.  183 

8.  Where  an  ajretit  is  authorized  by  truntees 
to  feceive  trust  money,  and  receives  it 
accordingly,  the  receipt  of  that  money 
by  the  agent  binds  the  trosrees  tnd  dia- 
charges  the  person  who  paM  it  Robert" 
ton  V.  Armttrong.  vol.  28,  p.  123 

9.  Trustees  authorized  their  solicitors  to 
receive  trust  money.  The  solicrtora  re- 
ceived it  and  handed  it  over  to  the  tenant 
for  life,  whereby  it  was  lost.  Held,  that 
a  bill  by  a  cestui  que  trust,  seeking  to 
charge  the  solicitors  only  and  not  the 
trustees,  i;onhl  not  be  maintained,  for 
that  it  was  only  through  the  trustees 
that  the  solicitors  could  be  made  liable. 
Ibid. 

TURNPIKE  ACT. 

1.  By  tb6  General  Turnpike  Act,  the  trus- 
tees are  empowered  to  let  the  tolls  by 
auction  ;  but  amongst  other  provisions 
to  prevent  undue  preference,  a  minute 
glans  is  to  be  turned  thrice  after  each 
bidding;  and  it  is  declared,  that  if  no 
other  penson  bids,  the  last  bidder  is  to  be 
the  former  or  renter.  Trustees  under 
this  act  put  up  tolls  Subject  to  other  con- 
ditions, one  of  which  was,  that  unless 
th^re  should  be  three  biddings  there 
should  be  no  letting,  unless  the  trustees 
thought  proper  to  take  less  than  three 
biddings,  and  that  the  trustees  should 
have  a  reserved  bidditig.  There  waa 
one  bidding  only,  which  was  made  by 
the  Plaintiff,  whereupon  the  trustees 
declared,  that  if  there  was  no  advance 
they  should  be  obliged  to  make  a 
reserved  bidding.  The  minute  glass 
was  turned  thrice,  and  there  Was  no 
further  bidding.  The  Plaintiff  insisted, 
that  under  the  express  terms  of  the  act 
he  was  the  purchaser,  and  he  filed  his 
bill  for  a  specific  perfortnauce.  Held, 
that  he  was  not  entitled  to  relief,  and 
the  bill  was  dismissed,  but  without  costs. 
Lepy  V.  Pender  grass,  vol.  2,  p.  416 

2.  The  trustees  of  a  turnpike  road  which 
passed  over  a  hill,  were  empowered  to 
lower  it  when  necessary.  They  applied 
to  restrain  an  adjoining  freeholder  from 
making  a  tuntiel  under  the  road,  on  the 
ground  that  it  would  obstruct  the  future 
improvement  of  the  road.  The  Court, 
however,  held,  that  it  had  no  autliority  to 
interfere,  and  refused  the  application. 
Cunliffe  t.  tVhalteg.  vol.  1 3,  p.  41  i 

tWENTY-ONE  (GIFT  AT). 

[Srtf  pATiffBiiT  (Debts  and  LBoactBt), 

Vesting.] 

A    testator  devised  an  estate  to  A.,  sub- 


ject to  the  payment  of  6s.  k  week  to  b, ; 
and  in  case  i9.  should  leave  any  children, 
he  charged  the  estate  with  tire  j^Vment 
of  5s.  weekly  to  such  children,  unnl  they 
should  attain  twehty-mie;  and  he  fur- 
ther charged  the  estate  with  the  paymeht 
of  100/.  "  to  the  child  or  children  of  B., 
when  stid  so  soon  as  he,  she  or  they 
should  respectively  attain  the  age  of 
twenty-one."  equally  to  be  divided; 
with  a  gift  over  to  the  issue  of  any  of 
them  dying  under  twenty-one;  B.  had 
one  child  who  attained  twenty,  one,  and 
B.  being  still  living  t  Held,  th^t  the  100/. 
became  raisable  fbr  his  child  imme- 
diately on  her  attiiuing  twenty-one. 
Pearse  v.  Cotton.  Vol.  1,  p.  352 

ULTRA  VIRES. 

[See  Injunction  (Company),  Princi- 
pal ANB  Agent,  Railway.] 

1.  A  railway  eompany  became  laVvlblty  pos- 
sessed of  shares  in  another  independent 
Railway  company.  Held,  thst  having  no 
authority  to  do  so  by  their  act  of  parlia- 
ment they  could  not  legally,  as  against 
one  dissentient  shareholder,  increase 
their  number  of  Such  shares,  ot  apply 
their  flinds  for  the  support  of  the  second 
company.    Salomons  v.  Ledng. 

vol.  12,  p.  339 

2.  A  railway  company  Is  bound  to  apply 
sll  its  moneys  and  property  foir  the  pur- 
poses directed  end  proirided  Tor  by  the 
act  of  parliiiment,  and  not  for  any  other 
purpose  whatever.  Any  application  of 
or  dealing  with  the  capital,  funds,  or 
money  in  any  manner  not  distinctly  au- 
therized  by  the  act  is  illegal ;  end  where 
directors,  fbr  purposes  not  authorized  by 
the  Act,  are  proceeding  to  involve  the 
company  or  snareholders  in  lisbilities  to 
which  they  never  consented,  relief  may 
and  ought  to  be  given  in  this  Court.  In 
such  a  case,  ono  shareholder  may  sue  on 
behalf,  &c.     Ibid, 

3.  A  company  was  authorized  by  three 
several  acts  to  make  three  Several  rail- 
ways, and  raise  three  several  sums  for 
that  purpose.  A  subsequent  act  declared, 
that  the  company  mentioned  in  the  three 
several  acts  were  snd  ever  hsd  been  the 
Same,  and  not  Separate  and  distinct  com- 
panies. Shares  were  issued  for  raising 
the  whole  capital  fbt  the  three  under- 
takings, without  distinction,  and  calls 
Were  made.  Held,  that  the  company 
had  no  right  to  lipply  the  funds  in 
making  one  only  of  the  railways,  aban- 
doning the  others ;  but  that  a  clear  alle- 
gation not  only  of  the  abandonment,  but 
that  the  directors  intended  so  to  mis- 
apply the  funds  in  making  s  part  only, 
was  necessihry  to  support  a  bill  to  pre- 
vent it     Hodgson  t.  Bart  Pdwis, 

vol.  12,  p.  892 
I  I  2 
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4.  A  railway  connDunicated  with  a  river, 
upon  the  banks  of  which  the  company 
were  empowered  to  erect  whar&,  &c^ 
and  take  tolla.  The  navi^tion  of  the 
river  baring  become  deteriorated,  the 
company  were  about  to  rapport  a  bill  for 
improving  it.  An  injunction  was  granted 
to  restrain  the  application  of  the  funds 
of  the  company  towards  that  object. 
Mumi  V.  The  Skrtwabmry  amd  CkeMter  Rail' 
way  Company,  vol.  13,  p.  1 

6,  Companies  having  funds  for  objects 
which  are  distinctly  defined  by  act  of  par- 
Itament,  cannot  be  allowed  to  apply  them 
to  any  other  purpose  whatever,  however 
advantageous  or  profitable  that  purpose 
may  appear  to  be  to  the  company,  or  to 
the  individual  members  of  the  company. 
IbU. 

6.  It  is  improper  and  wrong  for  railway 
companies  to  embark  their  funds  in  other 
railway  undertakings ;  and  they  have  no 
right  to  engsge  or  pledge  their  funds  or 
entangle  tbeir  afiairs  in  unauthorized 
transactions,  upon  the  speculation  that 
they  may  obtain  parliamentary  authority 
for  doing  acts  which  are  beyond  their 
powers  at  the  time  when  they  are  done. 
Logan  V.  Thg  Earl  rf  Ceurtown. 

vol.  18,  p.  22 

7«  It  has  not  been  yet  settled  to  what  ex- 
tent, or  subject  to  what  particular  limi« 
tations,  the  jurisdiction  of  the  Court 
ought  to  be  exercised  in  preventing  or 
checking  the  erroneous  conduct  of  cor- 
porations created  by  act  of  parliament 
for  public  purposes;  but  the  classes  of 
cases  in  which  this  Court  has  been 
called  oo  to  interfere,  arise  from  a  com- 
binatioD,  1 .  of  acts  illegal  as  to  the  pub- 
lic; 2.  breaches  of  contract  with  the 
subscribers;  and  8.  acts  incapable  of 
being  rectified  by  the  shareholders  them- 
selves, in  the  exercise  of  their  own 
powers.  Brown  v.  The  Monmoulhthirg 
Railway  and  Canal  Company, 

vol.  18,  p.  82 

8.  English  directors  of  a  Belgian  railway, 
after  their  retirement,  returned  consider- 
able deposits,  and  purchased  up  some 
shares  for  the  company.  The  managing 
body  concurred.  Held,  that  this  was  a 
transaction  which  could  be  sanctioned 
by  a  general  meeting,  and,  being  sanc- 
tioned, could  not  be  made  the  subject  of 
a  suit  here  sgainst  the  retired  English 
directors.    Kent  v.  Jackion, 

vol.  14,  p.  868 

9.  In  a  partnership  which  is  not  for  a  fixed 
period,  one  partner  hss  no  implied  au- 
thority to  enter  into  a  contract  for  a  lease 
for  twenty-one  years  of  premises  to  be 
used  for  partnership  purposes,  so  as  to 
bind  the  other  partners.  Semble,  Sharp 
V.  MilUgan,  voL  22,  p.  606 

10.  Directors  of  a  company  were  prohi- 
bited giving  bills  of  exchange ;  but  they 


had  powers  to  bonrow  on  mortgage.  They, 
however,  gave  billa  to  secare  an  existiiig 
debt,  and  a  mortgage  was,  at  the  nine 
time,  executed,  under  the  seal  of  the 
company,  which  was  made  subject  to  re- 
demption on  payment  of  the  biUs.  Held, 
first,  that  the  mortgage  waa  given  to 
aecure  the  debt,  and  not  the  pay- 
ment of  the  bills,  and  therefore  was  not 
invalid  on  that  account  Seott  v.  Cd- 
hanu  vol  26,  d.  276 

11.  Directors  of  a  company  were  alleged 
to  have  paid  calls  merely  on  a  small  por- 
tion of  the  shares  for  which  they  hid 
subscribed  the  deed,  and  they  had  abo, 
out  of  the  company's  funds,  purchaied 
part  of  the  chairman's  shares,  and  hid 
cancelled  a  considerable  number  of  thoic 
subscribed  for  by  him  and  by  tbemselm 
This  not  being  authorized  by  the  couti- 
tution  of  the  company  or  by  the  prori* 
sions  of  the  deed  of  settlement :  Held, 
that  it  was  not  a  matter  of  internal  ma- 
nagement to  be  confirmed  by  a  general 
meeting,  and  a  demurrer  to  a  hill  to 
make  the  directors  liable  was  therefore 
overruled.  Hodgknuom  and  Otken^  m 
behalf,  ^'  ▼-  The  National  Urn  Aoefc 
Insurance  Coeepaay  and  Others. 

vol.  26,  p.  47S 

12.  A  railway  company  had  authority  to 
keep  steam- vessels  for  the  purposes  of  a 
ferry.  Held,  that  such  vessels  when 
otherwise  unemployed,  might  be  used 
by  the  company  for  excursion  trips  to 
the  sea.  Forrest,  on  behalf^  fe.  v.  The 
Manchester,  Sh^ld  and  UaeeUAirt 
Railway  Company.  vol.  80,  p.  40 

18.  In  matters  strictly  relating  to  the  io- 
temal  management  of  a  company  this 
Court,  though  it  should  come  to  the  coo- 
clusiou  that  the  course  adopted  is  not 
warranted  by  the  terms  of  the  instrnmeot, 
will  not  interfere,  even  though  the  mi- 
nority should  have  summoned  a  meedng 
of  all  the  shareholders,  and  the  mi\|arity 
should  have  persisted  in  the  coune  oooi- 
plained  of.    Gregory  v.  PatehetL 

vol.  ZS,  p.  ^95 

14.  But  if  the  measures  adopted  arc 
plainly  beyond  the  powers  of  the  com* 
pany,  and  are  inconsistent  with  the  ob- 
jects for  which  the  company  was  coosn- 
tuted,  then  the  Court  will,  at  the  insuoce 
of  the  minority,  interpose  to  prevent  the 
performance  of  the  act  complained  oC 
and  it  will  do  so  whether  an  appcd  has 
or  has  not  been  made  by  the  minority  to 
the  shareholders  generally.    lUd, 

16.  The  Court  will  interfere  to  prevent  the 
directors  of  a  railway  company,  not  hsfing 
powers  so  to  do,  from  embarking  the  funds 
of  the  company  in  carrying  on  a  brewery 
or  a  steamboat  company,  and  from  specu- 
lating in  the  purchase  or  sale  of  stock, 
and  from  transferring  their  business  to 
another  company.    But  it  will  qoC  inter- 
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fere  Co  preTent  a  call  not  required,  or 
■top  a  diYidend  not  justified  by  the  pe- 
cuniary condition  of  the  company,  though 
it  will  prevent  the  illegal  apportionment 
of  the  dividends  amongst  the  share- 
holders.    Gregory  ▼.  Paichett, 

▼oL  88,  p.  595 

I6L  Where  the  Court  interferes  by  injunc- 
tion to  prevent  the  performance,  by  the 
directors  of  a  company,  of  an  act  ultra 
«fr«f,  it  will  also,  to  the  extent  of  its 
power,  redress  the  act  performed  and 
give  relief  to  the  persons  injured  thereby, 
although  it  is  not  called  upon  to  dis- 
solve the  company  or  wind  up  its  affairs. 
Ibid. 

]  7.  The  only  available  property  of  a  com- 
pany was  transferred  to  two  shareholders 
m  lieu  of  their  shares,  and  the  company 
was  thereby  practically  put  an  end  to, 
and  the  debts  were  thrown  on  the  re- 
maining shareholders.  This  was  sanc- 
tioned by  a  majoritv  of  the  shareholders 
at  a  general  meeting.  Held,  that  the 
majority  could  not  bind  the  minority  in 
such  a  transaction,  and  it  was  set  aside. 
find. 

18.  An  ordinary  local  agent  of  an  insurance 
company  is  not,  without  special  authority, 
authorized  to  bind  the  company  by  a  con- 
tract to  grant  a  policy.  Lvifwd  v.  ThB 
Provintial  Horte  and  Cattle  Insurance 
Compony,  vol.  84,  p.  291 

19.  A  mining  company,  empowered  to 
raise  money,  gave  a  security  to  bankers 
for  moneys  due  and  to  become  due  from 
the  contractor  to  whom  they  were  in- 
debted. Held,  that  though  the  company 
could  not  guarantee  the  debt  of  a  stranger, 
atill,  that  the  advances  to  the  contractor 
might  be  valid  if  he  were  the  agent  of 
the  company,  and  eemble,  that  the  secu- 
rity would  be  valid  to  the  extent  of  the 
money  properly  expended  by  the  con- 
tractor on  the  works  of  the  company. 
7^  Crenver,  4rc.  Mining  Company  (Li- 
wHied)  V.  Willffome.  vol.  85,  p.  858 


UNCERTAINTY. 

[See  Description  op  Gipt,  Dksceiption 
OF  Legatee.] 

1.  Gift  in  will  held  void  for  uncertainty. 
Baker  ▼.  KewUm,  vol.  2,  p.  112 

2.  A  testator  (passing  over  his  heir-at-law, 
the  son  of  his  deceased  eldest  brother) 
gave  1,000/.  to  the  testator's  father  for 
life,  and  after  his  death  to  be  continued 
to  the  testator's  younger  brother,  and  pro* 
ceeded  thus :  **  and  after  his  death  to  be 
continued  to  my  next  nearest  heir,  and 
BO  on.  This  property  is  not  meant  to  be 
disposed  of  by  any  of  the  family."  Held, 
that  the  ultimate  limitation  was  void  for 
uncertainty.     Tkomaeon  v.  Motee, 

vol.  5,  p.  77 


8.  Bequest  of  residue  to  .4.  for  life,  *'and 
whatever  she  can  transfer  to  go  to  her 
daughters,"  B.  and  C.  Held,  that  the 
gift  to  fi.  and  C.  was  void  for  unceruinty. 
Flint  V.  Hughes.  vol.  6,  p.  842 

4.  A  testator  devised  his  estate  on  trust 
for  his  children.  Some  of  them  filed  a 
bill  for  the  administration  of  the  estate, 
against  the  trustees  and  against  one 
/.  G.  The  bill  charged,  that  /.  G.  al- 
leged, that  the  Plaintiffs  had  contracted 
to  sell  him  the  testator's  real  estate,  and 
that  he  had  given  notice  to  the  trustees 
of  his  claim ;  but  the  Plaintiffs  charged 
that  they  had  not  entered  into  any  agree- 
ment to  sell  to  /.  G.,  and  that  if  they 
had,  it  had  been  long  since  abandoned 
and  waived  by  J.  G.;  and  it  further 
charged,  that  /.  G.  had  not  any  charge, 
interest,  or  claim  on  the  estate.  Held, 
that  the  allegations  against  J.  G.  were  in- 
sufficient, and  his  demurrer  was  allowed. 
Hedgion  v.  Btpinaue,  vol.  10,  p.  473 

A.  It  is  a  common  rule  of  construction,  that 
if  the  words  of  a  g^ft  are  of  themselves 

{>lain,  distinct,  and  capable  of  having  a 
egal  effect,  effect  must  be  given  to  them, 
notwithstanding  any  improbability  which 
may  arise  from  looking  at  the  other  parts 
of  the  will  On  the  other  hand,  if  the 
words  are  ambiguous  in  expression  or 
effect,  they  are  not  to  be  rejected  for  un- 
certainty, but  you  must  collect,  if  you 
can,  from  the  other  parte  of  the  will,  an 
indication  of  what  the  testator  meant  by 
those  words,  which,  by  themselves,  ap- 
pear to  be  ambiguous.     Wilton  v.  Bden, 

vol.  11,  p.  289 

6.  The  Defendant  consented  to  the  Plain- 
tiff''s  making  a  watercourse  through 
his  land,  upon  being  paid  **a  proper 
and  reasonable  sum."  The  watercourse 
was  made,  but  no  grant  was  executed, 
and  no  sum  arranged.  After  nine  years 
user  the  Defendant  stopped  it  up,  but 
he  was  restrained  by  decree  from  so 
doing,  and  a  reference  was  made  to  the 
Master  to  settle  a  proper  compensation. 
The  Duke  qf  Devonshire  ▼.  BgUn, 

voL  14,  p.  530 

7.  Where  a  bequest  was  made  to  A.,  on 
condition  that  he  conveyed  his  estate  to 
B,  and  C,  on  such  shares  as  shall  be 
determined  by  (blank),  it  was  held 
that  the  gift  was  not  rendered  ineffectual 
by  reason  of  the  blank.  Robinson  v. 
Wheelwright,  vol.  21,  p.  214 

8.  A.  and  B.  were  partners  for  four  years 
in  the  JC.  mill,  knd  A,  and  C.  were  sub- 
partners  at  will.  A.  put  an  end  to  his 
sub-partnership  with  C  They  afterwards 
met,  and  A.  drew  up  this  document: 
•*  Mr.  C  to  receive  three- sixteenths  of 
the  If.  mill  during  the  present  partner- 

« ship  of  A,  and  B.  If  Mr.  C.  enters  into 
any  other  business  before,  to  renounce 
bis  interest   above  mentioned,  and  to 
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receive  500/.  as  a  quit  claim."  It  waa 
taken  to  a  aolicitor  to  draw  a  formal 
agreement,  who  said  it  wat  too  vagfue'to 
act  upoii,  and  both  partjea  differed  as  to 
its  construction.  Held,  that  it  was  not 
a  filial  concluded  agreementt  which  could 
be  f  niforcedi    FroM  v.  Mfmlttm' 

vol*  21,  p.  996 

9.  The  Court  alju)  beld,  that  the  question 
of  uncertainty  and  intestacy  under  the 
will  of  Mr.  TkeUuMMtm  to  be  already  de- 
Ifermiaed*    L9r4  fien^itth^nf  v,  ttpbarU, 

vol.  29,  p.  821 

10.  4«  agreed  to  take  B.  as  his  servant, 
"  at  such  wages  aa  might  from  time  to 
tlmD  be  agreed  on,"  aod  B.  on  his  part 
agreed  to  serve  J.,  and  not  to  set  up 
trade  for  himself  within  certain  limits. 
B.  SQcordingly  entered  into  and  continued 
in  jf.*9  service,  a.t  wages  agreed  on. 
Held,  that  there  was  a  good  and  valuable 
Qipaffideration  to  aupport  the  agreement 
as  against  ^.,  and  the  Court  enforced  it. 
Bemwell  v.  /««#.  vol.  24,  p.  807 

11.  A*t  by  contract  in  writing,  agreed  with 
3.  to  take  a  lease  of  **  those  two  seams 
of  coal  known  as  '  the  two-feet  coal*  and 
th^  *  thre^fect  coal,*  lyio^  under  lands 
hereafter  to  be  defined  m  the  Bank 
End  Esute,"  and  f .  a^eed  to  let  to  A. 
"the  before-mentioned  seams  of  coal.** 
Held,  that  the  contract  was  sufficiently 
definite  'to  enforce,  and  that  the  true 
construction  of  it  w4s«  that  the  boun- 
daries of  the  estate,  which  consisted  of 
about  twenty-seven  acres,  were  to  be 
tberei^fter  defined.     Hayward  v.  Cope* 

vol.  25,  p.  140 

12.  4'  agreed  to  sell  an  estate  to  0.  for 
3,00Q/.,  **  and  the  further  sum  of  20  per 
pent,  on  any  aura  the  property  might 
realize  ahovf  that  sum  at  the  sale  by 
fuction  advertised  to  take  place"  the 
next  day.  B,  withdrew  the  estate  from 
the  sale.  Held,  that  the  contract  was 
suffi^ciently  certain,  and  might  be  en- 
forced..   LqMgtU^  V,  NUholsom. 

vol.  25,  p.  160 
18.  A  teatator  after  gifts  to  **his  sister 
M.  F,  r.  /X"  and  to  bin  niece  "  J,  T,  O." 
(but  who  were  really  the  sister  and 
niece  of  his  wife),  gave  a  portion  of  his  re- 
sidue to  **  his  niece  M.  F,  T.  i>."  He  had 
no  niece  of  that  name.  The  Court,  being 
unable  to  come  to  a  conclusion  whether 
the  word  **  nie^e*'  had  been  by  mistake 
substituted  for  "  sister,"  or  the  name 
if.  F.  T.  D.  for  A.  T.  /).,  held,  that  the 
gift  oi  the  residue  was  void  for  uncer- 
tainty,   Drakg  V,  Drake,    (No.  2.) 

vol.  25,  p.  042 
1^  A  testator  devised  a  freehold  in  trust 
to  accumulste  the  rents  for  periods  of 
not  less  than  ten  years  successively  at  a 
time,  at  the  expiration  of  which,  the  ac~ 
cumulations  to  be  paid  to  the  testator's 
"  sons  and  daughters,  or  such  of  them  as 


should  be  living  at  the  respective  periods 
of  division,  and  the  issue  of  soch  of  theu 
as  »hall  have  died  kaving  lawful  iisae, 
such  issue  taking  theie  decessed  pareitt'i 
share,"  to  be  vested  interests  in  die  iine 
respectively  at  the  age  of  t«i«Qty-oQ« 
yevs.  and  so  on  from  time  to  time  until 
the  expiration  of  twenty -qm  ytm 
after  the  decease  of  the  survivor  of 
her  children.  And  from  and  after  the 
expiration  of  the  term  of  t«renty-«ne 
years,  he  devised  the  same  prtmiicsusio 
aueh  of  his  grandchildrea  and  ihsii  i»ue 
as  should  then  stand,  in  respect  to  Mm, 
in  equal  degree  of  consanguinity,  and 
their  he^rs,  as  tenanu  in  common. 
Held,  that  *'  iasue"  was  to^  reid 
"  children,"  and  the  word  "sod*'  ti»  be 
read  **  or,"  and  that  the  devii«  vas 
neither  void  for  remoteness  nsr  uocer- 
tainty.    Maynardv.  WriglU. 

vol.  ?a.  p.  2« 

15.  Gift  to  "  my  grandchildren  and  their 
issue  as  shall  stand,  in  respect  to  sie,  in 
equal  degree  of  consanguinity."  Held, 
not  void  ibr  uncertainty,  the  leotence 
being  read  in  the  alternative.    JHd. 

16.  Specific  performance  of  aa  sgreeneot 
to  purchase  one- third  of  a  fouodiy  re- 
fused, on  the  ground  of  uaeertain^,  the 
contract  not  specifying  what  portioo  of 
the  purcbase<mQney  was  to  be  left  io  the 
^u^iness,  but  only  a  "large  portioo," 
and  not  stating  when  it  was  to  be  paid. 
or  how  to  be  seciured,  and  what  interest 
was  to  be  allowed  in  the  mcsowbile. 
Cooper  V.  Hood,  vol  26,  p.  293 

17>  A,  B't  a  trustee,  verbally  promised  his 
cetiuis  que  trueU,  that  if  they  would  coo- 
cur  in  a  aale  of  the  trust  estate,  kt  its 
full  value,  to  C.  D.,  he  would  beque»th 
to  them,  by  his  will,  "  at  least  st  much  as 
they  would  get  under  their  fitbefs  will" 
A.  B,  had  an  interest  in  the  purchue. 
Held,  that  it  was  au(ficieAtIycertsiD,and 
that  this  Court  would  enforce  it  BUk^i 
Y,  Ridley,  vol.W.P-*'* 

18.  By  his  will,  the  testator  gave  hie  re- 
sidue amongst  his  uephewf  and  nieces. 
excluding  **  John  "  SftuiL  Py  a  codicil 
he  varied  the  limitation  to  this  das,  and 
excluded  "  Wittfom**  Skutt  «si  in  his 
said  will  waa  directed."  Held,  that  the 
exclusion  was  void  for  uncertainty,  m 
that  they  both  took  a  share.  C^  *• 
Hen*haw.  vol.  35,  p.  420 

19.  A  tpstator  devised  to  each  of  h»  four 
daughters  a  house  ^nd  gsrden  at  (7.|  to 
be  built  at  the  expense  of  his  executors. 
A  daujfhter  M.,  requiring  the  hpuse,  one 
waa  built  with  a  garden  by  0-*  ^''^* 
cutor,  who  was  also  residuary  legatee  and 
devisee:  Held,  after  tbf  death  pf  ^' 
that  ihe  gift  was  not  void,  and  (bit  ^' 
was  entiile^  to  the  house  §M  P^^^ 
Edward€$  v.  /onef.    (No-  2.)  .. 

vol.  S5,  p.  47* 
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UNCI.AIMED  DIVIDENDS. 

1.  A  ttiin  of  stock  wu  itandiDg  in  the 
name  of  •  testatrix,  which  her  exe- 
ctttora  oTcrlooked,  and  the  dividends 
remained  unclaimed,  the  stock  was 
transferred  to  the  National  Deht  Com- 
missioners. Afterwards  one  Sanden 
proeared  a  probate,  in  Uie  name  of 
7*.  /r«a«,  of  a  forged  will  of  the  testatrix, 
and  obtained  a  transfer.  Held,  that  the 
probate  did  not  authorise  a  payment  to 
Samden,  and  that  a  party  giving  faith  to 
the  probate  was  bound  to  see  that  the 
person  claiming  under  it  was  a  real 
T,  Htmi.     Em  forU  Jollift, 

▼ol.  8,  p.  168 

2.  Under  the  above  oireumstanees,  a  trans- 
fer lirpm  ^e  aggregate  fund  in  the  name 
of  the  commissioners  was  ordered  to  be 
made  to  the  real  executor.    Ihid, 


UNPERTAKl^Q. 

1.  The  Court  relieved  a  party  from  an 
undertaking  to  make  an  admission  upon 
a  tn*l  at  law,  the  law  on  the  point  having, 
aince  the  undertaking,  been  plaaed  in  a 
state  of  uncertainty*  by  reason  of  con- 
flicting decisions  of  different  courts.  Cocki 
V.  Purday.  vol.  12,  p.  451 

2.  Upon  an  alleged  misjoinder  of  husband 
and  wife  as  petitioneis,  counsel,  upon  the 
instructions  of  the  solicitor,  undertook  to 
amoad  by  making  it  the  petition  of  the 
wife  by  her  next  fneaJ.  Held,  that  the 
solicitor  was  not  personally  responsible 
far  the  perfbrmanco  of  the  undertaking. 
In  re  WilUamt,  vol.  12,  p.  610 

3b  Where  money  is  ordered  to  be  paid  to 
one  on  his  undertaking  to  sadsfy  another, 
the  Court  will  enforce  the  undertaking. 
SU^kld  V.  Thaek9r.  vol.  18,  p.  688 

4b  A  sum  WW  ordered  to  be  paid  to  J.  B. 
for  past  maintenance  of  an  infant,  on  his 
undertaking  to  pay  the  infant's  school. 
ma«ter|s  bill.  A.  A.  having  shewn  a 
disposition  not  so  to  apply  the  money, 
the  Court  stayed  the  psyment,  and  ulti- 
mately, op  the  application  of  the  school- 
aaascer,  ordered  piayment  to  him  out  of 
the  fond.    JbUL 


UNDUE  INFLUENCE. 

1.  Th^  Court,  under  the  circumstances  of 
the  case,  refused  to  set  aside  deeds  exe- 
cuted by  on^  under  restraint  in  a  lunatic 
asylum,  i^n^er  medical  certificates.  Selby 
V.  J^ckttm.  vol.  6,  p.  192 

2.  d»  A,  very  sopn  after  cpming  of  age, 
was  ipduced  by  C«  /).,  l|ts  auperior  olBcer, 
tQ  §c<}«jpt  bills  for  3,p00/,  at  two  ov^oths, 
fof  l|is  Qccoipmodatioq,  vbich  wefe 
banded  by  C.  D.  to  £.  F.,  a  money  l/epdn* 


I 


in  payment  of  #  debt  of  2»690A  JE.  f»t 
who  was  privy  tQ  the  l^anaa^ioa..  ^f^cf- 
wards  agreed  to  arrtngs  the  renewal  of 
these  and  another  &11  ISw  500^  fi^r 
twelve  months  in  consideration)  of  4-  A's 
promissory  note  for  2,600i.  pnynbW  in 
three  years,  wbich  svm  I?,  f  •  sharped  for 
bis  expense  aud  trouble*  £.  ^.  waa, 
under  the  circumstances,  restrained  till 
the  hearing,  from  mug  foe  the  9f50QI« 
Lloyd  V,  CUark,  vol.  6,  p.  809 

3.  A  niece,  two  months  afUv  «he  camo  of 
age,  and  after  hei  guardians  h^d  Cully 
accounted  to  her,  entered  into  ft  volun- 
tary security  for  her  uncle,  by  whom  she 
bad  been  brought  up,  4nd  who  was  con- 
sidered by  the  Court  as  standing  im  loco 
parenlitp  The  Court  set  it  Mide.  4rchtr 
V.  Hud9oiu  vol.  7>  p«  /H^l 

4.  Where  a  transaction  taltes  place  between 
parent  and  child,  ^uat  after  the  child  has 
attained  twenty-one,  and  prior  to  what 
may  be  called  a  complete  *' emancipa- 
tion," without  any  benefit  moviug  to  the 
child,  the  presumption  is  that  an  undue 
influence  has  been  ei^ercised  oq  the  part 
of  the  child,  and  a  party  seeking  to 
maintain  such  a  transact  ion  must  mow 
that  that  presumptiop  ia  «4«9uatfly  re- 
bMtted.    Jbid, 

5.  Though  Courts  of  equity  dA  not  inter- 
fere to  prevent  an  act  even  of  bounty 
between  parent  and  phild*  yot  th^  ariU 
see  that  the  child  ia  placed  in  fuch  a 
position  as  will  enable  bim  to  form  an 
entirely  free  and  unfet^red  judgment, 
independent  altogether  of  any  aprt  of 
control.    Ibid* 

6.  Voluntary  settlement  hjT  a  younger 
sister,  of  the  whole  pC  her  presept  and 
future  property,  principally  in  favour  of 
her  eldest  sister,  set  aside,  the  eldest  sia- 
ter  having  obtained  great  ascendancy  apd 
iofluencf  over  the  younger,  the  circum- 
stai^cea  of  the  transaction  being  open  to 
suspipiou,  the  settlement  being  very  im- 
provident, and  the  settlor  not  having  had 
the  benefit  of  independent  professional 
advice.    Harvpy  v.  Mo¥n$,  vol.  8,  p.  439 

7.  A  man  who  is  in  distress  n^ay  neverthe- 
less contract,  and  if  being  in  distress,  he 
procures  other  persons  to  consent  to  an 
agreement,  which  he  woul(|  not  bii^self 
have  raqueated  or  consented  to  if  be  had 
pot  been  in  di^tross,  and  afterwards  suc- 
cessfully urges  and  obtains  th^  perform- 
ance of  that  agreement,  and  receives  the 
money  secured  by  it.  and  after  that,  ae- 
qujesces  for  s  length  of  time  in  the  per- 
formance, without  any  notice  of  dissatis- 
faction or  ooipplaiot,  he  is  not  entitled  to 
aet  a«ide  the  transaction  on  the  tpere 
groi|i)d  of  hi*  poverty  anf)  dUtr^sa.  in 
the  ahsai^a  of  any  deception  or  fraud 
pro3ve4  to  hava  hffen  prafftLffed  upon  him. 
/Zicf  V.  Oord^a.  vol.  \l,  p.  ^§6 
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8.  Conveyance  by  tlie  Plaintiff,  an  eldest 
ion,  to  the  Defendants,  bis  brothers,  of 
his  interest  in  an  est*te,  for  an  inadequate 
consideration,  set  aaide,  on  the  ground 
of  the  Plaintiff's  ignorance  of  his  rights, 
and  of  the  absence  of  a  full  and  free  dis- 
closure of  all  the  material  facts  known 
by  the  Defendants,  and  of  ihe  Plaintiff 
being  under  pecuniary  pressure  and  with- 
out proper  legal  advice.    Siurge  v.  Sturgt. 

vol.  12,  p.  229 

9.  About  six  months  after  a  lady  came  of 
age,  a  creditor  of  her  father  obtained 
from  her  securities  for  his  debt.  The 
Court  was  of  opinion,  that  the  creditor 
had  not  used  any  undue  or  fraudulent 
means,  or  availed  himself  of  the  fraud 
of  any  other  party  to  procure  payment, 
and  held,  that  the  mere  fact  of  a  daughter 
voluntarily  paying  the  debt  of  her  father, 
who  was  in  difficulties,  was  not,  of  itself, 
ground  for  imputing  undue  influence  to 
the  father,  or,  even  if  such  influence  had 
been  exercised,  for  imputing  knowledge 
of  it  to  the  creditor  who  received  pay- 
ment in  that  way.     Thgmber  v.  Sheard. 

vol.  12,  p.  568 

10.  An  agreement  to  release  executors  en- 
tered into  about  three  months  after  an 
infant  came  of  age,  and  carried  into 
effect  about  three  months  subsequently 
by  deed,  set  aside ;  the  agreement  having 
been  entered  into  in  the  absence  of 
proper  independent  advice  and  assist- 
ance, and  without  a  proper  opportunity 
of  examining  the  accounts,  and  the  deed 
having  been  executed  under  the  same 
influence,  and  without  a  proper  and  ne- 
cessary examination  and  verification  of 
the  accounts.     Thomber  v.  Sheard. 

vol.  12,  p.  589 

11.  An  old  woman  was  induced,  without 
consideration,  to  transfer  her  stock  into 
the  name  of  another,  who,  by  his  an- 
swer, swore,  that  there  had  been  a  gift 
of  it  to  him,  subject  to  a  trust  for  the 
transferror,  for  life.  An  injunction  to 
restrain  the  transfer  and  receipt  of  the 
dividends  was  continued.  CuHanee  v. 
Cynningham,  vol.  13,  p.  863 

12.  Distinction  between  the  cases  where, 
as  between  strangers,  benefits  are  ob« 
tained  by  undue  influence,  and  arrange- 
ments entered  into  for  the  peace  of 
families  and  the  security  of  family  pro- 
perty.   Hcghton  V.  Hoghton, 

vol.  15,  p.  278 
18.  If  a  person  obtain  by  voluntary  dona- 
tion a  large  pecuniary  benefit  from 
another,  the  burden  of  proving  the 
transaction  righteous  falls  on  the  person 
taking  the  benefit,  and  this  is  proved  by 
shewing  that  the  donor  fully  understood 
what  he  was  doing ;  but  where  the  re- 
lation of  the  parties  is  such,  that  undue 
influence  might  have  been  exercised,  it 


must  also  be  shewn  that  the  disposidoo 
of  the  donor  was  not  produced  by  undue 
influence.  In  many  cases,  the  Court, 
from  the  relatione  existing  between  the 
parties,  infers  the  probability  of  undue 
influence,  as  in  the  cases  of  guardian  and 
ward,  solicitor  and  client,  spiritual  ad- 
viser and  pupil,  medical  adviser  and 
patient,  and  the  like.  Transactions 
between  such  persons  are  watched  with 
jealousy,  not  only  to  see  that  the  party 
fully  understood  the  act,  but  also  that 
it  was  not  brought  about  by  the  exercise 
of  that  influence.  The  relation  of  parent 
and  child  comes  within  this  class.  IbiL 
l<f.  fiuch  an  influence  is  not  discounte- 
nanced by  the  Court,  but  it  ought  to  be 
exercised  for  the  benefit  of  the  person 
subject  to  and  not  of  the  person  pos- 
sessing it.    Ibid, 

15.  In  family  arrangementa,  though  the  in- 
fluence exists,  and  has  probably  been 
exercised,  yet  if  the  transaction  be  ooe 
that  tends  to  the  peace  or  security  of  the 
family,  to  the  avoiding  of  family  disputes 
and  litigation,  or  to  the  preservation  of 
the  family  property,  the  same  principles 
are  not  applied  as  to  dealings  between 
strangers,  but  such  principles  are  then 
applied,  as,  on  the  most  comprehensive 
experience,  have  been  found  to  tend  most 
to  the  interest  of  families.  The  cases  re- 
lating to  the  resettlement  of  the  bmily 
property  appear  stronger.     Ibid, 

16.  A  married  woman,  having  separate 
estate,  joined  with  her  trustee,  who  »si 
her  confidential  medical  attendant,  in 
granting  annuities  secured  on  her  sepa- 
rate estate  for  his  benefit.  She  sfter- 
wards  sought  to  set  them  aside,  ai 
against  the  grantees.  Held,  that  the 
onus  of  proving  their  invalidity  was  oa 
her,  and  it  appearing  that  she  understood 
the  transaction,  and  no  undue  persuasion 
or  coercion  having  been  proved,  it  wsi 
held  that  they  could  not  be  impeached. 
Held  also,  that  the  principle  of  Ardor  t. 
Hudson  did  not  apply  to  the  case.  Bhdtie 
V.  Clark ;  Coek  v.  Clark.       voL  15,  p.  595 

17.  Whenever  a  person  obtains,  by  volun- 
tary donation,  a  benefit  from  another,  be 
is  bound,  if  the  transaction  be  questioned, 
to  prove  that  the  transaction  was  righ- 
teous, and  that  the  donor  voluntarily  and 
deliberately  did  the  act,  knowing  its 
nature  and  effect.     Cooke  v.  Latnette, 

▼oL  15,  p.  234 

18.  The  above  rule  is  not  confined  to  the 
cases  of  attorney  and  client,  parent  sod 
child,  &c.,  but  is  general.     Ibid. 

19.  A  nephew,  who  was  provided  for  by  his 
aunt's  will,  obtained  a  post  obii  bond 
from  her.  It  waa  set  aside,  he  not 
having  proved  that  she  knew  that  the 
effect  of  the  bond  waa  to  make  ha:  will 
irrevocable.    Ibid, 
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20.  Wben  a  man  obtaina,  without  conaide- 
ratioDf  a  aecurity  from  a  lady  to  whom 
he  ia  engaged  to  be  married,  the  Court 
requires  him  to  shew  the  honajidet  of  the 
transaction.     Cobbeti  v.  Broek, 

vol.  20,  p.  524 

21.  A  debtor  ioduced  a  lady,  to  whom  he 
was  engaged,  to  become  security  for  a 
debt.  After  the  marriage,  she  insisted 
that  she  had  been  imposed  upon.  Held, 
that  the  only  duty  of  the  creditor  (who 
was  aware  of  the  relation  between  the 
parties)  towards  the  lady  was,  to  see  that 
she  had  proper  professional  assistance, 
and  that  any  fraud  or  misrepresentation 
of  the  debtor  in  the  transaction,  of  which 
the  creditor  had  no  notice,  did  not  affect 
his  security.    Ibid. 

22.  Transactions  between  parent  and  child 
are  to  be  regarded  with  jealousy,  but,  in 
arrangemenu  between  father  and  son  for 
the  resettlement  of  family  estates,  if 
the  resettlement  be  not  obtained  by  mis- 
representation or  auppression  of  the 
truth,  if  the  father  acquires  no  personal 
benefit,  and  if  the  settlement  is  a  rea- 
sonable one,  the  Court  will  support  it, 
even  though  the  father  did  exert  parental 
authority  and  influence  over  the  son  to 
procure  the  execution  of  it.  Hartopp  v. 
Hartopp,  vol.  21,  p.  259 

28.  Parental  influence  is  inseparable  from 
arrangements  between  father  and  son 
for  the  resettlement  of  family  estates; 
but  its  existence  and  operation  are  not 
sufficient  to  invalidate  the  transaction, 
if  it  be  net  exerted  for  the  benefit  of  the 
person  jpossessing  it.    Ibid. 

24.  The  Plaintiff  was  tenant  in  tail,  and 
the  Defendant,  his  father,  tenant  for  life 
of  family  estates.  The  Plaintiff,  eleven 
months  after  attaining  twenty-one,  being 
in  pecuniary  difficulties,  joined  his 
father  in  a  resettlement  of  the  estates. 
The  Court,  tlioiigh  satisfied  that  parental 
authority  and  influence  had  been  exerted 
to  obtain  the  execution  of  the  settlement, 
but  not  for  the  father's  individual  advan- 
tage, who  obtained  no  direct  personal 
benefit  from  it,  supported  the  settlement, 
holding  that  a  jointure  thereby  provided 
for  the  aon's  mother  did  not  come  within 
the  definition  of  benefit  to  the  father, 
and  that  the  postponement  of  the  son's 
daughters  to  his  younger  brother  was  not 
unreasonable,  considering  that  thereby 
the  estates  were  made  to  accompany  the 
family  title.    Ibid. 

25.  Observation  on  the  application  of  the 
doctrine  of  undue  influence.  Fowler  v. 
fVffott.  voL  24,  p.  232 

26.  A  gift  by  a  child  to  her  parent  imme- 
diately after  attaining  twenty-one  cannot, 
under  ordinary  circumstances,  be  sup- 
ported.   Bury  V.  Oppenhtim. 

voL  26,  p.  594 


27.  Soon  after  attaining  twenty-one  a 
daughter  sold  her  reversiuoary  intereat 
and  the  amount  was  received  by  her 
father.  He  said  she  had  determined 
that  the  most  advantageous  course  for 
her  to  adopt  would  be  to  give  the  money 
to  him  to  be  applied  by  him  in  improving 
and  extending  his  business,  in  order  to 
increase  his  estate,  and  to  enable  him 
better  to  provide  for  his  family  after  his 
decease,  and  she  accordingly  gave  him 
the  money.  Held,  that  the  father  waa  a 
trustee  of  the  money  for  the  daughter, 
and  he  was  bound  to  repay  it.     Ibid, 

28.  A  young  lady,  two  years  after  she  came 
of  age,  granted  a  mining  lease,  as  to 
part  of  the  property  in  possession,  and 
as  to  the  rest,  in  reversion,  to  her  brother- 
in-law  and  uncle,  at  the  suggestion  and 
advice  of  her  father's  executor,  and  with 
no  independent  advice.  Three  months 
afterwards,  the  executor  waa  taken  into 
partnership  with  the  lessees.  It  ap- 
peared that  applications  of  other  persons 
to  become  lessees  had  been  discoun- 
tenanced, and  concealed  from  the  know- 
ledge of  the  lady.  Held,  that  to  support 
the  lease  in  equity,  the  lessees  were 
bound  to  shew,  that  no  better  terms  could 
have  been  obtained  ;  that  the  grantor 
had  the  fullest  information  on  the  sub- 
ject; that  she  had  separate,  independent 
and  disinterested  advice,  and  that  she 
had  deliberately  and  intentionally  made 
the  grant ;  and  the  lessees  having  failed 
in  proving  this,  the  lease  was  cancelled. 
Growenor  v.  SherraU.  vol.  28,  p.  659 

29.  A  mining  lease  granted  by  a  peraon 
two  yeara  after  coming  of  age  set  aside. 
Ibid. 

30.  Purchaae  from  a  poor  sick  man,  shortly 
before  his  death,  at  an  under- value,  and 
under  circumstances  of  great  precipita- 
tion and  without  proper  protection,  aet 
aside  at  the  instance  of  his  heir-at-law. 
dark  V.  Malpat.  vol.  3],  p.  80 

31.  Whether  a  transaction  ean  be  set  aside 
for  undue  influence,  wben  it  has  been 
exercised  not  by  the  party  obtaining 
benefits  under  it,  but  by  a  third  person, 
quart.     Bentiey  v.  Mackay, 

vol.  31,  p.  143 

32.  A  conveyance  by  an  aunt  to  her  ne- 
phew, without  any  consideration,  of  all 
her  real  estates,  reserving  a  life  estate 
only  to  herself,  and  containing  no  power 
of  revocation,  supported,  it  appearing 
that  the  proposal  had  emanated  from  the 
aunt ;  that  the  deed  had  been  prepared, 
on  her  instructions,  by  the  family  soli- 
citor ;  that  it  had  been  fullv  explained  to 
her,  and  that  the  nephew  bad  possessed 
no  further  influence  than  that  arising 
from  his  aunt's  attachment  for  and  con- 
fidence in  him.     Toktr  v.  Toker. 

▼ol.  31,  p.  629 
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IS.  A  o«iT«yanee  of  a  It^rge  estate  by  a 
client  |o  a  barrUter»  who  haul  been  luc 
cetsfully  engaged  for  her  in  recovering 
the  estate,  in  oonsideratiou  uf  his  ser- 
vices, set  aside  fur  undue  influenee. 
Brotm  V.  Ktfmtdy.  vol.  SS,  p.  183 

S4.  Held  also,  that  such  a  deed  could  not 
be  supported,  either  on  a  previous  eon- 
tract  to  pay  her  20,000/.,  or  as  executed 
in  performance  of  a  moral  obligation. 
(bid. 

95.  Held,  that  a  purchaser  from  an  old, 
infirm  and  ignorant  woman,  having  no 
professional  advice,  was  bound  to  prove 
that  he  gave  the  full  value  for  the  pro<» 
party,  and  failing  in  such  proof,  the 
transaction  waa  aet  aside,  with  costs. 
Baker  v.  Monk.  vol.  33,  p.  419 

96.  Securities,  giren  by  the  Plaintiff  six 
months  after  he  attained  twenty-one  to 
the  Defendants  for  a  debt  due  to  them 
from  his  elder  brothers,  sei  aside  with 
oosia,    Str9omh0  ?•  fiamdira. 

vol,  84,  p.  882 
87*  Voluntary  conveyance  to  a  mother  by 
a  daughter  six  months  after  she  had 
attainni  twenty- one,  and  seven  days 
before  the  daughter's  marriage,  but  un- 
known to  her  husband,  set  aside,  both 
on  the  ground  of  the  maternal  influence, 
and  of  the  fraud  oo  the  husband's  ma- 
rital righta«    Ckambera  v.  Crabbe. 

vol  84,  p.  457 

88.  A  aon  attained  twenty^one  in  1855, 
and  in  1857  he  conveyed  to  his  father 
his  reversionary  estate  and  interest,  in 
consideration  of  moneys  advanced  for  his 
commission,  outfit  and  debts  duiing  hia 
minority,  and  a  further  sum  of  500/. 
then  advanced.  Held,  that  the  deed 
could  not  stand  except  as  a  aecurity  for 
the  500i.    Pais  V.  Sttrr.    vol.  3i»  p.  543 

89.  Transaction  between  fother  and  son, 
seven  years  after  the  latter  case  of  age, 
by  which  the  father  obtained  a  benefit  of 
5.799/*  in  the  event  of  the  son  dying 
without  children  supported ;  there  being 
a  valuable  conaideraiion  on  the  part  of 
the  father,  the  settlement  being  a  fit  and 
proper  fiiraily  anrangeroent,  and  the 
transaction  not  having  been  impeached 
until  after  the  death  of  the  lather.   Ibid. 

40.  Securities  obtained  from  none  for  their 
father's  debt  set  aside,  the  creditors  fail- 
ing to  prove  (as  they  were  bound  to  do) 
that  the  sons  knew  the  true  nature  of  the 
transaction,  and  that  no  undue  infiueace 
had  been  exercised  by  the  fother.  Jlrr- 
dse  V.  J>m§mu  vol.8^p.€03 


UNIVBRSITY. 

College  statutes  made  under  die  19  ft  20 
91et,  c.  88,  held  not  to  afiect  the  rights  of  a 
fbuiidfr*a  l^n.    JUsmty-Geafral  v«SM> 


ney  Sutwt  College  Cmmbndge  0ed  7»nif 
College  O^ordt  omd  Frederick  GrecaMtt. 

vol.  84,  p.  657 


UNMARRIED. 
[&e  Next  of  Kim.] 

1.  Where  there  is  a  gift  over  in  the  event 
of  a  person,  who  is  not  married  at  the 
time,  dying  "  unmarried,"  it  means  with- 
out ever  having  been  married.  Beywoed 
V.  Heywood,  vol.  29,  p.  9 

2.  In  a  limitation  in  a  marriage  settlement, 
giving  the  whole  fund*  after  the  death  of 
the  parents,  to  an  only  child,  if  all  but 
one  should  have  died  "  unmarried  sod 
without  issue,*'  the  wofd  "unmsnied** 
was  construed  "without  having  beeo 
married,"  and  one  having  married,  it  wu 
held  that  the  olause  became  inoperadve. 
Ibid. 

USUAL  COVENANTS. 
[Ste  NoTtcE.j 

USURY. 

1.  The  Plaintiff  lent  the  Defendant  a  san 
of  money  on  his  bond  and  an  equitable 
deposit.  The  bond,  on  the  face  of  it,  wis 
usurious,  snd  an  action  having  been 
brought  on  it,  the  Plaintiff  failed.  The 
Plaintiff  afterwards  came  into  equity, 
shewing  that  the  bond  had  been  errone- 
ously prepared;  end  that,  in  fact,  the 
contract  was  not  usurious,  and  praying 
that  the  instrument  might  be  reformed, 
and  effect  given  to  his  ei^uitable  depo«iL 
The  Court,  being  satisfied  of  the  efror, 
Held,  that  the  Plaintiff  was  entitled  to 
the  relief  he  asked.  Hodgkintn  v. 
Wyatt,  vol.  9,  ^566 

2.  In  1816  4*  tranaferred  lO.OOOiL  Three 
per  Cents,  to  B.,  which  he  sold,  and 
after  reuining  6,000/.  repaid  the  sarplui 
to  A.  Concurrently  B,  gave  to  ^.  a 
bond,  conditioned  for  the  repayment  of 
of  6,0<)0/.  and  five  per  cent,  interest,  and 
he  wrote  to  J.,  engaging  to  replace  the 
6,000/.  in  the  Three  per  Cents.  In  1S2S 
B,  admitted  his  obligation  to  restore  to 
J.  the  stock  sold  out.  The  Court,  ia 
1852,  considering  that  the  contract  was 
for  restoring  the  stock,  and  that  A.  hsd 
not  the  option  pf  taking  stock  or  mooej, 
held  that  the  contract  waa  not  usuriooL 
Goddmrd  V.  Utkbridge.         vol.  16,  p.  539 

3.  An  account  between  A.  and  B.  having 
been  settled,  A.  executed  a  general  re- 
lease to  B.  Held,  that  the  account  codd 
not  be  opened  by  A^  op  the  ground  of 
usury,  until  the  release  had  been  aet 
aaide,  and  that  the  release  oooU  not  be 
set  aside  on  the  mere  grooDd  ofnsurioni 
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ir«iD«  having  ent4*red  into  the  account, 
of  which  l)oth  pjirtiM  wcrt  cogniMnt. 
Fuwkf  V.  Wyt^  vol.  34,  p.  332 


VENDOR  AND  PURCHASER. 

[9t*  Conditions  or  Sale,  Contract, 
Purchase  in  Lots,  Rescinding  Con- 
tract, Sale  by  Auction,  Sale  bt 
Court.  Specific  Performance,  Time 
or  THE  Essence,  Title,  Undue  Influ- 
ence, Vendor  and  Purchaser  (Con- 
DiTiQN?  OF  Sale),  Vendor  and  Pue^ 
chafer  (Conveyance),  Vendor  and 
Purchaser  (Misrepresentation), 
Vendor  and  Purchaser  (Title), 
Waiver  or  Requisitions  as  to 
Title.] 

1.  A  purehRMT  firon  the  Court,  is,  in 
ef  Mity,  the  owner,  froni  the  order  con- 
finning  the  report,  and  any  deterioration 
of  the  property  arising  frum  accident  or 
hy  fire,  without  the  default  of  the  vendor, 
fisUs  upoo  the  purchaser.  Rpberiuvn  v. 
S/ceUm.  vol.  12,  p.  360 

2*  iU  hetween  theoontraet  and  conveyance, 
a  loae  trises  hy  accident,  which  brings 
with  it  legal  obligation  which  must  be 
ioimedialely  satisfied,  the  expense  in- 
curred hy  the  veodora  is  payable  by  the 
purchaser.     Ibid, 

3.  After  the  confirmation  of  the  report,  a 
part  of  the  premises  fell  down  and  da- 
maged the  neighbouring  property,  the 
owner  of  which  threatened  to  bring  an 
a<;tion,  and  the  remainder  was  ruinous 
and  dangerous  to  the  public.  The 
vendor  having  reinstated  ai|d  repaired 
the  premises,  the  Court  held,  that  the 
purcha:ier  waa  hound  to  indemnify  him, 
and  on  petitioni  ordered  a  reference  to 
Rsceriain  the  exi^enses  properly  ioourred. 

4.  Bv  eopditions  of  sale,  interest  was  psy- 
able  from  Noreei^r,  1946.  if,  "from  any 
cause  whatever,*'  the  purchase  should  not 
be  then  completed.  The  vendors  did  not 
make  out  their  title  until  Afvck^  1849. 
|Ie)d,  thfil  interest  was  payable  only  from 
the  last- mentioned  period.    IM. 

6.  A  D.,  being  desirous  of  raising  money 
to  eqable  him  ta  prosecute  bis  claim  to  a 
fund  is  Coi^rt,  applied  fq  a  solicitor  for 
that  pyrpoee.  An  agreement  was  eve* 
ciited,  by  which  the  solicitor  agreed  to 
lend  1,00(M.,  and  A.  B.  agreed  to  pur- 
pliase  from  him  some  land  for  Q,0OP/.  (ten 
limes  ita  vRlueX  The  land  was  coqveyed, 
and  the  fund  ip  Court  mortgaged  by  A. 
M'  fpr  the  MOO/.;  but  the  1,000/.  was 
API  advanced  at  the  time.  The  Court  on 
the  ground  of  the  gross  inadequacy  of 
value,  coupled  with  the  other  circum- 
ilt^QAea  qf  the  Qaae,  aei  asiile  the  whole 
traqiyMtiflp  with  oost^.    CatktU  v.  Tt^hr, 

vol.  14«p.iOS 


6.  JnadequRcy  qf  value,  though  it  is  not 
by  itself  a  sMificieAt  ground  for  avoiding 
a  sale,  is  yet  of  great  weight  when  coupled 
with  circumstances  of  oppression.     Ibid, 

7*  In  the  absence  of  any  express  stipula* 
tion,  the  expenses  aed  outgoings  of  pro- 
perty sold  must  Ik  borne  by  the  ven- 
dors, down  to  the  time  when  the  pui  chaser 
could  prudently  take  possession,  i.  e. 
down  to  the  time  when  a  good  title  was 
shewn-    QarrodH$  v.  Shatf,    vol.  30,  p.  &% 

8.  Special  conditions  of  sale  are  construed 
moet  strictly  against  the  vendor,  /fay- 
jQTd  V.  Cfiddle,  vol.  92,  p.  477 

9f  A  vendor  has  duties  in  that  character, 
which  he  cannot  get  rid  of  bv  such  con- 
ditioue  of  sale.     (?reeef4  v.  WiLton. 

vol,  2$,  p.  200 

10.  It  i«  the  4ntj  of  r  vendor,  in  his  par- 
ticulars of  sale,  to  describe  the  property 
with  per^t  accuracy,  and  not  leave  i( 
to  inference.    SwaMmd  v.  J^ortUy. 

vol.  29,  p.  430 

U«  A  pqrehaser  was  let  into  tlie  receipt  of 
the  rents  befiore  completioR  and  without 
payment  qf  his  purchase- money*  Great 
delay  having  occurred,  and  no  payment 
having  been  made  to  the  vendor,  he  gave 
netice  to  the  tenants  snd  prevented  any 
further  receipt  of  the  rents  by  the  pur- 
chaser. Held,  that  this  did  net  deprive 
the  vendor  of  his  right  to  have  the  con- 
tract specifically  performed-  Qolb^  v. 
^ad^d^n,  wl.  94,  p.  416 

VENPOR  AND  PURCHASER  (CON- 
VE;yANCE). 

I,  A.  agreed  to  demise  certain  preraisea  to 
B,  There  waa  an  outstanding  equitable 
interest  vested  in  C  Beld,  that  B»  was 
bound  to  accept  a  demise  from  A,  in 
which  O.  joined ;  and  was  not  Justified 
in  insisting  on  A.  obtaining  r  release 
from  C.  in  order  to  enable  him  alone  to 
make  a  valid  demise*    BeMvitt  v.  QUI. 

vol.  1,  p.  375 

%,  A,,  who  poseessed  r  real  esute,  com- 
mitted an  act  of  baRkruptcy ;  he  af^er^ 
warda  teqk  the  benefit  of  the  Insolvent 
Debtora  Act,  and  waa  aubsequently  de- 
clared heukrupt.  Held,  that  the  as- 
signees in  bankruptcy  could  not  make  a 
good  title  to  a  real  estate  of  the  bank- 
rupt }  that  the  estate  waa  vested  in  the 
aasignees  of  the  insolvency,  and  that 
the  objection  was  one  of  title  and  not  of 
conveyance*    Sideboiktm  v.  Boniagton. 

vol.  S,  p  524 

3.  A  testater  gave  his  real  and  personal 
estate  to  A,%  sufatject  to  the  payment  of 
his  debts  and  certain  aiviuUies,  and  ap- 
pointed him  executor.  Held,  that  A, 
could  make  a  good  title  to  the  teal  estate, 
without  the  concurrence  of  the  annui- 
tants, and  that  a  purchaser  from  A  was 
not  hound  to  lef  to  the  applioRtioA  of 


492 


GENERAL  INDEX. 


the  puTchftM- money.  Held  also,  that 
the  objection  was  one  of  title,  and  not  of 
conveyance.    Pag*  ▼.  Adtm, 

vo\,  4,  p.  269 

4.  The  completion  of  a  contract  having 
been  delayed  for  thirteen  yean,  the  pro- 
perty  became  deteriorated  by  dilapida- 
tions.  Held,  under  the  circumstances, 
that  the  loaa  must  fall  on  the  purchaser, 
as  the  state  of  the  title  was  such,  that  he 
ought  to  have  completed  hia  purchase 
and  taken  possession.     Mimckin  w.  Namee. 

▼ol.  4,  p.  SS2 

5.  Lessee  of  a  house  and  fixtures  agreed 
to  pay  the  expenae  of  preparing  the 
agreement.  Held,  that  he  waa  liable  to 
pay  the  costs  of  preparing,  and  of  copies 
of  an  inventory  of  the  fixtures  referred 
to  by  the  agreement    In  r§  Tkimat, 

vol.8,  p.  145 

6.  It  being  one  of  the  terms  of  a  contract 
between  vendor  and  purchaser,  that  cer- 
uin  parties  were  to  join  in  the  couvey- 
ance,  the  Court  would  not  enter  into  the 
question,  whether  they  were  necessary 
or  proper  parties.     Btnttm  v.  Lamb, 

vol.  9,  p.  502 

7.  On  a  sale  bv  a  trustee,  he  stipulated 
that  his  receipt  should  be  deemed  an 
effectual  and  conclusive  discharge,  and 
that  the  purchaser  should  not  require  the 
concurrence  of  the  heir  or  ceHui  ^m$  Imt f. 
A  decree  waa  made  for  apecific  perform- 
ance  and  reference  as  to  title.  The 
Master  found  in  favour  of  the  trustee ; 
and  upon  exceptions,  the  purchaaer  cun- 
tendea,  that  the  rule  as  to  the  concur- 
rence of  the  c*9tui  que  trust  being  one  for 
their  protection,  it  was  a  breach  of  trust 
to  stipulate  that  they  ahould  not  concur : 
but  the  Court  held  the  point  concluded 
by  the  decree.     WUHiuom  v.  Hartley, 

vol.  15,  p.  183 

8.  The  Plaintiff  agreed  to  sell  the  Defend- 
ant an  orchard,  described  as  being  in  the 
'*  occupation  of  L.  Pn"  and  that  the  pur- 
chaser should  have  **  possession"  on  the 
day  appointed  for  completion.  Held, 
that  *'  poesession*'  did  not  mean  *'  per- 
sonal occupation,"  and  a  decree  for  spe- 
cific performance  waa  made  a^inst  the 
defendant,  although  the  Plaintiff  was 
unable,  by  reason  of  L,  P,*%  tenancy,  to 
put  him  in  actual  occupation  of  the  pre- 
mises.    Lake  v.  Dean,         vol.  28,  p.  607 

9.  An  official  manager  sold  some  property, 
stipulating  that  the  purchaser  should  ac- 
cept a  conveyance  from  him,  without  re- 
quiring the  concurrence  of  any  other 
person,  for  any  purpose  whatsoever ;  but 
if  the  purchaser  considered  the  legal 
estate  to  be  outstanding,  and  should  re- 
quire a  conveyance  thereof,  he  should 
bear  all  the  expenses.  The  purchaser 
was  to  pay  the  purchase-money  on  a  day 
named,  at  which  time  the  purchase  was 
to  be  completed.    Held,  that  the  pur- 


chaser was  bound  to  pay  hb  purchase- 
money  on  having  a  conveyance  of  the 
equitable  estate  from  the  official  manager, 
the  vendor  being  bound  subsequently  to 
assist  in  getting  in  the  legal  estate  at  the 
purchaser's  expense.  The  Qgieial  Uom' 
ager  qf  the  Sheemeu  Watertporkg  Cempawf 
V.  Polion,  voL  29,  p.  70 


VENDOR  AND  PURCHASER  (MIS- 
REPRESENTATION). 

[See  Fraud,  MisRBpsBNTATioH.SpBcivtc 

PbRPORM AHCB  WITH  COMPENSATIOH.] 

1.  Where  the  vendor  of  land  in  lots  for  the 
purpose  of  buildings,  accompanies  bis 
description,  particulara,  and  conditiooi 
of  sale,  with  a  map  delineating  the  in- 
tended divisions  of  the  property  by  new 
roads,  he  must  be  understood  to  hold  oot 
expectstions  that  the  lots  will  be  so  di- 
vided,  and  it  would  not  be  competent  to 
him  to  divide  the  land  in  a  different 
manner,  ao  aa  to  attract  an  occupancy  and 
population  entirely  different  from  that 
which  would  have  been  produced  by  act- 
ing on  the  plan  proposed  and  held  out  at 
the  Bale.     Peacock  v.  Peueon. 

vol.  11,  p.  855 

2.  A  vendor  took  an  exception,  which  con- 
tested the  validity  of  his  own  title.  Held, 
that  it  was  irregular.    Bradietf  v.  Ifm/M. 

vol.  15,  p.  460 
8.  Leaaeholds  were  sold  under  the  Court, 
described  as  '*  a  bonded  sugar  refinery," 
and  the  lease  waa  referred  to,  which  con- 
tained no  such  restriction.  The  abstract 
shewed  a  prior  agreement  for  the  lease 
of  the  premises,  to  be  used  *'  for  refinioj^ 
sugar  in  bond/*  The  purchaser  accepted 
the  title,  paid  his  purchase-money  into 
Court,  and  was  let  into  possession.  The 
lessors  af^rwarda  instituted  a  auit  to  rec- 
tify the  lease,  by  introducing  the  restric- 
tion. The  Court  refused  to  compel  the 
final  completion  of  the  purchase,  or  part 
with  the  purchase-money,  until  theresult 
of  the  suit  was  known.  Bentley  v.  Oeeen. 

vol.  17.  p  204 

4.  It  is  not,  generally,  the  duty  of  a  pur- 
chaser to  inform  a  vendor  of  any  of  the 
circumstances  which  may  make  it  derir* 
able  for  him'  to  purchase.  Dolman  tr. 
Nokee,  yoL  22.  p  40S 

5.  The  Plaintiff  had  worked  the  coal  under 
his  estate,  but  abandoned  it  as  unprofit- 
able. Twenty  years  afterwards,  the  De- 
fendant cleared  the  pit  and  examined  the 
coal  in  the  shaft  with  other  persons,  sod 
subsequently  contracted  for  a  lease.  The 
colliery  turned  out  to  be  worthless.  Held, 
that  the  Defendant  could  not  resists  spe- 
cific performance,  on  the  ground  of  the 
Plaintiff  not  having  communicated  the 
fact  of  hia  having  worked  the  mine  and 
found  it  unprofiuble.     Held  also,  that 
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teking  pocsession  of  the  mine  by  the  in- 
teoded  lessee  was  not  an  acceptance  of 
the  title.     Haytifood  ▼.  Cope. 

vol.  25,  p>  140 
6.  The  doctrine  of  tuppretno  vtrl  applied  to 
a  purchaaer.    SmmtnerM  v.  Griffiiht, 

▼ol.  86,p.  27 

VENDOR'S  LFEN. 

1.  A  vendor  conveyed  his  estate  to  a  pur- 
chaser, and  took  a  bond  for  the  purchase- 
money.  He  afterwards  sued  at  law  on 
the  bond,  and  in  equity  insisting  on  hb 
equitable  lien.  He  was  put  to  his  elec- 
tion in  which  court  he  would  proceed. 
Barker  v.  Smark*  vol.  3,  p.  64 

2.  Extent  of  lien  on  a  fund,  where  the 
grantor  of  an  annuity  agreed  to  sell  to 
the  grantee  the  fund  on  which  the  an- 
nuity was  secured,  and  to  repurchase  the 
annuity,  but,  in  consequence  of  a  mutual 
mistake,  the  contract  for  the  sale  of  the 
fund  could  not  be  specifically  performed. 
Colfftr  V.  Clay,  vol.  7,  p.  1 88 

8.  A.  conveyed  an  estate  to  B.,  and,  accord- 
ing to  the  conveyance,  an  acceptance  was 
given  '*  in  full  satisfaction  for  the  abso- 
lute purchase;"  but  in  reality,  it  was 
agreed,  that  the  vendor  should  have  a 
mortgage  for  the  money.  Before  the  ac- 
ceptance became  due,  B.  mortgaged  to 
C,  who  employed  the  same  solicitor  as 
had  been  engaged  in  the  purchase,  and 
C.  had  notice  that  the  bill  had  not  been 
paid  and  of  the  form  of  the  conveyance. 
Held,  first,  that  C.  was  affected  by  the 
notice  in  his  solicitor  ;  and  secondly, 
that  under  the  circumstances,  he  was 
bound  to  inquire  into  the  true  nature  of 
the  transaction  between  jf.  and  B.,  and 
consequently  that  his  security  ought  to 
be  poetponed  to  J,*b,    Frail  v.  Etlit, 

vol.  16,  p.  350 

4.  The  consideration,  as  stated  in  a  con- 
veyance, was  150/.  paid  and  an  accept- 
ance for  800/.  Held,  that  the  form  of  the 
deed  was  not  conclusive,  and  that  it  was 
competent  for  the  vendor  to  shew,  that  he 
had  stipulated  for  a  lien  for  the  amount 
of  the  acceptance.    Ibid. 

5.  ^.  agreed  to  purchase  an  estate  from  B., 
and,  upon  the  estate  being  conveyed,  to 

grant  a  life  annuity  to  B., "  to  be  secured 
y  bond."  Held,  that  B.  had  no  lien  on 
the  estate  for  payment  of  the  annuity, 
and  was  merely  entitled  to  have  it  se- 
cured by  the  bond  of  the  purchaser. 
/Hxon  V.  Gayfere.  (No. 3.)  vol.21,  p.  118 

6.  The  agent  of  vendors,  who  had  authority 
to  receive  the  purchase-money,  had  in 
his  hands  a  sum  belonging  to  the  pur- 
chaaer  sufficient  for  that  purpose,  and  was 
directed  by  him  to  apply  it  in  payment. 
The  agent  accordingly  debited  the  pur- 
chaser's account  and  credited  the  vendors' 
account  with  the  amount,  and  he  ren- 


dered to  the  vendors  an  account,  charg- 
ing himself  with  the  sum  as  received 
from  the  purchaser.  Held,  that  this  was 
not  a  valid  payment  to  the  vendors,  and 
that  they  had  still  a  lien  on  the  estate  for 
a  part  of  the  money  lost  by  the  bank- 
ruptcy of  the  agent.     Wrtmt  v.  Daweg. 

vol.  25,  p.  369 
7«  A  trustee  purchased  an  estate  on  behalf 
of  the  trust  The  vendor  executed  a  con- 
veyance to  the  trustee,  which  recited  the 
trust,  and  that  the  trustee  had  called  in 
trust  moneys  sufficient  to  pay  the  pur- 
chase-money, and  it  contained  a  receipt 
for  the  whole  purchase  •money.  In  fact 
only  part  was  paid,  and  the  trustee  gave 
his  bond  and  a  memorandum  of  deposit 
for  the  deficiency,  the  latter  reciting  that 
the  vendor  had  lent  the  trustee  that  sum 
to  enable  him  to  complete.  Held,  that 
the  vendor  had  no  lien  on  the  title-deeds 
in  his  possession  for  the  unpaid  purchase- 
money.     Muir  V.  Jolly,      vol.  26,  p.  143 

8.  The  Plaintiff  agreed  with  Howlett,  in 
consideration  of  his  erecting  some  houses 
thereon,  to  grant  him  a  building  lease  of 
some  land,  with  the  option  of  purchasing 
the  fee.  The  Plaintiff  advanced  Howlett 
9701.  to  enable  him  to  build.  Afterwards 
Efktfu  and  Paintt  jointly,  made  further 
advances  to  Howlett  for  the  same  pur- 
pose. Subsequently  Evans  (who  was  the 
solicitor  both  of  the  Plaintiff  and  of 
Paine)  induced  the  Plaintiff  to  execute  a 
conveyance  to  Howlettt  without  receiving 
the  consideration,  in  order  that  Howlett 
might  then  execute  a  mortgage  to  Eoant 
and  Paine  to  secure  their  advances ;  but 
on  the  promise  of  Evane  alone,  that  the 
conveyance  and  the*  mortgage  should  be 
held  on  behalf  of  the  Plaintiff  until  the 
**  land  could  be  sold  or  a  transfer  of  the 
said  mortgages  obtained,  and  that  in 
either  case  the  Plaintiff  should,  in  the 
first  place,  out  of  the  moneys  obtained  by 
such  sale  or  transfer,  be  paid  the  pur- 
chase-money" and  advances.  Held,  that 
the  Plaintiff  had  lost  his  lien  for  his  pur- 
chase-money, and  his  priority  for  it  and 
his  advances  over  the  mortgage.  Smith 
V.  Evans.  vol.  28,  p.  59 

9.  Upon  a  sale  of  a  debt  proved  in  an  ad- 
ministration suit,  the  purchaser  gave  a 
bond  for  the  purchase- money,  payable 
by  instalments.  Held,  that  he  had  not 
lost  his  lien  on  the  debt  for  the  payment 
of  the  unpaid  purchase-money.  Collifu 
V.  Cot  lint  (No.  2>;  Downet  v.  Downes. 

vol.  81,  p.  346 

10.  The  rights  of  the  public,  and  of  deben- 
ture creditors  and  others  claiming  under 
the  company  are  subordinate  to  the  ven- 
dor's lien  for  unpaid  purchase- money. 
tf^alker  v.  The  Ware,  tfc.  Railway  Com' 
pany.  vol.  35,  p.  52 

11.  The  owners  of  land  taken  by  public 
companies  under  their  compulsory  powers 
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have  Che  ordinary  vendor*!  lien  for  un- 
paid purcha«e-nieney»  and  they  are  M- 
iltled  to  enforce  that  Hght  by  a  eale  of 
the  land.  IVaUni'  t.  Tk§  Ware,  Jfa.  RaiU 
ymy  Cannpanf*  vol.  Zi,  p.  62 

13.  Thia  Hen  extendi  nol^nly  to  the  value 
of  the  land,  bat  alao  to  the  amonot  of 
compeneation  for  damages.     Ihid, 

\t,  Thii  right  of  Ken  is  umlTeeted  by  the 

depoiit  under  the  Sflrh  seetion  of  the 

.Landa  Claoiea  Conaotldation  Act,  and 

*by  a  depottit,  by  agreement,  before  the 

amount  payable  haa  been  aeeertained. 

14.  In  a  ttrit  by  an  unpaid  vendor,  the 
Court  deereed  a  specific  performance, 
and  the  payment  of  the  purchase- money 
and  damages.  The  pnrehssers  were  un- 
able to  pay,  atid  the  property  was  in  the 
noBsestion  of  a  receiver  in  another  suit 
instituted  by  |>et«ons  diaimtng  charges 
under  the  purenaserSk  A  petition  by  the 
vendor  served  upon  the  purchaser  and 
the  Plaimifia  in  the  other  suit  to  enforce 
his  Hen  and  obtain  a  sale  of  the  property, 
was  dismissed  with  costs,  the  proper  re- 
iVHedy  being  by  bill.  The  AUormy^General, 
m  bek&lf  e/  Ur  Mmjtst^  v.  The  SitUng- 
frMifM»  4"^.  Rmiiiday  Companv, 

Vol.  96,  p.  268 


VESTING. 

[jf<v  CniLDitisif,  ENtrrtEi^,  Orrt  to  a 
CLAM(SuBSTfTt;tioii),  "Paid**  rbad 

"PAtABLB,"  PaTMBNT  (DEBTS  ABD 
Lboacies},  pBBtoi»  or  DitlSIOK,  SUR- 
vivom.] 

1.  Bequest  of  testator's  estate,  to  be  equally 
divided  between  his  children  on  attain- 
ing twenty-orte,  with  a  powerof  advanoe- 
ment  **from  their  respective  portions" 
of  the  testator's  eatate.  A  child  survived, 
but  died  under  twenty-one.  Held,  that 
be  took  a  vested  interest  Viviam  v.  MUiM, 

vol.  1,  p.  815 

3.  A  testator  gave  real  and  personal  estate 
to  trustees,  to  accumulate  the  rente,  8cc 
for  twenty  years  after  his  decease ;  and, 
after  certain  payments,  to  stand  pos- 
sessed of  the  accumulated  fund,  in  trust 
for  all  and  every  the  child  and  children 
of  his  ohtldren  J;  A  and  C  *'  now  born 
or  who  shall  hereafter  be  bonii  during 
the  lifetime  of  their  respective  parents, 
as  should  attain  twenty  •one  or  many 
with  consent,  and  whether  bom  or  un- 
born when  any  other  of  them  attain  the 
age  or  time  aforeaaid,  and  their  respec- 
tive executors,  adminiatratora  and  aa- 
aigna." 

At  the  expiration  of  the  twenty  years 
there  were  aeveral  children  of  B.  who  had 
attained  twenty-one  t  but  A.  and  B.  were 
atill  living.  Held,  that  the  grandchildren 


had  vested  intereata  in  the  fund,  sabject 
to  be  divcaeed  or  diminiabtd  in  the  event 
of  there  being  Other  children  of  J.  or  B, 
Who  should  atttin  twenty-one  or  marry. 
Held  also,  that,  in  the  uegnthne,  the 
grandchildren  who  had  attained  vaied 
interests  were  entitled  to  the  income  of 
the  accumulated  fund.  Seolt  v.  The  Earl 
(/  Scarborough.  voL  1,  p.  154 

8.  A  testator  gave  to  bis  wife,  for  life  only, 
ail  his  freeholds,  &c.,  as  alao  bia  «a|ntal 
in  trade  for  her  life,  but  nevertheless  ia 
trust,  at  her  deaths  ^  for  his  then  surviv- 
ing children,  share  and  share  alikei  in- 
dependent of  the  rental  of  his  aa&d  es- 
tates,"  which  he  gave  **  to  hia  aorvivibg 
female  children  i"  and  he  proceeded 
thua:-^**  On  the  deceaae  of  any  of  the 
children,  should  they  die  wiihom  istae, 
that  share  ta  fiill  to  the  rest^  and  ao  on  to 
the  last  frmale  child :  but  ehonid  they 
marry  and  have  children,  then  their  share 
to  go  to  the  aaid  ohild  or  children,  (mm 
the  last  female  child  to  the  malea  of  aiy 
body."  Held,  that  the  children  of  a 
daughter  of  the  teatator«  who  aurvived 
him  bat  died  in  the  life  of  the  widow, 
took  no  interest  under  the  wiU.  Worii" 
worth  V.  Wmd.  vol.  2,  p.  25 

i.  A  gift  in  terms  Importing  a  present 
vested  interest  with  a  postponed  ttaoe 
of  payment  is  not  made  contingent  by  a 
direction  to  nccuittulafe  till  the  time  of 
payment  arrives.     Btnit  v*  AargA. 

vol.  1,  p.  226 

5,  A  testator  deviaed  a  eopyhold  estate  to 
trustees,  in  trust  to  pay  the  rente  to  his 
wife  until  his  youngest  child  attained 
twenty-one,  she  maintaining  hia  ehHdiea 
until  that  event  \  and  when  and  aa  soon 
aa  that  event  should  happen,  opon  trast 
to  pay  one-fifth  of  the  rente  to  bis  wife 
for  life.  He  then  gave  ihe  remain- 
ing four- fifths  separately  to  his  four 
daughters^  mominmtim,  for  life,  with  re- 
mainder to  their  respective  children ;  and 
it  was  his  will  that  if  any  of  his  ehildieD 
should  die  without  issue  that  the  share  of 
her  so  djring  should  go  to  the  children  of 
such  of  his  daughters  aa  ahould  leave  is- 
sue ;  but  in  case  all  his  daughters  should 
die  without  leaving  lawfel  issue,  thee  be 
devised  all  hia  said  real  and  pcfsoaal 
estate  unto  his  brothers  and  aisters;  be 
subseqtiently  deviaed  the  one-fifth  given 
to  the  wife  for  Kfe  in  a  similar  maaoer. 
^.,  one  of  hia  daughters,  died  without 
issue  before  the  youngest  attained  twenty- 
tme.  H  eld,  that  the  sharea  vested  on  the 
youngest  attaining  twenty-oue;  that  the 
gifk  over  waa  only  of  vested  shares,  and 
therefore  that  there  waa  an  iniestacyas 
to  the  one-fifth  intended  for  J.  BuHm 
V.  Waiit,  voL  I,  p.  97 

6.  A  testator  devised  hia  freehoMs  to  pay 
certain  annuitiea,  and  accumulate  tbe 
aurplua  rente  ao  aa  to  beoome  part  of 
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hfi  pervonal  estate :  and,  subject  to  the 
ebargvs,  t«  the  use  of  the  first  and  other 
soM  of  his  son  d,  ifi  tail,  with  remainder 
to  his  daoghter  B,  tot  life,  with  re- 
nainder  to  her  first  and  other  sons  in 
tail,  &C. ;  and  he  directed  that  no  person 
should,  under  the  limitations,  become 
enittted  in  possession  while  any  ante- 
cedent limitation  remained  in  contin- 
gency. And  he  gave  his  personal  estate 
to  tho  children  of  A^  and  B,  "  except  the 
eldest  son,*'  to  be  transfetted  to  all  his 
yoon|rer  grandchildren,  eqnally  to  be  di- 
vided between  them  as  and  when  the  sons 
nitained  twenty-one,  and  the  daughters 
Attained  that  age  or  married,  it  being  his 
wiH  that  each  of  their  several  shares  and 
interestt  should  become  vested  at  that 
bga,  ot  the  previous  marriage  of  daugh- 
ters^ though  suth  iftiares  should  not  be- 
come payable  or  transmissible  till  after 
the  demise  of  both  his  son  and  danghcer ; 
but,  in  the  meantime,  he  empowered  bis 
trustees,  though  the  parents  of  his  grand- 
children should  be  living,  to  Upply  the 
interest  of  each  grandchild's  '*  presun)p- 
tive  shaiv,  ewn  including  an  eldest  son's 
share,  in  their  maiBtenarnce  and  educa- 
tion;" and  the  surplus  was  to  accumu- 
late and  be  payable  along  with  their  re- 
specti'Te  original  shares  when  the  same 
boeame  vested  and  trsnamissible,  and  the 
payments  ware  to  be  allowed  to  the  tnis- 
tnes,  though  such  grandchildren  should 
not  gain  a  tested  interests  And  the  tes- 
tator declared,  that  after  Aie  death  of  A. 
and  B,,  as  well  as  during  (heir  lives,  his 
trtisiees  should  In  the  meantime  and  until 
the  share  or  shares  of  ail  his  grand - 
diihiren  of  and  in  the  trust  funds  should 
become  veated  and  assignable,  trans- 
ferable, or  payable,  npply  the  dividends 
of  the  trust  funds  towards  the  mainte- 
nance and  education  of  every  such  child 
nnd  children  respecti velyi  including  even 
the  eldest.  A.  and  B»  were  still  living : 
jt.  had  no  children,  tint  B*  had  an  eldest 
ion  and  other  childrem  Held,  first,  that 
the  eldeat  son  of  A  had  not  a  vested 
interest  in  the  personal  estate ;  aecondly, 
that  the  other  children  took  vested  in- 
tereata^  subject  to  be  divested  partially 
by  the  birth  of  other  children;  and 
thirdly,  that  all  the  children  of  B^  in- 
chiding  the  eldest  son,  who  had  attained 
twontywone,  were  entitled  to  have  main- 
tmance.  Ellis  w.MaMweiL  vol.  3,  p.  £87 
7.  Gift  to  Am  for  life,  with  remainder,  in 
case  A,  died  unmarried  (which  hap- 
pened), between  B.  and  C,  '*  or  such  of 
then  ak  should  be  then  living,"  and  the 
lawful  children  of  such  of  them  as  should 
he  then  dead,  "for  the  share  of  the  Ei- 
ther or  mother  deceased  only."  B.  and 
C.  died  in  the  lifetime  of  the  tenant  for 
Bfe.  6.  had  issue,  C.  had  none.  Held, 
that  Cs  intereat  waa  not  vested,  and  that 


hift  hepresentatires  were   not   entitled. 
miliw  V.  Platkett,  vol.  4,  p.  208 

8.  Bequest  of  the  interest  of  the  residue  to 
the  widow  for  the  mainttoance  of  the 
testator's  children ;  and  after  her  decease, 
the  property  **  to  be  shared  eoually 
amongst  all  his  children.  If  they  should 
have  attained  twenty-one,  and  if  any  had 
not  attained  thnt  age,  then  that  his  exe- 
eutors  sliould  act  as  trustees  until  the 
eldest  attained  that  age^  and  then  pay 
him  his  share,  and  each  one  as  he  or  she 
attained  that  age."  A  child  who  died 
under  twenty-one,  in  the  lifetime  of  the 
wiA)W,  held  not  to  have  a  vested  interest. 
Buicher  V.  lAMh.  vol.  I,  p.  892 

9.  A  testator  gave  k  fund,  feubject  to  the 
life  interest  of  his  wife,  to  ^.,  B.  and  C, 
equally  to  be  divided  between  them; 
"but  in  case  of  the  decease  of  CL  with- 
out leaving  lawful  issue*"  he  gnve  her 
one- thhrd  between  if .  and  i9.  Held,  that 
upon  the  deceaae  of  the  wife,  C,  who  waa 
then  living,  became  absolutely  entitled 
to  one^third  of  the  fund.    Barhsr  v.  Cocka^ 

vol.  6,  p.  82 

10.  A  testator  gave  his  rent  and  personal 
estate,  after  paying  four  annuities,  to  one 
for  life,  and  after  his  death  he  directed 
his  personal,  and  the  produce  of  his  real, 
estate  to  be  divided  amongst  the  children 
of  A.  living  at  the  testator's  death,  when 
the  youngest  attained  twenty -one,  if  the 
annuitants  should  be  then  dead ;  but  if 
not,  then  his  trustees  were  either  to  In- 
vest it  and  pay  and  apply  the  residue  of 
the  income  in  the  maintenance,  &c.  of 
the  children,  according  to  their  discretion, 
or  accumulate,  such  accumulations  to  be 
paid,  after  the  death  of  the  surviving  an* 
nuitants,  with  the  original  shares.  There 
was  a  gift  over  in  the  event  of  the  death 
of  any  child  who  should  become  entitled 
to  a  distributive  share  liefore  his  share 
became  "  payable."  One  of  the  children 
predeceased  an  annuitant.  Held,  never- 
thelessv  tliat  the  bequest  waa  vested,  and 
that  the  gift  over  did  not  Cake  effect 
Butterwmrth  v.  Harvey.         voK  9,  p.  180 

11.  A  bequest  of  residue  to  trustees  on  the 
trusts  after  mentioned,  followed,  first,  by 
a  trust  to  provide  for  annuities,  then  by 
a  trust  to  pay  interest  to  legatees  for  life, 
and  then  by  a  trust  to  **  pay  and  trans- 
fer" the  capital  to  the  children  of  the 
tenants  fer  life,  gives  to  those  children 
an  interest  which  vests  imiaediately  on 
the  teatator'ls  death.    Salmon  v.  Gnen. 

vol*  11,  p  468 

12.  A  aum  was  vested  in  trustees,  upon 
trust,  declared  by  deed.  The  deed  re- 
cited an  intention  to  make  some  pro- 
vision for  A^  and  her  children,  and  de- 
dared,  that  the  trustees  should  hold  the 
fend  for  A.  fbr  life,  and  upon  her  death, 
or  doing  any  act  to  incumber  her  interest, 
the  trustees  were  to  stand  poasessed,  '*  if 
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there  tboold  be  one  child  of  J.  dien 
living,  the  said  stock  to  be  an  interest 
vested  in  such  child  at  twenty-one,  and 
to  be  paid  accordingly,  if  such  age 
should  happen  after  the  death  of  A^  and 
if  not,  immediately  on  her  death  or 
making  any  charge."  And  if  there 
should  be  two  or  more  such  children, 
then  the  stock  to  be  transferred  amongst 
such  children,  in  equal  shares,  at  the  age 
of  twenty-one,  if  A.  should  be  dead ; 
but  if  not,  then  immediately  after  her  de- 
cease or  having  made  such  incumbrance. 
The  deed  contained  clauses  of  survivor- 
ship  in  case  of  any  child  dying  under 
twenty-one,  as  to  "  the  share  intended  to 
be  thereby  provided  for  such  child  dy- 
ing," and  also  clauses  for  maintenance, 
advancement,  and  accruer.  There  were 
several  children;  one  attained  twenty- 
one,  and  died  in  the  life  of  A,  Held, 
that  her  representatives  did  not  partici- 
pate in  the  fund.    Skipper  v.  King. 

vol.  12,  p.  29 

15  Residuary  personal  estate  was  be- 
queathed in  trust  for  all  the  sons  and 
daughters  of  A,  and  B.  (who  were  living), 
the  shares  to  be  vested  at  twenty>one, 
though  **not  payable  or  transmissible" 
until  the  deaths  of  A.  and  B,  The  will 
contained  powers  of  maintenance.  Held, 
that  the  sons  and  daughters,  on  attain- 
ing twenty-one,  acquired  vested  in- 
terests, subject  to  the  rights  of  future- 
born  children,  and  that  after  attaining 
twenty- one,  they  were  entitled  in  the  life 
of  A.  and  B.,  to  payment  of  their  shares 
of  the  income,  though  not  of  the  capital. 
Eliit  V.  Maxwell.  vol.  12,  p.  104 

14.  Construction  of  a  bequest  in  the  form 
of  a  direction  to  "pay,  apply  and  divide" 
amongst  children  "when  and  as"  they 
should  severally  attain  twenty-six.  Har- 
ritoH  V.  Grimwiwd,  vol.  12,  p.  192 

16.  A  testator  directed  his  trustees  to  pay 
and  apply  the  interest  of  his  residuary 
estate  to  his  daughter  for  life,  for  the 
support  of  herself  and  issue ;  and,  after 
her  decease,  to  "  pay,  apply  and  divide 
the  principal"  amongst  all  her  children, 
"when  and  as"  they  should  attain 
twenty-six.  There  was  a  trust  for  main- 
tenance during  minority,  and  a  power  of 
advancement  not  so  restricted.  Held, 
that  the  children  took  immediate  vested 
interests,  and  that  the  gift  was  not  too 
remote.    Ibid, 

16  Construction  of  a  gift  over  upon  death 
before  becoming  entitled  to  payment. 
In  re  William.  vol.  12,  p.  317 

17.  Personalty  was  given  to  parents  for 
life,  with  remainder  to  all  their  children 
equally,  the  shares  to  be  paid  at  twenty- 
one  or  marriage,  unless  in  the  lifetime  of 
the  parents,  in  which  case,  payment  was 
to  be  made  on  the  death  of  the  survivor. 
There  was  a  gift  over  on  the  death  of  a 


child  before  becoming  entitled  to  pay- 
ment. A  child  attained  twenty-one,  biit 
died  in  the  lifetime  of  her  parenti.  Held, 
that  the  gift  over  did  not  uke  effect.  lUd, 

18.  Bequest  to  H.  S.  for  life,  and  after  her 
decease,  to  the  testator'a  four  brothcft 
and  sister,  "or  such  of  them  as  should  be 
then  living**  equally.  And  in  case  any 
of  them  should  be  then  dead,  then  he 
bequeathed  the  deceased  child's  share 
to  the  children,  "  to  be  paid  at  the  time 
before  mentioned."  The  brothers  sod 
sister  all  died  in  the  lifetime  of  H.  &, 
one  {A.  B.')  having  had  no  children. 
Held,  that  the  representatives  of  A,  B. 
were  entitled  to  his  share,  and  that  sll 
the  children  took,  whether  living  at  the 
death  of  if.  &  or  not.     Maeiert  v.  SeaUi, 

vol.  13,  p.  60 

19.  Gift  by  will  of  freeholds  and  lease- 
holds to  A.  durante  vidmitatef  and  then  to 
B.  absolutely,  with  a  gift  over  to  B.'i 
brother  and  sister, "  if  be  should  die  and 
leaving  no  children."  B.  surrived  A. 
Held,  that  he  then  took  an  absdute 
vested  interest,  not  liable  to  be  divested 
on  his  subsequent  death  without  children, 
and  that,  therefore,  the  gift  over,  in  that 
event,  failed.    Edwards  v.  Edwardt, 

vol  15,  p.  U1 

20.  Construction  of  gifts  in  the  foUoving 
form:  1st,  to  A,,  and  if  he  shall  die,  to 
B.:  2nd,  to  A.,  and  if  he  ahall  die  with- 
out children,  to  B,;  3rd,  to  X  for  life, 
with  remainder  to  A.,  and  if  he  shsU  die, 
to  B. ;  and  4th,  to  X  for  life,  with  re- 
mainder to  A.,  and  if  he  shall  die  widi- 
out  leaving  children,  to  B.  In  the  fim 
case,  the  contingency  has  reference  to 
the  death  of  the  testator ;  in  the  second, 
to  the  death  of  A.;  in  the  third  and 
fourth,  to  the  death  of  the  tenant  for  life. 
Ibid. 

21.  A  testatrix,  who  died  in  1819,  be- 
queathed a  legacy  to  accumulate  in  trait 
for  the  eldest  daughter  of  A.  B.,  to  be 
paid  at  twenty-one,  and  if  none,  to  the 
eldest  daughter  of  C.  D.,  payable  in  like 
manner.  A.  B.  never  had  a  daughter, 
and  died  in  18J1.  C  D.  had  a  daughter 
G,  bom  in  1821,  and  who  died  in  1827, 
and  other  daughters.  Held,  that  the  re- 
presentative of  O,  was  entitled  to  the 
legacy,  and  to  the  accumulations  ac- 
crued down  to  1827,  together  with  simple 
interest  thereon  from  that  time  to  the 
day  of  payment  in  1852.  Bryan  v.  Cot- 
lint,  vol.  16,  p.  14 

22.  Devise  and  bequest  of  real  and  per- 
sonal eatate  to  trustees  for  A.  for  life, 
and  afterwards  '*  to  convey  and  assure" 
equally  between  all  A.'a  children,  on 
their  respectively  attaining  twenty- one, 
with  a  gift  over  on  A,*n  death  without 
"leaving  any  child."  There  was  one 
child  who  survived  A.,  and  died  an  in- 
fant.   Held,  that  such  child  did  not  take 
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a  vetted  interest ;  and  lecondly,  that  the 
gift  over  did  not  take  effect  Walker  v. 
Mower,  voL  16,  p.  365 

23.  Bequeft  of  leaseholds,  upon  trust  to 
assign  unto  all  the  children  of  J,  B.  on 
their  respectively  attaining  twenty-one, 
and  if  one  child,  to  as^iij^n  to  such  child 
(omitting  on  attaining  twenty-one).  An 
only  child,  who  died  an  infant,  was  held 
to  take  a  vested  interest    Ibid. 

2i.  Real  and  personal  estate  were  given 
upon  trust  during  the  life  of  A.^  out  of 
the  income  to  pay  A.  200/.  a  year,  and 
one-third  of  the  residue  to  B. ;  and  on 
the  death  of  A,,  to  sell  and  pay  one- 
third  to  B,\  then  a  gift  over  on  the  death 
of  B.,  before  his  share  should  **  become 
due  and  payable."  B,  died  in  the  life  of 
A.  Held,  that  the  gift  over  took  effect. 
Cretwiek  v.  GaektlL  vol.  16,  p.  577 

25.  A  testator  devised  property  to  trustees, 
for  the  maintenance  of  his  four  children 
until  they  severally  attained  twenty- five, 
at  which  time  he  devised  "  unto  such  of 
hia  said  children  as  should  attain  that 
age"  one-fifth  of  the  property  to  hold  to 
them  and  their  heirs.  There  was  a  gift 
over  to  the  *' survivors  or  survivor"  if 
any  died  before  attaining  twenty-five  and 
left  DO  issue,  or  if  they  should  die  after 
atuining  twenty. five,  and  should  leave 
oo  lawful  issue.  Held,  first,  that  their 
interesta  did  not  vest  until  twenty. five ; 
and  secondly,  that  the  words  "sur- 
vivora  or  survivor"  was  not  to  be  read 
"  other  or  others.'  ■    Stead  v.  Plait. 

vol.  18,  p.  50 

26.  Gift  over,  after  an  absolute  bequest  in 
the  event  of  death  without  leaving  issue 
surviving,  construed,  upon  the  context, 
such  a  death  under  twenty-one.    Brother- 

vm  V.  Bury.  vol.  18,  p.  65 

27.  The  testator  gave  an  estate  to  A,,  "  to 
become  his  property  on  attaining  the  age 
of  twenty-five  years."  Held,  that  the 
eatate  was  vested,  subject  to  be  diveated 
in  case  of  A*b  death  before  he  attained 
twenty.five.    Attwater  v.  Altwater. 

vol  18,  p.  330 

28.  By  a  marriage  settlement,  after  the 
death  of  the  husband  and  wife,  the  tnis. 
tees  were  to  pay,  assign  and  transfer  the 
capital  to  the  children  of  the  wife  equally, 
the  shares  to  be  paid  at  twenty-one. 
There  was  a  subsequent  proviso,  that  if 
there  should  be  no  such  child  living  at 
the  decease  of  the  survivor  of  the  parents, 
then  the  fund  waa  to  go  over  to  5.  C. 
There  waa  only  one  child  of  the  mar- 
riage. Held,  that  though  she  had  at- 
tained twenty-one,  her  intereat  was  de- 
feaaible  on  her  death  before  the  survivor 
of  her  parenta.  Held,  also,  that  the  set- 
tlement could  not,  on  the  evidence,  be 
reformed.  Lloyd  v.  Cocker,  vol.  19,  p.  140 

29.  A  testatrix  devised  a  farm  in  trust  for 
£.  K.  for  life,  and  «  declared  that  if  £.  K. 
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should  marry,"  then  she  gave  the  farm 
to  /.  W.  for  life,  ftc. ;  E.  K.  did  not 
marry.  Held,  that  the  gift  to  /.  W.  Sec 
was  vested  independent  of  E.  Jt.'s  marry- 
ing  again.  Mtedi  v.  Wood,  vol.  19,  p.  215 

30.  A  testator  bequeathed  a  pecuniary  le- 
gacy  in  trust  for  his  sister  for  life,  and 
after  her  decease,  to  pay  it  to  her  children, 
equally,  to  be  paid  at  twenty-one,  with 
benefit  of  survivorship  in  case  of 
death  under  twenty-one,  with  a  clause 
for  maintenance.  There  waa  a  gift  over 
to  other  parties,  in  case  there  should 
be  no  child  living  at  the  death  of 
the  sister,  such  parties  to  take  in  the 
same  manner  "  as  is  hereinbefore  di- 
rected, had  any  or  either  of  the  children 
of  my  sister  survived  so  as  to  have  be- 
come entitled  thereto."  There  were 
three  children,  one  of  whom  only  sur- 
vived the  sister.  Held,  that  such  child 
took  the  whole  fund.    DanM  v.  Oouet. 

vol.  19,  p.  478 

3 1 .  A  testator  gave  a  fund  to  his  wife  for 
life,  with  a  power  to  her  to  appoint  it  by 
will  amongst "  A.^  B.  and  C,  and  their 
respective  children,"  and  in  default  of 
appointment,  he  directed  *'the  aame,  at 
hia  wife's  death,  to  go  amongst  all  the 
aaid  children  equally."  The  wife  made 
no  appointment  Held,  first,  that  the 
children  alone  took,  to  the  exclusion  of 
their  parents ;  secondly,  that  they  took 
per  capita;  and  thirdly,  that  the  fund 
vested  in  the  children  living  at  the 
death  of  the  testator,  subject  to  its  being 
either  divested  by  the  exercise  of  the 
power  or  by  the  birth  of  other  children 
before  the  death  of  the  tenant  for  life. 
Pattiton  V.  Pattiton,  vol.  19.  p.  638 

32.  A  testator  gave  a  legacy  to  truateea  for 
the  maintenance  of  A.  and  B.  during 
their  minority,  "  and  when  and  so  soon 
as  the  youngest  child  should  have  been 
bom  twenty-one  years,"  to  *'  pay  and 
divide"  it  between  them,  if  they  should 
then  both  be  living.  But  if  either  of 
them  should  be  then  dead,  then  he  gave 
his  moiety  over  to  other  persons.  They 
both  died  before  the  youngest  would,  if 
living,  have  attained  twenty-one,  but  A., 
the  eldest,  had  attained  that  age.  Held, 
that  A.  took  a  veated  interest,  and  that 
his  representatives  were  entitled  to  a 
moiety.  In  re  Smith's  Will,  vol  20,  p.  197 

^.  Bequest  of  residue  to  A.  for  life,  and 
after  her  decease,  a  gift  of  3,000/.  each  to 
B.  and  C.  (granddaughters),  for  their 
absolute  use;  and  if  either  of  them  should 
be  dead  at  the  decease  of  A.,  her  3,000/. 
waa  to  go  to  the  granddaughter  who 
ahould  be  then  living:  but  in  case  such 
granddaughter  should  have  left  children, 
they  were  to  take  her  legacy.  B.  died 
first,  leaving  children ;  C.  then  died 
without  issue,  leaving  A.  surviving.  On 
the  death  of  A. :  Held,  that  C. 'a  legacy 
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was  vested  and  paased  to  ber  representa- 
tives. InreBrighViTruttt.  vol.  21,  p.  67 

84.  A  testator  directed  a  reversionary  sum 
to  fall  into  his  residue.  He  gave  an  an- 
nuity to  A.  for  life,  and  his  residue  to  a 
class  of  children  who  should  attain 
twenty-one.  The  only  residue  was  the 
reversionary  sum  and  the  fund  set  apart 
to  answer  the  annuity.  On  the  deatii  of 
A;  held,  that  children  horn  in  the  life  of 
jf,,  but  after  one  of  the  class  had  attained 
twenty- one,  were  excluded,  and  did  not 
participate  in  the  fund  then  distributable. 
"f^g^  ▼•  Papne.  voL  28,  p.  474 

86.  Where  a  residue,  consisting  partly  of 
reversionary  property,  is  given  directly 
to  a  class,  the  class  is  to  be  ascertained 
at  once,  and  not  from  time  to  time  as  the 
reversions  fall  into  possession  and  become 
distributable.    Ibid, 

86.  A  testator  devised  his  real  and  personal 
estate  in  trust  for  his  wife  for  life,  and 
after  her  decease,  he  devised  a  real  estate 
to  his  brother  for  life,  with  remainder  to 
his  children.  He  proceeded  thus: — and 
as  to  the  residue  ot  my  estate  and  eiTects 
**  not  hereinbefore  disposed  of,  or  which 
may  remain  after  satisfying  the  trusts  of 
this  my  will,"  I  give  the  same  to  my 
brother  (if  then  living),  his  heirs,  &c. 
"  But  in  case  my  brother  shall  then  be 
dead,  then  and  in  such  case  I  give"  the 
residue  of  my  estate  and  effects  to  his 
children.  The  brother  died  in  the  life 
of  the  widow.  Held,  that  the  residue 
vested  in  him  at  the  testator's  death. 
Birdt  y.  Jskey,    (No.  1.)    vol.  24,  p.  615 

87.  Bequest  of  residuary  personal  estate  in 
trust  for  testator's  wife  for  life,  and  on 
her  death  to  pay,  &c.  to  his  son  C  A.  on 
his  attaining  twentv-one.  But  if  he 
should  depart  this  life  before  fhe  wife 
"or"  before  attaining  twenty- one,  then 
in  trust  for  the  Defendants.  Mainte- 
nance to,  and  a  power  to  advance  C.  A. 
were  also  given.  C.  A.  attained  twenty- 
one,  but  died  in  the  wife's  lifetime. 
Held,  that  **  or"  was  to  be  resd  *'  and," 
and  that  the  son  took  an  absolute  vested 
interest  on  attaining  twenty-one.  Bent' 
ley  V.  Meeeh.  vol.  25,  p.  197 

88.  A  testator  bequeathed  his  residue  to 
his  wife  for  life,  and  at  her  decease  "  to 
be  equally  divided  between  his  two 
daughters,  B.  and  C,"  and  in  case  of 
marriage  to  be  settled  on  themselves. 
The  tenant  for  life  was  still  living,  and  B. 
had  never  been  married.  Held,  that  B. 
took  an  absolute  vested  interest  on  the 
death  of  the  testator.    Smith  v.  Colmm, 

vol.25,  p. 216 

89.  Under  a  trust  for  A.  for  life,  *<  and  after 
her  decease  to  be  divided  equally  be- 
tween her  jrounger  children."  Held, 
that  the  children  took  vested  interests  at 
theur  births.    Adami  v.  Robarte, 

vol.  25,  p.  658 
40,  Distinction  in  regard  to  vesting,  be- 


tween a  direction  to  **  divide  ameagst  a 
class  at  once,"  and  such  a  direecioD  after 
a  tenancy  for  life.    Adanu  v.  RabvU* 

vol.  35,  p^  658 

41.  Under  a  win,  the  shares  of  childreo 
became  absolutely  vested  at  twenty-ooe, 
but  the  fund  was  not  divisible  until  tbe 
death  or  second  marriage  of  tbe  widev. 
The  will  directed  that  in  esse  of  the 
death  of  any  of  the  children  leariog  law- 
M  issue  surviving,  tbe  share  of  tbe  parent 
should  go  to  the  children  of  such  parenL 
Hdd,  that  the  gift  over  to  tbe  grand- 
children had  reference  to  the  period  of 
division,  and  not  to  the  period  of  the 
vesting  of  the  children's  shares,  sad  tbat 
it  then  ceased  to  operate.  Beekim  r. 
Bmrtem,  vol  27,  p.  99 

42.  Bequest  of  4,0002.  to  A,  for  life,  and 
afterwards,  if  she  shall  '<  leave^'  any  chil- 
dren, upon  trust  to  divide  it  e^aaDj 
amongst  all  **such  children,"  to  be 
payable  and  becoooe  vested  iateresti  at 
twenty-one,  and  in  case  there  rinll  be 
only  one  "such  child"  who  shall  attain 
twenty-one,  then  to  pay  it  uoto  neb 
only  child.  There  was  a  power  of  oiaiD* 
tenance  during  minority,  and  slao  of  ad- 
vancement, not  exceeding  "soch  pre- 
sumptive share,"  and  a  gift  over,  if  the 
daughter  should  **  have"  no  child  who 
should  arrive  at  twenty-one.  Held,  by 
the  Master  of  the  Rolls  and  Lcrdi  Jot- 
tices  on  appeal,  that  a  daughter  of  i.« 
who  attained  twenty-one  and  married, 
but  died  in  the  life  of  i#.,  took  no  ihare. 
Sh^ldy,  Kenneti,  vol.  27,  p.  207 

43.  A  fund  was  settled  on  trust  for  tbe  wife 
for  life,  and  in  case  she  should  leave  aoy 
issue  living  at  her  death,  for  tbehoibaDd 
for  life,  and  after  hia  decease,  upon  trast 
to  divide  it  amongst  the  chiUren  of  the 
marriage  *'  that  riiould  be  then  living  oo 
their  respectively  attaining  tbe  age  of 
twenty- one  years."  And  m  esse  tbere 
should  be  no  child,  or  of  their  all  dying 
in  the  wife's  life,  to  pay  the  food  to  nch 
person  as  die  wife  ehoiud  by  will  appoint. 
and  in  defeult  to  the  executors  or  admi- 
nistrators of  the  husband  and  wife,  or  tbe 
survivor  of  them.  And  in  esse  die  wife 
should  survive  her  husband  witboot 
leaving  issue  then  living,  to  pay  tbe  food 
to  the  wife.  The  wife  £ed  leaving  cbil- 
dren  who  had  attained  twenty-one,  and 
the  husband  was  still  living.  Held,  Aat 
tbe  Umitation  to  the  children  mnaned 
oonringent  until  the  death  of  tbeir&tber. 
In  re  WoU(uUm*»  SettlemenL 

vol.  27.  ^  <J2 

44.  Money  vras  settled  upon  Croat,  sfter  the 
death  of  the  survivor  of  the  parent».» 
pay,  &c.  unto  all  the  sons  sod  daqgb|0*' 
and  the  children  of  such  as  shoakl  be 
dead  leavmg  issue  (the  cbildrea  to  uke 
the  share  of  their  parents),  witb  a  J" 
over  if  there  should  be  no  child  of^ 
marriage,  or  being  such,  all  son%  •W'*** 
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die  under  twenty-one,  and  the  daugrhtera 
under  twenty-one  or  marriage.  Held, 
that  the  iharee  vetted  in  the  children  on 
iheir  births,  and  that  the  nspreaentatiTes 
of  thoae  who  died  unmarried,  in  their  in- 
Tsncy,  and  in  the  life  of  the  parents,  took 
a  share.  Re  Minuet  Tnutt.   Tel.  28,  p.  60 

46.  A  testator  devised  freeholds  and  lease- 
holdson  tmst  (or  hia  widow  for  life,  with 
remainder  to  his  niece  for  life,  and  after- 
wards on  trust  for  all  and  every  the  niece's 
children,  "  the  children  to  become  bene- 
ficially interested  on  the  death  of  their 
parent"  Held,  by  the  Master  of  the 
Rolls  snd  by  the  Lord  Chancellor  on 
appeal,  that  the  children  took  vested  in- 
terosts  at  their  birtha.  M*LQchian  v. 
Tna,  vol.  28.  p.  407 

4(».  Bequest  of  2,0002.  ia  trust  for  J,  for 
life,  and  froas  and  after  her  decease  "  to 
coovey,  transfer  and  assure**  it  unto  all 
and  every  the  child  and  children  of  J. 
Held,  that  J.'m  children  took  veated  in- 
terests at  their  births.    IbitL 

47.  By  a  marriage  settlement,  a  fund  was 
limited,  after  the  death  of  the  husband 
and  wife,  in  trust  to  assign,  &c.  to  all 
the  children  equally,  or  their  respective 
executors,  administratora  or  assigns,  the 
shsres  of  minors  to  be  tranaferred  at 
their  age  of  twenty-one,  with  maintenance 
in  the  meanwhile.  There  was  a  gift 
over  if  there  ahould  be  no  child,  or  if 
they  should  all  "  happen  to  die  before 
they  became  entitled  to  their  respective 
shares.'*  Held,  that  the  shares  of  the 
children  vested  at  their  birth,  and  thst 
the  representatives  of  children,  who  died 
infsnts  in  tlie  life  of  their  parenta,  were 
entitled  to  participate.    J^pp  v.  W§od. 

Tol.  28,1).  53 

48.  A  eift  over,  after  a  tenancy  for  life,  on 
deam  **  without  becoming  entitled  to  the 
reoeint  of  the  trust  moneys"  construed 
"without  attaining  a  vested  interest." 
Hayward  v.  Joma,  vol.  28,  p.  523 

49.  Bequest  to  a  daughter  for  life,  and  after 
her  decease  in  trust  for  her  children 
equally,  to  be  "paid"  at  twenty-one, 
with  benefit  of  survivorship,  if  any  should 
die  before  bis  share  snould  become 
'*  payable,"  with  a  gift  over  in  case  the 
daughter  ahould  die  without  issue,  or 
being  iaaue,  they  should  all  die  *'  without 
becoming  entitled  to  the  receipt  of"  the 
trust  moneys.  One  child  only  attained 
twenty-one,  and  died  before  the  daughter. 
Held,  that  the  repreaentativea  of  such 
child  were  entitled,  and  that  the  gift  over 
did  not  take  efiect.     Ibid, 

50.  A  testator  devised  his  real  estate  to 
truateea,  on  trust  to  apply  the  rents 
towarda  the  maintenance,  &€.  of  his 
children  until  the  youngest  attained 
twenty-one,  then  upon  trust  to  sell,  and 
'*pay,  share  and  divide"  the  moneys 
between  his  children  in  manner  follow- 


I 


sng :— One>fifth  to  WUHmrn,  one-fiah  to 
Thonuu,  one-fifth  to  <faf«ft,andtwo-fifth8 
to  John,  SmrMk  died  an  infant.  Held, 
that  her  share  was  v«sted  and  paased  to 
her  representatives.    Cooper  v.  Cooper. 

vol.  29,  p.  229 

51.  A  testator  gave  his  residuary  real  and 
personal  estate  to  his  daughter  for  life, 
and  afterwards  he  directed  his  trustees  to 
^  pay,  transfer  and  divide*'  his  residuary 
estate  between  his  children,  and  to  (by 
substitution)  the  issue  of  such  as  should 
have  died  in  his  lifetime  leaving  iaaue  at 
his  decease.  He  subsequently  autho- 
rized  hia  trustees,  in  their  discretion,  if 
they  should  think  fit,  to  pay  the  male 
issue  their  shares  at  any  time  between 
attaining  twenty-one  and  thirty,  with 
power  of  maintenance  and  advancement 
m  the  meanwhile;  but  he  directed  that 
the  shares  of  female  issue  should  be 
**  vested"  at  twenty-one.  Held,  that  the 
ahares  of  the  issue  vested  on  the  death 
of  the  daughter.    Boraet  v.  Bomti, 

voL  29,  p.  239 

52.  A  testator  gave  his  daughter  a  life 
annuity  of  50f.,  and  from  and  immediately 
after  her  death  he  bequeathed  1,000/: 
unto  her  children,  ahare  and  ahare  alike, 
payable  twelve  montha  after  die  daugh-  ' 
ter's  death.  Thia  was  payable  exclu- 
sively out  of  the  testator's  real  estate^ 
Held,  that  thoae  children  alone  of  the 
daughter  who  survived  her  participated 
in  the  1,0001.    Re  Cartledge, 

yo\,  29,  p.  583 
SS,  A  testator  bequeathed  leaseholds  in 
trust  for  his  wife  for  life,  and,  after  her 
decease,  to  apply  the  rents  for  the  main- 
tenance and  eaucation  of  all  his  children 
living  at  his  decease,  and  after  all  hia 
aaid  children  should  attain  twenty-one, 
upon  truat  to  sell  and  "  pay  and  divide" 
amongat  all  his  said  children,  and  "if 
but  one  or  but  one  surviving  diild,"  the 
whole  to  such  child.  Held,  that  all  the 
children  who  survived  the  father  took 
vested  interests.    BouUok  v.  Fikhor, 

vol.  29,  p.  683 

54.  Devise,  after  the  deadi  of  the  tenant 
ibr  life,  in  trust  to  sell,  and  "  pay  and 
divide"  the  produce  amongst  all  hia 
children,  to  be  paid  as  and  when  they 
respectively  attained  twenty-one,  and  in 
the  meantime  the  intereat  to  be  applied 
in  their  maintenance,  with  a  gift  over,  in 
case  the  tenant  for  life  died  without 
leaving  anv  child.  Held,  that  the  inte- 
rests of  the  children  vested  at  their 
birtha.     Skrimptom  v.  Skrimpioii, 

vol.  31,  p.  425 

55.  In  a  gift  over  on  the  death  of  jt.  before 
the  estate  became  vested  in  him,  the 
word  **  vested"  held  to  mean  vested  in 
interest  atid  not  vested  in  poaseasioii. 
Re  BUhard  Armol^t  Eetate. 

vol.  83,  p.  163 
KK2 
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56.  A  testator  devised  his  real  and  personal 
estate  to  trustees  to  sell  and  invest  and 
to  pay  the  interest  to  his  wife,  to  be  ap- 
plied in  support  of  herself  and  her  chil- 
dren  until  they  should  respectively  attain 
twenty-one,  and  upon  their  severally 
attaining  twenty-one  to  divide  the  capital 
between  his  wife  and  children.  Held, 
that  a  child  who  died  under  twenty-one 
bad  attained  a  vested  interest.  Bird  v. 
May  bury,  voL  SS^  p>  351 

57.  A  testator  bequeathed  his  residue  to 
his  children,  in  terms  which  gave  them  a 
vested  interest,  subject  to  be  divested  in 
favour  of  their  children  on  their  death 
under  twenty.one.  He  then  provided, 
that  if  it  should  happen  that  he  should 
leave  no  such  children  or  child  living  to 
attain  twenty-one,  "or  such,  if  any, 
dying  without  leaving  lawful  issue,"  then 
over.  Held,  that  "  the  dying  "  referred 
to  was  dying  under  twenty-one,  and  that 
the  testator's  children,  on  attaining 
twenty-one.  acquired  an  indefeasible  in- 
terest.   Pearman  v.  Pearinan. 

vol.  83,  p.  394 

58.  Gift  "to  pay  and  divide*'  residue 
amongst  children  "as  and  when'*  they 
attained  twenty-one,  with  a  maintenance 
clause  not  coextensive  with  minority, 
held  vested.    Ibid. 

59.  A  testator  who  was  entitled  to  a  rever- 
sion expectant  on  the  death  of  ^.  and  B. 
without  issue  living  at  their  death,  de- 
vised it  in  trust  to  sell  and  divide  the 
produce  between  his  six  daughters,  or 
such  of  them  as  should  be  then  living, 
and  the  children  of  such  of  tliem  as  should 
be  dead,  the  children  taking  their  pa- 
rents* share.  But  if  only  one  daughter 
survived  J.  and  B,  she  was  to  take  the 
whole,  and  the  heir-at-law  was  to  take  if 
no  daughter  or  child  of  a  daughter  should 
be  living  at  the  death  of  J.  and  B. 
Held,  that  the  shares  of  the  children  of  the 
daughters  vested,  not  at  their  mother*s 
death,  but  at  the  death  of  the  survivor  of 
A,  and  fi.     Lewis  v.  Templer, 

vol.  38,  p.  625 

60.  When  clauses  in  a  settlement  are  con- 
flicting, the  rational  presumption  is  that 
a  child  attaining  twenty-one  takes  a 
vested  interest*    Dixon  v.  Bark*hire. 

vol.  34,  p.  581 

61.  In  a  settlement,  the  limitation  was  to 
the  children  "  who  should  be  living  at 
the  time  of  the  decease  of  the  father;" 
this  was  controlled  by  the  gift  over. 
Held,  that  a  child  who  died  in  the  life  of 
ber  father,  having  attained  twenty- one, 
was  entitled  to  a  £are.    Ibid, 

VESTRY. 

By  a  decree  made  in  1851,  the  trustees  of 
a  charity  for  poor  inhabitants  of  a  parish 
were  to  be  elected  by  "  the  parishioners 


and  inhabitants  of  the  parish  in  vestry 
assembled."  By  public  acts  in  1855, 
1856,  the  character  of  the  vestry  was  al- 
tered, and  it  was  made  to  consist  of  120 
occupiers  of  houses.  Held,  that  the  acts 
(18  &  19  net.  c.  120,  and  19  &  20  Tief. 
c.  112)  controlled  the  decree,  snd  that 
the  present  vestry  had  the  right  of  elect- 
ing the  new  trustees.  In  n  EayWi 
Estate,  vol.  SI,  p. 


VISITOR. 

[See  Charity.] 

1.  An  information,  alleging  an  abuse  intbe 
internal  regulations  of  a  charity  dis- 
missed, on  the  ground  that  they  were  die 
proper  subject  for  the  interference  of  tbc 
special  visitor.  The  AttomeyGenerd  t. 
Dulwieh  College,  vol.  4,  p.  25d 

2.  Upon  an  information  for  the  reforroatioQ 
of  alleged  abuses  in  the  management  of 
a  school  established  by  the  founder  of 
Magdalen  College,  in  connection  widi  it: 
Held,  that  the  Court  had  not  jurisdiction 
to  give  the  relief  asked;  that  thoogfa 
there  was  sufficient  proof  of  the  duty  or 
obligation,  there  was  no  evidence  of  a 
trust,  as  the  word  is  understood  in  this 
Court,  and  that  the  proper  remedy  was 
through  the  visitor.  The  AttorupGm- 
ral  V.  Magdalen  College,  Oxford, 

vol  10,  p.  403 
8.  In  practice,  the  office  of  visitor  of  a 
charity  has  become  merely  nominal,  its 
duties  and  functions  being  rarely  spoo- 
taneously  performed.  Attomey-Gtierd 
V.  St.  Cross  Hospital,  vol.  17,  p.  435 

4.  In  cases  of  charitable  trusts,  the  Court 
has  authority  to  see  them  properly  per- 
formed, notwithstanding  there  may  be  a 
special  or  general  visitor.    Ibid. 

5.  A  free  grammar-school  was  founded  and 
endowed  by  Ring  Edward  the  Sixth,  by 
letters- patent  (1550),  for  the  education, 
teaching  and  instruction  of  boyi  and 
young  men  in  grammar;  the  direcnoo 
and  management  was  thereby  committed 
to  the  governors,  who  were  cmpowe«i 
with  the  advice  of  the  bishop  of  ibe 
diocese,  to  make  statutes  and  ordinances 
for  that  purpose.  Held,  that  this  was  « 
Church  of  England  school  properly  so 
called.  Attorney-Generals, TbsGtntnsrh 
Ac.  <f  Ute  Sherborne  Gramnutr-S^ooi 

vol.  l».p.«« 

6.  The  governors,  with  the  spprobaiioo 
of  the  bishop,  having  made  ordinancet, 
which  rendered  compulsory  the  use  of 
certain  prayers  in  the  school,  attendance 
at  divine  service  in  the  parish  church, 
and  the  receiving  by  the  scholars  of  reb- 
gious  instruction  in  the  doctrines  of  the 
Church  of  England,  and  confined  the  ex- 
hibitions to  such  scholars  as  were  Tptth 
ceeding  to  the  universities  of  Orfird  and 
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Cambridge,  Held,  tliat  these  ordinances 
were  within  the  scope  and  authority  of 
the  goTeroors  and  bishop,  and  were  no 
violation  of  the  original  instrument  of 
foundation.  Held  also,  that  such  mat- 
ters related  to  the  internal  management 
of  the  school,  and  were  therefore  the 
subject  of  ▼isitatorial  jurisdiction  exclu> 
aiyely.  AUorney- General  ▼.  The  Gover- 
nerSf  ^,  of  the  Sherborne  Grammar-  School, 

vol.  18,  p.  266 

7.  In  1723  a  petition  was  presented  to  the 
Lord  Chancellor,  as  visitor,  by  certain 
disaenters,  complaining  of  the  compulsory 
attendance  at  church,  and  praying  for 
exemption  to  their  children,  and  that 
they  might  have  the  benefits  of  the 
school ;  and  an  order  was  made  giving 
the  master  a  discretion  to  exempt  from 
such  attendance  the  child  of  any  parent 
who  applied,  but  it  never  was  acted  on, 
and  the  ordinances  afterwards  made  did 
not  recognize  it.  Semble^  that  the  only 
jurisdiction  which  the  Court  of  Chancery 
has,  is  to  see  that  order  properly  en- 
forced, in  the  spirit  in  which  it  was  made, 
aa  in  the  case  of  a  hreach  of  trust    Ibid, 

8.  In  charity  cases,  where  there  is  a  visitor, 
this  Court  will  not  interfere  with  the 
visitatorial  power,  as  to  internal  regula- 
tions and  management,  unless  there  be  a 
breach  of  trust.  The  attorney 'General 
▼.  The  Governors  of  the  Free  Grammar^ 
ifehool  qf  Queen  EUtabeth  in  Dedham, 

vol.  23,  p.  350 

9.  Where  the  Crown  is  the  founder,  the 
King  is  the  visitor,  and  the  Court  does 
not  interfere  as  to  the  internal  regula- 
tions and  management;  but  where  the 
charity  is  founded  by  a  private  indivi- 
dual, and  no  visitor  is  appointed,  and 
the  Crown,  by  royal  charter,  has  incor- 
porated the  governors,  and  authorized 
them  to  make  rules,  this  Court  will  inter- 
fere if  the  existing  rules  do  not  carry 
into  effect  the  views  and  wishes  of  the 
founders  and,  to  further  the  founder's 
intention,  it  directs  a  scheme,  rendered 
necessary  by  the  altered  state  of  circum- 
stances, ana  the  progress  of  civilization. 
Ibid. 

10.  The  French  Protestant  Church  in 
London  was  founded  in  1550  by  letters 
patent  of  the  Crown.  The  pastor,  when 
elected,  was  presented  to  and  approved 
and  instituted  by  the  Crown.  The  go- 
verning body  had,  apart  from  the  charter 
of  incorporation,  funds  impressed  with 
a  trust  in  £svour  of  the  pastor.  The 
governing  body  dismissed  the  pastor. 
Held,  that  this  Court,  notwithstanding 
the  rights  of  the  Crown  as  visitor,  had 
jurisdiction  to  see  to  the  performance  of 
the  trust,  and  to  determine  on  the  vali- 
dity  of  the  dismissal,  and  the  Court, 
having  come  to  the  conclusion  that  it 
was  not  justifiable,  granted  an  injunction 


to  restrain  the  governing  body  from  hin- 
dering the  pastor  in  the  exercise  of  his 
office.  Daugars  v.  Rivan,  vol.  28,  p.  283 
11.  A  visitor  visits  the  corporation  with 
respect  to  corporate  matters,  but  that 
circumstance  does  not  remove  from 
this  Court  the  jurisdiction  or  obligation 
to  exercise  its  functions  of  inquiring 
whether  the  duties,  so  far  as  there  is  a 
trust  to  perform,  have  been  properly 
exercised.    Ibid, 


VOLUNTARY  CONVEYANCE. 

iSee  Fraudulent  Conveyance,  Trust 
(Creation  op).] 

1.  A  husband  transferred  money  in  the 
funds  into  the  joint  names  of  himself  and 
wife,  for  the  purpose  of  making  a  pro- 
vision for  her ;  and  by  his  will  he  be- 
queathed to  his  wife  a  life  interest  in 
"  all  his  property  that  he  was  in  posses- 
sion of.*'  Held,  that  the  stock  did  not 
pass.     Low  v.  Carter,  vol.  1,  p.  426 

2.  J,  B.  gave  directions  to  his  bankers  to 
invest  a  sum  of  money  in  the  joint  namea 
of  himself  and  wife,  and  their  brokers 
accordingly  made  the  purchase:  A.  B, 
died  after  the  contract,  but  before  the 
transfer  had  been  completed.  Held,  that 
the  wife  was  entitled  to  the  stock  by  sur- 
vivorship.    Vance  v.  Vanee, 

vol.  1,  p.  605 

3.  A,  B,  voluntarily  assigned  to  trustees 
bonds  and  promissory  notes  amounting 
to  600/.,  in  trust  for  himself  and  his 
wife  and  children,  and  he  handed  over 
the  securities.  The  trustee  gave  no  no- 
tice to  the  debtors.  A,  B.  received  2002., 
part  of  the  600/.  (the  securities  having 
been  returned  to  him  by  the  trustees), 
and  the  remainder  was  lost  by  the  insol- 
vency of  the  debtors.  A,  B.  invested 
the  200/.  with  other  moneys  of  his  own 
on  freeholds,  and  by  writing  acknow- 
ledged the  200/.  to  be  trust  property. 
He  afterwards  deposited  the  title-deeds 
with  the  trustees  as  a  security  for  the 
whole  600/.  Held,  that  the  equitable 
mortgage  was  valid  to  the  extent  of 
200/.  but  no  further,    James  v.  Bydder, 

vo).  4,  p.  600 

4.  A  testatrix  gave  her  personal  estate  to 
£,  for  the  benefit  of  B.^b  daughters.  B. 
invested  the  produce,  together  with 
1,000/.  of  his  own  moneys,  in  the  funds 
in  his  own  name,  and  afterwards  treated 
and  admitted  the  aggregate  fund  as  held 
in  trust  for  his  daughters.  On  the  death 
of  B.f  the  fund  was  found  mixed  with 
like  f[inds  of  his  own.  Held,  that  under 
the  circumstances,  there  was  sufficient  to 
constitute  a  trust  of  the  1,000/.  in  fatour 
of  the  daughters.     Thorpe  v.  Oven. 

vol.  5,  p.  224 

5.  A  voluntary  covenant  is  sufficient  to 
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flopport  a  eredttorSi  luit  agunst  tbe  re- 
prcMntalif cfl  of  Uie  covenantor.  IVtUsen 
▼.  Parktr.  ?ol.  6»  p.  283 

0.  A  truMM  under  a  TolaBtarj  iettlement  of 
chattels,  policy  of  aaBoranca  and  mort- 
g9ge^  filed  a  lull  against  the  representa- 
tives of  the  settlor  for  the  recovery 
thereof.  Held,  that  if  the  property  was 
legally  vested  in  the  Plaintiff,  he  might 
recover  it  at  lav  and  apply  it  on  the 
trusts;  but  if  otherwise,  then,  as  the 
deed  was  voluntary,  the  Court  could 
afford  the  Plaintiff  no  assistance  in  re- 
covering it  In  the  case  of  an  imperfect 
vohinury  deed,  neither  the  assignor  nor 
his  ezecnlor  can  be  compelled  to  permit 
the  assignee  to  use  his  name  for  the  re- 
covery of  the  debt     9VQtd  v.  JmUand. 

vol.  8,  p.  201 

7.  Held,  that  neither  a  voluntary  assignment 
by  deed  of  a  mortgage  debt,  accompanied 
by  a  grant,  not  specifytag  the  particular 
estate,  but  of  aU  estates  held  in  mortgage, 
and  by  a  covenant  for  ftirther  assurance 
and  without  delivery  of  the  mortgage 
deed  or  notice  to  the  mortgagor,  nor  the 
voluntary  assignment  of  a  policy  of  as- 
surance retained  in  the  hands  of  the  as- 
signor, and  without  notice  given  to  the 
grantor,  though  accompanied  by  a  cove- 
nant for  further  assurance,  can  be  con- 
sidered as  a  complete  and  effectual  as- 
signment, to  be  acted  upon  and  enforced 
by  the  assignee,  without  any  further  or 
other  act  to  be  done  by  the  assignor. 

Ufidm 

8.  A  deed  poll  in  the  fi>nn  of  a  power  of  at- 
torney, held,  in  equity,  to  amount  to  an 
assignment,  or  to  a  covenant  to  asaign. 
BmmiU  v.  CMjper.  vol.  9,  p^  252 

9.  In  1832  Sir  tL  R.  transferred  ^197^ 
stock  into  the  names  of  trustees,  and 
executed  a  vohwtary  deed,  declaring  the 
trusts  in  favour  of  his  daughter  and 
her  children.  In  1840  he  executed  a 
second  deed,  which,  without  noticing  the 
first  deed,  recited  that  he  had  transferred 
a  sum  of  2,1071^  stock  into  the  names  of 
these  trustees,  and  proceeded  to  deckre 
trusu  somewhat  difierent,  and  gave  a  life 
interest  to  bis  wife.  Held,  first,  that  the 
stock  intended  to  be  settled  by  the  two 
deeds  was  the  same ;  secondly,  that  the 
trusu  of  the  first  deed  could  not  be  al- 
tered by  the  second ;  and  thirdly,  that 
the  second  deed,  failing  to  operate,  gave 
no  right  against  the  assets  of  the  settlor. 
Newton  V.  Atkew,  vol.  11,  p.  145 

10.  A,  B.,  after  depositing  in  his  own  name 
in  a  savings  bank  to  the  full  extent  al- 
lowed* made  further  deposits  to  another 
account  in  the  name  of  himself  and  sister, 
but  nominally  as  trustee  for  her.  By  the 
terms  of  the  act  of  parliament  he  re- 
tained a  control  over  the  fund.  Held, 
that  the  sister  was  not  entitled,  the  Court 
thinking  that  the  object  was  to  evsde  the 


act,  and  not  to  create  a  trust  in  bvoor  of 
the  sister.  Fit/^lv.Z^iudbfe.  vol.lS,p.78 

11.  A.  being  seised  in  fee,  exiecnted  a  deed 
poll,  whoreby  he  voluntarily  granted  it 
to  his  wife  as  her  sole  and  abaolttte  pro- 
perty for  ever.  Held,  that  this  was 
an  imperfiect  voluntary  ^It:  that  Ihe 
relation  of  truatee  and  eeflat  pm  Inti 
had  not  thereby  been  created,  and  that 
a  Court  of  Equity  would  not  iateriiece  to 
assist  either  party.    Prie€  v.  Prkt, 

voL  14,  p.  598 

12.  The  Court  in  order  to  give  effect  to 
vdantary  settlements,  requires,  where 
the  settlor  is  the  legal  owner,  evetythiog 
to  have  been  done  which  ia  requiate  to 
transfer  the  legal  ownership;  awl  where 
he  is  the  equitsble  owner,  clear  and  dis- 
tinct  evidence  of  a  declaration  of  Iniit 
in  fisvour  of  the  donee.  Btmikf  v.  ifrr- 
Jray.  voL15,p.I2 

13.  A  &ther  being  entiJed*  during  the  life 
of  bia  son,  to  the  dividends  on  fiudt 
atanding  in  the  namea  of  himself  sod 
three  other  trustees,  directed  two  of  the 
trustees  to  pay  over  the  dividends  for 
the  future  to  his  son.  They  acted  on  the 
direction,  and  the  testator  afkerwsrds  re- 
cognised the  gift  Held  that  there  «ai 
a  valid  and  effectual  voluntary  settle- 
ment which  this  Court  would  give  ciKt 
to.    Ilnd. 

14.  A  voluntary  conveyance  by  a  married 
woman  is  within  the  statute  against  6aa- 
dulent  conveyances  (27  Elitabetk,  c.  4)^ 
BuUerJlM  v.  HemUL  voL  15,  p.  401 

15.  Husband  and  wife  executed  a  post- 
nuptial  settlement  of  the  wife^  estsle  in 
favour  of  themselves  and  their  childm. 
Held,  that  it  waa  void  aa  against  s  tab. 
sequent  purchaser  from  them  fiir  vsfanUe 
consideration.    IbU. 

16.  J.  mortgaged  his  own  estate  btifiWL 
for  the  benefit  of  B.,  and  B.  (poxsoantio 
an  agreement  to  that  efirat  with  if.)  con- 
veyed his  estate,  not  only  aa  an  iadsm- 
nity  to^.,  but  also  to  nses  €or  the  benefit 
of  hb  own  (&'s)  ebildren  and  their 
issue.  Held,  that  there  was  a  suflcieot 
valuable  consideration  aa  between  J*  sod 
B,  to  support  the  limitations  to  fi.'i 
children,  as  against  subsequent  nurcha» 
sers  for  valuable  consideration  nom  B» 
Held  alao,  that  thia  Court  wonM  hate 
specifically  enforced  the  whole  agree- 
ment at  the  suit  of  J.    Ford  v.  SUurt 

vol.  15kp.4<» 

17.  It  is  fully  settled,  that  a  contract  can- 
not he  specificslly  performed  in  pert  It 
must  be  wholly  performed  or  not  at  all. 
Ibid. 

18.  A  gift  may  be  made  by  a  husbsad  to 
his  wife,  which,  though  bad  in  lew,  will 
be  supported  in  equity.  Though  the 
property  does  not  pass  at  law,  yet  in 
equity,  a  husband,  being  the  legal  owner, 
may  become  a  trustee  for  bis  wilie,  snd  if 
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by  clear  ftnd  irrevocable  acta  be  has  made 
himaelf  a  trustee,  tbe  gift  to  hia  wife  will 
be  cencloaive.    Mtw§  ▼.  MtwM, 

vol.  \b,  p.  629 

19.  To  ceoatitute  a  gift  between  hasband 
and  wife,  tbere  must  eitber  be  a  clear 
irrevocable  gift  to  a  trustee  for  tbe  wife, 
or  some  clear  and  distinct  act  of  the  bus- 
baod,  by  which  he  divested  himself  of 
his  property,  and  engaged  to  bold  it  as  a 
trustee  for  the  separate  use  of  hia  wife. 
If  a  man  were  to  deposit  money  with 
bankers,  directing  them  to  hold  it  for  his 
wife,  that  would  probably  be  sufficient. 

20.  Doctrine  of  the  Court  as  to  voluntary 
and  incomplete  settlements.  Bridge  v. 
Rridgt.  vol.  16,  p.  315 

21.  Where  a  donor  createa  a  legal  debt  in 
favour  of  a  volunteer,  and  the  trustee 
declines  to  act,  this  Court  will  enforce 
payment  of  the  debt  for  tbe  benefit  of 
the  volunteer.    Ibid, 

22.  If  the  legal  owner  of  stock  execute  a 
declaration  of  trust  in  favour  of  a  volun- 
teer, equity  will  compel  the  execution  of 
the  trust ;  but  if  he  merely  assigns  the 
stock  and  makes  no  transfer,  the  Court 
will  aflbrd  biro  no  assistance.    Ibid, 

2S.  If  the  beneficial  owner  of  stock  stand- 
ing in  the  name  of  trustees,  assign  it 
in  favour  of  a  volunteer,  and  notice  is 
given  to  the  trustees,  who  act  upon  it, 
ei|uity  will  enforee  the  performance  of 
tbe  trust  in  fevour  of  the  volunteer.  Ihid. 

2iw  When  tbe  owner  of  property,  vested  in 
A,  and  B.  as  trueteesy  purported  to  aa- 
aign  it  to  himself  and  others,  in  trust  for 
volunteers,  but  no  legal  transfer  was 
made,  or  recognition  of  the  trust  by  A, 
and  H. :  Held,  that  tlie  relation  of  truatee 
and  etttui  qut  trust  had  not  been  created 
in  fevour  of  such  volunteers.    Ibid. 

25w  Voluntary  settlement  of  an  equitable 
interest  in  real  estate  held  inef&ctual,  the 
legal  estate  not  having  paased  to  the  trus- 
tees  thereof:     Ibid, 

2a  The  Plaintiff  being  entitled  to  shares 
io  companies,  fbreign  bonds.  Consols, 
cash  and  real  estate,  which  were  vested 
io  the  trustees  of  his  uncle's  will,  exe- 
cuted a  voluntary  deed,  whereby  he 
granted  tbe  realty  to  A,  and  B.,  to  the 
use  of  himself  and  ^.  and  B.,  upon  trust 
to  sell,  and  he  directed  that  the  produce 
and  the  bonds,  &c.,  should  thenceforth 
be  considered  vested  in  him  and  A,  and  B, 
on  certain  trusts  for  volunteers.  H  eld,  th  at 
the  deed  was  valid  aa  to  the  shares  and 
bonda,  which  had  been  tranaferred  to  the 
Plaintiff  and  A.  and  B^,  but  ineffectual  as 
to  foreign  bonds,  stock  and  cash,  of  which 
tbere  had  been  no  transfer,  and  no  ac- 
ceptance of  the  trust  by  the  trustees  of 
the  uncle's  will,  in  whom  they  were 
vested,  and  aa  to  tlie  real  estate,  the 
legal  estate  not  having  passed.     Ibid. 


27.  A  post-nuptial  settlement  of  a  wife's 
estate,  whereby  it  is  limited  to  the  wife 
for  her  separate  use  for  life,  without 
power  of  anticipation,  with  remainder  to 
the  husband  for  life,  with  remainder  to 
the  children,  &&,  is  not  void  as  against 
a  subsequent  purchaser  from  the  husband 
and  wife,  as  a  voluntary  settlement  under 
the  27  Eiit.  The  modification,  by  the 
husband,  of  his  life  estate  in  poasession, 
and  by  the  wife,  of  her  inheritance,  form 
a  good  and  valuable  consideration.  Bewi" 
ton  V.  Negus,  voL  16,  p.  694 

28.  This  Court  will  not  assist  a  volunteer 
by  making  effectual  aa  incomplete  gift. 
Wemle  v.  OUitfe.  vol.  17,  p.  252 

29.  A.  B.  directed  the  certificates  of  some 
United  States  Bank  ahares  standing  in 
his  name  to  be  delivered  to  hia  nephew, 
and  in  a  letter  to  him  stated,  that  "  he 
made  a  firee  gift  of  them"  to  him.  A.  B. 
also  executed  a  power  for  transfer- 
ring the  shares,  but  which  was  not 
acted  on  in  A.  B.'s  life.  The  shares, 
being  found  in  A.  fi.'s  name  at  bis 
death,  were  held  to  form  part  of  hia 
personal  estate.     IbitL 

80.  This  Court  will  not  enforce  the  transfer 
of  stock  in  favour  of  a  volunteer  to  whom 
it  baa  been  merely  aasigned.  Beech  v. 
Keep.  vol.  18.  p.  285 

31.  Some  Consols  belonging  beneficially  to 

A.  for  life,  with  remainder  to  B.,  stood 
in  the  names  of  two  trustees,  of  the  sur- 
vivor of  whom  B.was  the  representative. 

B.  voluntarily  assigned  the  stock  to  A,, 
but  no  transfer  was  made.  The  Court 
refused  either  to  declare  B.  a  truatee  of 
the  atock  for  A,  or  to  compel  her  to 
transfer  it    Ibid, 

82.  The  distinction  between  an  assignment 
for  the  benefit  of  a  volunteer,  and  a  de- 
claration of  truat  in  hia  favour,  though 
very  thin,  yet  pervades  the  cases.    Ibid, 

83.  By  a  voluntary  setdement,  the  settlor 
assigned  a  mortgage,  and  purported  to 
convey  copyholds ;  he  also  covenanted 
for  quiet  enjoyment  and  fur  further 
assursnce.  Ue  died  without  having  sur- 
rendered the  copyholds.  Held,  that  this 
Court  would  not  render  its  assistance  to 
compel  the  voluntary  settlement  to  be 
perfected.    Deuniugy,  Ware, 

vol.  22,  p.  285 
34u  It  has  long  been  settled,  that  the 
trustees  and  ceeiws  que  trutit  under  a 
voluntary  settlement  cannot  compel  the 
settlor  to  perform  any  further  act,  than 
he  has  already  done,  to  render  such  a 
settlement  operative.  Ibid, 
Z5,  Bill  by  purchaser  against  the  vendor, 
who  had  previously  executed  a  voluntary 
settlement  of  the  property,  and  against 
the  tniatees  and  eeatuia  que  trusts  under 
the  settlement  to  have  the  settlement  de- 
clared void  and  delivered  up,  and  for  a 
specific  performance,  sustained,  the  only 
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objection  to  the  title  being  the  voluntary 
settlement.     Daking  v.  ffhimper. 

vol.  26,  p.  568 

S6.  Effect  given  to  a  voluntary  assignment 
of  a  policy  of  assurance  containing  an 
irrevocable  power  of  attorney.  Pearson 
V.  Ths  Jmieabh  Atturanee  Cfffiee  and 
Othert.  vol.  27,  p.  229 

37.  J.  B,  was  entitled  to  5,000/.  charged  on 
a  freehold.  It  was  secured  by  the  l^al 
estate  vested  in  her,  but  no  one  was  per- 
sonally liable  to  pay  it.  J,  B.  executed 
a  voluntary  settlement,  by  which  she 
assigned  the  money  to  trustees,  and 
gave  them  a  power  of  attorney  to  recover 
it:  but  she  retained  the  leffal  estate. 
Held,  that  as  the  money  could  only  be 
recovered  upon  a  reconveyance  of  the 
legal  estate  to  the  owner,  which  the 
trustees  were  unable  to  procure,  the 
voluntary  settlement  was  incomplete  and 
could  not  be  enfc>rced  against  the  settlor 
or  her  estate.     Wooitford  v.  Charntey, 

vol.  28,  p.  96 

88.  Upon  a  voluntary  covenant  to  sur- 
render copyholds,  and  in  the  meanwhile 
to  stand  possessed  of  them  for  trustees 
for  the  volunteers,  though  the  covenant 
to  surrender  per  ee  cannot  be  enforced, 
yet  a  valid  trust  is  constituted  for  the 
volunteers.    Steele  v.  Waller, 

vol.  28,  p.  466 

89.  A,  B.  voluntarily  covenanted  to  sur- 
render copyholds  on  trusts  for  his  chil- 
dren. Held,  that  equity  would  not  com- 
pel any  act  to  be  done  for  the  purpose  of 
carrving  the  covenant  into  effect.  Tatkam 
V.  Vernon,  vol.  29,  p.  604 

40.  A  settlement  on  his  family  by  a  person 
in  extremis,  and  not  containing  a  power 
of  revocation,  set  aside,  the  Court  being 
of  opinion  that  it  was  executed  in  ex- 
pectation of  his  immediate  death,  but  not 
with  the  intention  that  it  should  be  opera- 
tive in  case  of  his  recovery.  As  to  the 
duty  of  a  solicitor  to  introduce  a  power 
of  revocation  into  an  instrument  exe- 
cuted under  such  circumstances.  For^ 
thaw  V.  Weleby,  vol.  30,  p.  243 

41.  Whether  a  deed  executed  without 
fraud,  making  a  provision  for  volunteers, 
and  on  the  faith  of  which  they  have 
acted  for  years,  can  afterwards  be  set 
aside  or  varied  on  the  ground  of  mistake. 
Bentley  v.  Mackay.  vol.  81.  p.  143 

42.  Where  A.  agrees  to  make  a  provision 
for  a  volunteer,  in  consideration  of  B.'s 
doing  the  like,  the  contract  is  not  volun- 
tary,    ibid, 

48.  A,  B,  voluntarily  assigned  a  policy  on 
his  life  to  trustees  for  his  infant  son,  if 
he  attained  twenty- five;  but  if  he  died 
under  that  age,  and  A.  B,  should  think 
proper  to  keep  up  the  policy,  upon  trust 
for  C  D,  A.  B,  covenanted  to  pay  the 
premiums  during  the  life  of  his  son  only, 
and  in  the  event  of  A.  B.  ceasing  to  pay 


the  premiums,  he  should  be  at  liberty  to 
sell  the  policy  and  retain  the  money. 
The  son  died  under  twenty-five,  and 
A.  B,  mortgaged  the  policy,  covenanting 
to  pay  the  premiums,  which  be  did. 
Held,  on  the  death  of  A,  B.  that  the  pro- 
duce of  the  policy  belonged  to  the  mort- 
gagees, and  not  to  C.  D.  Pedder  v. 
Momly.  vol.  81,  p.  159 

44.  Parol  declaration  of  trust  of  moopy 
handed  over  to  a  third  party,  on  tmrt, 
by  a  person  tn  extremis^  supported,  bat 
held  invalid  as  to  stock,  for  which  s 
power  of  attorney  had  been  given  by  the 
settlor,  but  which  had  not  been  acted  oo 
at  her  death.    Peekham  v.  Tayhr, 

vol.  81,  pb  250 

45.  A  voluntary  settlement,  made  by  a  sis- 
ter on  her  brother  and  his  family,  subject 
to  a  limitation  to  her  for  life,  with  re- 
mainder to  her  issue,  set  aside,  on  the 
ground  that  the  brother,  on  whom  the 
burden  was  cast,  had  nnt  proved  the 
necessary  requisites  to  support  it.  S^arp 
V.  Leach,  vol.  81,  p.  491 

46.  The  law  of  this  Court  is  very  strict  on 
the  subject  of  voluntary  deeds,  and  gives 
no  assistance  to  the  completion  of  them ; 
but,  at  the  same  time,  it  does  not  Isy 
down,  as  a  rule,  that  they  are  always 
void ;  and  the  mere  alteration  of  inten- 
tion is  not  sufficient  to  induce  this  Court 
to  interfere  and  cancel  an  instrument 
which  was  fully  understood  and  deli- 
berately executed  by  the  grantor.  Toker 
V.  Toker.  voL  31,  p.  629 

47.  A,  B.  executed  a  voluntary  settlement 
of  real  estate  to  uses  in  fisvour  of  his  fbor 
children,  and  he  covenanted  that  the  es- 
tate should  remain  to  those  uses  and  fo 
quiet  enj oyment.  A.  B.  afterwards  mort- 
gaged the  settled  estate  with  bis  own  un- 
settled estates,  and  died.  Held,  that  the 
children  were  entitled  to  throw  the  mort- 
gages on  the  unsettled  estate,  and  u 
against  legatees,  to  prove  under  the 
covenanta  against  the  settlor's  assets  for 
the  damage  they  had  austained  by  the 
mortgage.     Halee  v.  Cox.    vol.  82,  p.  118 

48.  A  voluntary  deed,  though  retained  bv 
the  grantor  until  his  death,  held  vslia. 
Boi^ld  V.  HasselL  vol.  82.  p.  217 

49.  Voluntary  deed  set  aside  after  the 
deaths  both  of  donor  and  donee.  PkH- 
Upton  V.  Kerry,  vol.  32,  p.  628 

50.  A,  B,  by  deed  voluntarily  settled  some 
property  on  trust  for  himself  for  life, 
and  after  his  decease,  upon  trust  to  psy 
all  the  debta  then  owing  by  him.  and  any 
legacies  or  sums  of  money  not  exeeediof 
400/.  which  he  by  will  or  writing  should 
direct,  and  subject  thereto,  in  trust  for 
his  son  William,  Afterwards,  in  order  to 
defeat  the  settlement,  he  gave  volontsry 
bonds  to  the  extent  of  3,500/.  in  fiivoor  of 
other  relatives.  Held,  that  the  bonds 
were  effectual  and  created  valid  debts. 
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payable  oot  of  the  trust  property.  Mark-^ 
•M//  ▼.  MarkwgUi  Mark$peitY.  Bulk 

▼ol.  84,  p.  12 

51.  Gifts  of  chattels  by  a  husband  to  bis 
wife  supported.    Grant  v.  Grant. 

vol.  Si,  p.  625 

52.  A  husband  may  constitute  himself  a 
trustee  for  his  wife ;  the  declaration  need 
Dot  be  in  writing,  but  the  words  must  be 
clear,  unequivocal  and  irrevocable.    Ihid. 

58.  The  principle  of  this  Court,  established 
by  a  great  number  of  cases  is,  that  it 
will  not  interfere  between  volunteers  (in 
the  legal  sense  of  the  term),  but  will 
leave  them  to  their  remedy  at  law,  what- 
ever that  may  be.  The  Court  will  nei- 
tber,  at  the  instance  of  the  donor  who 
repenu  his  gift,  cause  the  deed  of  gift  to 
be  delivered  up,  nor  will  it,  at  the  in- 
stance of  the  donee,  interfere  to  complete 
an  imperfect  deed  of  gift.  De  Hoghton 
V.  Moiuy,  vol.  B5,  p.  98 

54w  A  purchaser  for  value  of  real  esute 
cannot  come  into  the  Court  of  Chancery 
to  have  a  prior  voluntary  deed,  void 
under  the  27th  £/».  c.  5,  delivered  up  to 
be  cancelled.  The  Court,  in  such  a  case, 
leaves  both  parties  to  their  legal  rights 
and  remedies.    Ibid, 

55.  A,  B.  entered  into  a  voluntary  agree- 
ment as  to  a  leasehold  with  C.  />.,  and  he 
afterwards  contracted  to  sell  it  to  E.  F, 
for  valuable  consideration.  Held,  that 
a  suit  by  B.  P.  against  A.  B,  and  C.  0.,  to 
have  the  rights  of  the  parties  declared 
and  the  voluntary  agreement  cancelled, 
could  not  be  maintained.     Ibid. 

66.  The  construction  of  and  the  rights  an^ 
incidents  under  a  voluntary  deed,  if 
bond  fde  and  valid,  are  the  same  as  of  a 
deed  for  value.    Dickenson  v.  Burreil. 

vol.  35,  p.  257 

57.  A  person  voluntarily  gave  his  promis- 
sory note  to  trustees  for  his  natural  child, 
and  deposited  with  them  the  title-deeds 
for  the  purpose  of  carrying  into  effect 
hia  intention  as  to  the  promissory  note. 
Held,  that  a  valid  trust  had  been  created. 
Arthur  V.  Clarkton,  vol.  36,  p.  458 

58.  Distinction  between  enforcing  the  per- 
formance of  a  complete  voluntary  trust 
and  enforcing  the  completion  of  an  in* 
complete  one.     Gee  v.  Liddell.    (No.  1.) 

vol.  S5,  p.  621 

59.  A  testator  bequeathed  2,000/.  on  cer- 
tain  trusts,  and  he  empowered  his  exe- 
cutor, who  was  also  his  residuary  legatee, 
to  retain  the  amount  in  his  hands  unin- 
vested* he  paying  interest  thereon.  After 
the  testator's  death,  the  executor,  being 
satisfied  that  the  testator  intended  to 
bequeath  3,000/..  and  not  2,000/.,  pro- 
mised to  make  it  up  8,000/. ;  he  made 
no  investment,  but  continued  to  pay  in- 
terest on  the  8,000/.  to  his  death.  Held, 
that  there  waa  a  complete  voluntary 
trust  as  to  the  additional  1,000/.,  which 


this  Court  would  enforce.    Gee  v.  Liddell, 
(Na  1.)  vol.  85,  p.  621 

60.  A  brother  in  India,  at  the  recommen- 
dation of  another  brother  in  England, 
agreed  to  settle  the  -proceeds  of  certain 
goods  on  his  sisters;  he  remitted  the 
goods  to  England,  and  they  were  sold. 
Held,  that  a  valid  trust  was  constituted 
and  could  not  be  recalled.  Mackintosh  v. 
Stuart,  vol.  36,  p.  21 


WAIVER, 

iSee  Delay,  Estoppel,  Waiver  of  Irrb- 
ouLARiTT,  Waiver  op  Requisitions.] 

1.  The  Plaintiff's  right  to  except  to  the 
Defendant's  answer  for  insufficiency,  is 
not  waived  by  a  motion  for  production  of 
papers,  founded  on  admissions  in  the 
answer. 

It  is  unnecessarv  in  such  a  case  to  move 
"without  prejudice  to  the  Plaintiff's 
right  to  except.    Lane  v.  Paul, 

vol.  8,  p.  66 

2.  Defendant  in  contempt  for  want  of  an- 
swer tiled  it,  and  the  Plaintiff  replied 
thereto.  Held,  that  he  had  waived  his 
remedy  for  the  coats  of  the  contempt. 
Haynes  v.  Ball,  vol.  5,  p.  140 

8.  Under  a  decree  in  a  legatee's  suit  to 
take  the  usual  accounts.  A.  B,  went  in 
and  claimed  the  residue  which  the  Master 
found  him  entitled  to ;  but  the  residue 
waa  not  then  ascertained,  and  no  order 
was  made  in  respect  of  it  Held,  that 
A,  B,  was  not  precluded  from  afterwards 
asking  relief  against  the  executor,  in 
respect  of  an  alleged  breach  of  trust,  in 
a  suit  of  his  own,  he  not  having,  in  the 
first  suit,  been  in  a  situation  to  investi- 
gate the  accounts  of  the  executor,  or  to 
claim  the  relief  which  he  asked  in  the 
second.   Guidiei  v.  Kinton,  vol.  6,  p.  517 

4.  A  plaintiff,  though  he  had  joined  in  a 
commission  to  take  an  answer,  was  al- 
lowed to  issue  an  attachment  for  want 
of  answer  before  the  return  of  the  com- 
mission. Boschetlir.  Power,  vol.  8,  p.  180 

5.  In  1794  an  act  authorised  the  making 
of  a  public  canal  through  lands,  of  which 
J.  was  the  owner  and  B.  his  lessee,  and, 
upon  payment  of  the  compensation,  the 
land  was  to  vest  in  the  company.  An 
arrangement  was  made  in  respect  of  com. 
pensation  with  B.  but  not  with  J.  The 
canal  was  made  *'  with  the  full  consent 
and  approbation  of  and  in  accordance 
with  the  wishes  of  A.,"  whose  name  waa 
mentioned  in  the  act,  and  it  was  enjoyed 
until  the  expiration  of  the  lease  in  1844. 
The  representatives  of  A,  then  recovered 
at  law  the  land  taken  for  the  canal. 
Held,  in  equity,  that  jt,  having  thus 
sanctioned  the  formation  of  the  canal, 
was  not  entitled  to  retake  possession,  but 
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only  to  ft  fair  compensatioDy  to  be  deter- 
mined by  the  agncukural  value  of  the 
land  taken»  as  calculated  in  1844,  and  not 
in  1794.  Held,  secondly,  that  penons 
who  had  bouf  ht  A.'b  property  with  notice 
of  the  conditions  of  sale  as  to  the  eanal 
were  equally  bound  by  the  same  equity. 
Held,  thirdly,  that  this  Court  might  it- 
self determine  the  amount  of  compensa- 
tion.    Tk£  Dmke  rf  Beai^ort  v.  Patrick, 

vol.  17,  p.  60 

6.  In  a  Crown  lease,  the  lessee  covenanted 
not  to  convert  the  premises  into  a  shop 
or  place  of  sale  of  anv  kind,  without  con- 
sent of  the  Commissioners  of  Woods  and 
Forests.  The  trade  of  an  engraver  had 
been  carried  on  in  it,  without  consent  or 
objection,  but  rent  had  afterwards  been 
received.  Held,  that  the  forfeiture  had 
been  waived,  and  that  the  title  was  good. 
Bridge*  v.  Lmtgmmm,  voL  24,  p.  27 

7.  Notwithstanding  payment  for  twenty- 
three  years,  by  a  widow,  of  the  interest 
on  a  void  mortgage,  ereated  by  her  while 
ewtrU,  it  was  held,  that  her  representa- 
tives were  not  precluded  from  disputing 
its  validity.     BUmdif  v.  Kimber, 

vol.  24,  p,  148 

8.  A  purchaser  had  taken  possession,  by 
his  tenant  and  not  under  the  contract, 
after  an  abstract  had  been  delivered,  and 
he  had  made  no  objection  to  the  title  till 
long  after,  when  a  suit  was  threatened, 
and  he  had  promised  payment  of  part  of 
the  purchase-money.  Held,  thst  by  his 
conduct  and  on  the  correspondence,  he 
had  waived  all  objections  to  the  title 
arising  upon  that  abstract ;  but  held,  se- 
condly, that  he  had  not  waived  any  ob- 
jection not  arising  on  the  abstrael.  Bowen 
V.  Steniom,  vol.  24,  p*  631 

9.  Acquiescence  in  one  breach  of  covenant, 
not  considered  material,  will  not  prevent 
the  covenantee  complaining  of  another 
breach  which  aflReeta  the  value  of  his  pro- 
perty.    Western  v.  Maederm^t, 

vol.  35,  p.  248 


WAIVER  OF  IRRBGCLARITY. 

ISee  Ierioularitt.] 

1.  A  Defendant,  after  having  appeared  to 
an  amended  bill,  obtained  an  order  for 
the  delivery  out  of  Court  of  his  papers  to 
enable  him  to  prepare  his  answer,  and 
after  the  time  for  answering  had  expired 
applied  to  the  Plaintiff  for  names  of  com- 
missioners to  join  in  taking  his  answer. 
Held,  that  he  could  not  afterwards  refer 
the  bill  for  impertinence.  Beawm  v.  Wa^ 
terhouse.  vol.  2,  p.  58 

2.  Where  in  a  proceeding  before  the  Master 
the  Defendant,  by  acquiescence  or  omis- 
sion to  object,  permits  the  other  party 
and  the  Master  to  proceed  as  if  he  did  ac- 


quiesce, he  comes  too  late  if  he  does  not 
come  at  the  first  opportumty  to  complsin 
of  the  irregularity. 

On  a  rererence  to  the  Master  of  eictp- 
tions  for  impertinence,  he  enlarged  the 
time  for  making  his  report  three  timet, 
and  on  the  19th  of  FeWuary  reported  the 
answer  inaufl^ienti  on  the  4tiiof  MortA 
the  Defendant  gave  notice  of  motioo  to 
take  the  certificates  off  the  file,  oa  the 
ground  of  irregularity  and  of  the  Master's 
having  power  to  enlarge  the  time  oolj 
once :  the  Court  held  that,  even  assam- 
ing  the  Master's  power  to  have  been  so 
limited,  the  Defendant  came  too  late,  he 
not  having  previously  taken  the  objeetioa. 
Dawu  V.  Franklin,  vol.  2,  p.  369 

3.  By  taking  proceedings  to  expunge  laat* 
ter  reported  by  the  Master  to  be  imperti- 
nent, a  party  adopts  the  report  altogeUier, 
and  cannot  afterwards,  unless  by  the  spe- 
cial leave  of  the  Court,  take  ezcevtioni 
to  the  report  as  to  passages  reported  per- 
tinent. Hblmee  v.  Tha  Corpentitm  tf 
JnmdeL  voL3,p.S03 

4.  A  supplemental  bill  was  filed  in  which  a 
deceased  person  was  named  as  Co-Plaia- 
tiff,  and  as  next  friend  of  iniant  Plsin- 
tiffs,  and  in  the  title  of  the  FlaintitPs  in- 
terrogatories for  the  examination  of  witr 
nesses,  his  name  was  mentioned  m  being 
still  a  party.  Held,  that  a  Defendsnt 
who  baa  acquiesced  and  intituled  his  in- 
terrogatories in  a  mmilar  manner,  codM 
not,  after  publication  move  to  sapprM 
the  depositions.    Lineoin  v.  WrighL 

vol.  4,  p.  166 

5.  Taking  an  office  copy  of  an  answer  ■ 
not  a  waiver  of  an  irregularity  therein. 
Fry  V.  MantelL  vol.  4,  p.  46J 

6.  A  foreign  sovereign  prince,  who  was  also 
an  Englith  peer,  was  made  a  Defeoduit 
to  a  suit,  and  served  with  a  letter  jaiur 
sive.  The  Lord  Chancellor  refused  to 
recall  it.  The  Defendant  then  appeued, 
and  filed  a  demurrer  for  want  of  jorisdic- 
tion.  Held,  first,  that  the  Lord  Chsn- 
cellor  had  not  decided  that  the  Defhidint 
was  liable  to  the  jurisdiction  of  the 
Court;  and  secondly,  that  the  Defead- 
ant  had  not,  by  appearing,  waived  any 
defence  to  the  bill.  TAe  JMte  ^Bnmh 
wick  V.  The  King  sf  Hanoeer,    voL  6»  p>  1 

7.  An  irregular  order  for  taxation  may  be 
waived,  but  it  must  be  done  in  sone 
clear  and  unequivocal  manner,  h  re 
MaekriU.  vol.  11,^4S 

8.  On  the  21st  of  Jmif  die  Msster  pro- 
ceeded ex  parte  in  a  taxation  in  tlM  ab- 
sence of  the  client,  who  had  not  been 
served  with  a  warrant  to  proceed  on  tbtt 
day.  A  warrant  was  afterwards  regohurly 
served  for  the  81st  of  Jii/y»  subscribed 
*'  to  complete  the  taxation."  The  eKent 
did  not  attend  ;  but  the  Master  being  in- 
formed of  the  former  irregularity,  leiazed 
so  much  of  the  bills  as  had  been  tsxcd 
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on  the  2l8t.  Held,  ihat  the  client  not 
hmviag  attended  the  wanrant  of  the  81  st, 
eould  not  let  op  the  ineguWrity  of  the 
SI  St.     /«  fv  MmwUyan,        voL  11,  p.  48 

9.  A  |MHrty»  by  eonaenting  to  allow  as  ac- 
counting party  to  put  in  an  affidavit  in- 
atead  of  an  examination,  ia  not  precluded 
Ibom  afterwarda  inaiacing  on  having  an 
exanitnation,  if  the  discovery  given  by 
die  allldavit  be  unsatisfactory.  Aitomey^ 
General  t.  QirportUum  of  Chester, 

vol.  11,  p.  169 

10.  Under  a  decree  in  a  special  form  direct- 
ing the  Maater  to  take  trust  accounts, 
the  Master  allowed  special  interrogato- 
riea,  without  requiring  a  previous  state 
olfiicta.  Held,  that  there  was  no  irre- 
gularity, and  also  that  there  had  been  a 
woiver  by  the  accounting  party  obtaining 
time  to  put  in  his  examination  tliereto. 
'Al^frep  V.  AHfreif,  vol.  12,  p.  292 

11.  A  Defendant  having  filed  a  plea  and 
nnawer*  obtained  at  the  Rolla  an  order 
miei  to  dissolve  the  common  injunction. 
Held  iivegular ;  but  the  Plaintiff  having 
afterwarda  appeared  before  the  V.-C.  £., 
and  undertaken  to  ahew  cause  on  the 
merits,  held,  that  this  was  a  waiver  of  the 
irregularity ;  and,  that  the  waiver  might 
be  taken  notice  o^  on  a  motion  to  dis- 
charge the  order  of  course  at  the  Rolls. 
SL  Jokmw.  Phetpa.  vol.  12,  p.  606 

12.  The  cross-examination  of  a  Defendant, 
tendered  as  a  witness,  is  a  waiver  of  his 
incompetency  where  the  objection  must 
be  aaaiuned  to  have  been  known  at  the 
time  of  the  cross-examination.  Triaton  v. 
Bardey,  vol.  14,  p.  21 

IS.  An  order  for  taxation  was  to  be  void, 
unless  the  Master  made  his  report  in  a 
fiortnight,  or  certified  that  fiirther  time 
waa  necessary.  The  time  elapsed  with- 
out such  certificate,  and  the  parties  after- 
wards attended  several  times  before  the 
Maater  without  ol^ecting.  Held,  that 
the  irregularity  had  been  waived,  and  an 
ovdev  was  made  for  the  Master  to  proceed 
in  the  taxation.  R«  Field,    vol.  16,  p.  698 

14.  An  order  for  the  taxation  of  two  out  of 
four  bills,  and  the  delivery  up  of  the 
papers,  discharged,  but  without  costs, 
the  solicitor  having  attended  the  Taxing 
If  aster  without  having  objected,  and  not 
having  applied  to  discharge  the  order 
until  six  weeks  after  notice  6i\X»  Re  Wa- 
veU.  vol.  22,  p.  634 


WAIVEE  OF  REQUISITIONS. 

1.  A  party  contracted  for  the  purchase  of 
the  benefit  of  an  agreement  for  the  lease 
of  a  public-house,  and  also  of  the  stock 
and  goed-will ;  he  entered  into  posaes- 
aion  before  the  lease  had  been  granted, 
paid  part  of  the  purchase-money  and 
mortgaged  his  interest.    Held,  that  after 


this  mode  of  dealing  he  was  not  entitled 
to  call  for  the  production  of  the  lessor's 
title,  or  for  evidence  that  the  lease  was 
made  in  conformity  with  the  power  under 
which  it  waa  granted.     Haydwi  v.  BelL 

vol.  1,  p.  887 

2.  A  purchaser  under  the  Court  will  not  be 
allowed  to  take  possession  "  without  pre*, 
judice  to  objections  to  the  title,"  even 
upon  payroeot  of  his  purchase -money 
into  Court.     Button  v.  ManeelL 

voL  2,  p.  260 

8.  Even  after  great  delay  and  acquiescence, 
the  Court  will  not  compel  a  purchaser  to 
complete,  if  the  title  appears  to  be  mani- 
festly bad.     Blachford  v.  Kirkpatriek, 

vol.  6,  p.  282 

4.  Applications  of  purchasers  to  pay  pur- 
chase-money into  Ceurt,  and  to  be  let 
into  possession,  without  pr^udice  to  ob- 
jections to  the  title,  are  always  refused. 
Mutter  V.  Marriott.  vol.  10,  p.  S3 

WARD  OF  COURT. 

1.  In  a  settlement  made  on  the  marriage  of 
a  female  ward  of  Court,  provision  must 
be  made,  out  of  her  fortune,  for  the  chil- 
dren of  a  future  marriage.  Rudge  v. 
IVinnalL  vol.  11,  p.  98 

2.  In  1889  J.  B.  married  a  ward  of  Court 
without  its  sanction.  Held,  in  1852,  that 
notwithstanding  the  lapse  of  time,  the 
Court  possessed  the  a«ne  power  over  the 
parties,  which  it  would  have  had  on  au 
application  shortly  after  the  marriage, 
and  which  it  possesses  in  every  caae  of 
the  marriage  of  a  ward  of  Court  without 
the  sanction  of  the  Court,  subject,  never- 
theless, to  the  due  protection  of  the 
rights  and  interests  of  persons  who  have 
come  into  eeee  since  that  period.  Cave 
V.  Cave.  vol.  18,  p.  227 

8.  A  marriage  settlement^  the  husband 
being  adult  and  the  wife  a  minor,  is 
binding  on  the  former,  though  not  on  the 
latter.    IImL 

4.  In  1889  A,  B.  married  a  ward  of  Court 
without  leave:  articles  were  executed 
both  before  and  after  the  marriage.  In 
1840  a  veference  waa  made  to  approve  of 
a  settlement,  but  nothing  was  done 
thereon.  In  1880  the  psrties  executed 
a  settlement  of  the  wife's  real  estate 
without  the  sanction  of  the  Court.  In  a 
suit  instituted  by  the  wifo  to  annul  the 
articles  and  confirm  the  settlement. 
Held,  in  1882,  that  the  power  of  the 
Court  was  not  affected  by  the  lapse  of 
time,  that  the  parties  coming  to  the 
Court  had  given  it  authority  to  do  what 
was  right,  and  that  a  reference  must  be 
made  to  the  Master  to  report  as  to  the 
propriety  of  the  settlement  of  1880,  and 
whether  it  ought  to  be  varied,  and  to 
approve  of  a  settlement  of  the  wife's 
personal  estate.     Ibid, 


508 


GENERAL  INDEX. 


5.  On  the  settlement  of  a  ward,  no  clause 
against  anticipation  was  attached  to  her 
separate  life  estate.  She  incumbered 
her  interest  Held,  that  the  settlement 
could  not  be  rectified  to  the  prejudice  of 
her  incumbrancers.  BlackU  v.  Clark ; 
Cock  y.  Clark,  vol.  15,  p.  595 

6.  As  to  the  binding  effect  upon  a  ward  of 
Court  and  her  husband  of  an  order  made 
after  she  came  of  age  to  settle  her  real 
estate.     Ibid. 

7.  Generally,  upon  the  marriage  of  a  ward 
of  Court  without  leave,  the  marriage 
being  found  valid,  and  the  party  in  con- 
tempt having  executed  the  settlement 
and  paid  the  costs,  is  discharged.  Field 
V.  Broum,  vol.  17,  p.  146 

8.  A.  B.  was  committed  for  contempt  for 
marrying  a  ward.  After  the  marriage 
had  been  found  valid,  but  before  a  set- 
tlement had  been  executed,  he  was  dis. 
charged  upon  his  undertaking  to  abstain 
from  any  intercourse.  After  the  settle- 
ment had  been  executed,  the  Court  held, 
that  it  would  be  contrary  to  all  principle 
either  to  compel  the  continuance  of  the 
undertaking  or  to  make  an  order  to  the 
same  effect.    Ibid. 

9.  The  terms  of  the  settlement  of  a  small 
fund  belonging  to  a  ward  embodied  in 
the  order.  Wright  w.  King,   vol.  18,  p.  461 

10.  On  the  marriage  of  a  ward  of  Court, 
this  Court  will  compel  the  settlement  of 
her  real  estate,  as  directed  by  its  order ; 
but  if  this  has  not  been  done  in  the  life- 
time of  the  parties  themselves,  in  a  man- 
ner binding  at  law,  her  heir-at-law  is  not 
bound.    Pteld  v.  Moore,     vol.  19,  p.  176 

11.  A,  B,  married  a  female  ward  of  Court 
without  leave,  and  under  an  order  of 
Court  a  settlement  was  afterwards  made, 
by  which  the  husband  covenanted  to  con- 
vey all  the  real  estate  of  his  wife  to 
trustees,  upon  trusts  excluding  him  and 
giving  his  wife  a  power  to  devise.  It 
was  executed  by  the  wife,  but  was  not 
acknowledged  by  her.  On  her  death 
during  coverture,  having  made  a  will 
devising  the  property :  Held,  first,  that 
under  the  circumstances,  the  settlement 
was  intended  to  be  confined  to  the  ex- 
clusion of  the  husband,  and  to  give  his 
wife  a  power  over  what,  but  for  this  set- 
tlement would  have  vested  in  him ;  se- 
condly, that  the  wife's  heir-at-law  was 
not  bound  by  the  incomplete  settlement, 
and  that,  therefore,  her  will  was  ineffec- 
tual to  disinherit  him.     Ibid. 

12.  The  almost  invariable  modem  practice, 
in  the  case  of  a  marriage  with  a  ward  of 
Court,  without  consent,  is  to  exclude  the 
husband  altogether  from  taking  any  in- 
terest in  her  property.  Wade  v.  Hopkin^ 
Mon,  vol.  19,  p.  613 

18.  Disinclination  of  the  Court  to  sanction 
the  marriage  of  an  infant  ward,  where  it 
is  impossible  for  him,  by  reason  of  his 


infancy,  to  settle  his  real  estate  so  as  to 
go  along  with  his  title  and  to  make  pro- 
vision for  younger  children.  Ha»ifwnd 
V.  Honywood,  vol.  20,  p.  451 

14.  A  ward  of  Court  married  ten  days  after 
attaining  twenty-one.  The  Court  de- 
clined ordering  her  fortune  to  be  psid 
out  of  Court,  on  her  consent,  but  directed 
it  to  be  settled.     Biddle  v.  Jaekun, 

vol.  38,  p.  182 

WASTE. 

1.  A  tenant  for  life  has  no  right  to  open 
mines  or  clay.pits ;  but  where  the  antbor 
of  the  settlement  has  previously  worked 
them,  the  tenant  for  life  may  continae. 

Whether  a  tenant  for  life  can  work 
mines  or  clay-pits,  the  working  of  which 
had  been  abandoned  by  the  author  of  the 
settlement,  queere.     Finer  v.  Vaugkan. 

vol.  2,  p.  466 

2.  Where  a  testator  devises  the  legal  esute 
to  trustees,  and  gives  to  a  tenant  for  life 
an  equitable  estate  only,  with  remainders 
over,  such  tenant  for  life  ought  not  to  cat 
timber  without  the  consent  of  the  trus- 
tees.    Denton  v.  Denton,       voL  7,  p.  388 

3.  It  cannot  be  decided,  as  a  general  pro- 
position, without  any  exception,  that  the 
conversion  of  ancient  meadow  into  arable 
is  to  be  treated  as  waste.  Duke  of  St, 
Albane  v.  Skipwith,  vol.  8,  p.  3M 

4.  In  respect  to  waste,  a  parson  or  vicar  is 
not  to  oe  considered  as  merely  lessee  for 
years,  or  as  tenant  for  life,  under  a  will 
or  settlement.     Ibid, 

5.  The  Court  will  not  restrain  an  incumbeot 
from  ploughing  up  meadow  infested  with 
moss  and  weeds  for  the  purpose  of  layioj; 
it  down  again  in  grass  when  properly 
cleaned.     Ibid, 

6.  Whether  a  patron  is  in  any  case  entitled 
to  an  injunction  to  restrain  the  incumbent 
from  ploughing  up  ancient  meadowi, 
qiutre.    Ibid, 

7.  An  estate  was  devised  to  il.  for  life  with- 
out impeachment  of  waste,  with  remain- 
der to  his  issue  in  tail,  with  remainder 
to  B.  for  life  without  impeachment,  ftc, 
with  remainder  to  his  issue  in  tail  J, 
had  no  issue,  and  his  assignees  haviajp 
committed  equitable  waste,  it  was  held, 
that  the  right  to  the  produce  could  not 
be  determined  until  the  death  of  A,,  u 
he  might  have  issue  who  possibly  wotiM 
be  entitled  to  an  interest  in  such  produce. 
Luehington  v.  Boldero,         vol.  13,  p.  418 

8.  An  estate  stood  limited  to  A.  for  life 
without  Impeachment  of  waste,  with  re- 
mainder to  his  issue  in  uil,  with  similsr 
remainder  to  B,  for  life,  with  remainder 
to  his  issue  in  tail.  A,  and  B.  becaaae 
bankrupt,  and  the  assignees,  under  thor 
joint  commission,  committed  equitable 
waste  by  cutting  ornamental  timbcar.  The 
produce  was  brought  into  Court.    Held, 
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that  the  assigneet  were  entitled  to  no 
part  of  the  income,  eitlier  in  respect  of 
the  estate  of  A,  or  that  of  B.,  but  that 
the  whole  produce  and  accumulation 
belonged  to  the  eldest  son  of  C.  as  first 
tenant  in  tail.    Luahington  ▼.  Boiderom 

vol-  15,  p.  1 

9.  Where  tenant  for  life,  unimpeachable  of 
waste,  cuts  and  sells  timber  planted  for 
ornament  or  shelter,  the  proceeds  of  that 
timber  belong  to  the  person  having  then 
the  first  vested  estate  of  inheritance ;  and 
partiea  having  intervening  estates  for 
life  have  no  right  to  an  account  of  the 
proceeds  of  the  timber  so  cut,  or  to  have 
such  proceeds  invested  upon  the  same 
trusts  with  the  lands.  Ormonde  v.  Kjfn- 
ner§Uff:  Butler  v.  Kynnertley, 

vol.  15,  p.  10,  n. 

10.  Trustees  in  whom  an  estate  is  vested 
ought  not  to  cut  down  ornamental  trees 
alleged  to  be  prejudicial,  without  first 
applying  to  the  parties  beneficially  inte^ 
rested  for  their  assent,  or  to  the  Court 
for  its  authority ;  and  the  onu$  of  shew- 
ing that  the  trees  are  prejudicial  lies  on 
the  trustees.     Campbell  v.  Allgood, 

vol.  17,  p.  628 

11.  A  perpetual  injunction  was  granted 
against  trustees,  who  cut  down  three  or- 
namental trees,  and  failed  in  proving  to 
the  satidfiiction  of  the  Court  that  they 
were  prejudicial  to  the  residence.    Ibid, 

12.  A  bill  filed  against  trustees  and  the 
tenant  to  prevent  equitable  waste  was 
dismissed  with  costs  as  against  the  tenant, 
it  not  being  sliewn  that  he  had  committed 
or  intended  to  commit  any  waste,  though 
some  had  beeii  committed  by  the  trustees 
at  his  request.    Ibid, 

18.  A  trustee  had  vested  in  him  a  term  of 
500  years,  without  impeachment  of  waste. 
For  the  purpose  of  his  trust,  he  sold  and 
conveyed  it  by  grant  and  demise,  omit- 
ting the  words  **  without  impeachment  of 
waste."  Held,  nevertheless,  that  the  es- 
tate of  the  purchaser  was  unimpeachable 
of  waste.  Beaumont  v.  The  Marquis  qf 
Salisbury,  vol.  19,  p.  198 

14;  A.^  on  bis  marriage,  settled  his  estate 
on  himself  for  life,  '*  without  impeach- 
ment of  or  for  any  manner  of  waste,  save 
and  except  spoil  or  destruction,  or  volun- 
tary or  permissive  waste,  or  suffering 
houses  and  buildings  to  go  to  decay,  and 
in  not  repairing  the  same."  Held,  that 
he  was  entitled  to  cut  all  such  timber 
(except  ornamental)  as  the  owner  of  the 
estate  in  fee  simple,  having  due  regard 
to  his  present  interest  and  to  the  perma- 
nent aa vantage  of  his  esute,  might  pro- 
perly cut,  in  a  due  course  of  manage- 
ment.    Vincent  v.  Spieer,  vol.  22.  p.  380 

15.  Tenant  for  life  committing  waste  by 
cutting  timber  can  gain  no  advantage 
from  bis  wrongful  act,  but  the  produce  is 
invested  and  accumulated  for  the  benefit 
of  the  first  estate  of  inheritance.    Where 


timber  is  blown  down,  a  tenant  for  life 
impeachable  for  waste  is  absolutely  en- 
titled to  such  parts  as  he  would  be  en- 
titled to  cut  himself,  as  thinnings,  &c. 
and  also  to  the  interest  produced  by  the 
investment  of  the  produce  of  the  rest. 
Bateman  v.  Hotehkin,    (  No.  2. ) 

vol.  81,  p.  486 

16.  After  a  long  delay  in  taking  proceed- 
ings against  a  tenant  for  life  in  respect 
of  waste,  the  Court  endeavours  to  deal 
liberally  towards  him.  Bagot  v.  Bagot; 
Legge  V.  Legge*  vol  82,  p.  609 

17.  When  a  tenant  for  life  impeachable  for 
waste  improperly,  knowingly  and  wil- 
fully commits  waste,  he  cannot  derive 
any  benefit  from  the  timber  cut.  Bagot 
v.  Bagot,  voL  82.  p.  609 

18.  If  a  tenant  for  life  commit  waste  the 
produce  does  not  belong  absolutely  to  the 
first  tenant  in  tail  in  esse  while  there  is  a 
possibility  of  prior  tenants  in  tail  coming 
into  esse,    Setable,    Ibid, 

WASTE  LANDS. 

Where  strips  of  land  lie  between  the  high- 
way and  the  adjoining  enclosure,  the 
legal  presumption  is,  that  the  soil  belongs 
to  the  owner  of  the  adjoining  old  en- 
closure. Scoones  v.  MorrelL  vol.  l,p.  251 

WATERWORKS. 

1.  The  clause  of  **  The  Waterworks  Clauses 
Act,  1847,"  are  applicable  to  "  lands  and 
streams,"  in  the  same  manner  as  those  of 
"  The  Lands  Clauses  Consolidation  Act" 
are  applicable  to  "lands;"  and,  in  the 
mode  of  compensation,  the  same  distinc- 
tion is  taken  between  "  lands  and  streams 
taken  and  used"  and  "  lands  and  streams 
injuriously  affected.  Ferrand  v.  The  Cor* 
poration  of  Bradford,  vol  21 ,  p.  4 12 

2.  The  diversion  of  a  stream  is  a  **  taking 
and  using  it"  within  the  meaning  of  the 
85th  section  of  the  Lands  Clauses  Con- 
solidation Act,  which  is  incorporated  in 
the  Waterworks  Clauses  Act;  and,  before 
such  diversion  can  be  made,  the  value  of 
the  stream  must  be  ascertained  and  se- 
cured to  the  owners  of  the  land  through 
which  it  passes.     Ibid, 

8.  Whether  bv  diverting  a  stream,  the  river 
into  which  it  used  to  flow  is  *'  injuriously 
affected,"  or  *'  taken  and  used,"  fiuere. 
Ibid, 

WEST  INDIA  PLANTATION. 

1.  The  rights  of  lien  of  consignees  in  this 
country  and  of  the  resident  managers  of 
West  India  plantations  on  the  estates  rest 
upon  the  same  principle.  Bertrand  v. 
Davies,  vol.  31,  p.  429 

2.  The  manager  of  a  West  India  planution 
has  a  lien  for  the  coats  of  management  on 
the  interest  of  the  person  appointing 
him ;  but,  if  appointed  by  a  tenant  for 
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life,  he  hms  also  m  lien  for  tbe  mippliee 
which  produced  the  fint  crop  taken  by 
the  remaindertnan.    Btrtrtmd  t.  DoiH&t, 

ToI.31,p.  429 

5.  Where  tbe  appointment  of  a  manager  of 
a  Wui  India  plantation  is  not  express, 
yet  if  the  persons  inlereated  in  tbe  estate 
know  that  he  is  performing  tbe  duties 
and  do  not  interfere,  they  mast  be  pre- 
samed  to  have  acquiesced  in  his  continu- 
ance in  that  office,  and  they  cannot  dis- 
pute his  claim  to  a  lien  on  the  estate  for 
the  expenditure,  which,  by  their  tacit 
acquiescence,  they  have  encouraged  him 
to  make.    Ibid, 

4b  Where  a  receiver  or  manager  of  a  Wtit 
India  plantation  it  appointed  by  the 
Court  in  a  suit  properly  constituted,  he 
is  considered  as  appointed  on  behalf  of 
all  persons  interested  in  the  property, 
and  he  is  entitled  to  his  ordinary  com- 
mission and  allowances  and  also  to  a 
lien  on  the  estate,  as  against  all  persons 
interested  in  it,  for  the  balance  due  to 
him.    Ibid, 

6,  A  manager  of  a  West  India  estate,  ap- 

f pointed  by  the  tenant  for  life,  who  has  a 
ien  as  against  the  remainderman,  for 
the  last  year's  supplies,  continued  in 
possession  after  the  death  of  the  tenant 
for  Kfe.  Held,  that  he  must  be  treated 
as  a  mortgagee  in  possession,  and  must 
account  in  the  mode  pointed  out  in  Leith 
V.  Irvin,  1  MyL  &  K.  277.    Ibid. 

WEST  INDIA  RELIEF  ACT. 

The  West  India  Relief  Act  (2  &  8  Will  4, 
c.  125),  gives,  for  moneys  advanced  by 
the  Commissioners  on  mortgage  upon  the 
application  uf  a  mere  tenant  for  life,  ab- 
solute priority  over  all  existing  charges. 
Lawrence  v.  The  WeH  India  Relirf  Com- 
mieeiongre,  vol.  84,  p.  234 

WIFE. 

1.  A  testator  having  married  his  deceased 
wife's  sister,  and  while  living  with  her 
as  his  wife,  made  his  will,  whereby  be 
gave  all  his  real  and  personal  estate  "  to 
my  wife**  for  life,  and  after  her  death, 
upon  trust  "  for  all  and  every  my  children 
hereafter  to  be  born."  At  the  date  of 
the  will,  the  testator  had  no  children 
whatever,  but  two  days  after  a  son  was 
bom.  Held,  that  the  gift  '*to  my  wife" 
was  good,  but  that  the  son  could  not  take 
under  the  gift  to  children  '*  hereafter  to 
be  born."    Pratt  v.  Mathew. 

vol.  22,  p.  828 

2.  A  married  woman,  who  had  been  sepa- 
rated for  nineteen  years  ftt>m  her  husband, 
manied  the  testator  by  the  description 
of  a  widow.  She  had,  about  that  time, 
heard  a  report  that  her  husband  was 
living  and  had  made  some  loose  in- 
quiries, but  believed  he  was  dead.    The 


testator  having  made  bequests  **  to  his 
wife,"  and  the  Court  being  of  epiiuoB 
that  the  evidence  shewed  bo  ftmiid  oa 
her  part  towarda  the  testator:  Held,  dttt 
she  was  entitled  to  the  legacies.  In  re 
Petie.  vol.  27.  p.  876 

8.  A  marriage  was  dissolved  by  the  Divorce 
Court,  but,  before  die  decree  liud  become 
absolute,  the  husband  married  J.  B. 
abroad,  and  by  a  settlement,  rccitiog 
that  marriage,  a  power  was  reserved  to 
him  to  appoint  a  life  interest  to  any  sur- 
viving wife.  Held,  upon  the  oonsnuc- 
tion  5(  the  settlement,  that  A.  M,  was  an 
object  of  the  power,  whether  the  aeoond 
marriage  was  valid  or  not.  Dof6y  v. 
PowdL  vol.  80,  p.  684 

WIFE'S  REVERSIONARY  IN- 
TEREST. 

1*  On  the  marriage  of  a  female  infiint,  her 
reveraionary  interest  in  choaet  in  action 
was  settled  with  the  sanction  of  the  Court 
for  her  separate  uae  for  life,  with  remain- 
der to  her  children.  She  afterwards  con- 
tracted two  subsequent  marriages,  but  no 
further  settlement  was  execut^  on  those 
occasions.  Part  of  the  reversionary  inte- 
rests fell  into  possession  during  the  6nt 
coverture,  and  part  during  the  second*  and 
were  transferred  to  the  trustees.  Held, 
first,  that  although  the  deed  made  duirng 
infancy,  was  not  binding  in  respect  of  the 
reversionary  interests,  as  against  the  trife 
aurriving,  still  she  might,  while  discovert, 
adopt  it  if  for  her  benefit.  Seoondly, 
that  die  wife  baring  aurvived,  and  not 
having  called  for  a  transfer  of  the  fund, 
must  be  deemed  to  have  aoquiesoed  in 
and  adopted  it,  as  it  was  for  her  interest 
to  do  so.  Thirdly,  that  ahe  must  be 
deemed  to  have  married  her  aecond  hus- 
band on  the  faith  that  her  property  was 
protected  by  the  setdement,  and  that  he 
was  bound  by  it.  Fourthly,  that  the  third 
husband,  who  had  notice  of  the  settle- 
ment previous  to  bis  marriage,  and  had 
for  some  years  after  acquiesced  in  it,  was 
bound  thereby,  and  had  no  interest  in  the 
settled  property.    Aektan  v.  MCDmgmlL 

vol.  8,  p.  56 

2.  Whether  a  fame  ewnert  who  ia  entaded  to 
a  reversionary  interest  in  a  chose  in  action 
can,  by  obtaining  a  release  of  die  prior 
interest,  effectuaUy  dispose  of  the  pro- 
perty, quaere,    Stmy  v.  Tonge, 

vol.  7,  p.  91 

8.  A  feme  ewert  was  entitled  to  a  rever- 
sionary interest  in  a  sum  in  the  funds. 
All  the  other  parties  endded  sunreDdered 
their  interests  to  her.  The  fund  was  in 
Court  Held«  that  the /me  eev^rt  was 
sdll  unable  to  dispose  thereof.  WHMe 
V.  Henning,  vol.  11,  p.  222 

4.  When  a.^sie  eoserf  is  endded  to  a  rever- 
nonary  interest  in  a  chose  in  acdon«  tbe 
release  of  the  husband  is  as  inoperative 
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as  his  atsignmeDt,  to  bind  his  wife's  right 
by  sttrrivoFsbip.    Rogtr*  v.  AeatUr. 

ToL  14,  p.  445 

5.  A  husband  may  make  a  valid  assigfnment 
of  bis  wife's  reTersionary  interests  in 
leaseholds,  but  xeeiw,  if  the  interest  be 
of  such  a  nature  that  it  cannot  by  pos- 
sibility vest  in  the  wife  in  possession 
during  the  coverture.    Duberfsy  v.  Day. 

vol.  16,  p.  SS 

6.  A  husband  and  wife  msde  a  post-nuptial 
setdenent  of  the  wife's  reversionary 
choae  in  action.  The  wife  survived  her 
husband,  and  it  afterwards  fell  into  pos- 
session. The  wife  having  done  no  act  to 
repudiate  the  settlement:  Held,  in  a 
suit  to  charge  the  trustees  with  a  breach 
of  trust,  that  it  was  no  answer  to  say  that 
the  settlement  was  void  as  against  the 
ferns  ctmtrt.     Tkompfon  v.  #^mc4. 

▼oL  22,  p.  816 

7.  A  deed  relating  to  a  reversionary  interest 
in  a  fund  was  executed  by  some  married 
women  and  their  husbands.  One  having 
survived  her  husband,  who  died  before 
the  fund  fell  into  possession :  Held,  that 
the  deed  was  not  binding  on  her,  and 
that  therefore  it  was  not  binding  on  any 
of  the  other  parties  to  it.  BolUho  v. 
mtyar.  vol.  34,  p.  ISO 

8.  Husband  and  wife  mortgaged  the  wife's 
reversionary  interest  in  a  fund.  Af^er- 
warda,  and  before  the  reversion  fell  into 
possession,  the  wife  obtained  a  decree  for 
judicial  separation.  Upon  the  reversion 
afterwards  falling  in,  in  the  husband's 
lifetime:  Held,  that  the  mortgage  did 
not  affect  it,  and  that  the  fund  belonged 
absolutely  to  the  wife.    In  r§  Ituole, 

vol.  85,  p.  92 

WILL. 

[Sre  Bequest,  Description  of  Gift, 
Description  of  Leoatbb,  Issue  at 
Law,  Legacy,  Precatory  Trust, 
Property,  Vesting,  Will  ^Con- 
struction), Will  (Proof),  Will 
(Revocation),  Words  (Meaning).] 

WILL  (CONSTRUCTION). 
[8€9  Construction.] 

1.  The  word  "iinw"  in  a  will,  held  on 
the  context  to  haye  two  different  mean- 
ings aa  to  two  moieties  of  a  devised 
estate.     Carttr  v.  Bentail,    vol.  2,  p.  551 

2.  Bequest  to  testator's  widow  for  life,  and 
on  ber  decease  to  his  son  for  life,  and  on 
bis  demise  the  principal  to  become  the 
property  of  any  children  he  might  leave. 
Then  followed  a  gift  over  in  case  the  son 
died  before  his  mother  (omitting  the 
words  "  without  leaving  children").  Tlie 
son  predeceased  both  his  father  and 
mother,  leaving  an  only  child,  who  sur- 
vived them.  Held,  that  such  child  was 
entitled  to  the  principal  sum  after  the 


grandmother's  death ;  and  that  to  effec- 
tuate the  intention  of  the  testator,  the 
words  "  without  leaving  any  child"  must 
be  implied  after  the  word  **  dying." 
Abbirtt  V.  mddleton,  vol.  21,  p.  148 

8.  In  construing  a  will,  plain  and  distinct 
words  are  only  to  be  controlled  by  words 
equally  plain  and  distinct  Goodwin  v. 
Pinlayton.  toI.  25,  p.  65 

4.  It  is  a  canon  of  construction,  that  where 
a  testator  has  affixed  a  particular  mean- 
ing to  a  word  in  one  part  of  his  will,  it 
shall  be  construed  as  having  the  same 
meaning  in  all  other  parts  of  it,  unless  it 
violates  the  sense.    Rhodet  v.  Rhodes, 

vol.  27,  p.  418 

5.  The  word  "then"  used  twice  in  the 
same  sentence  in  a  will  construed,  in  the 
first  instance,  as  pointing  to  the  event, 
and  in  the  second  as  an  adverb  of  time. 
GUI  V.  Barreti.  vol.  29,  p.  872 

WILL  (PROOF). 

1.  A  will,  proved  abroad  and  retained  there, 
established,  on  production  of  a  copy  cer- 
tified under  the  hand  and  seal  of  the 
proper  officer,  &c.,  which  had  been  ad- 
mitted to  probate  in  the  Ecclesiastical 
Court  here.    Pullm  v.  Rawiint, 

vol.  4,  p.  142 

2.  Will  established  on  secondary  evidence, 
the  original  being  in  the  colonies.  Gard- 
ner V.  Myre,  vol.  4,  p.  148 

8.  Will  proved  in  the  West  Indies  esta- 
blished on  production  of  attested  copy 
and  prerogative  probate.  Bayley  v.  Bay- 
hy.  vol  4,  p.  148 

4.  A  lost  will  of  real  estate  established  by 
means  of  a  copy.     BllU  v.  Medtieoit, 

vol.  4,  p.  144 

5.  Will  established  on  production  of  official 
transcript  and  of  prerogative  probate. 
HarrUnn  v.  Weale,  vol.  4,  p.  144 

6.  Whether,  where  A,,  a  residuary  legatee 
by  artful  and  fraudulent  misrepresenta- 
tion to  the  testator  of  the  character  of  B., 
induces  the  testator  to  revoke  a  legacy 
given  to  B.,  the  benefit  of  which  revoca- 
tion results  to  if.,  this  Court  has  jurisdic- 
tion to  affix  a  trust  on  ^.  in  favour  of  ^., 
to  the  extent  of  the  fruit  of  the  fraud 
possessed  by  A,t  or  whether  the  matter 
belongs  exclusively  to  the  Ecclesiastical 
Court ;  and,  secondly,  whether  such  trust 
can  be  declared  after  a  sentence  of  the 
Ecclesiastical  Court,  in  which  the  ques- 
tion of  undue  influence  was  in  issue, 
muere.  Held,  in  the  affirmative  by  the 
Master  of  the  Rolls,  and  in  the  negative 
by  the  Lord  Chancellor.  The  parties 
thereupon  appealed  to  the  House  of 
Lords.    Allen  v.  M*Pherson, 

vol.  5,  p.  469 

7.  Practice  in  a  suit  to  establish  a  will 
where  one  of  the  witnesses  is  abroad. 
Har$  V.  tiare.  vol.  5,  p.  629 

8.  As  to  personal  estate,  the  Court  is  bound 
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by  the  terms  of  the  will  appearing  on  the 
probate;  but  if»  on  production  of  the 
original,  a  doubt  exisit  as  to  the  accu- 
racy of  the  probate  copy,  the  Court  will 
give  an  opportunity  to  the  parties  to 
apply  to  the  Ecclesiastical  Court  to  set 
it  right.    Havtrgal  ▼.  Harruon, 

▼ol.  7,  p.  49 

9.  A  will  thirty  years  old,  produced  from 
the  proper  custody,  proves  itself.  The 
thirty  vears  are  to  be  computed  from  the 
date  of  the  testator,  and  are  calculated  aa 
at  the  time  of  its  production.  Man  v. 
Riekitts,  vol.  7.  p.  98 

10.  Probate  obtained  by  A.  in  the  name  of 
B. :  Held,  that  a  party  giving  faith  to  the 
probate  was  bound  to  see  that  the  person 
claiming  under  it  waa  a  real  person  of 
the  name  of  B,    Ex  parU  JoUife. 

vol.  8,  p.  168 

11.  Operation  of  a  probate  in  evidencing 
the  will  and  authenticating  the  title  of 
the  executor  to  property  not  comprised 
within  the  grant  of  administration.  Mat- 
torn  V.  Swift,  vol.  8,  p.  868 

12.  As  to  the  right  of  the  Crown  to  probate 
duty  on  realty  of  a  deceased  party  im- 
pressed, in  equity,  with  the  character  of 
personalty.     Ibid. 

18.  /.  3.  conveyed  fee  simple  estate,  upon 
trust  by  sale,  &c,  to  pay  certain  debu, 
and  the  residue  to  himself,  his  executors, 
administrator*,  and  assigns,  without  any 
equity  thereon*  in  favour  of  his  heirs,  or 
real  representatives,  notwithstanding  the 
estate  might  remain  unconverted  at  the 
time  of  his  death.  The  estate  was  sold 
after  his  death.  Held,  that  no  part  of 
the  produce  was  liable  to  probate  duty. 
Ibid. 

14.  A  Plaintiff  sued  to  recover  a  large  un- 
liquidated sum  due  to  her  testatrix,  but 
the  stamp  on  the  probate  did  not  cover 
the  amount  claimed.  Held,  that  the 
Plaintiff  could  not  obtain  a  decree  even 
for  accounts  and  inquiries,  until  the  pro- 
bate had  been  properly  stamped,  i'he 
cause  stood  over,  and  the  Commiasioners 
stamped  the  probate  and  gave  credit  for 
the  duty.     Howard  v.  Frineo. 

vol.  10,  p.  812 

15.  A  testator  left  four  testamentary  instru- 
ments,  duly  executed.  After  the  Eccle- 
siastical Court  had  held  that  the  second 
and  third  alone  were  valid  aa  to  the  per- 
sonal estate,  this  Court,  on  the  certificate 
of  the  Common  Pleas,  decided,  that  as  to 
the  real  estate,  the  last  instrument  alone 
constituted  the  last  wilL     Plenty  v.  IVeti. 

vol.  16,  p.  178 

16.  A  testator,  in  1886,  devised  all  his  real 
estate  to  his  wife,  and  appointed  her 
executrix.  He  afterwards  purchased  an 
advowson  and  died.  The  widow  proved 
this  will,  and  sold  the  advowson.  An 
objection  being  made  that  the  after-pur- 
chased property  did  not  pass,  a  search 
was  made,  and  another  testamentary  in- 


strament  of  1847  waa  found,  purporting 
to  confirm  a  will  of  1826.  HeU,  diat 
the  purchaser  waa  entitled  to  the  lame 
amount  of  proof  of  the  codicil  of  1847 
as  would  be  necessary  to  establish  against 
the  heir,  and  that  it  ought  to  be  proved 
in  the  Eoeleuaatical  Court  WtddaU  v. 
NijTom,  vol.  17,  p.  160 

17.  Under  the  old  practice,  a  disputed  will 
could  not  be  proved  ssmS  voce  at  the  hesr- 
ing;  but  liberty  was  given,  under  the 
new  practice,  to  prove  a  will  in  Gout, 
and  the  heir  was  allowed  to  cross*ei- 
amine  the  witnesses.  Guekester  v.  Oi- 
ekesttr,  vol  24,  p.  290 

WILL  (REVOCATION). 

1.  By  her  will  a  testatrix  gave  legacies  of 
200/.  each  to  the  aeven  children  of  J.  ft.  B., 
and  alao  other  interests.  By  her  fint 
codicil  she  revoked  the  legacies  of  200(. 
to  the  cjjildren  of  /.  £•  B,,  and  all  other 
legacies  given  by  the  will,  and  in  lieu 
gave  legacies  of  2001.  each  to  Samwel  and 
four  other  children  of  J,  B,  B.  by  name. 
By  her  second  codicil  she  cancelled  all 
legaciea  left  in  her  will  to  /.  B,  A't 
children,  and  by  a  third  codicil  she  re- 
voked the  legacy  of  200/.  by  a  previoot 
codicil  to  her  will  given  to  Samuel,  Held, 
that  the  legacies  of  2001.  each,  given  \o 
the  other  four  children  by  the  first  codicil 
were  not  revoked.    Bmrnnif  v.  fiamjr. 

vol.  8,  p.  109 

2.  A  testator,  by  will  duly  attested,  gave 
all  his  real  snd  personal  estate  to  true* 
tees,  to  convert  into  money  and  pay  bis 
debts,  and  then  to  appropriate  and  take 
out  of  his  said  trust  moneys  1,000/.,  which 
gave  to  the  Plaintiff.  By  a  codicil,  not 
properly  attested  so  aa  to  pass  real  estate, 
he  revoked  the  legacy.  Held,  that  on 
this  will  the  testator  had  made  his  retl 
and  personal  estate  a  common  fund  for 
payment  of  thia  legacy :  that  the  revoca- 
tion waa  inoperative  as  regarded  the  resi 
estate,  and  that  the  Plaintiff  was  co- 
titled  in  the  proportion  which  the  real 
estate  bore  to  the  peraonaL  Aodkerv. 
Harbin,  vol.  8.  p.  479 

8.  A  testator  devised  an  estate  Xf  and 
other  eautea  to  A,,  charged  with  annu- 
ities and  an  caute  F.,  and  hia  residusry 
real,  and  personal  eatate  to  B.,  subject  to 
the  payment  of  hie  debts,  ftineial  ei- 
penses,  and  legacies.  He  afterwards  re- 
voked so  much  of  the  second  devise  si 
included  Y,,  and  devised  it,  subject  to 
the  same  annuitiea,  and  in  the  ssme 
manner  aa  the  eatate  X,  Held,  that  the 
charge  of  debta,  &c.  on  F.  waa  revoked. 
Ravent  v.  Taylor,  vol.  4,  p.  42i 

4.  A  testatrix  devised  a  real  estate,  and 
afterwards  aold  it.  The  purchase  was  not 
completed  until  after  her  death.  Held, 
that  the  purchase- money  belonged  to  the 
personal  representativea,  and  not  to  the 
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devisees  of  the  testatrix,  notwithstand- 
ing her  lien  on  the  estate  for  the  pur- 
chase-money, and  notwithstanding  the 
1  FieL  c.  26.  s.  28,  which  directs  '<  That 
no  conveyance  or  other  act  made  or  done 
subsequently  to  the  execution  of  a  will 
of  or  relating  to  any  real  or  personal 
estate  therein  comprised,  except  an  act 
by  which  such  will  shall  be  revoked  as 
aforesaid,  shall  prevent  the  operation  of 
the  will  with  respect  to  such  estate  or  in- 
terest in  such  real  or  personal  estate  as 
the  testator  shall  have  power  to  dispose 
of  by  will  at  the  time  of  his  death." 
Farrar  v.  Tht  Barl  rf  mnterton. 

vol.  5,  p.  1 

5.  Devise  to  the  children  of  A.  held  not  to 
be  revoked,  by  an  expression  in  a  codicil 
that  they  were  not  intended  to  take  any 
beneficial  interest  under  the  will  or  codi- 
cil,   dfoburey  v.  BtekttL    vol.  14,  p.  583 

6.  A  testator  devised  bis  real  estate  to  his 
brother  William  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail,  with 
remainders  over ;  and  he  bequeathed  his 
residuary  personal  estate  between  his 
nephews  and  nieces.  By  a  codicil,  he 
revoked  his  will,  so  far  only  as  it  was 
altered  by  the  codicil,  and  he  gave  to  his 
nephews  and  nieces,  except  (as  he  said) 
bis  brother  fVilUam*a  children,  <*  who  are 
not  intended  to  take  any  beneficial  in- 
terest under  bis  will  or  this  codicil," 
1,000/.  each.  Held,  that  the  devise  to 
the  children  of  William  was  not  revoked. 
Ibid. 

7.  A  testamentary  paper  relating  to  real 
estate  alone,  commencing,  *'  This  is  the 
last  will  and  testament  of  me  relating 
to  all  my  real  and  estate  whatsoever." 
Held,  totally  to  revoke  a  prior  wilL 
P/eivly  V.  WuU  vol.  16,  p.  178 

8.  A  testator  appointed  his  wife  sole  exe- 
cutrix, end  he  made  her  and  A.  trus- 
tees, hy  a  codicil  he  revoked  the  ap- 
pointment of  his  wife  as  executrix,  on 
the  ground  that  '*  the  duties  were  too  ar- 
duous for  a  lady,"  and  he  appointed  A,, 
B.  and  C.  "executors  in  trust  of  his 
will."  By  another  codicil  he  referred  to 
his  having  revoked  the  executorship,  and 
to  having  appointed  A.f  B.  and  C.  execu- 
tors. Held,  that  the  revocation  was  con- 
fined to  the  office  of  executrix  only. 
Qraham  v.  Qroham,  vol.  1 6,  p.  650 

9.  The  testator  appointed  A,,  B.  and  C.  his 
executors  and  trustees,  and  devised  and 
bequeathed  to  them  his  real  and  personal 
estate  on  trust.  By  a  codicil  he  desired 
that  if.,  named  in  his  will  as  "executor," 
be  no  longer  such,  and  he  nominated  D, 
to  succeed  him,  but  he  made  no  altera- 
tion in  the  deviae.  Held,  that  A,  still 
remained  a  trustee  of  the  will.  Cart" 
Wright  V.  Skepheard.  vol.  17,  p.  801 

10.  A  testator  appointed  A»,  fi.  and  C  to 
.    be  trustees  and  executors.    He  revoked 
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the  appointment  of  C.  as  executor  and 
trustee  by  his  first  codicil,  fi^  a  second 
codicil  he  revoked  the  appomtment  of 
B.  and  C.  as  executors,  but  ratified  his 
will  except  as  altered  thereby.  Held,  that 
the  first  codicil  was  not  revoked,  and 
that  C.  was  not  a  trustee.    Ibid, 

1 1 .  A  testator  devised  an  estate  to  A.  for 
life,  and  from  "and  immediately  after  his 
decease"  to  B.  in  tail.  By  a  codicil,  he 
revoked  tlie  devise  to  A,,  and  in  lieu  gave 
him  an  annuity.  Held,  that  there  was  no 
intestacy  as  to  A.*b  life  estate,  so  as  to  en- 
title A.  ( the  heir)  to  take  it  as  undis- 
posed of,  but  that  fi.'s  estate  was  accele- 
rated.    LaintoH  v.  Laifuoti,      vol.  18,  p.  1 

12.  A  testator  bequeathed  the  residue  to 
three  trustees  and  their  heirs,  in  trust  for 
his  daughter  for  life,  with  remainder 
over.  He  afterwards  struck  out  the  names 
of  his  trustees  and  substituted  that  of 
his  daughter.  A  fac-simile  probate  was 
granted.  Held,  that  though  there  was  a 
revocation  of  the  estate  and  interest  given 
to  the  trustees,  there  was  no  revocation 
of  the  subsequent  part  of  the  will  which 
declared  the  trustt.    Shea  v.  BoMchetti. 

vol.  18,  p.  821 

18.  Where  a  bequest  is  made  to  ^.  in  trust 

for  A,  the  striking  out  of  the  gift  to  A. 

does  not  revoke  the  beneficial  gift  to  B. 

Ibid. 

14.  An  appointment  made  in  1840,  of  the 
whole  fee,  under  a  power  in  a  settlement 
of  1828,  relimiting  in  substance  the  old 
estates,  though  made  for  the  purpose  and 
with  the  sole  intention  and  ooject  of  in- 
troducing a  limitation  omitted  from  the 
settlement  by  mistake.  Held,  to  be  a 
revocation  of  a  will  made  in  1827,  in  pur- 
suance of  a  power  in  the  settlement  of 
1825.  In  such  a  case  parol  eridence  ia 
inadmissible  to  shew  what  waa  the  inten- 
tion or  object  of  the  parties.  Walktr  v. 
Amutrong,  vol.  21,  p.  284 

15.  On  the  marriage  of  A.  and  B.  in  1824, 
two  estates  belonging  to  B.,  the  wife, 
were  vested  in  trustees  upon  certain 
trustt  in  favour  of  A.  and  B.  and  the 
issue  of  the  marriage,  but  by  mistake  no 
provision  was  made  for  the  daughters  of 
any  son  of  the  marriage,  and,  as  to  one 
of  the  estates,  no  power  of  disposing  of 
it  was  given  to  B.  in  case  there  should  be 
no  issue  of  the  msrriage.  The  blunder 
being  discovered.  A,  and  B.t  in  1825, 
under  a  general  power  of  appointment 
given  them  by  the  settlement,  paramount 
to  the  limitations  therein,  relimited  the 
estates  to  the  old  uses  (except  as  to  the 
life  estates  to  themselves  and  the  sur- 
vivor of  them,  which  were  omitted  by  a 
second  mistake),  and  supplied  the  omis- 
sion in  the  original  settlement.  There 
being  no  issue,  B»,  in  1827,  made  her 
will  in  pursusnce  of  the  power  "re- 
served to  her  by  the  original  settlement 

LL 
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ftod  every  other  power  enabKog  her  in 
that  behidf."  The  second  blunder  being 
afterwards  discovered,  in  18iO,  A*  h^ 
under  the  general  power,  appointed  to 
the  old  uses,  and  supplied  tne  second 
omission.  This  deed  of  appointment  re- 
cited the  intention  of  A»  and  B.  to  vary 
the  limitations,  and  it  was  clear  in  the 
opinion  of  the  Court  that  the  sole  inten- 
tion and  object  of  the  appointment  was 
to  cure  the  second  blunder.  Held,  ne- 
▼ertheless,  that  the  will  of  B,  was  re- 
yoked.  But  upon  appeal  the  Lords 
Justices,  on  an  altered  record,  reformed 
the  deed  of  1840,  and  so  gave  effect  to 
the  wiU.     /Md. 

16.  Under  his  marriage  settlement,  A,  fi. 
bad  power  to  appoint  the  reversion  in 
fee  of  the  settled  estate,  and  the  trustees 
had  a  power  of  sale  with  his  consent. 
A*  B.,  by  his  will,  appointed  it  to  trus- 
tees, to  sell  and  stand  possessed  of  the 
produce  in  trust  for  a  class ;  and  he  gave 
all  his  real  and  personal  estate  "not 
thereinbefore  specifically  disposed  of" 
td  his  widow.  Subsequently,  the  trustees 
with  A*  B.*B  content,  sold  the  estate; 
but,  at  his  death,  the  conveyance  had  not 
been  executed  by  one  of  the  trustees, 
and  the  purchase-money  had  not  been 
received.  Held,  notwithstanding  the  1 
FieL  c.  26,  ss.  19,  23,  that  the  gift  to  the 
class  wa^  inoperative,  and  that  the  pur- 
chase-money passed,  under  the  residuary 
gift,  to  the  widow.     Oale  v.  Oal$. 

vol.  21,  p.  S49 

17.  A  testator  directed  his  trustees  to  stand 
possessed  of  a  sum  of  money,  upon  trust 
in  favour  of  his  son  and  his  son's  wife  and 
children,  with  a  power  to  the  son,  on 
fiiilure  of  issue,  to  appoint  the  fund  by 
will  or  codicil.  He  also  gave  the  trus- 
tees a  discretionary  power  to  give  the 
fund  to  his  son,  discharged  of  all  the 
trusts.  By  a  codicil,  the  testator  revoked 
the  power  given  to  the  son,  and  directed 
that  after  the  son's  decease,  and  on  failure 
of  issue,  the  fund  should  go  to  the  son's 
wife  for  life,  and,  after  her  decease,  form 
part  of  testator's  residuary  estate.  Held, 
thiit  the  discretionary  power  given  by  the 
will  to  the  trustees  was  not  revoked  by 
the  codicil.    Builgr  v.  Greenwood* 

vol.  22,  p.  S03 

18.  A  testator  gave  4,000/.  to  his  executors 
upon  trutft,  with  the  concurrence  of  his 
sister,  to  settle  it  by  deed,  on  trust  to 
provide  "  stipends  and  annuities"  for  in- 
digent persons,  not  exceeding  nine.  The 
deed  was  also  to  regulate  the  manaffe- 
nent,  8ro.  of  the  '*  institution."  He  also 
devised  nine  freehold  houses  to  his  sister, 
suggesting  to  her,  but  without  imposing 
any'  obligation,  **  legal,  equitable  or  mo- 
ifal,"  that  they  might  be  converted  into 
almshouses  for  the  recipients  of  the  in- 
eome  of  the  legacy.  By  a  codicil,  he  re- 
voked such  parts  of  the  will  "  as  related 


to  the  btttldhig  of  certain  almshouses" 
f  thertf  was  none),  and  released  hb  execu- 
tors **  from  oarryittg  out  the  same  and  the 
stipends  and  annuities  eonnected  diere- 
with."  Held,  first,  that  the  charitable 
gift  was  valid  •,  and  secondly,  thsttt  hsd 
been  revoked  by  the  codicil.  BaUmbt  v. 
Baldwin,  Vol.  22,  p.  41S 

19.  By  his  will,  a  testator  bequeathed  stock 
to  his  granddaughters  absolutely.  By  s 
codicil  he  revoke  tlie  bequest,  and  di- 
rected his  trustees  to  h6ld  the  stock  for 
his  granddaughters  for  life,  with  rensia- 
der  to  their  issue.  If  eld,  that  this  wai  i 
total  revocation  of  the  first  gift,  and  the 
issue  having  failed,  that  the  stock  fell 
into  the  residue.    NeviU  v.  Boddmm. 

vol.  28,11.  S^ 

20.  A  testator  bequeitbed  bis  reridoe  in 
tnift  for  his  sisters  and  their  issue,  sod 
he  afterwards,  by  the  same  instrument, 
appointed  his  wife  "  his  residnsiy  legi- 
tee."  Held,  that  the  latter  clause  did  not 
revoke  the  former.    Daeit  v.  BemuL 

vol.  80,  D.  226 

21.  A  testatrix,  by  her  will,  devised  real 
estates,  and,  by  a  subsequent  deed,  it- 

.  tested  by  two  witnesses,  she  conveyed 
them  on  other  trusts.  Held,  that  the 
deed  (assuming  it  to  be  vbid  as  tvpii 
eontradtue)  was  not  such  a  **  writing  de- 
daring  an  intention  to  revoke"  die  will, 
as  is  required  by  1  Viei.  a,  26,  s.  20,  and 
therefore  that  the  will  operated  on  each 
esute  And  interest  as  the  teststrix  pos- 
sessed in  the  property  at  her  death.  M 
V.  DatitUt  De  Pontit!  Daoiriit  DePe^- 
tii  v.  Kendail,  vol.  80,  p.  <72 

22.  A  testatrix  devised  an  estate  to  DeP^ 
charged  with  some  peeunisry  legieicf: 
she  afterwards,  by  deed*  conveyed  die 
estate  to  him  free  from  those  disrgef. 
After  her  death,  it  was  insisted  diat  die 
d^ed  was  told,  being  executed  for  so  im- 
moral consideration ;  but  that  it  aevc^ 
theless  revoked  the  will.  De  P.  bsring, 
however,  submitted  to  give  effect  to  the 
dispositions  contained  in  the  will  m  &• 
vour  of  the  legatees,  the  Court  abstaiiied 
from  expressing  any  oplniotl  as  to  the 
validitv  of  the  deed,  holding  that,  eveo 
if  Invalid,  the  will  was  not  revoked.  /W. 

28.  A  testator  made  a  will  and  codidl.  die 
former  was  uttested  so  as  to  pass  resl  ei- 
tate,  bat  the  latter  was  not.  By  bis  will 
he  bequeathed  a  l«gacv  of  8,0001^  sod 
ehsrged  it  on  his  real  **  m  aid  of  his  per- 
sonal estate."  And  he  devised  his  real 
and  personal  estate  to  truitees,  chafged 
with  his  legacies,  updfi  trust  thereout,  by 
mortgage,  sale,  or  other  dispositkNi,  to 
pay  th«  legacy  of  8,00011  By  the  codlcfl 
ne  reduced  the  legacy  fttMn  9^0001  to 
2,000/.  Held,  that  the  codicil.  liMi^ 
not  prop^ly  attested,  effteted  Che  redic- 
tiota.  Cop^dole  t,  LeMl.    vdL86^]f.4M 

14.  A  will  was  partially  rtfvAed  bt  «"' 
sures  and  was  afterwards  repubflsbed. 
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Held,  that  the  revocation  was  final  and 
not  deliberatiye.    Ibhoii  ▼.  Bell. 

vol.  34,  p.  895 
26.  If  a  will  be  revoked  by  cancellaiioo, 
for  the  purpose  of  giving  effect  to  dtffer- 
atit  dispoeitiona,  such  revocation  is  inef- 
fectual if  the  substituted  dispositions  be 
not  effective.   Ibid. 

26.  The  rule  of  English  law,  following  that 
of  the  civil  law,  ia  thia :  "  Tune  ftriut 
ieatametUmm  rmmpUwr  easi  potteriu*  pefftc- 
imm  est.     Ibid. 

27.  Tha  testatrix,  by  her  will,  made  in 
1819,  but  not  properly  attested,  pur- 
ported to  give  real  estate  to  aeven  per- 
BOOS  as  tenants  in  common.  In  August 
following  she  executed  a  codicil,  pro- 
perly attested,  which,  by  referring  to  the 
prior  instrument,  made  it  effective  aa  re- 
garded real  estate.  In  November  follow- 
ing she  cancelled  the  names  of  two  of  the 
seven  devisees  and  re-executed  the  will, 
but  it  waa  not  properly  attested.  In 
February,  1821,  she  republished  her  will 
by  an  insnrument  jproperly  attested  and 
died  in  1828.  Held,  that  the  erasure  of 
the  names  of  the  two  devisees  was  final  and 
not  deliberative,  and  that  they  took  no 
interest  in  the  real  estate.    Ibid, 


WINDING  UP. 

[See  Company.] 

1.  Where  a  company  is  insolvent,  and  has 
been  getting  worse,  it  is  no  answer  to  an 
application  to  wind  it  up  to  aay,  that  the 
difficulties  are  temporary,  and  that  there 
ia  hope  of  more  prosperous  times.  In  re 
Norwich  Yam  Company,      vol.  12,  p.  ZM 

2-  A  bill  incurred  by  a  projected  company 
was  ordered  to  ^  taxed  upon  the  wh- 
mission  of  four  of  the  directors  to  pay. 
An  official  manager  was  afterwarda  ap- 
pointed for  winding  up  the  company. 
The  Court  refused  to  reatrain  the  aolici- 
tors  from  enforcing  payment  against  the 
directors,  the  undertaking  being  personal. 
In  re  Sudlow  and  Kingdom, 

vol.  12,  p  527 

3.  An  order  waa  made  for  winding  up  an 
abortive  company.  Afterwards  a  bill  waa 
filed  by  a  shareholder,  on  behalf,  fiic. 
i^atnst  the  directors,  complaining  of  their 
acts,  and  seeking  to  have  the  accounts 
taken  to  make  them  reaponsible,  and  to 
have  the  deposits  returned.  The  Court, 
oo  motion,  stayed  the  proceedings  in  the 
spit.  Par  bury  v.  Ckadwick,  vol.  12,  p.  614 

4.  J^y  a  deed  of  settlement  of  a  public  com- 
pany, it  was  provided,  that  the  company 
was  to  continue  forty  years;  that  the 
ahares  of  deceased  proprietora  ahoul4  be- 
long to  tbeir  personal  representatives; 
but  that  executorp  should  never  be 
deemed  proprietors  until  they  should  be 
dply  admitted  proprietors,  on  the  ap- 


proval by  the  directors,  and  had  e^e- 
cuted  the  deed,  &o.,  "  ^nd  then,  but  not 
before,"  they  were  to  become  proprie- 
tors, and  entitled  to  receive  the  dividends. 
Held,  that  upon  the  death  of  a  proprie- 
tor, his  estate  continued  liable,  yntil  a 
new  personal  liability  had  been  created 
pursuant  to  the  deed.  In  re  The  Northern 
Coal  Mining  Company  {Blakeley's  eaee). 

vol.  13,  p.  188 

5.  By  the  deed  of  settlement  of  a  public 
company,  the  directors  had  a  power  of 
pre-emption  of  shares,  at  a  price  to  be 
ascertained  from  the  last  sales  appearing 
in  *'  the  transfer  register  book,"  and 
then,  "  but  not  before/'  all  future  liabi- 
lities  of  the  vendors  were  to  cease.  In 
1840  the  directors  purchased  of  J.  B.  a 
number  of  scrip  shares,  but  having  kept 
no  auch  book,  the  specific  directiona 
were  not  and  could  not  be  followed.  The 
company  waa  afterwards  wound  up,  when 
it  was  sought  to  charge  J.B.  as  a  con- 
tributory, but  held,  &at  the  company 
was  not  entitled  to  treat  the  transaction 
as  void,  by  reason  of  the  non-observance 
of  the  forms,  which  their  own  irregularity 
and  neglect  had  made  it  impossible  to 
observe.  Re  The  Northern  Coal  Mining 
Company  ;  Ex  parte  Bagge.  vol.  13,  p.  162 

6.  Where  in  the  course  of  winding  up  a 
legal  claim  is  made  against  the  company, 
it  is  not  imperative  on  the  Court  to  de- 
cide it,  but  it  may,  without  the  asaent  of 
the  claimant,  require  him  to  establish  his 
claim  at  law.  Bm  The  Norwich  Ygm 
Company,  vol.  18,  p.  426 

7.  An  advertisement  under  the  Joint  Stock 
Coropsnies  Act  stated,  that  the  petition 
would  be  heard  on  Saturday  the  20th  of 
December.  The  20th  being  on  a  Tkure- 
day,  the  Court  would  not  hear  the  peti- 
tion, but  required  fresh  notices  to  be 
given.  In  re  The  Joint  Stock  Compamee 
Winding-up  Act.  vol.  13,  p.  434 

8.  The  12th  section  of  the  Winding-up  Act 
gives  the  Court  a  discretion ;  and  where 
it  appeared  that  the  migority  of  share- 
holders were  attempting,  with  the  credi- 
tors, to  arrange  the  affairs  of  a  banking 
company  which  had  stopped  payment, 
the  Court  refused,  on  the  application  of 
a  single  shareholder,  to  make  an  imme- 
diate order  for  winding  up  the  company, 
but  ordered  the  petition  to  atand  over 
for  two  months,  to  enable  the  company 
and  creditors,  if  possible,  to  settle  the 
sffairs  without  the  intervention  of  the 
Court.  Re  Monmouththire  and  Glamorgan- 
ehire  Baaking  Company,         vol.  15.  p.  74 

.9.  A  decree  waa  made,  declaring  that  an 
incorporated  company  were  boupd  to 
indemnify  its  retired  directors,  and  a  re- 
ference  was  made  to  the  Master.  An 
order  being  afterward^  made  to  wind  up 
the  company,  the  official  manager  wa^ 
subptituted  in  the  suit.    On  further  di- 
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rections,  an  order  for  payraent  and  in- 
demnity was  made  on  the  official  ma- 
nager, and  the  Master  was  directed  to 
make  proper  calli  on  the  contributoriea 
for  that  purpose.  OUadow  ▼.  The  Hull 
Glau  Company,  vol.  15,  p.  200 

10.  Form  of  order  in  such  a  case  where  the 
Plaintift  were  themselves  contributoriea. 
Ibid. 

U.  A  company  may  be  wound  up  in  cham- 
bers under  the  acts  1848  and  1849,  in- 
stead of  by  the  Master.  Re  Tfu  NtweaatU^ 
ShUldM  and  Sunderland  Union  Bank,  and 
in  the  Mailer  rf  the  Winding-up  Aete, 
1848, 1849.  vol.  17,  p.  470 

12  Two  traders,  becoming  embarrassed, 
assigned  their  joint  and  separate  estate 
to  trustees,  to  carry  on  the  business  for 
the  benefit  of  their  creditors,  narties  to 
the  deed,  and  to  pay  the  surplus  to  the 
traders.  The  trustees  accordingly  car- 
ried on  the  business,  under  the  name  of 
a  company,  until  it  became  embarrassed. 
Held,  that  such  a  company  was  not 
within  the  provuions  of  the  Winding-up 
Acts.     Re  Stanton  Iron  Company. 

vol.  21,  p.  164 

IS.  A  telegraph  company  obtained  an  act 
of  incorporation.  It  laid  down  about 
400  miles  of  wires,  but  had  spent  the 
whole  subscribed  capital  of  26,000/.  and 
16,000^  beyond,  and  judgments  to  the 
extent  of  1,800/.  had  been  entered  up 
against  the  company.  On  the  petition 
of  a  shareholder  it  was  ordered  to  be 
wound  up,  though  opposed  by  a  director 
on  behalf  of  the  holders  of  one-eighth  of 
the  shares,  who  objected  that  the  act  of 
parliament  would  thereby  become  void, 
and  stated  that  the  materials  would  sell 
for  very  little,  that  the  works  might  be 
completed  for  a  small  sum,  and  that  there 
was  some  prospect  of  obtaining  further 
pecuniary  assistance.  The  Court  con- 
sidering that,  under  the  circumstances, 
the  Petitioner  ought  not  to  be  compelled 
to  go  on  with  an  undertaking,  which 
might  possibly  double  his  present  lia- 
bility. In  re  The  Electric  Telegraph  of 
Ireland.  vol.  22,  p.  471 

14.  Directors  who  had  voted  to  themselves 
a  number  of  paid-up  shares,  held  liable 
to  all  the  calls.    Daniel's  eaee,    (No.  2.) 

vol.  23,  p.  668 

15.  The  directors  of  a  company  voted  them- 
selves 2,400  **  paid-up  shares"  for  their 
services.  The  company  having  been 
ordered  to  be  wound  up,  the  official 
manager  insisted  in  having  them  placed 
on  the  list  of  contributories  in  respect  of 
these  shares  and  he  succeeded.  Held, 
that  though  the  shares  were  voted  to 
them  as  "  paid-up  shsres,"  the  directors 
were  still  liable  to  pay  the  calls  like  the 
other  shareholders.    Ibid. 

1-6.  A  company  established  in   1858  had 
since  carried  on  its  business  at  a  loss  in 


every  year,  amounting  in  the  whole  to 
6,607/.  There  were  irregularities  in  the 
management,  the  directors  had  not  paid 
for  shares  subscribed  for  by  them,  interest 
had  been  paid  out  of  capital,  and  the 
balance  at  the  bankera  baa  been  icduecd 
to  SOO/. ;  on  the  other  hand,  the  calls  on 
the  shares  had  hitherto  been  one-flftb 
only.  Held,  by  the  Master  of  the  Rolls 
and  the  Lords  Justices  (on  appeal)  that 
there  was  no  case  for  winaing  it  vp. 
In  re  The  National  Live  Siock  henronte 
Company,  vol.  26,  p.  153 

17.  The  creditors' representative  appointed 
under  the  20  &  21  Viei.  c.  78.  is  entided 
to  attend  on  the  aettleroent  of  the  list  of 
contributories.  In  re  The  Mexican  end 
South  American  Mining  Company*  (No.  1.) 

vol.  26,  p.  172 

18.  In  1862  a  company  was  registered  as 
an  unlimited  company,  and  in  1856  it 
was  registered  aa  a  **  limited'*  compsny. 
Held,  that,  under  the  acts,  the  Conit  of 
Chancery  had  no  jurisdiction  to  make  an 
order  for  winding  it  up,  the  Court  of 
Bankruptcy  alone  having  jurisdiction  in 
auch  a  caae.  Phamtead  Water  Company 
V.  Daois.  vol.  28,  p.  54S 

19.  A  petition  for  winding  up  a  coaapanj 
was  presented  before  its  bankruptcy,  but 
was  heard  afterwards.  There  being  do 
application  by  the  assignee  to  wind  it  op 
the  Court  held,  that,  notwithsUnding  the 
11  &  12  rict.  c.  45,  s.  6  (which  prevents 
any  other  person  than  the  assignee 
applying  for  a  winding-up  after  a  fiat),  it 
had  jurisdiction  to  make  the  order,  and 
it  made  the  order  accordingly.  Be  The 
Mitre  General  Ltfe  Atsuraneot  4^.  ifoo- 
eiation.  vol.  29,  pi  1 

20.  A  petition  was  presented  by  a  share- 
holder to  wind  up  a  company,  afker  a 
petition  to  make  the  company  bankmpt 
had  been  presented,  but  before  any  adja- 
dication.  Held  irregular,  and  dismissed 
with  costs.    Ibid* 

21.  A  creditor  of  a  company,  which  was  in 
the  course  of  being  wound  up,  established 
his  debt  against  the  official  manager. 
The  Court  refused  to  allow  the  creditor  to 
proceed  directly  against  the  contribu- 
tories to  recover  the  amount  under  the 
11  &  12  Viet.  c.  45,  a.  66,  thinking  that 
the  proper  course  was  to  pay  the  debt  by 
means  of  a  call.  In  re  The  Cameron  Coal- 
brook,  4«.  Company,  toL  30,  p.  216 

22.  Money  borrowed  for  a  company  and 
bond  fide  applied  for  its  benefit,  hdd  re- 
coverable, tnough  the  directora  had  no 
borrowing  powers.  Hoards  eate:  Inn 
The  Electric  Telegraph  Company  rf  Ire- 
land, vol.  80.  p.  225 

23.  In  winding  up  the  affairs  of  a  com- 
pany, the  Court,  notwithstanding  the 
opposition  of  a  lai^  shareholder,  has 
jurisdiction,  under  the  Joint  Stock  Com- 
panies Acts,  to  direct  a  compromise  of 
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any  claim  *|r*i<i*^  ^^^  company  to  be  ear- 
Tied  into  effect,  if  apparently  it  ia  for  the 
benefit  of  the  greater  number  of  ahare- 
boldera.  /•  re  The  Ritea  Coal  and  Iron 
Ceimpamff,  vol.  80,  p.  628 

24.  The  deed  of  settlement  of  a  company 
ptovided,  that  the  ahareholdera,  after  a 
tranafer  of  their  shares,  should,  as  between 
them  and  the  other  proprietors,  be  dis- 
charged from  all  liability.  A  petition 
was  presented  for  a  windmg-up  order  by 
three  persons  who  had  transferred  their 
ahares,  and  by  another  whose  shares  had 
been  forfeited.  They  had  been  sued  by 
creditors  of  the  company  and  alleged 
themselves  to  be  contributories.  The 
Court  made  the  order.  In  th§  Matter  of 
The  Titmes  Fire  Ateuranee  Company. 

▼ol.  80,  p.  596 

25.  An  insurance  company,  registered 
under  the  act  of  1844,  had  resolved  upon 
a  voluntary  winding-up  prior  to  the 
act  of  1862,  under  which  it  had  never 
been  registered.  Held,  that  such  com- 
pany was  precluded  by  the  25  &  26  Vict. 
c.  89,  s.  209,  from  presenting  a  petition 
to  wind  up,  either  solely  or  in  conjunc- 
tion with  a  contributory.  In  re  The 
Waterloo  L\fet  fe.  Assurance  Company, 
(No  1.)  vol.  81,  p.  586 

26.  A  creditor  of  a  company,  on  the  oay  on 
which  a  winding-up  order  was  made,  ob- 
tained a  judgment  against  the  company, 
and  iasued  a  Jl.  fa,,  which  he  subse- 
quently delivered  to  the  sheriff'  for  exe- 
cution. The  Court,  on  the  application 
of  the  official  liquidator,  restrained  fur- 
ther proceedings.  In  re  The  Waterloo 
Life,  ^e.  Insurance  Company,    (No.  2.) 

vol.  Si,  p.  589 

27.  A  provident  society,  registered  under 
the  Act  of  1852,  is  to  be  wound  up  in  the 
County  Court.  Re  The  Rotherhitbe,  Sfc, 
Industrial  Society,  vol.  82,  p.  57 

2&  The  four  days,  within  which  the  affi- 
davit in  support  of  a  petition  to  wind  up 
must  be  sworn  and  filed,  extended  by  the 
Court.  Re  The  Patent  Screwed  Boot  and 
Shoe  Company.  vol.  32,  p.  142 

29.  The  Court  will  not,  upon  the  hearing 
of  a  petition  to  wind  up  a  company, 
enter  into  a  contest  as  to  the  person  to 
be  appointed  official  liquidator,  and  it 
will  not  appoint  one,  on  that  occasion, 
unless  with  the  concurrence  of  all  par- 
ties. Re  The  Commercial  Discount  Com' 
pony  {Limited  ).  vol.  82,  p.  198 

80.  Prior  to  **The  Companies  Act,  1862" 
(25  &  26  Fiet.  c  89),  a  limited  company, 
which  was  liable  to  be  wound  up  in  the 
Bankruptcy  Court,  passed  a  resolution 
for  winding  up  voluntarily;  but  after  the 
Companies  Act,  1862,  bad  come  into 
operation,  a  petition  was  presented  for 
winding  it  up  compulsorily.  Held,  that, 
under  the  25  &  26  f^iet.c,  89,  s.  207,  the 
jurisdiction  was  in  Bankruptcy,  and  not 


in  Chancery.    In  re  The  West  Silver  Bank 
Mining  Qm^amy  {Limited). 

vol.  82,  p.  226 

81.  In  1848  J.  transferred  some  shares  in 
a  company  to  B.  In  1851  the  company 
was  ordered  to  be  wound  up.  The  Court 
refused,  in  1863,  to  allow  the  official 
manager  to  contest  the  validity  of  the 
transaction,  until  he  had  a  sufficient 
ground  for  it,  by  stating  to  the  Court 
what  information  he  had  received  on  the 
subject,  and  when  he  firat  obtained  it. 
Re  Cameron  Coalbrook  Company ;  Hunfs 
ease,  vol.  82,  p.  887 

32.  Where  the  proceedings  in  a  voluntary 
winding-up,  under  the  act  of  1856,  were 
dilatory  and  unsatisfsctory,  and  had  not 
come  to  a  conclusion  at  the  end  of  five 
years,  the  Court,  upon  the  petition  of  a 
shareholder,  directed  a  winding  up  under 
the  Court.  Re  The  Fire  Annihilator  Com- 
pany, vol.  82,  p.  561 

88.  A  company,  registered  under  the  Act 
of  1856  (18  &  19  Vict,  c.  47),  but  not 
under  the  Act  of  1862  (25  &  26  Vict, 
c.  89),  may  be  wound  up  voluntarily  by 
a  resolution  passed  after  the  latter  act 
came  into  operation.  Re  The  Torquay 
Bath  Company,  vol.  82,  p.  581 

34.  Under  a  voluntary  winding-up,  the 
Court  has  jurisdiction  to  stay  actions  by 

^  creditors  against  the  company.  In  re 
Keynsham  Company.  vol.  33,  p.  123 

35.  Upon  granting  an  injunction  to  stay  an 
action  by  a  creditor  against  a  company, 
during  a  voluntary  winding-up,  the  Court 
required  the  liquidators  to  give  the  cre- 
ditor access  to  the  proceedings,  and  gave 
to  the  creditor  his  costs  down  to  the  time 
he  had  notice  of  the  winding-up.     Ibid, 

36.  An  affidavit  in  support  of  a  petition  to 
wind  up  sworn  before  the  presentation 
of  the  petition  is  ineffectual,  and  it  must 
be  re-sworn  before  an  order  can  be  made 
on  the  petition.  The  Western  Benefit 
building  Society,  vol.  38,  p.  368 

37.  In  a  suit  against  a  company  to  restrain 
trespass,  liberty  was  given,  under  the  25 
&  26  Fict,  c.  89,  s.  87,  to  the  Plaintiffs, 
after  a  winding-up  order,  to  proceed  with 
the  suit.  Wyley  v.  The  Exhall  Coal 
Mining  Company  {Limited),  vol.  33,  p.  538 

38.  A  company  established  for  working 
mines  in  Cornwall,  was  registered  in  the 
Stannaries  Court,  but  had  its  registered 
office  in  London.  It  never  commenced 
business,  and  never  possessed  or  worked 
any  mine: — Held,  under  the  25  &  26 
Vict,  c.  89,  s.  81,  that  it  was  a  company 
"engaged*'  in  working  a  mine  in  the 
Stannaries,  and  that  the  Stannaries 
Court,  and  not  the  Court  of  Chancery, 
was  the  proper  jurisdiction  for  winding  it 
up.  Re  The  Bast  Bolallack  Consolidated 
Mining  Company  ( Limited ),    vol.  34,  p.  82 

89.  Petition  by  a  shareholder  in  a  limited 
company,  whose  shares  were  fully  paid 
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up,  to  wind  up  the  company  refused, 
though  the  company  was  heavily  in  debt 
and  made  very  small  profits,  the  peti- 
tion not  being  supported  by  any  other 
shareholder  or  creoitor,  and  the  company, 
which  had  been  at  work  about  a  year 
and  a  half,  not  having  had  a  fair  trial. 
Be  The  Patent  Artijieial  Stone  Company 
(Limited).  vol.  84,  p.  185 

40.  An  order  for  winding-up  a  company 
made,  on  the  petition  of  Uie  holder,  by 
transfer,  of  scrip  certificates,  upon  the 
Petitioner  admitting  his  liability  as  a 
contributory.  Re  LittUhampton  Steam 
Ship  Compamy  (Limited),     vol.  34,  p.  256 

41.  A  creditor  of  a  limited  companype- 
titioned  for  a  compulsory  winding-up 
order.  This  was  objected  to  by  the  com- 
pany, and  by  a  considerable  body  of 
creditors,  who  supported  a  voluntary 
winding-up: — Ueld^that  the  Petitioners 
were  entitled  to  a  compulsory  order. 
The  General  Rolling  Stock  Company  ( Li- 
mited), vol.  34,  p.  314 

42.  Principles  on  which  this  Court  proceeds 
in  such  cases  stated.     Ibid, 

48.  The  holder  of  fiilly  paid-up  shares  in 
an  insolvent  company  is  not  entitled  to  a 
winding-up  order,  but  where  it  is  solvent 
and  other  shareholders  have  not  paid  up 
in  full,  he  may  have  a  winding-up  order, 
upon  shewing  a  proper  case,  in  order  to 
enforce  contribution.  Re  The  Laneaehi^ 
BHck  and  Tile  Company,      vol.  34,  p.  830 

44.  The  165th  section  of  "  The  Companies 
Act,  1862"  (25  &  26  Vict.  c.  89)  which 
enables  the  Court  to  compel  a  director, 
&c.  to  repay  any  moneys  of  the  company 
misapplied  or  retained,  can  only  be  exer- 
cised where  the  winding-up  is  compul- 
sory. In  re  The  Bank  t^  Gibraltar  and 
Malta  (Limited),  vol.  34,  p.  556 

45.  The  165th  section  of  the  25  &  26  Fict. 
c.  89  was  intended  to  apply  to  cases  free 
from  much  complication  and  difiBculty. 
Ibid, 

46.  Petition  by  shareholders,  under  a  vo- 
luntary winding-up,  to  make  directors 
repay  moneys  applied  by  them  impro- 
perly and  ultra  viVm,  dismissed,  the 
proper  remedy  (if  any)  being  by  bill. 
Ihid. 

47.  The  Court  will  not,  under  the  25  &  26 
Vict.  c.  89,  s.  100,  make  an  order  ex  parte 
for  the  delivery  over  of  documents  by 
the  mansger  of  a  company  to  the  official 
liquidator.  In  re  The  Commercial  Union 
Wine  Company,  vol.  35,  p.  Z^ 

48.  The  fact  of  a  company  having  neg- 
lected to  pay  a  debt  three  weeks  after 
demand  made,  under  the  25  &  ,26  Fict, 
c.  89,  SB.  79,  80,  is  not  sufficient  to  en- 
title the  creditor  to  a  winding-up  order, 
unless  it  be  shewn  that  the  company  is 
also  unable  to  pay  its  debts.  Where  a 
debt  is  disputed  by  a  company,  a  pe- 
tition by  the  creditor  to  wind  it  up  will 


not  b^  allowed  to  stand  over,  unless  it  ii 
believed  that  when  the  debt  has  bten 
established  by  a  judgment,  such  ju4^ 
merit  could  not  be  enforced  sgainst  the 
company,  fte  The  London  Whufag  etd 
Warekouiing  Company  (Liarited). 

vol.  35,  p.  37 

49.  The  proviaions  in  the  25  &  25  Tici. 
c.  89,  sa.  79,  80,  for  winding  up  a  com- 
pany, in  default  of  its  paying  a  debt 
three  weeks  after  notice,  do  not  apply 
where  there  is  a  bond  fide  dispute  u  to 
the  amount  due,  though  there  msy  bean 
admitted  debt  exceeding  50^  Be  TU 
Brighton  Club  and  Norfolk  Hotel  Cb^psay 
(Limited).  vol  85.  p.  204 

50.  The  Court  cannot  direct  payment,  io 
full,  to  a  clerk  in  a  company  wUch  is 
being  wound  up  of  three  months'  sirean  of 
salary,  as  in  the  case  of  a  bankroptej, 
but  he  must  come  in  pari  paten  with  the 
other  creditors  of  the  company.  Bi  Tin 
General  Rolling  Stock  Company  {Umiied), 

vol.  85,  p.  307 

51.  The  order  to  wind  up  a  company  ii 
notice  to  the  servants  of  the  company  of 
their  discharge  from  its  service.    Ibid, 

52.  During  a  voluntary  winding-up,  as 
action  having  been  brought  sgaioat  the 
company  on  bills  of  exchange,  the  Court 
stayed  execution  only,  and  directed  the 
costs  to  be  added  to  the  debt.  Uie  Pf 
nineular,  ijfc.  Banking  Company, 

vol.  85,  p.  280 

53.  Rules  as  to  costs  upon  petitions  to  wind 
up  public  companies.  When  the  Coon 
makes  no  order  on  a  petition  to  wiod  pp, 
the  shareholders  supporting  it  get  no 
costs,  and  the  shareholders  reiistiof  it 
get  no  costs  unless  personally  sasailcd. 
But  when  the  Court  makes  the  winding- 
up  order,  the  shsreholders  or  crediion 
supporting  it  get  one  set  of  costs  betveen 
them.  Re  The  Humber  Iron  Workt  Con- 
pany,  vol.  85,  p.  846 

54.  Under  a  winding  up  of  a  compsny,  t 
party  claiming  as  a  creditor  must  either 
submit  to  produce  all  documents  io  hit 
possession  relating  to  his  claim,  or  it  will 
be  disallowed.  Re  The  Conttantineple  «ni 
Alexandra  Hotel  Company,  vol  85, pi  549 

55.  An  order  for  the  appointment  of  aa 
official  liquidator,  obtained  ee  perte  he- 
fore  an  order  to  wind  up  the  conpsoy 
had  been  made,  discharged.  Be  Tkt 
Railway  Finance  Company  (Limited), 

y  ^^*\ol.85,p.47J 

56.  Liberty  to  a  mortgagee,  pending  • 
winding  up,  to  institute  a  suit  ^^^'. 
closure  refused,  there  being  no  ipeov 
difficulty,  and  it  being  competent  to  him 
to  obuin  the  proper  order  in  Chsmhen 
without  the  necessity  of  a  suit  Inn  St. 
Cuthberi  Lead  Smelting  Company, 

vol.  85,  p.  58* 

57.  The  words  '<  just  and  equiuble  thai  the 
company  should  be  wound  up*'  io  n* 
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£th  rule  of  the  79th  section  of  '*  The 
Conipaniet  Act,  1862/'  are  to  be  eou- 
ddered  tfjutdem  generit  with  the  four 
prior  rules.  In  re  The  Anglo-  Greek  Steam 
Mavlgaiioh  and  Trading  Company  {Li- 
Mted).  vol.  S5y  p.  899 

58.  Shareholders,  who  appear  to  support  or 
resist  a  petition  to  wind  up  a  company, 
do  so  at  their  own  cost,  unless  a  personal 
charge  is  made  against  them  ;  in  which 
case,  the  director  or  member  assailed  is 
entitled  to  appear  separately,  and  to  his 
costs  from  the  petitioner  if  the  case  fails. 

rud. 

59.  If  it  were  established  that  a  company 
never  had  any  proper  foundation,  and 
that  it  was  a  mere  fraud  or  bubble  com- 
pany, the  Court  would  order  it  to  be 
wound  up.    Ihid, 

80.  Miscoiidttct  of  directors  and  manager 
towards  the  shareholders,  though  a 
ground  for  relief  by  suit,  is  not,  until 
such  mismanagement  has  produced  insol- 
▼ency,  a  ground  for  winding  up  the  com- 
pany,   liid. 

81.  The  first  appearance  of  the  advertise- 
ment to  iitind  up  a  company  determines 
the  position  of  all  the  shareholders,  but 
op  to  that  time  ft  is  open  to  them  to  deal 
exactly  as  if  the  company  were  not  about 
to  be  wound  up,  providni  the  transaction 
be  bond  fide.  In  re  London^  Hamburgh  ^. 
Bakkf  Emmerion^e  can ;  Toomb»*  case. 

vol.  85,  p.  518 
62.  jt.  sold  shares  in  a  company  to  B.,  both 
being  ignorant  at  the  time  that  a  petition 
had  been  presented  to  wind  up  the  com- 
petny,  aiid  upon  which  an  order  was  sub< 
ieqoently  made: — Held,  that  notwith- 
Ktanding  the  84th  and  11 4th  sections  of 
"  The  Companies  Act,  1862,"  there  was 
A  valid  and  binding  sale.  Ibid. 
68.  Under  the  above  circumstances  the 
Master  of  the  Rolls  held  that  he  had 
authority  under  that  act  to  deal  with  the 
Mse,  and  he  placed  the  porchaser  on  the 
list  in  lien  of  the  vendor,  whose  name 
had  remained  on  the  register.  The  Lords 
Justices  concurred  in  thinking  that  the 
Court  had  such  authority,  but  held  that 
the  circumstances  were  such  that  the 
Court  could  not  specifically  perform  the 
oontract.     Ibid* 

64.  Practice  as  to  appointing  provisional 
liquidatotsL   Ibid. 

65.  Upon  a  petition  to  wind  up  a  coihpany, 
a  provliional  liquidator  was  appointed 
t>Hor  to  its  being  heard.  Hdd,  tfafat  the 
pr<yvisional  liquidator  was  not  entitled 
to  Uppear  at  the  bearing  (though  served), 
tad  his  costs  #ere  refused.  In  re  The 
General  IntetnatiotuU  Agincy  Company 
(linUtid).  vol.  86,  p.  1 

6^.  U|^n  two  petitions  of  shareholders  of  a 
hfdtbpwtijt  one  praying  for  k  voluntary 
#lfidihg^p  under  the  supervision  of  the 
Courti  And  the  other  for  a  compulsory 


winding-up,  the  Court,  being  unable  to 
ascertain  the  wishes  of  the  shareholders, 
ordered  a  voluntary  winding-ap  under 
the  supervision  of  the  Court,  but  di- 
rected that  any  shareholder  should  be  at 
liberty  to  inspect  the  books  and  accounts, 
and  have  liberty  to  apply  to  the  Court 
touching  the  matter.     Ibid. 


WINE. 

A  wine  merchant  possessed  of  a  large  stock 
of  wine,  by  his  will  gave  all  his  house- 
hold goods,  &c.,  and  everything  he  died 
possessed  of,  to  his  wife  for  life,  and  he 
bequeathed  the  whole  of  his  effects  that 
might  be  remaining  after  her  death  to  his 
daughter.  Held,  that  the  wife  took  ab- 
solutely the  wine  which  the  testator  had 
for  his  private  use,  but  a  life  interest  only 
in  the  rest.    Phillips  v.  Beal.    (No.  1.) 

vol.  82,  p.  25 

WITHOUT  PREJUDICE. 

i.  Where  letters  are  written  "  without  pre- 
judice," with  a  view  to  a  compromise, 
they  cannot  be  given  in  evidence.  Hogh- 
ton  V.  Hoghton.  vol.  15,  p.  278 

2.  Letters  written  **  without  prejudice"  can- 
not be  used  in  evidence  of  admissions. 

«  The  practice  of  attempting  to  do  so  dis- 
approved of.    Jones  V.  Foxall. 

vol.  15,  p.  288 

» 
WITNESS. 

[Set  Evidence,  Witness  (Compbtbnct), 
Witness  (Costs),  Witness  (Cross- 
-examination).  Witness  (de  bene 
esse),  WiTNtss  (Demurrer).] 

1.  A  solicitor  may  communieste  with  a  wit- 
ness  before  his  examination,  and  take 
down  in  writing  what  he  can  depose  to, 
but  to  prepare  the  depositions  of  a  wit- 
ness beforehand  would  be  improper,  and 
form  a  ground  for  suppressing  the  de- 
positions.    Sayerv.  Wagstaff. 

vol.  5,  p.  462 

2.  The  veracitv,  or  even  accuracy,  of  an 
ignorant  and  illiterate  person,  is  not  to 
be  conclusively  tested  by  comparing  an 
affidavit  made  by  him,  with  his  viod  voce 
testimony;  discrepancies  between  them 
is  not  conclusive  against  his  testimony. 
Johnston  v.  Todd.  vol.  5,  p.  597 

8.  Observations  on  the  vdue  of  testimony 
given  by  affidavit.  When  fhe  witness  is 
illiterate  and  ignorant,  the  language  is 
not  his  own,  but  that  of  the  person  pre- 
pariiig  the  affidavit;  being  taken  e* parte, 
It  is  almost  always  incomplete,  and  often 
inaecurare.    tbid. 

4.  Solicitors  are  juBtifltfd  in  obtaining  from 
a  witness,  prior  to  his  ^lamination,  a 
statement  m  the  facts,  but  it  is  improper 
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to  obtain  a  statement  upon  oath,  uoleaa 
required  for  the  purposes  of  the  cause. 
Harvey  y.  Mount.  vol.  8,  p.  439 

6.  Motion,  after  publication,  to  prove  an 
affidavit  in  anotner  cause  made  by  a  wit- 
ness examined  in  this,  and  tending  to 
discredit  him,  refused.  Gregory  v.  Mary^ 
church.  vol.  12,  p.  275 

WITNESS  (COMPETENCY). 

1.  The  obligee  of  a  bond  bequeathed  it  to 
A,  B.:  Held,  in  a  suit  by  the  legatee 
against  the  executor,  that  the  obligor  was 
an  incompetent  witness  to  prove  that  the 
bond  was,  under  the  circumstances,  ir- 
recoverable against  him,  and  that  he  was 
not  rendered  competent  by  the  8  &  4  Will, 
4,  e.  42,  ss.  26,  27.     DavUt  v.  Morgan. 

vol.  1,  p.  405 

2.  In  a  suit  by  the  assignee  under  the  In- 
solvent Debtors  Act,  to  recover  some  pro- 
perty for  the  benefit  of  the  estate,  a  cre- 
ditor of  the  insolvent  is  not  a  competent 
witness  on  behalf  of  the  Plaintiff:  and 
he  is  not  rendered  competent  by  the  3  & 
4  Will.  4,  c.  42,  ss.  26,  27.  Holden  v. 
Beam,  vol.  1,  p.  445 

8.  Cross-  examination  of  a  witness  in  CNjuity, 
to  prove  exhibits  held  no  waiver  of  ob- 
jection to  his  competency  on  the  ground 
of  interest ;  but  eemble,  that  the  proposi- 
tion is  not  true  that  a  witness  may  be 
cross-examined  to  any  extent  and  for  any 
purpose,  without  waiving  the  objection  to 
his  competency  on  the  ground  of  interest. 
Frank  v.  Mamwaring.  vol.  2,  p.  127 

4.  In  a  suit  to  set  aside  deeds,  on  the 
ground  that  their  execution  had  been 
procured  from  a  person  while  a  lunatic, 
a  trustee,  who  was  alleged  to  have  aa- 
sisted  in  procuring  their  execution, 
though  for  no  personal  advantage,  was 
held  an  incompetent  witness  on  behalf 
of  the  parties  taking  beneficially  under 
the  deeds.  Held  also,  that  the  wife  of 
the  trustee  was  equally  incompetent 
Ibid. 

5.  A  husband  cannot  be  examined  as  a  wit- 
ness against  his  wife,  in  a  suit  affecting 
her  separate  estate,  although  there  are 
other  Defendants  in  respect  of  whom  he 
would  be  competenL    Langley  v.  Fisher. 

vol.  5,  p.  448 

6.  A.  sued  B.  to  recover  from  him  his  share 
in  the  loss  of  a  joint  speculation,  in  which 
A.  alleged  that  ^.,  S.,  C.  and  D.  had 
been  engaged.  A.  had  settled  with  C. 
and  Z).,  who  were  nevertheless  made 
Defendants.  Held  (independently  of 
the  statute  6  &  7  Fict.  c.  85),  that  C, 
who  had  been  released  by  the  Plaintiff, 
and  disclaimed  all  right  against  the  Plain- 
tiff and  Co- Defendants,  was  a  competent 
witness  to  prove  that  B.  bad  been  engaged 
in  the  speculation.    Hillt  v.  Nash. 

vol.  10,  p.  808 


7.  The  evidence  of  a  Defendant  in  favour 
of  a  Co- Defendant  is  inadmisaUe  tuider 
the  6  &  7  Fiet.  c.  85,  if  it  proves  the  case 
of  the  witness  himselC  Triston  v.  Ifor. 
dey.  vol.  14,  p.  21 

8.  Observation,  that  the  interest  of  a  wi^ 
ness  is  apt  to  mislead  bis  recollection. 
Grietbaeh  v.  FrewtantU.       vol.  17,  p.  814 

9.  A  guardian  is  not  disabled  from  being  a 
witness  to  the  execution  of  the  deed  by 
which  he  is  appointed.  Morgan  v.  Hatek- 
ell.  vol.  19,  p.  M 

]  0.  The  testimony  of  a  claimant  alooe  cao- 
not  be  acted  on,  unless  there  be  some  cor- 
roborative evidence.     Parish  v.  ParisL 

voL  32,  p  207 

11.  The  Court  will  not  act  upon  the  unsup- 
ported testimony  of  a  claimant  upon  the 
estate  of  a  deceased  person.  GroKi  v. 
Grant.  voL  34^  p.  823 


WITNESS  (COSTS). 

1.  Defendant  examined  as  a  witness  entitled 
to  his  costs  of  suit.     Yomng  v.  Emglisk, 

vol.  7,  p.  10 

2.  A  witness  is  not  bound  to  attena  the 
examiner,  unless  the  reaaonable  expenses 
of  his  journey,  &c.  have  been  tendered 
to  him,  or  where  an  insuflScient  tender 
has  been  made.     Broeas  v.  Lloyd, 

vol.  23,  p.  129 

3.  A  Plaintiff  had  required  the  attendance 
of  a  Defendant  to  be  cross-examined  on 
his  affidavit  He  attended,  but  it  was 
held  that  he  was  entitled  to  his  expensef 
as  a  witness.  The  Plaintiff  then  aban- 
doned this  course  of  proceeding,  sod 
filed  interrogatories  for  the  Defendsnt'i 
examination.  Held,  that  this  could  ooc 
be  done  until  the  costs  of  the  former  pro* 
ceeding  had  been  paid.  Dacey  v.  Dar- 
rant.  voL24,  p.411 

4.  Whether,  when  a  party  is  ordered  to  pay 
the  costs  of  suit,  it  is  necessary  to  specify 
the  costs  of  a  cross-examination  in  Court 
under  the  19th  General  Order  of  Fek 
1861,  fiusre.    Hunt  v.  PuUen. 

vol.  34,  p.  301 


WITNESS  (CROSS-EXAMINATION). 

1.  New  commission  granted  to  cross-exa- 
mine Plaintiff 'a  witnesses  abroad,  upon 
subsequent  discovery  of  matter  material 
for  such  examination;  but  held  thsttbe 
Plaintiff  could  only  be  allowed  to  re- 
examine on  a  special  case  being  made, 
and  then  only  as  to  matters  not  coo- 
prised  in  the  former  interrogstories. 

Form  of  the  order  in  such  cases.  Kiai 
rf  Hanover  v.  WkeatUy.         vol.  4,  p.  78 

2.  An  order  of  course,  obtained  under  the 
old  practice  by  the  Plaintiff  to  esamioe 
a  Dnendant  against  whom  a  replication 
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had  been  filed,  wu  irregular.  Holmet  ▼. 
Cpf|Mra/iM  rf  Anmdgl.  voL  4,  p.  155 
S.  Application  to  the  Court  to  examine,  on 
behalf  of  the  Plaintiff,  a  Defendant,  to 
whoae  answer  a  replication  bad  been 
filed,  refuted.    Baker  y.  TkurnalL 

▼oL  6,  p.  833 

4.  Old  practice  of  exhibiting  interrogato- 
riet  for  the  examination  of  witnesses. 
Barvty  ▼.  Mount.  toI.  7,  p.  157 

5.  Previous  to  a  cause  being  at  issue,  the 
Plaintiff's  solicitor  prevailed  on  A,  B,  to 
make  a  voluntary  affidavit,  not  required 
by  the  proceedings  in  the  cause.  A,  B. 
was  afterwards  examined  as  a  witness  on 
behalf  of  the  Defendant,  and  was  cross- 
examined  b^  the  Plaintiff;  her  affidavit 
and  depositions  were  contradictory,  but 
the  affidavit  was  not  produced  to  her  at 
the  time  of  her  examination.  Upon  an 
application  by  the  Plaintiff  to  file  articles 
and  examine  witnesses  to  discredit^.  B. : 
Held,  that  though  the  conduct  of  the 
Plaintiff's  solicitor  had  been  highly  im. 
proper,  still  the  motion  ought  to  be 
granted,  leave  being  given  to  the  De- 
fendant to  examine  witnesses  to  support 
ber  credit,  and  as  to  the  circumstances 
under  which  the  affidavit  had  been  sworn. 
IMd. 

0.  Under  the  old  practice  of  examination 
on  interrogatories  new  interrogatories 
might  not  be  introduced  without  leave. 
Earl  Nelsom  ▼.  Lord  Bridpori, 

vol.  7,  p.  195 
{King  qf  Hanovir  v.  WheatUy. 

vol.  4,  p.  78 
But  see  Lanauhhro  v.  Lancashire, 

vol.  4,  p.  26) 
7,  Liberty  given  to  a  person  not  a  party 
to  the  suit,  but  who  claimed  as  next  of 
kin,  upon  an  Inquiry  before  the  Master  to 
examine  a  witness  who  had  already  been 
examined  in  the  cause.     Clark  v.  IfalL 

vol.  8,  p.  895 
S.  Application  for  leave  to  exhibit  inter- 
rogatories in  the  Master's  office,  for  the 
examination  of  an  executor,  the  object 
being  to  charge  him  with  a  breach  of 
trust  not  raised  by  the  pleadings,  refused 
with  cosU.    Ford  v.  Bryant, 

vol.  9,  p.  410 

9.  Under  a  common  decree  against  an  exe- 
cutor to  take  the  accounts,  the  executor 
was  interrogated  as  to  two  specified 
sums,  and  he  fully  answered.  A  new  set 
of  interrogatories  were  exhibited  with  a 
▼lew  of  throwing  discredit  on  this  an- 
swer. Held,  that  the  Master  was  wrong 
in  allowing  them.     Suckermore  v.  Dimes. 

vol.  9,  p.  518 

10.  An  order  might  regularly  be  obtained 
at  of  course  after  publication  for  the 
examination  of  witnesses  as  to  credit. 
Penny  ▼.  9Fatts,  vol  11,  p.  298 

1 1.  It  is  not  necessary  that  in  such  an  order 
the  examination  should  be  limited  to 

VOL.  xxxvi  — 4. 


matters  not  in  issue  in  the  cause;  lior  if 
they  extend  further,  the  depodtions 
would  be  suppressed.    IMd. 

12.  Interrogatories  for  the  examination  of 
witnesses  held  not  leading,  but  the  Court 
reserved  to  the  Defendant  the  right  to 
object  to  the  depositions  at  the  hearing. 
Gregory  v.  Maryekurek,      vol.  12,  p.  898 

18.  The  cross-examination  of  a  Defendant, 
tendered  as  a  witness,  is  a  waiver  of  bis 
incompetency,  where  the  objection  must 
be  assumed  to  have  been  known  at  the 
time  of  the  cross-examination.  THston 
V,  Hardey.  vol.  14,  p.  21 

14.  Application  under  the  Chancery  Im- 
provement Acts  (1852)  to  examine  a 
Defendant  oird  ooee  in  the  Master's  of- 
fice refused,  the  decree  having  directed 
the  examination  upon  interrogatories. 
Routk  V.  Tomiinson,  Tol.  16,  p.  251 

(See  Wood  v.  Homjray,      voL  14,  p.  7) 

15.  Affidavits  in  support  of  a  motion  for  a 
decree,  are  open  to  the  Defendant's  cross- 
examination.     WilUawu  V.  tVilliams^ 

vol.  17,  p  156 

16.  A  motion  for  an  injunction  was  ordered 
to  stand  over,  with  liberty  to  bring  an  ac- 
tion. Held,  that  a  witness  who  had  made 
an  affidavit  on  the  occasion,  might,  after- 
wards, and  before  the  trial,  be  cross- 
examined  under  the  15  &  16  Viet,  c.  86, 
8.  40.     Lioyd  V.  Wkitty,       vol.  19,  p.  57 

17.  A  Plaintiff  who  has  required  a  De- 
fendant to  make  an  affidavit  as  to  the 
possession  of  documents,  under  the  15 
&  16  Viet,  c.  86,  s.  18,  was  allowed  to 
compel  the  Defendant  to  be  cross-ex- 
amined on  such  affidavit.    Kay  v.  Smitk, 

voL  20,  p.  566 

18.  On  a  motion  for  a  decree,  the  answer 
is  an  affidavit,  and  the  Defendant  may 
be  cross-examined  on  it.     Wigktman  v 
WheeUon.  vol.  28,  p.  8P 

19.  No  weight  is  to  be  attached  to  an  afh- 
davit  where  the  opposite  party  has  had 
no  opportunity  to  cross-examine  the 
witness.    Ibid, 

20.  On  a  motion  for  an  iigunction,  the 
Plaintiff,  who  has  compulsorily  obtained 
an  snswer,  cannot  cross-examine  the  De- 
fendant on  it,  unless  it  is  to  be  osed  on 
the  Defendant's  behalf.    Ibid, 

21.  An  affidavit  was  made  in  fiivour  of  the 
Plaintiff,  who,  after  a  long  delay,  filed  it 
after  the  death  of  the  witness,  whereby 
no  cross-examination  could  be  had. 
A  motion  to  take  it  off  the  file  was  re- 
fused, though  the  Court  intimated  that 
it  would  have  less  weight  Abadom  t. 
Abadom,  vol.  24,  p.  243 

22.  A  Plaintiff  had  required  the  attendance 
of  a  Defendant  to  be  cross-examined  on 
his  affidavit  He  attended,  but  it  was  held 
that  he  was  entitled  to  his  expenses  aa 
a  witness.  The  Plaintiff  then  abandoned 
this  course  of  proceeding,  and  filed  in- 
terrogatories for  the  Defendant's  exami- 
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Mtion.  HM,  that  thif  oouU  not  be 
dbDD*  uatil  jthe  ootcs  of  the  former  pro- 
ceeding had  taeeo  paid.  Dawey  ▼.  Dmr~ 
nmd.  vol.  04,  p.  411 

21,  A  party  to  a  caiMf ,  vpoii  being  crow- 
examined  on  ilia  atBdaWt,  k  entiUed  to 
be  paid  bis  reaaonable  expenaea  by  the 
party  QroaS' examining  hini»  in  the  same 
way  as  a  witness  under  the  16  &  16  Fiet, 
c.  86,  8.  as.    Dooty  ▼'  Hwrrani, 

vol.  24,  p.  493 

€4.  On  A  motion  for  a  decree  the  Plaintiff's 
affidavit  in  reply  was  filed  on  the  4th  of 
Afigtt,  The  Defendant  took  no  steps  to 
firoea*examine  until  after  the  Long  Vaca- 
^on,  and  he  then  asked,  that  the  cause 
might  stand  over,  to  enable  him  to  cross- 
axamine  the  Plaintiff.  Held,  that  he  was 
not  entitled  as  of  right,  and  that  it  was 
matter  of  discretion,  and  the  Court  hav- 
ing heard  the  cause,  and  aeeing  no  ne- 
fleaaity  for  a  orosa- examination,  made  a 
decree.     BmtrdUiom  v.  BaddtUy, 

vol.  26,  p.  255 

2fi.  On  a  notice  of  motion  for  a  decree,  the 
Plaintiff  had  given  notice  to  use  the  an- 
swers of  some  of  the  Defendant&  Held, 
that  he  might  cross-examine  thoae  De- 
fendanta  on  their  anawers,  without  pre- 
judioc  to  the  right  of  the  other  Defend- 
ante  to  object  to  the  croaa-examination 
being  used  against  them.  But  held  alao, 
tfiat  the  Plaintiff  could  not  examine,  in 
chief,  other  witnesses  not  mentioned  in 
his  notice  of  motion  for  a  decree.  Bthien 
V.  WnUy,  vol.  26,  p.  432 

26.  Where  a  witneaa  objects  to  answer,  on 
the  ground  thai  he  may  subject  himself 
to  penalties,  he  must,  in  many  instances, 
be  the  only  one  tn  determine  on  his  lia- 
bilitv ;  but  when  the  facts  disclosed  raise 
a  pomt  of  law  as  to  his  liability,  the  Court 
must  decide  it.  Re  Tht  Mexican  and  South 
Amtriam  Company.  vol.  27,  p.  474 

27.  The  forty-eight  hours*  notice  required 
by  the  22bd  General  Order  of  the  6th  of 
February ^  1861,  applies  to  "the  opposite 
party,"  and  not  to  a  witness  who  is  bound 
to  attend  to  be  examined  after  reasonable 
notice.  Stt  North  Wkeed  Exmeuth  Mining 
Company.  vol.  81,  p.  628 

28.  Liberty  given  to  read  the  affidavit  of  a 
witneaa,  who  had  been  prevented,  by  ill- 
fiess,  from  being  crosa-examined,  but  the 
Court  intimated  that  little  attention  would 
be  paid  to  auch  an  a6idavit.  BraUhwaite 
V.  Kearna.  vol.  84,  p.  202 

29.  Liberty  given  onder  the  19th  General 
Order  of  Fotmary,  1861,  to  use  the  affi- 
davita  of  persons  who,  by  death  and  lu- 
nacy, could  not  be  cross-examined,  sav- 
ing just  exceptions.    Ridley  v.  Ridley. 

vol.  84,  p.  829 

80.  A  witneaa  made  an  affidavit  and  died 

four  days  afterwarda,  and  before  she  could 

l>e  oroas-cxamined.    Her  evidence  was 

ac  the  bearing.    Daviee  v.  Otty. 

vol.  S6,  p.  208 


WITNESS  (DE  BENE  ESSE). 
[&e  Evidence  (db  bemb  bssb).] 

L  An  application  for  an  order  to  examine 
a  witness  de  bene  etee,  on  the  ground  that 
he  is  the  only  witness  to  a  material  Cict, 
ought  to  be  made  upon  notice,  and  not 
e* parte.     Hope 'W.  Hope.       vol.3,p.317 

2.  The  affidavit  in  aupport  of  an  applica- 
tion to  examine  a  witnesa  de  heme  eue, 
ought  to  ahew  the  facts  on  which  it  is 
proposed  to  examine  the  witness.   Itid. 

8.  An  affidavit  in  support  of  such  an  sp- 
plication  on  belief  only,  that  the  witnen 
IS  the  sole  witness  to  a  particular  fact,  is 
not  sufficient :  it  ougnt  to  state  the 
reaaons  for  auch  belieC    Ibid, 

WITNESS  (DEMURRER). 

1.  A  husband  cannot  be  examined  as  a 
witness  against  hia  wife  in  a  auit  afccting 
her  aeparate  estate,  although  there  are 
other  Defendants  in  respect  of  whom  be 
would  be  competent  t  and  the  proper 
mode  of  taking  the  objection  is  by  de- 
murring to  the  interrogatories.  Lm^^; 
V.  Fliher.  vol.  6,  p.  443 

2.  The  costs  of  a  demurrer  of  a  wHnesi 
follow  the  rule  of  ordtuaty  denrairen. 
Ibid. 

WORDS  (MEANING  OF). 
[See  Construction,  Description  or 

GiPT.] 

1.  A  testator  having  three  placca  of  resi- 
dence at  A.,  B.  and  C,  bequeathed  the 
one  at  A.  to  hia  nephew ;  «nd  alsa  "  all 
his  carriages,  horses,  implements  and  his 
live  and  dead  stock  and  ehattela"  in  ni 
about  the  house  and  premises  at  J.: 
**  and  alao  hia  houaehold  gooda  and  fur- 
niture, pieturea,  plate,  linen,  chips, 
liquors  of  all  sorts  and  brewing  veaiels« 
and  likewise  his  watchea  and  persoosl 
omaroenta:"  Held,  that  the  househoW 
goods,  furniture,  &c.  at  B.  and  C.  passed 
by  the  bequest;— but  whether  a  bust 
would  pass  under  the  latter  words, 
quare*     Willie  v.  Curtoit.      vol.  1,  p.  189 

2.  Manuscript  notes  of  a  physician  of  his 
attendance  on  a  patient,  and  which  were 
bound  up  in  volumea,  Held  to  pass  under 
a  bequest  of  '*  all  and  evoy  my  hooks  in 
and  about  my  house**  at  J.    Ibid. 

;8.  A  pocket-book  and  a  case  of  inatruments, 
laaually  carried  about  the  peraon  of  a  tes- 
tator. Held  not  to  pass  under  the  words 
*'peraonal  omamenta;" — but  whether  a 
gold  pencil-casCt  toothpick  case,  lip- 
salve box  and  eye-glasa,  similarly  eir- 
cumatanced,  would  paaa,  quoft.    Ibid. 

4.  Generally,  choeee  in  aeiion  do  not  pass  bj 
a  bequest  of  "  gooda  and  chattels,*'  in  a 
particular  locality.  Tb»  Uarqma  rf 
Hertjord  v.  Lord  Lowibtr.         vol  7,  p- 1 

6.  Poliik  bonds  and  Neapoiiiam  bordereaux 
held  not  to  paaa  by  a  bequest  of  **  goods 
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and  chattels,  money  at  the  banker's,  Arc. 
at  1#."  Tkg  Marqnit  ^  Htrtford  ▼.  Lvrd 
Lomther,  Tol.  7,  p.  1 

6.  '*  Effects*'  held  to  be  tjuidtm  genfrii,  and 
not  to  apply  to  real  esute.  Oomy.  Wilkt. 

▼ol.  85,  p.  562 

WRIT. 
[See  Probibitiom.] 

WRONGDOER  APPLYING. 

Misconduct  on  the  part  of  the  person  ap- 
plying will  not  prevent  the  Court  setting 
aside  the  award,  for  the  matter  concerns 
the  due  administration  of  justice.  Re 
TUiaweiL  vol.  83,  p.  213 


YOUNGER  CHILD. 

1.  Beqaest  to  a  daughter's  **  younger  chil- 
dren," held  to  mean  the  children  other 
than  the  eldest  in  sge,  and  therefore  to 
exclude  the  eldest  child,  a  daughter,  and 
to  include  her  younger  brother,  though, 
under  his  parents'  marriage  settlement, 
the  family  estates  stood  settled  on  him. 
Lpddom  y.  Eilieon.  Tol.  19,  p.  565 

2.  A.  B.,  on  his  marriage,  settled  real  es- 
tates on  himself  for  life,  then  to  trustees 
for  a  term  to  raise  portions  for  his 
younger  children,  and,  subject  thereto, 
to  his  first  and  other  sons  in  tfiU.     The 


portions  were  to  Test  in  sons  at  twenty- 
one,  but  to  be  payable  after  the  decease 
of  the  husband  and  wife.  Oearge,  the 
second  son,  attained  twenty-one.  after 
which  WUlioMt  the  eldest  son,  having 
barred  the  entail,  died  without  issue, 
and,  subsequently,  the  portions  became 
payable.  Held,  that  George,  though  the 
eldest  at  the  period  of  distribution,  was 
entitled  to  a  share  of  portions  for  younger 
children.  Adame  v.  Beck,  vol.  25,  p.  &8 
8.  The  character  of  "  eldest  son"  is,  in  or- 
dinary cases,  to  be  ascertained  at  the 
period  of  vesting,  and  not  of  payment. 
Ibid. 

4.  Bequest  to  A,  for  life,  and  afterwards  in 
trust  for  her  children  who,  not  being  an 
eldest  or  only  son,  should  attain  twenty- 
one.  In  1854,  after  Oeorge,  the  second 
son,  had  attained  twenty-one,  the  eldest 
son  died,  and  the  second  thereupon  be- 
came eldest.  The  tenant  for  life  died  in 
1857.  Held,  that  George,  though  an 
eldest  son  at  the  time  the  ftind  became 
payable  to  the  children,  took  a  share. 
Adanu  v.  Adame.  vol.  25,  p.  652 

5.  Under  a  trust  for  A.  for  life,  *<  and  after 
her  decease,  to  be  divided  equally  be- 
tween her  younger  children :"  Held, 
that  the  character  of  '*  younger  child" 
was  to  be  determined  at  the  period  of 
vesting,  and  not  at  that  of  distribution. 
Adanu  v.  Robartt.  vol.  25,  p.  658 
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